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PREFACE 


This book is an attempt to provide a continuous and self-contained 
account of the law of income-tax in British India. The law as it is has 
no doubt at all times seemed a vast enough task for mastery and practice. 
But even the most busy practitioner cannot altogether ignore the course of 
development of a legal system. To know a thing thoroughly one must 
know its genesis and growth. The obscurity of the Income-tax Act has 
almost become a bye-word and in order to clear up this obscurity it is 
imperative to trace the many changes of which its present character is the 
outcome. We have, therefore, tried in the following pages to explain 'what 
is* in terms of ‘what it was* and ‘how it became so*. 

The Income-tax Acts, as they were from time to time, and the various 
Amending Acts are appended to this treatise. In spite of the occasional 
reproaches by the Judicial Committee the practice of seeking the assistance 
of the English decisions in deciding Indian cases still prevails and prevails 
even with that body itself. No doubt the English Statutes are not always 
and on every point in pari materia with the Indian Statute. But, as is very 
often pointed out, though the English Law of Income-tax purports to be 
contained in Statutes, it in fact rests upon principles that are to be found 
only in the judgments of the Courts and of the House of Lords, while the 
statutory directions are often mere illustrations’ of those principles. These 
principles are mostly applicable here and we have not, therefore, hesitated 
in taking the help of these English decisions in explaining the Indian Law. 
We have, however, tried to keep the statutory provisions in these two 
systems side by side so as at once to show how far references to the English 
decisions on the point will be legitimate. 

In dealing with the decided cases, both Indian and English, we have 
discussed at some length those which may be taken to be the leading ones 
laying down some important principles. 

We are indebted to Messrs, Shyamapada Majumdar, M.A., B.L., 
Jyotish Chandra Pal, iVl.A., B.L., and Panchanan Pal, R.L., Advocates, 
High Court, Calcutta, and to Messrs. Shyamadas Bhattacharyya, M.A., B.L., 
Togesh Chandra Bhattacharyya, M.A:, Radhashyam Sinha and Dhirendra 
Nath Pal for preparing the Table of Cases and Index as also for^assisting in 
the correction of proofs. . 

We also desire to express our sincere thanks to the staff oi the Bharati 
Printing Works and^ particularly to Mr, Manamatha Nath Chatterjee of 
that staff for the special care which hei^has bestowed on the production of 
this book. 


15th January, 1940. 
Cai^cutta; 
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1321 

419.439:-Sm(rpr Williams [(1918) 2 
K.B. 432; (1919) 2 KB, 94; 

. (1921) 1 A.C. 411 773. 

440-462 — Caledonian Railway Co. vs. 

Hassall 11919) Sess. Cas. 557; 
56 Sc.L.R. 5061. 

463-473*— North British & ^fercai 
ance v$. 
ported)* 



(1913—1921) 7 T.C.:— 

473-479— Keir vs. Gillespie [(1920) Sess. 
Cas. 67; 57 Sc.L.R. 73] 415. 

480-488— Bedford College vj. Guest [(1919) 
2 KB. 231; (1920) 2 KB. 2781. 

488-50S— Pole Carew another vs. 

Craddock [(1919) 2 K.B. 393; 
(1920) 3 KB. 1091. 

508-516— McLaughlin vs. Bailey [(1920) 
I.R. 310 — 316] 419. 

517-595— Governors of the Rotunda Hospi- 
tal, Dublin vs. (Iloman [(1921) 

1 A.C. 1] 455, 465, 844. 

597-603— Shaw vs. Lichfield Conduit Lands 
Trustees (not reported). 

603-608— Mceking vs. Commissioners of In- 
land Revenue (not reported). 

608-611— Mary Lady Wyndham vs. Com- 
missioners of Inland Revenue 
[(1920 ) 3 K.B. 2601. 

611-620 — Tnistees of the Cardinal Vaughan 
Memorial School vs. Ryall 
[(1920) 36 T.L.R. 694]. 

620-626 — ^McKenna vs. Herlihy, Woodbum 
vs. Herlihy (not reported) 419. 

627-629 -Andrews vs. Commissioners of In- 
land Revenue (not reported). 

629-639 — Rand vs. Alberni Land Co., Ltd. 
(not reported). 

640-646 — Sweet vs. Macdiarmid or Hender- 
son 11921) Sess. Cas. 92; 58 
SC.L.R. 1291. 

646-670— R. vs. Special Commissioners of 
Income Tax (ex parte Dr. Bar- 
nardo’s Homes National Incor- 
porated Association) [(1920) 1 
K.B. 26; (1920) 1 KB. 468; 
(1921) A.C. IJ 1325. 

(1920—1924) 8 T.C.— 

l-ld— Tranent Co-ooerative Society Ltd. 
vs. Brown [1921) Ses. Cas. 219; 
58 SC.L.R. 2631. 

11-19— Rosyth Building & Estates Co., 
Ltid. vs. Rogers [5921) Sess. Cas. 
372; 58 Sc.L.R. 363] 1590. 

20-37— Commixssioners of Inland Revenue 
vs. Sansom [(1921) 2 KB. 4921. 

38-56 — Commissioners of Inland Revenue 
vs. Sanderson (not reported). 

57* 100— National Provident Institution vs. 
Brown, Provident Mutual Life 
Assurance vs. Ogston [(1919) 2 
K.B. 497; (1920) 3 K.B. 35; 
(1921) 2 A.C. 2221 395, 396, 481. 
599. 

101-147— Commissioners of Inland Revenue 
vs. Blott, Commissioners of 
land Revenue vs. Greenwood 
[(1920) 1 KB. 114; (1920) 2 
K.B. 657; (1921) 2 A.C 1711 
473, 475. 476; 480. 4d9, 500, 506, 
553, 554, 559, 1063, 1054; 

•Dow vs. Merchiston Castle Sdibol 
“ I (58 SG.t.R; 685). 
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(1920—24) 8 T.C.:— 

155-160— Governors of Sutton’s Hospital in- 
Charterhouse vs. Elliott 1(1922): 
2 K.B. IJ 395. 

167-179— Pool vs. Guardian Investment 
Trust Co., Ltd. 1(1922) 1 K.B. 
347) 502, 559. 

180-192-Bruce vs. Hutton 1(1922) 2 K.B. 

■ 206). 

193-207— Smidth & Co. vs. Greenwood 
1(1920) 3 K.B. 275; (1921) 3 
K.B. 583; (1922) 1 A.C 417] 
396, 1341. 

208-230—New Zealand Shipping Co., Ltd. 
vs. Thew (not reported) 846. 

231-258—Great Western Railway Co., on 
behalf of W. H. Hall vs. BaLer; 
1(1920) 3 K.B. 266; (1921) 2 
K.B. 128; (1922) 2 A.C. 1). 

259-265- -Schulze vs. Bensted (not report- 
ed). 

265-272 — Scottish & Canadian General In- 
vestment Co., I Ad. t’s. Easson 
(59 SC.L.R. 248) 501, 555, 871. i 

272-276 — Donald vs. Thomson (59 Sc.L.R. 
246 ) 419. 

276-279 — Bryan vs. Trustees of Roman 
Catholic Arch-Diocese of Glas-: 
gow (not reported). 

279-285— Miller vs. Anderson (59 Sc.L.R. 
262), 

286-292— R. vs. Special Commissioners of 
Income Tax (ex parte Rank’s, 
Trustees) (38 T.L.R. 256; 603).; 

292-296— Hurll vs. Commissioners of Inland 
Revenue (not reported). 

296-301 — Largo & Lundin Links Gas Co., 
Ltd. vs. Smith (59 Sc.L.R. 517). 

302-306 — Friedson vs. Glyn-Thomas ((1922) 
W.N. 251). 

306-314— Hawker vs. Crompton (not re- 
ported) 400. 

315-320 — Barton vs. Miller (not reported). 

321-326— Smith vs. Williams 1(1922) i: 
K.B. 158]. 

327-332 — R, vs. Inspector of Taxes and 
Commissioners of Income Tax 
for Parish of Kingsland (ex parte 
Pearson Kingsland Estate) (not 
reported). 

332-341— North-British Railway Co. vs. 

Scott [(1922) Sess. Cas. 247; 
(1923) A.C. 371. 

341-367-^Kennard Davis vs. Commissioners 
of Inland Revenue 1(1922) 2 
K.B. 805; (1923) 1 K.B. 370] 
499, 534, 553. 

367-379—R. vs. Special Commivssioners of 
Inconie Tax (ex parte Shaftes- 
bury Homes and Arethusa Train- 
ing Ship) 1(1922) 2 K.B. 729; 
(1923) 1 K.B. 393]. 

38i-408-^Weiss; Biheller and Brooks, Ltd. 

. V5; Farmer 1(1918) 2 K.B. 725; 
(1923) 1 K.B. 226). 


(1920- 24) 8 T.C.:— 

409-420- -Burntisland Shipbuilding Co., Ltd. 
vs. Weidhen (60 Sc.L.R. 256). 

420-428— MDonald vs. Shand [(1922) 

Sess. Cas. 555; 39 T.L.R. 444]. 

429-432— Jackson vs. Voss [(1923) W.N. 
141). 

433-442 -Duncan vs. Commissioners of In- 
land Revenue [(1923) Sess. Cas.* 
388; 60 Sc.L.R. 226 J. 

442-450- -Colville vs. (Jommissioners of In- 
land Revenue [(1923) Sess. 
Cas. 423; 60 Sc.L.R. 248]. 

450-466 — Morden Rigg & Co. and Eskrigge 
& Co. vs. Monks (not reported) 
490, 492, 1535. 

466-475- -Commissioners of Inland Revenue 
vs. Huni, Commissioners of In- 
land Revenue vs. Wormser, Com- 
missioners of Inland Revenue vs. 
Brodie's Executors ((1923 ) 2 
K.B. 5631 1314, 1331. 

475-480- -Bcnnet vs. Underground Electric 
Railways Company of London 
Ltd. [vl923) 2 K.B. 535). 

181-520 --Bradbury vs. English Sewing 
Cotton Co., Ltd. [(1922 ) 2 K.B. 
569; (1923) A.C. 744 J 610. 

521-527 — Ryall vs. Hoare, Ryali vs. Honey- 
will 1(1923) 2 K.B. 4471 458, 
506, 869. 

527-541 — Commissioners of Inland Revenue 
vs. Marion Brooke, Commission- 
ers of Inland Revenue vs. Bell; 
Ellen Murray ( formerly Ellen 
Harwood) vs. Commissioners of 
Inland Revenue; Commissioners 
ot Inland Revenue vs. Lockhart 
Leith; Commissioners of Inland 
Revenue vs. Viscountess Port- 
man [(1923 ) 2 K.B. 814]. 

541-550— Thomson & Balfour vs. Le Page 
1(1924) Sess. Cas. 27; 61 Sc.L.R. 
35] 1234, 1236, 1540. 

551-589 ' Commissioners of Inland Revenue 
vs. Wemyss 1(1924) Sess. Cas. 
284; 61 SC.L.R. 262]. 

589-591— Andrews vs. Astlcy (not report- 
ed). 

592-594 — Tudor & Onions vs. Ducker (not 
reported). 

595-613 — Commissioners of Inland Revenue 
vs. Ballantine (Forrest’s Judicial 
Factor) (not reported). 

613-622 — Roe vs. CommiSvSioners of Inland 
Revenue (131 L.T. 255). 

623-632- Commissioners of Inland Revenue 
vs, Doncaster (93 L.J.K.B. 338: 
131 L.T. 317) 558. 

632-636— Elliott vs. Guastavino (not re- 
ported) 1530, 1537. 

636-652— Commissioners of Inland Revenue 
vs. Hay 1(1924) Sess. Cas. 521; 
61 SC.L.R. 375]. 



TABLE OF TAX CASES 
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(1920—24) 8 T.C.:- - 

652-657— “Countess Warwick** Steamship 
Co., Ltd. vs, Ogg [(1924) 2 
K.B. 2921. 

657-662— Equitable Life Assurance Society 
of the United Slates vs. Hills 
(131 L.T. 480) 1591. 

663-67a-Kirk & Randall Ltd. vs. Dunn 
(131 L.T. 288). 

.671-678 — Robert Addie & Sons Collieries 
Ltd. vs. Commissioners of Inland 
Revenue 1(1924) Sess. Cas. 231; 
*61 SC.L.R. 185] 887, 978, 987, 
991. 

678-704 — Rowntree & Co., Ltd. vs. Curtis 
[93 L.J.K.B. 57; 129 L.T. 530; 
131 L.T. 41; (1924) W.N. 89] 
885, 887, 962, 976, 980, 1007. 

704-711 — Commissioners of Inland Revenue 
vs. Forrest [(1924) Sess. Cas. 
450; 61 Sc.L.R. 319] 562. j 

711-726— Commissioners of Inland Revenue 
vs. Earl of Haddintjton [ ( 1924) 
Sess. Cas. 456; 61 Sc.L.R. 356]. I 

725-745 — Union Cold Storage Co., Ltd. vs. 
Jones (129 L.T. 512) 880. 

(1924—25) 9 T.C.— j 

l-9--Eadie vs. Commissioners of Inland | 
Revenue 1(1924) 2 K.B. 198). | 
10-14-Ritson vs. Phillips (131 L.T. 384) ! 

1054. I 

14-27 — Lord Inverclyde*s Trustees vs. j 
Millar [(1924) Sess. Cas. 14; 
(1924) A.C. 580] 609. 

27-48 — Commissioners of Inland Revenue 
vs. George Burrell; Commission- 
ers of Inland Revenue vs. 
William Burrell [(1923 ) 2 K.B. 
478] 473, 477, 567, 908. 

48-62— Chibbett vs. Joseph Robinson & 
Sons; Commissioners of Inland 
Revenue vs. Joseph Robinson & 
Sons (132 L.T. 26) 695. 

62-68— Royal Agricultural Society of 
England vs. Wilson (132 L.T. 
258; 40 T.L.R. 763). 

69-76— Stott & Ingham vs. Treheame 
(not reported) 1001, 1032. 
76-80— Baxendale vs. Murphy [(1924) 2 
K.B. 494]. I 

80-86— Sanderson vs. Commissioners of * 
Inland Revenue (not reported). i 
87-92— Biddle vs. Mor^s [(1924 ) 2 K.B.i 
490 ]. ; 

92-100— Eglinton Silica Brick Co., Ltd. (in; 
Liquidation) vs. Marrian [ ( 1924] 
Sess. Cas. 946; 61 Sc.L.R. 601).: 

101-111— Fullwood Foundry Co., Ltd. vs.i 
Commissioners of Inland Reye-i 
nue (not reported). ! 

111-139— Wilcock vs. Pinto & Co. (in thej 
name of F. Kummer) [(1924) Ij 
K.B. 304i (1925) 1 K,B. 30l! 
8^, 1342. 1536, \ 


(1924—25) 9 T.C.:— 

141-183 — Commissioners of Inland Revenue 
vs. Paterson (not reported). 
183-203-Back vs. Daniels [(1924) 2 K.B. 

432; (1925) 1 K.B. 526] 466. 
.205-216 — Howden Boiler & Armaments (Jo. 

Ltd. vs. Stewart [(1925) Sess. 
Cas. 110; (1925) Sc.L.T. 39] 
1537. 

; 216-224— Summers vs. Upper District Com- 
I mittce of Renfrew County Coun- 

cil 1(1925) Sess. Cas. 118; 

: (1925) SC.L.T. 2]. 

224-233— Crompton vs. Campbell [(1925) 
SC.L.T. 43]. 

234-259 — Commissioners of Inland Revenue 
vs. Allan [(1925) 133 L.T. 9]. 
261-291 -Pickles vs. Foulsham 1(1923) 2 
K.B. 413; (1924) 1 K.B. 323; 
(1925) A.C. 458). 

1 292-297 — Joseph Fisher & Sons Ltd. vs. 
Dare (not reported). 

297-301— Mudd vs. Collins (133 L.T. 186; 
41 T.L.R. 358). 

301-303 — Butcher vs. Chi tty (not reported). 
304-309— Cordy vs. Gordon [(1925) 2 K.B. 
276]. 

309-314— Graham vs. Green f(1925) 2 K.B. 

37] 575, 843, 844, 851, 865. 
314-318— Simpson vs. Tate [(1925) 2 K.B. 
214). 

319-331— Curtis vs. J. & G. Oldfield Ltd. 

(94 L.J.K.B. 655; 133 L.T. 229; 
41 T.L.R. 373). 

331-342— Hawley vs. Commissioner of In- 
land Revenue (not reported). 
342-387— Swedish Central Railway Co., Ltd. 

vs. Thompson [ (1924) 2 K.B. 
255; (1925) A.C. 495) 708. 
389-392- -Stoneley vs. Ambrose (133 L.T. 
233). 

392-426— Wild vs. lonides (not reported). 
427-437 — Brennan Minors* Trustees vs. 

Scanlan (41 T.L.R. 452) 1557. 
437-444 — R. vs. Swansea Income Tax Com- 
missioners (ex parte English 
Crown Spelter Co., Ltd.) [(1925) 
2 K.B. 250] 1568. 

445-500— Attorney-General vs. Aramayo & 
others; Avelino Aramayo & Co. 
vs. Ogston Eccott vs. Aramayo 
Francko Mines, Ltd. (in Liqui- 
dation) [(1925) 1 K.B. 86; 
(1925) A.C. 6341. 

501-510— Roberts vs. Lord Belhaven's Exe- 
cutors ((1925) Sc.L.T. 466). 
511-520— McKie vs. Luck (not reported). 
520-576 — Collins vs. Firth-Brearley Stainless 
Steel Syndicate Ltd. (not re- 
ported) 862, 1032. 

577-581--Wigmore vs. Thomas Summerson 
& Sons Ltd (41 T.L.R. 568) 
562. 

582-586-— Commissioners of Inland Revenue 
W. Oakley (41 r,L,R. 568) 56?, 
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(1924—25) 9T.C.:— 

586-593-Scates VS. Atalanta Steamship Co. 
of Copenhagen (in the name of 
Andorsen Becker & Co., Ltd.) 
(41 T.L.R. 591). 

593-6G2 — ^Herbert vs. Commissioners of In- 
land Revenue (not reported). 

603-626 — Commissioners of Inland Revenue 
t’5. Roberts (41 T.L.R. 379; 623) 
610. 


(1925--26) 10 T.C.— 

1-16— Jacobs vs. Commissioners of Inland 
Revenue (not reported) 566. 

17-25- -MacTaegart vs. B. & E. Strump 
[(1925) Sess. Cas. 599). 

25-29 — Hill vs. Mathews (not reported). 

29-57- -Cooper vs. Stubbs; Cooper vs 
Stubbs [(1925) 2 K.B. 753] 
854. 859. 1539, 

59-73 — Rolls-Rovce Ltd. vs. Short [1925) 
94 L.T.K.B. 651: 94 L.J.K.B 
849; 133 L.T. 759]. 

73-88"”R. vs. Snecial Commissioners of 
Income Tax (ex parte The Head- 
masters’ Conference); R. vs 
Special O)mmis<oncrs of Income 
Tax (ex parte The Incorporated 
Association of Preparatorv 
Schools) [(1925) 41 T.L.R 

651]. 

88-118 — Whitnev vs. Commissioners 

Inland Revenue [(1924 ) 2 K.B 
602; (1926) A.C. 37). 407, 408. 
478, 480, 546, 1314, 1315, 1331. 
1343, 1351. 

118-137— Ricketts vs. Colauohoun [(1924) 
2 K.B, 347; (1925) 1 K.B. 725: 
(1926) A.C. Ij. 

139-155- -Crainecr vs. Maxwell’s Executor? 

[(1925) 2 K.B. 376; (1926) 1 
K.B. 430]. 

155-212 — Atherton vs. British Insulated & 
Helsbv Cables Ltd. [(1925) 1 
K.B. 421; (1926) A.C. 205) 
880. 887. 966, 968, 969, 973 
974. 975, 976, 978, 979, 980, 1007, 
1348. 

213-235 — Briffbton Collei;e vs. Marriott 
[(1925) 1 K.B. 312; (1926) A.C, 
192] 456. 844, 854. 

235-247 — Commis.sioners of Inland Revenue 
vs Blackwell Minor's Trustee 
[(1924 ) 2 K.B. 351; (1926) 1 
KB. 389]. 

247-263— Hartland vs. Disfrines ((1924) 2 
KB, 168; (1925) 1 KB. 372; 
(1926) A.C. 2891. 

2^-283~-'Whelan vs. Henning [(1924) 2 
KB, 421; (1925) 1 KB. 387; 
(1926) A.C. 293] 481. 600. 

285-301t— E dwards V5. "Old Bushmills” Dis- 
tillfery COm Ltd. (in Liquidation) 
(not reported) 1533. 


(1925—26) 10 T.C.:— ^ 


302-341— Commissioners of Inland Revenue 
vs. Fisher’s Executors [(1925) 1 
KB. 451; (1926) A.C. 385] 473, 

47R 47fi 

341-346^-Lean & Dickson vs.* Ball 1(1926) 
Sess. Cas. 15; (1925) Sc.L.T. 
617] 417, 418. 

346.349-Jones vs. Nuttall [(1926) 42 T.L. . 
R. 384] 418. 

351-356 -Roberts vs. Hanks [(1926) W.N. 
83]. 

357-372 — Earl of Jersey’s Executors vs. 

Basom; Earl of Derby vs. 
Bassom (135 L.T. 274 ; 42 T.L.R. 
380). 

372-405- -McKinlay vs. H. T. Jenkins & 
Son, Ltd. (not reported), 1194. 
106-414 — Commissioners of Inland Revenue 
vs. Lord Hamilton of Dalzell 
(not reported). 

415 — Wilcock vs. Pinto & Co. (in the 
name of Kummer) (not report- 
ed). 

116—424 — Fleming vs. Wilkinson (not re- 
ported). 

124-438 — Loewenstein vs. De Salis (not re- 
ported). 

(38-441 — Lyons vs. Cowcher (not reported). 
142-454-— Liverpool Corn Trade Asvsociation 
Ltd. vs. Monks [(1926) 2 K.B. 
1101 553, 582, 589, 835, 875, 

1017. 


154-460 -Dauncey vs. Howlett (135 L.T. 
279). 

160-480 — ^Jackson’s Trustees vs. Lord Advo- 
cate [(1926) Sc.L.T. 358] 399. 
.81-583 — Maclaine & Co. (as agents for 
Maclaine, Watson & Co.) vs. 
Eccott; Eccott vs, Maclaine & 
Co. (as agents for Maclaine, 
Watson & Co.; [(1926) A.C. 
4241 1342. 1535. 

585-594 — In re E. W. Campbell, deceased, 
Commercial Bank of Scotland vs. 
Compbell (not reported). 
d 94-609- Aylmer vs. Mahaffy ([1925] N 
Ir. 167) 1540. 

'>09-644--~Barson vs. Airey (134 L.T. 586; 

41 L.T. 560; 42 I.L.R. 145). ‘ 
>15-665 Whitmore vs. Commissioners of 
Inland Revenue (not reported) 
473, 476, 506. 

>65-672 — Commisioners of Inland Revenue 
vs. Fargus (not reported). 
573-683— Reid vs. Commisioners of Inland 
Revenue [(1926) Sess. Cas. 589; 
...... r,(^^26) SC.L.R. 365] 1532, 1535. 

083-696— Rutherford vs. Commissioners of 
Inland Revenue [(1926) Sess. 
Cas. 689; (1926) Sc.L.T. 3941. 
6^-747— E. & P. Gavazzi (in the name of 
Cave 8l Benoist Agents) vs. 
Mace; T. L. Boyd & Son Ltd. 
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(1925—26) 10 T.C.:— 

vs. Stephen (135 T.L.R. 634; 42 
T.L.R. 389) 1342. 

748-753 -Commissioners of Inland Revenue 
vs. Temperance Council of the 
Christian Churches of England & 
Wales (42 T.L.R. 618) 679, 1537. 

753 757— Wilson vs. Simpson ((1926 ) 2 
k.B. 5001. 

. 758-764 — Attorney-General vs, Johnstone 
(136 L.T. 31). 


(1926-27) 11 T.C.— 

1-23— Commissioners of Inland Revenue 
vs. Society for the Relief of 
Widows and Orphans of Medical 
Men; Commissioners of Inland 
Revenue vs. Medical Charitable 
‘Society for the West Riding of 
Yorkshire (42 T.L.R. 612) 680. 

24-46 — Hall vs. Commissioners of Inland 
Revenue (135 LT. 759). 

46-55 — In re Lang Propeller, Ltd. [ (1926) 

1 Ch. 585; (1927) 1 Ch. 1201. 

56-82— Owl Mill Co. (1920) Ltd. vs. 
Croft; Elliott vs. Duchess Mill 
Ltd. [(1927) 1 K.B. 182]. 

83-96- “Machon vs. McLoughlin (not re- 
ported). 

96-123 — ^David Carlaw & Sons Ltd. vs. 
Commisioners of Inland Revenue; 
Glass Numerical Ticket & Check 
Book Printing Co., Ltd. vs. Com- 
missioners of Inland Revenue 
((1926) Sess. Cas. 870; (1926) 
SC.L.T. 6231 400, 1178, 1180. 

123-133 — Stewart & Young vs. Walker 

((1926) Sess. Cas. 883; (1926) 
SC.L.T. 5641. 

133-139 — Elizabeth Murray vs. Commis- 
sioners of Inland Revenue 
[(1926) Sc.L.T, 714). 

139-154 — Scottish Woollen Technical (Col- 
lege, Galanshieh vs. Commis- 
sioners of Inland Revenue 
((1926) Sess. Cas. 934; (1926) 
SC.L.T. 6161. i 

154-170 — Commissioners of Inland Revenue 
vs. Glasgow Musical Festival 

Association [(1926) Sess. Cas. 
920; (1926) Sc.L.T. 6041 1538. 

17M81_Watson vs. Rowles [95 L.J.K.B. 

959; 42 T.L.R. 379; 42 T.L.R. 
691; (1926) W.N. 95; (1926) 

SC.L.T. 6041 1538. 

171-181— Watson vs. Rowles [(95 L.J.K.B. 

959; 42 T.L.R. 379; 42 T.L.R, 
691; (1926) W.N. 95; (1926) 

W.N. 2191. 

181-211 — Commissioners of Inland Reve- 
nue vs. Coke; Commissioners of 
Inland Revenue vs. Wright 
f(1926) 2 Ka 246; (1927) t 
K B. 3331 569t 


(1926—27) 11 T.C.:— 

211-220 — A. & W. Nesbitt, Ltd. (in Liqui- 
dation vs. Mitchell (not report- 
ed). 

221-226 — M. Jacobs Young & Co., Ltd. vs. 
Harris (not reported). 

226-231- -Marie Ecleste Samaritan Society 
of the London Hospital vs. Com- 
missioners of Inland Revenue 
(43 T.L.R. 23). 

232-256-— Alabama Coal Iron, Land & 
Colonization Co. Ltd. vs. Mylam 
(not reported) 855, 864. 

256-259<-Daphne vs. Shaw (42 T.L.R. 45) 
914. 

261-266 - Thomas Borthwick & Sons, Ltd. 
vs. Nolder (not reported). 

266-272- -Hu.xham vs. Johnson (136 L.T. 
410). 

273-277 — Birkenhead School Ltd. vs. Bring 
(43 T.L.R. 48). 

277-288- -Lord Tollenmache vs. Commis- 
sioners of Inland Revenue (95 
L.J.K.B. 766; 136 L.T. 444; 43 
T.L.R. 58). 

289-292— Commissioners of Inland Revenue 
Zorab (not reported). 

292-296 — Commissioners of Inland Revenue 
vs. F. L. Brown (not reported). 

297-322 — Martin vs. Lowry; Martin rs. 

Commissioners of Inland Reve- 
nue [(1926) 1 K.B. 550; (1927) 
A.C. 3121 462, 463, 546, 854, 
859, %9. 

323-333 — Kirke’s Tnistees vs. Commis- 
sioners of Inland Revenue 
[(1927) Sess. Cas. (H.L.) 56; 
(1927) SC.L.T. 53i 136 L.T. 5821. 

335-352— Commissioners of Inland Revenue 
vs. Peeblesshire Nursing Asso- 
ciation [(1927) Sess. Cas. 2151 
679. 

353-372 — Commissioners of Inland Revenue 
vs. Falkirk Temperance Cafe 
1(1927) Sess. Cas. 2611 678. 679. 

372-423— B. W. Noble Ltd. vs. Mitchell; 

Mitchell vs. B. W. Noble Ltd. 
[(1927) 1 K.B. 719] 715, 888, 
890, 979, 1002, 1003. 

425-446— Commissioners of Inland Revenue 
vs. Trustees of the Roberts 
Marine Mansions (43 T.L.R. 52; 
43 T.L.R. 270). 

446-469— Ingle vs. Farrand [(1925 ) 2 K.B. 
728; (1927) A.C. 4171 1295. 

469-501— Betts vs. Clare and Clare and Hey- 
worth. Ltd. [(1925) 2 K B. 402; 
(1926) 2 K.B. 289; (1927) A.C. 
4431. 

503-508-— Ggilvie vs. Barron (not reported). 

508-524 — ^Lothian Chemical Go., Ltd. vs. 

Rogers; Lodiian Chemical Co., 
|L.td Commisstonem of Iq- 
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(1926—27) 11 T.C.:— 

land Revenue (not reported) 
885, 973, 980, 1533. 

524-538-Marshall vs. Tweedy [ ( 1927) 
Sess. Cas. 243; (1927) Sc.L.T. 
162J 413, 419. 

538-548— Commissioners of Inland Revenue 
vs. Livingston & Others [(1927) 
Sess. Cas. 251; (1927) Sc.L.T. 
112] 462, 466, 855, 865. 
549-564— Lord Manton's Trustees vs. Steele; 

Steele vs. Lord Manton’s Trus- 
tees (not reported) 774. 
564-574— Michael Faraday, Rodgers and 
Eller vs. Carter (not reported) 
1235. 

575-590 — ^Davies vs. Abbott (not reported). 
590-596 — Leigh vs. Commissioners of Inland 
Revenue ([1928] 1 K.B. 73) 
642. 

597-607— English Dairies, Limited vs. 

Phillips; English Dairies, Limi- 
ted vs. Commissioners of Inland 
Revenue (not reported). 
607-610— Thompson vs. Bruce (not re- 
ported). 

610-614 — Peam vs. Miller (not reported) 
856. 

614-621— Dickenson vs. Gross (137 L.T. 
351) 490. 

621-625 — Radcliffe vs. Holt (not reported). 
625-656— Reed vs. Sevmour ([1926] 1 K.B. 

588; 1(1927] 1 K.B. 90; [1927] 
A.C. 554), 

657-673— T. Haythornthwaite and Sons, 
Limited vs. Kelly (not report- 
ed) 1289, 1303. 

673-681 — ^Williams vs. Sanders [1927 ] 2 
K.B. 498. 

681-690— Embleton vs. Norwich Union Life 
Insurance Society; Norwich 
Union Life Insurance Society vs. 
Embleton (137 L.T. 415). 
691-703 — Dickson vs. Hampstead Borough 
Council (43 T.L.R. 595) 647. 
704-707— Grainger vs. Singer ([1927] 2 
K.B. 505). 

707-723 — Davis vs. Harrison (96 L..T.K.B. 

848; 137 L.T. 324; 43 T.L.R. 
623). 

723‘'730— Lewis rs. Elgy (not reported). 
730-748 — Constantinesco vs. R. (42 T.L.R. 

383; 42 T.L.R. 685; 43 T.L.R. 
727). 

749-789^Arch€r-Shce vs. Baker ([1927] 
1 K.B. 109; [1927] A.C 844) 
549, 592* 1321. 

7d@^0*-Thomas vs. Richard Evans and 
Gomoany, Lipaited; Jones vs. 
^ ^ ^ Lanca^ire Coal 

Association. Limited 
" If i^l I [19271 A.C. 

972* 980. 


(1917—1930) 12 T.C. 

1-13 — Commissioners of Inland Revenue 
vs. Cavan Central Co-operative 
Agricultural and Dairy Society, 
Limited ([1917] Ir. R. 594 and 
622) 417, 418. 

13-21-~Irish Catholic Church Property 
Insurance Company Limited vs. 
Commissioners of Inland Revenue 
([1918] 2 Ir. R. 510). 

21-31 — Commissioner of Inland Revenue 
vs. William Ransom and Son, 
Limited ([1918] 2 K.B. 709) 
417, 841. 

31-41 -Cannop C)oal Company, Limited, 
vs. Comniissioners of Inland 
Revenue (not reported), 

41-63 — Commissioners of Inland Revenue 
vs. Maxse ( 11918] 2 K.B. 715; 
[1919] 1 K.B. 647 ) 849, 1236, 
1533. 

63-71 -Sutherland vs. Commissioners of 
Inland Revenue ([1918] Sess. 
Cas. 788; 55 Sc.L.R. 674) 466, 
865. 

73-82 — Mills from Emelic, Limited, vs. 
Commissioners of Inland Revenue 
(not reported) 1236. 

82-92— Pegg and Ellam Jones, Limited, vs. 
Commissioners of Inland Revenue 
(not reported). 

92-98- -Birmingham and Disitrict Cattle 
By-Products Company, Limited 
vs. Commissioners of Inland 
Revenue (not reported). 

98-105— James Cycle Company, Limited, 
vs. Commissioners of Inland 
Revenue (not reported) 1545. 


106-112— John Marston, Limited, vs. Com- 
missioners of Inland Revenue 
(not reported). 

113-122 -James Waldie and Sons, Limited, 
vs. Commissioners of Inland 
Revenue ([1919] Sess, Cas. 697). 

122-145 — Port of London Authority vs. 

Commissioners of Inland Revenue 
(11919) 2 K.B. 608; [1920] 2 
K.B. 612) 396, 515, 861, 880. 

147-166 — Johnson Brothers and Company 
vs. Commissioners of Inland 
Revenue ([19191 2 K.B. 717). 

166-174 — Smeeton vs. Attorney-General 

(11920] 1 Ch. 85). 

174-180 — Commissioners of Inland Revenue 


vs. Marine Meam Turbine Com- 
pany, Limited ([1920] 1 K.B. 
193) 845. 

181-208 — ^Commissioners of Inland Revenue 
Syndicate, Limited 
nj?20| 1 K.B. 598; [1921} 3 
K.B, 258) 845, 847. 

208217— Gommissipners of Inland Revenue 
(11920) 1 K.B. 587) 
8ol> . 
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(1917—1930) 12 T.C.— 

217-226— Charles Marsden and Sons, 

Limited, vs. Commissioners of 
Inland Revenle (not reported). 

227-232— CommiSvSioners of Inland Revenue 
vs. E. C. Warnjs and Company, 
Limited ([1919] 2 K.B. 444) 
887, 1008. 

232-244 — Commissioners of Inland Revenue 
vs. Alexander von Glchn and 
Company. Limited ([19201 2 
K.B. 553 ) 591, 885, 1008. 1537. 

245-265 — Currie vs. Commissioners of Inland 
Revenue; Durant vs. Commis- 
sioners of Inland Revenue 
(119211 1 K.B. 801; [19211 2 
K.B. 332 ) 849, 972, 1539, 1545. 

266-297 — John Smith & Son vs. Moore 
([1920] Sess. Cas, 175; [1921] 

2 A.C. 13 ) 976, 992, 1003. 

297-302 -A. W. Walker & Co. vs. Commis- 
sioners of Inland Revenue 
([19201 3 K.B. 648) 831. 

303-350— J. & R. O’Kane & Co. vs. Com- 
missioners of Inland Revenue 
(126 L.T. 707) 510, 511, 858, 
866 . 

351-358— Small vs. Easson ([19201 Sess. 

Cas. 758; 57 ScL.R. 636) 887, 
1007. 

358-382— Cape Brandy Syndicate vs. Com- 
missioners of Inland Revenue 
([1921] 1 K.B. 64; [1921] 2 
K.B. 403 ) 398, 854, 869, 1533, 
1539. 

382-390— J. P. Hall & Co. Ltd. vs. Com- 
missioners of Inland Ri^vcnuc 
([1921] 1 K.B, 213; (1921) 3 
K.B. 152) 566, 1033. 

391-399— C. M. Lcgg & Son Ltd. vs. Com- 
missioners of Inland Revenue 
(not reported), 

399-417— Adam Steamship Co. Ltd. vs. 

Matheson ([1921] Sess. Cas 141; 
58 SC.L.R. 168). 

417-426— Thos. Hinshelwood & Co. Ltd. vs. 

Commissioners of Inland Revenue 
(not reported). 

427-466— Glenboig Union Fireclay Co. Ltd. 
, vs. Commissioners of Inland 

Revenue ([19211 Sess, Cas. 400; 
[1922] Sess. Cas. (H.L.) 112; 58 
SC.L.R. 376; 59 Sc.L.R. 162) 393, 
399, 511, 695, *866. 1032. 

467-481 — Commissioners of Inland Revenue 
vs. Budderpore CHI Co. Ltd. (not 
reported). ' 

483-493— Bourne & Hollingsworth vs. Com- 
missioners of Inland Revenue 
(not reported). 

494*>503— Lincoln Wagon & Engine Co. Ltd. 

vs. Gommissionera of Inland 
(not reported) 153S, 

50Si^544----€Dmfnissidners of Inliand Revenue 
Vs ; Gas L 


(1917—1930) 12 T.C.— 

Co. Ltd. ([19221 2 K.B. 381; 
[1923] A.C. 723). 

545-572— Nevile Reid & Co. Ltd. vs. Com- 
missioners of Inland Revenue 
(not reported). 

573-580— Glasgow Expanded Metal Co. Ltd. 

vs. Commissioners of Inland 
Revenue ([1923] Sess. Cas. 365). 
580-586 — Commissioners of Inland Revenue 
vs. Birmingham Theatre Royal 
Estate Co. Ltd. (not reported) 
846, 847. 

586-601 — British Dyestuffs Corporation 
(Blackley) Ltd. vs. Commis- 
sioners of Inland Revenue (129 
L.T. 538). 

602-620— Cohan’s Executors vs. (Commis- 
sioners of Inland Revenue (129 
L.T. 797; 131 L.T. 377 ) 862. 
621-629 — Law Shipping Co. Ltd. vs. Com- 
missioners of Inland Revenue 
(11924] Sess. Cas. 74 ) 973, 976, 
980. 

630-645 -Liberty & Co. Ltd. vs. Commis- 
sioners of Inland Revenue (not 
reported). 

646-656 — Commissioners of Inland Revenue 
vs. Tyre Investment Trust Ltd. 
(132 L.T. 59). 

657-712- (Commissioners of Inland Revenue 

vs. Westleigh Estates Co. Ltd.; 
Commissioners of Inland Revenue 
vs. South Behar Railway Co. 
Ltd.; Commissioners of Inland 
Revenue vs. Eccentric Club Ltd. 
([19231 2 K.B. 514; [1924] 1 

K. B. 390; [1925] A.C. 476) 456, 
565, 680, 845, 846, 847, 848. 

712-720 — Commissioners of Inland Revenue 
vs. Dale Steamship Co. Ltd. 
(not reported) 845. 

720-748 — Gloucester Railway (Carriage & 
Wagon Co. Ltd. vs. Com- 
missioners of Inland Revenue 
([19251 A.C. 469). 

749-767— Ck)mmissioners of Inland Revenue 
vs. Turnbull, Scott & Co. (132 

L. T. 296). 

768-773— Isaac Holden & Sons Ltd. vs. 

Commissioners of Inland Revenue 
(not reported). 

773-784 — Edward O^llins & Sons Ltd. vs. 

Commissioners of Inland Revenue 
ni^^l Sess. Gas. 151; (1925) 

785-803— R a; Bird *& Co. vs. Commis- 
sioners of Inland Revenue ( [ 1925] 
Sm Cas. 186; [19251 Sc.L.T. 
96). 

803-813— Commissioners of inland Revenue 

M. Anglo Brewmg Ltd (h^ 
retmti^} 907. 
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(1917-^1930) 12 T.C.— 

of Inland Revenue ([1926] Sess. 
Cas. 20; (1925) Sc.L.T. 623). 
827-840— J. H. Young & Co. vs. Com- 
missioners of Inland Revenue 
1(1926) Sess. Cas. 30; (1925) 
SC.L.T. 628). 

841-868 — Commissioners of Inland Revenue 
vs, Cornish Mutual Assurance Co. 
Ltd. [(1926) A.C. 2811 457. 
572. 576, 581, 587. 

868-890 — Sterling Trust Ltd. vs. Com- 
missioners of Inland Revenue; 
Commissioners of Inland Revenue 
vs. Sterling Trust Ltd. (not 
reported) 647. 

891-895— Commissioners of Inland Revenue 
vs. Sparkford Vale Co-operative 
Society. Ltd. (133 L.T. 231) 586. 
895-904 — Commissioners of Inland Revenue 
vs. Edinburgh & Bathgate 
Railway Co. ((1926) Sc.L.T. 
544]. 

905-911 — South American Stores (Gath & 
Chaves), Ltd. vs. Commissioners 
of Inland Revenue (not reported). 
911-926 — Commissioners of Inland Revenue 
vs. B. W. Noble. Ltd.; B. W. 
Noble, Ltd. vs. Commissioners of ; 
Inland Revenue (not reported). 
927-955 — Commissioners of Inland Revenue 
vs. Newcastle Breweries, Ltd. 
(95 L.J.K,B. 936; 95 L.J.K.B. 
735; 42 T.L.R. 185; 42 T.L.R. 
609; 43 T.L.R. 476; 134 L.T. 
506; 137 L.T. 126) 462, 855,; 
865. 

955-975-— Short Brothers Ltd. vs. (3omrais-? 

sinners of Inland Revenue (136 
L.T. 689) 568. 

955-969 — ^Sunderland Shinbuilding Co. Ltd.; 

vs. Commissioners of Inland 
Revenue (136 L.T. 689). 
976-997— Birt, Potter & Hughes, Ltd. r.^.; 

Commissioners of Inland Revenue | 
(not reported) 399. 

997-1006— H. Ford & Co., Ltd. vs. Ommis- 
sioners of Inland Revenue (not* 
reoorted). 

1006-1016— Commissioners of Inland Re- 
* venue vs. Peter McIntyre, Ltd. 

f{1927) Sess. Cas 166; (1927) 
Sc L T 631 850. 

ibl7-1053-^Naval Colliery Co. Ltd. vs. Com- 
mis^ners of Inland Revenue; 
Glamorgan Coal Co. Ltd. vs. 
Cohimi^oners of Inland Revenue 
(136 L.T. 28; 138 L.T. 593). 
I0634O8i>4^I^bert Brothers. Ltd. vs. 

Cdmmissioners of Inland Revenue 
- (not 

^ MiHington <1920) Ltd. 

of Inland 


(1917—1930) 12 T.C.— 

1091-1102— George Thompson & Co. Ltd. 

vs. Commissioners of Inland Re- 
venue; Commissioners of Inland 
Revenue vs. George Thompson 
& Co. Ltd. (not reported). 

1102-1110— Commissioners of Inland Re- 
venue vs. Northfleet Coal 8i 
Ballast Co. Ltd. (not reported) 
568. 

1111-1125- Madras & Southern Mahratta 
Railway Co. Ltd vs. Commis- 
sionres of Inland Revenue (not 
reported). 

1125-1148 - (Commissioners of Inland Re- 
venue vs. City of Buenos Ayres 
Tramways Co. (1904) Ltd. (not 
reported) 556. 

1148-1 158--(Commissioners of Inland Re- 
venue vs. “Old Bushmills*’ 
Distillery Co. Ltd. (in liquida- 
tion) 1(1928) N.Ir. 561. 

1159-1168— Commissioners of Inland Re- 
venue vs. Mashonaland Railway 
Co. Ltd. (not reported). 

1169-1181— Ensign Shipping Co. Ltd. vs. 

Commissioners of Inland Revenue 
(138 L.T. 180; 139 L.T. Ill) 
568. 

1181-1190— Commissioners of Inland Re- 
venue vs. Bell (not reported) 
891. 


1191-1206— Brigg Neumann & Co. vs. Com- 
missioners of Inland Revenue; 
Commissioners of Inland Revenue 
vs. Brigg Neumann & Co. (not 
# reported). 

1209-1222 — (Commissioners of Inland Re- 
venue vs. Huntley & Palmers 
Ltd. (not reported) 982. 

1223-1240^— Commissioners of Inland Re- 
venue vs. Hugh T. Barrie, Ltd. 
[(1928) KB. (N.I.) 2091. 

1241-1247-— Jesse Robinson & Sons vs. 

Commissioners of Inland Revenue 
(not reported) 869. 

1248-1255— United Collieries, Limited vs. 
Commissioners of Inland Revenue 
(119301 Sess. Cas. 215; 11930] 
Sc.L.T. 105) 970, 972, 977, 982. 

1256-1282 — Charles Brown ancj Company 
vs. Commissioners of Inland 
Revenue (not report^) 869. 


28) 13 T.C. 

1-19 Commi^ioners of Inland Revenue 
vs. Granite City Steam^ip 
Companv. Limited ([1927] Sess. 

26-30-~Coinmissioners of liiland Revenue 
. vs. Bone and OUiers (419271 
^ Gas. 688} 419271 Sc.L.T. 

vK), 
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(1927—28) 13 T.C.:— 

30-41 — Derry vs. Commissioners of Inland 
Revenue ([1927J Sess. Cas. 714; 
[1927J SC.L.T. 536. 

41-5a-Dale vs. Mitcalfe ([1927] 2 K.B. 

491; [1928] 1 K.B. 383) 1320. 
58-82 — Commissioners of Inland Revenue 
vs. Yorkshire Agricultural Society 
[(1928) 1 K.B. 6111 679, 680, 
683. 

83-90 — Scales vs. George Thompson and 
Company, Limited (138 L.T. 
331). 

91-125— Nielsen, Andersen and Company 
vs. Collins; Tarn vs. Scanlan 
1(1928) A.C. 34J 1342. 

126-170 — W. H. Muller and Company 
(London), Limited vs. Lethem; 
Lethem vs. W. H. Muller and 
Company (London), Limited 
1(1927) 1 K.B. 780; (1928) A.C. 
34). 

171-176— Monks vs. Fox’s Executors 1 (1928) 

1 K.B. 3511. 

176-183— Grand Council of the Royal 
Antediluvian Order of Buffaloes 
vs. Owens 1(1928) 1 K.B. 446]. 
184-201 — ^Devon Mutual Steamship Insur- 
ance Association vs. Ogg (not 
reported) 888. 

202-205 — White vs. Whitcher 1(1928) 1 

K. B, 4531 1316. 

205-211 — South Metropolitan Gas (Company 
vs. Dadd (not reported) 951. 
212-216— Heaslip vs. Hasemer (138 L.T. 
207; 44 T.L.R, 112). 

216-221— Cowcher vs. Richard MiUf and 
Company, Limited (not re- 
ported). 

221-229- Jones vs. Wright (139 L.T. 43; 44 
T.L.R. 128). j 

229-235— Mrs. L. A. Lassen vs. Commis- i 
siuners of Inland Revenue (138 ! 

L. T. 463). I 

235-244 — Baker vs. Mabie Todd and Com- 1 

pany, Limited (not reported) 
1533. 

245-250— Turton vs. Mitchell (138 L,T. 
365). 

251-276 — Pickford vs. Quirke; Pickford vs. 

Commissioners of Inland Revenue 
(138 L.T. 500; 43 T.L.R. 659; 
44 T.L.R. 15) 458, 462, 856, 859. 
277-294 — Commissioners oT Inland Revenue 
vs. Roberts (not reported). 
294-313— 'Attorney-General vs. Metropolitan 
Water Board 1(1928) 1 K.B 
833 J 647 

313.318-.Walker vs. Howard (138 L.T. 
367)v 

318-326— K. and C. Stephenson vs. Wallet 
(44 T.LvRi 155). 

327^331^— Commissioners of Inland Revenue 
vs. Hiwlsy i(li^) 1 K:a 578). 
331-344— <^ihim8^onerS of Inland Revenuei 

■■■. P • 


(1927—28) 13 T.C.:— 

vs. Scottish Central Electric 
Power Company [(1928) Sess. 
Cas. 260; (1928) Sc.L.T. 99]. 
345-365 — Lady de Robeck vs. Commissioners 
of Inland Revenue [(1927) Sess, 
Cas. 235; (1928) Sc.L.T. 222). 
366-399 — Rees Roturbo Development Syndi- 
cate, Limited vs. Ducker; Rees 
Roturbo Development Syndicate, 
Limited vs. Commissioners of 
Inland Revenue [(1928) 1 K.B. 
506; (1928) A.C. 132] 983, 1533, 
1540. 

400-442 — Ormond Investment Company, 

Limited, vs. Betts [(1927) 2 
K.B. 326; (1928) A.C. 143] 379, 
399, 400, 480. 

143-448— Peel vs. Commissioners of Inland 
Revenue [(1928) Sess. Cas. 205; 
(1928) SC.L.T. 97). 

448-460- -Linton vs. Chapman [(1928) Sess. 
Cas. 2091 400. 

461-481 — Donaldson’s Executors vs. Com- 
missioners of Inland Revenue 
(not reported). 

182-485 — Commissioners of Inland Revenue 
vs. Anderstrom [(1928) Sess. 
Cas. 224; (1928) Sc.L.T. 1151. 
486-510- -Levene vs. Commissioners of 
Inland Revenue [(1927) 2 K.B. 
38; (1928) A.C. 217] 400, 705, 
706. 

511-538 — Lysaght vs. Commissioners of 
Inland Revenue [(1927) 2 K.B. 
55; (1928) A.C. 234] 705, 1568. 
539-564— Belfour vs. Mace (133 L.T. 385; 
138 L.T. 338) 1342. 

565-572 — Commissioners of Inland Revenue 
vs. Trustees of William Drysdale 
(not reported). 

>73-625 — commissioners of Inland Revenue 
vs. Countess of Longford; Com- 
missioners of Inland Revenue vs. 
Pakenham and Others [(1927) 1 

K. B. 594; (1928) 1 K.B. 118; 
(1928) A.C. 252] 1204, 1316. 

573-597-- Commissioners of Inland Revenue 
vs. Earl of Longford; Gascoigne 
vs. Commisvsioners of Inland 
Revenue [(1927) 1 K.B. 594]. 
327-675 — ^J. and M. Craig (Kilmarnock), 
Limited, vs. COwperthwaite 
[(1914) Sess. Cas. 338; (1914) 
SC.L.R. 3211 1534, 1537. 

575-677 — Ayr Picture Houses, Limited (in 
liquidation) (not reported). 
377-698 -Parker vs. Chapman (138 L.T. 
729). 

700-722— Commissioners of Inland Revenue 
vs. Parsons (135 L.T. 272; 139 

L. T. 26; 41 T.L.R. 572). 
723-746— Bernhard Gahan; Bernhard vs. 

C^omxniasacmers bf inland Rev^ 
(not reported). 
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a927— 28) 13 T.C.:-- 
746-772— R. vs. General Commissioners of 
Income Tax for the Division 
of St. Marylebpne ( ex parte 
Schlesinger) (not reported) 156& 
772-788— Mallett vs. Stavelejr Coal and 
Iron Company, Limited ( ( 1928) 

2 K.B. 405] 888, 968, 970. 971; 
977, 981, 988. j 

789-802— Commissioners of Inland Revenue 
vs. Wilson 1(1927) Sess. Ca^ 
733; (1928) Sess. Cas. (H.L.| 
421. ' 

803-819— -Butler vs. Mortgage Company ojf 
Egypt, Limited (138 L.T. 328S; 
139 L.T. 29). I 

819-851— General Medical Council vs. Comi- 
missioners of Inland Revenue^ 
English Branch Council of iht 
General Medical Council i;^. 
Commissioners of Inland Revenue 
(97 LJ.K.B. 578; 139 L.T. 22S; 
44 T.L,R. 117; 44 T.L.R. 439> 
1535. 

851-860— Perkins’ Executor vs. Commis- 
sioners of Inland Revenue (not 
reported). 

861-864-- Frame vs. Farrand (not reported)!. 
864-877— Roebank Printing Company, Limi- 
ted, vs. Commissioners of Inland 
Revenue [(1928) Sess. Cas, 701i; 
(1928) SC.L.T, 4721 888, 971, 
981. 1 

(1927—29) 14 T.C:— 

1-14 — Beyhon vs. Thorpe (95 L.J.K.B. 
705; 97 L.J.K.B. 705; 44 T.L.R. I 
610) 755. I 

15-21 — ^Mackintosh (Mrs, V. 0.) vs. 
Commissioners of Inland Revenue 
(not reported) 564. 

22-29T-Royal Insurance Company, Limite 1 
vs. Stephen (44 T.L.R. 630). i 
29-34 — ^Committee of A. B. (a lunaticj) 
vs. Simpson (not reported), j 
34-44— Commissioners of Inland Revenifc 
vs. Adam ((1928) Sess. Cas. 
738; 11928] Sc.L.T. 476) 971, 
981. i 

44-57— ‘Brandwood vs. Banker; Brand- 
wood vs. Commissioners of 
Inland Revenue (not reported )| 

, 58-68 — Daw (C.B.) vs. Commissioners of 
Inland Revenue; Daw (W. E. 
B.) 1/5. Commissioners of Inland 
Revenue; Duff-Dunbar (Mrj. 
K. L) vs. Commissioners of 
Inland Revenue (not reported).] 
69-77-^Gommissioners of Inland Revenute 
vs. Dickson’s Executors ( (192® 
Sess. Cas. 752; [1928] Sc,L.f. 
518) 1538. 1 

of Inland Revenue 
Fleming ([1928] Sess. Cal 
- 759r (1928] [ 


(1927-29) 14 T.C.:-- . ^ ^ ^ 

87-93— Bensted vs. Society of the Midland 
Dairy Farmers, Limited (not 
reported). 

94-110 — Watkins vs . . Hugh Jones (not 
reported). 

1 11-1 15— Attorney-General vs. National 
Provincial Bank, Limited (44 
T.L.R. 701) 1203. 

116-119- Wm. H. Muller and Company 
(London), Limited vs. Commis- 
sioners of Inland Revenue (not 
reported). 

119-164 - -Todd i/'s. Egyptian Delta Land and 
Investment Company, Limited 
([1928] 1 K.B. 152; [1929] 
A.C. 1) 485, 714. 


165-171— Hunt and Company vs. Joly (not 
reported). 

171-188 ' Lionel Sutcliffe, Limited vs. 

Commissioners of Inland Revenue 


(not reported) 1176. 

189-203 - Charles Clifford and Son, Limited 
vs. Puttick; Charles Clifford 
and Son, Limited vs. Commis- 
vsioners of Inland Revenue (not 
reported) 891. 

204-218- -Proctor vs. Ryall; Ryall vs. 

Proctor (not reported) 1499. 
218-228— EastmanvS, Limited vs. Shaw; 

BavStmans, Limited vs. Commis- 
sioners of Inland Revenue (43 
T.L.R. 549; 44 T.L.R. 42; 45 
T.L.R. 12 ) 891, 979, 982. 
229-247— Morley vs. Lawford and Company 
(44 T.L.R. 716; 45 T.L.R. 30; 
140 L.T. 125 ) 888, 892, 968, 987. 
1537. 


249-270 — Shanks (Mrs. D. M.) vs. Com- 
missioners of Inland Revenue 
(11929] 1 K.B. 342) 505. 
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sioners of Inland Revenue (not 
reported) 1535, 1538, 1539. 

285-295— Midland Counties Institution of 
Engineers vs. Commissioners of 
Inland Revenue (not reported) 
680. 

295-313 — Kneeshaw vs. Clay and Horsfall 
([19291 1 K.B. 285 ) 492, 1236. 


313-317 — R. vs, General Commissioners of 
Income Tax for the Division of 
Edmonton (ex parte Thomson) 
([1929] 1 K.B. 220). 

319-328 — Commissioners of Inland Revenue 
vs. Marshall (not reported). 

329-335— Gillies vs. Commissioners of Inland 
Revenue ([1929] Sess. Cas. 131; 
[1929] SC.L.T. 17) 1077. 
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490; 492, 1535, 

341-349— Commissioners of Inland Revenue 
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ported). 633-645 — Leitch (Mrs. M. W.) vs. Emmott 
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503, 504, 505. Revenue ([1929] Sess. Cas. 664; 
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ported). ! SC.L.T. 625) 463, 856, 862. 
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Limited vs. Yallop; Hoare vs. > A.C. 213). 
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Revenue ([1929] Sess. Cas. 384; 736-739 — Kinloch (Mrs. M.) vs. (2ommis- 
[1929] Sc.L.T. 361) 971, 981, ] sioners of Inland Revenue (not 

983, 1535. ! reported) 1535. 
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548^551-^Rowson vs. Stephen; Rowson ' vs. j 140 L,T. 183). 
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..reported); : v ^ ■ \ ■ VvV./ :; * ■ 
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1.24—Archer-Shee vs. Baker (not re- 
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Cas. 820; [19301 A.C. 222) 534, 
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Inland Revenue ([1929] Sc.L.T. 
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ted ([19301 1 K.B. 249) 409. 
716, 1535. ^ ^ 
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859, 861. 

367-373 — Mann vs. Cleaver (not reported). 
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(142 L.T. 506). 
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4584e3---Thofn!fev vs. Brown (not re- 
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[(1930) 2 K.B. 393). 
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1235, 1237, 1539. 
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K.B. 274; (1931) A.C. 12] 1536, 
1538. 
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i 1(1930) 1 K.B. 593 ] 545. 
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Inland Revenue [(1930) 2 K.B. 
246] 481. 
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Hardy & Co. Ltd. vs. Commis- 
sioners of Inland Revenue (not 
reported) 492, 1535, 1536, 1538. 
613-629 — Dailuaine Talisker Distilleries Ltd. 

vs. Commissioners of Inland 
Revenue (1930 S.C. 878; 1930 
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A.C. 3801 ‘870. 
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vs. Sir Aubrey Smith [ ( 1930) 1 

K. B. 713) 1536, 1539. 
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144 L.T. 50; 46 T.L.R. 580). 
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A.C. 212 ) 549, 592, 594, 1319. 
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vs. Scottish Central Electric 
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S.L.T. 169; 1931 S.C. (H.L.) 36; 
1931 S.L.T, 221] 860, 889, 1035. 


(1930-32) 16 T.C. 

l-27~CockerIine (W.H.) & Co. vs. 
Commiss’oners of Inland Revenue 
(46 T.L.R. 493; 144 L.T. 84; 47 
T.L.R. 13). 

28-33--Hamilton (James) vs. Commis- 
sioners of Inland Rev^e (not 
reported). 
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(1931 S.L.T. 405) 1564. 
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[(1932) 1 K.B. 149] 679, 1538. 
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S.L.T. 519). 
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Adamson (144 L.T. 140> 146 
172) 549, 571, 892, 993, 
I53a 
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S.C. (H.L.) 10]. 

Alexander Frew & Co. Ltd. vs. 
Commissioners of Inland Revenue 
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KB. 375J. 
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re CodedO ](19airL^^ 
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■ 7471 1326. 

728-739— Frod. Ironstone Mines, Ltd. vs, 
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748-754 Shipway vs, Skidmore (not 
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reported). 
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1231. 
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Commissioners of Inland Revenue 
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149-168r— Commissioners of Inland Revenue 
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Miller vs. Ellery & Co. Ltd. 
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A.C. 4071 842, 880. 1009. 

218-230— May vs. Falk (not reported) 1540 

231-271~Towle vs. Improved Industrial 
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Towle [(1931) 1 K.B. 263]. 

231r271 — Johnstone vs. Consolidated London 
Properties, Ltd. 1(1931) 1 K.B. 
263; (1932) A.C. 351). 

272-285~-rC6mmissioners of Inland Revenue 
’ 1/5. Longmans Green & Co. Ltd. 
(not reported). 

286-297— Hughes vs, British Burmah Petro- 
teum Co. Ltd. (not reported) 
992, 
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Mariners vs. Commissioners of 
Inland Revenue (not reported). 
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Commissioners of Inland Revenue 
[(1932 ) 2 K.B. 185) 889, 1006. 

318-324— -Chamney vs. Lewis (not reported). 

325-332 — Commissioners of Inland Revenue 
vs. Morrison (1932 S.C. 638; 
1932 S.L.T. 441) 511, 850. 

333-348 -Ormonde (Marchioness of) vs. 

Brown (not reported) 407, 409, 
1077. 

349-361 — Worsley Brewery Company, Limi- 
ted vs. Commissioners of Inland 
Revenue (not reported) 886, 892, 
1540. 

362-366 — Rex vs. Special Commivssioners for 
^ Income Tax (cx parte Horner) 
• 49 T.L.R. 3). 
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vs. Commissioners of Inland 
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1176. 
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Osier ( [1932] 1 K.B. 668; [1933] 
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Strick (not reported) 845, 861. 
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vs. Bennett (49 T.L.R. 226). 
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Will of) vs. Commissioners of 
Inland Revenue (not reported). 

442-449 — IJndus and Hortin vs. Commis- 
sioners of Inland Revenue (not 
reported). 

451-458— Commissioners of Inland Revenue 
vs. Clarkson-Webb ([1933] 1 
K.B. 507) 1077. 

459-469— Pratt vs. Strick (not reported) 
488, 491. 

470-476- -Henry v.s. Gallowv (148 L.T. 453; 
49 T.L.R. 191).’ 

477-489- Olley vs. Brown (not reported): 

481-487 — ^Windsor Playhouse, Limited vs. 
Heyhoc (not reported). 

488-496 —Heyhoe vs. The Slough Th^tfe 
Company, Limited (not re- 
ported). 

497-507— CK^ery vs. Ashford Dunn and 
Company, Limited (49 T.L.R. 

. 230) 1002. 

508-518— Bonar L^w Memori^: Trust vs. 

Commissioners of inland Reve- 
nue (49 T.L.R, 220) «79, 
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519-568— -Thomas Merthyr Colliery Com- 
pany, Limited vs. Davis ([1933] 
1 K.B. 349) 889, 892. 

569-573 — Kilman vs. Winckworth (not re- 
ported) 394, 397, 400. 

574-585 — Shingler vs. P. Williams & Sons 
(148 L.T. 474; 4^^ T.L.R. 221), 

• 586-593- -Rose Smith Si Co., Ltd. t/s. Com- 
missioners of Inland Revenue 
(not reported). 

595-602 -Chamberlain vs. Haig Thomas 
(not reported). 

603-606' Commissioners of Inland Reveniic 
vs. Firth (not reported). 

607-624- -Monro and G)blcv vs. Bailey (148 
L.T. 50; 148 L.T. 5(}5 ) 419, 1536. 

625-633 -Commissioners of Inland Revenue 
vs. Falkirk Iron Company, Ltd. 
(1933 S.L.T. 283) 886, 890, 893, 

1010. i 

634-678 — Glanely (Lord) vs. Wightman (47 
T.L.R. 462; 145 L.T. 446; 48 
T.L.R. 644; 49 f.L.R. 356 ) 419. 

679-686 — Commissioners of Inland Revenue 
vs. Scott Adamson (1933 S.G. 
23) 1189. i 

687-695 — Reade vs. Brearley (not reported i. 

696-705 — Weisberg, Philip (Executrices oO 
vs. Commissioners of Inland 
Revenue (not reported) 860, 83^. 

706-718— Johnstone vs. Chamberlain (not 
reported) 1295, ‘ 

Johnstone, Agnes (Trustees of the 
Trust Settlement of) vs. Chani- 
berlain (not reported), i 

719-727 — Levitt vs. Commissioners of Iri- 
land Revenue (1932) S.C. 629; 
1932 S.L.T, 445). I 

728-743 — Watson (a minor— Trustees of) 
vs. Wiggins ([1933] 1 K.B. 245;) 
1077, i 

744-762 — Commissioners of Inland Reveni^e 
vs. Wahl (49' T.L.R. 379) 153$. 


(1932—34) 18 T.C,:— I 

1-17 — European Investment Trust Com- 
, pany, Limited i'.s. Jackson (not 

reported) 907, 1539, 1540. I 

18-32— Riach Lord Advocate ( 1932 

S.C. 138; 1932 S.L.T. 20). i 

33-42— Commissioners of Inland Revenite 
vs. The Oban Distillery Co., Ltd. 
(in Liquidation) (1933 S.C. 44; 
1933 S.L.T. 78) 871. 

43-58r-F. A. Lindsay, A. E. Woodwarii 
and W. Hiscox vs. Commission- 
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33; 1933 S.L.T. 57 ) 464, 491, 492, 
591, 844i 857, 863, 1536. 

59-75 — Southern A. B.; Southern t's. 

A. Limited ( [1933] 1 K.B. 


(1932-34) 18 T.C;- 
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Brighton vs. Commissioners of 
Inland Revenue (not reported). 
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dation) vs. Commissioners of In- 
land Revenue (11933] 1 K.B. 
488) 1539. 

108-115— Mitchell vs. Commissioners of In- 
land Revenue (not reported). 

116-124 H. and G. Kinemas, Limited vs. 
Cook (not reported) 1535. 

125-139-~The Aldwarke Co., Ltd. vs. Com- 
missioners of Inland Revenue 
(not reported) 1539. 

140-147 — Townsend vs. Grundy (not re- 
ported). 

148-155— Hall vs. Marians (not reported) 
651. 

156-173 - -Sinclair vs. Cadbury Brothers, 
Ltd.; Cadbury Brothers, Ltd. vs. 
Sinclair (49 T.L.R. 208; 148 L.T. 
478; 102 LJ.K.B. 468; 103 L.J. 
K.B. 29; 149 L.T. 412). 

174-192 — Lewis vs. Commissioners of Inland 
Revenue (| 1933 1 2 K.B. 557). 

193-197 Berry vs. Commissioners of Inland 

Revenue (not reported) 1536. 

198-211— Davies vs. Braithwaite ((1931) 
2 K.B. 628) 851. 

212-221 -—Lambe vs. Commissioners of In- 
land Revenue ((1934] 1 K.Ii. 
178) 501, 554, 642. 

222-226— Magraw vs. Lewis (not reported). 

227-234 — Solomon vs. Commissioners of In- 
land Revenue (not reported). 

235-243 — Commissioners of Inland Revenue 
vs. Nettlefold; Nettlefold vs. 
Commissioners of Inland Reve- 
nue (not reported). 

244-253- -Stewart vs. The Normanby Estale 
Company, Limited (not report- 
ed). 

254-261 — H. Denny vs. Reed; A. Denny vs. 
Reed (not reported). 

262-27CL-Torrens vs. Commissioners of In- 
land Revenue (not reported) 
395 396 400 

271-279— Williams vs. Trustees of W. W. 

Gnmdy (deceased) ([(1934] 1 
K.B. 524) 1295. 

280-303— Golden Horse Shoe (New), Ltd. 

vs. Tliurgood (11934) 1 K.B. 
548) 968, 970, 992, 1536. 

305-319— Heastie vs. Veitch and Company; 

Commissioners of Inland Revenue 
vs. Vaitch and Cki-mpany ([1934] 
1 K.B. 533) 491, 8^, 897, 998, 
1539. 

320-327— Anderson vi. Commissioners of 
: Inland Revenue (not totted) . 

328-331— Rossi Blunden ( tl934J 1 :K.B. 

.■:357.), : . 

332-374r-r^Neuinann 1/5/ CbnunissiOners of 
Inland Revenue r(49 TX.R. 1} 
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(1932—34) 18 T.C.:— 

[1933] 1 K.B. 728; [1934] A.C. 
215) 482, 483, 485. 

375-386 — ^ExecutofvS of Sir Charles Owens, 
deceased vs. Inglis (not report- 
ed). 

387-401— Cole vs. Commissioners of Inland 
Revenue (not reported). 

402-410— Watson and Everitt vs. Blunden 
(not reported) 491. 

411-430 — Robinson vs. Corry; Corry vs. 

Robinson ([1933] 2 K.B. 521; 
[1934] 1 K.B. 240). 

431-444 — Ryall vs. Du Bois Company, Ltd. 
(150 L.T. 386). 

445-448 — Osborn vs. Swyer (not reported). 

449-456— Cull vs. Cowcher (not reported). 

457-463— Morse vs. Stedeford (not report- 
ed) 975. 

465-477— Commissioners of Inland Revenue 
vs. Wilson's Executors ( 1934 S.C. 
244; 1934 S.L.T. 188; 1934 S.N. 
9). 

478-487— Dain vs. Miller (not reported). 

488-498 — Bonner vs. Frood (not reported). 

499-508 — ^National Association of Local Gov- 
ernment Officers V5. Watkins 
(not reported). 

509-540— Assam Railways and Trading Com- 
pany, Ltd. vs. Commissioners of 
Inland Revenue ([1933 ] 2 K.B. 
576) 1409. 

541-556— Smith vs. York Race Committee 
([1934], 1 K,B. 517). 

551-554 — Craddock vs. Greenwood (not re- 
ported). 

555-569— Whelan vs. Dover Harbour Board 
(151 L.T. 288) 1031, 1534. 

570-575 — Oliver vs. Chutcr (not reported). 

576-585 — ^Brocklesby vs. Merricks (not re- 
ported) 507. 

586-594— Rex vs. Recorder of Belfast (ex 
parte Kelly) (not reported). 

595-615— -Elliot vs. Burn (J. H. and F, H.) 
([1934] 1 K.B. 109). 

617-631 — In re Aaidall, Ltd. [19^1 Ch. 323. 

632-640 — In re Beni-Felkai Mining Co., Ltd. 
([19341 Ch. 406), 

641-654— Daly vs. Commissioners of Inland 
Revenue (1934 S.C. 444; 1934 
S.L.T. 404) 503, 971, 983, 

655-690--Boyce vs. Whitwick Colliery Co., 
Ltd.; Coalville Urban District 
Council vs. Boyce (151 L.T, 
464). 

691-696— Ogden vs. Medway Cinemas, Ltd, 
(not reported). 


(1934—35) 19 T.C.;- 

l-12^DeaIIer vs. Bruce (not reported). 
13-22— -Renfrew Town Council vs. Com- 
missioners of . Inland Revenue 


[(1934) S.C. 
426J. 


468; (1934) S.L.T. 


(1934—35) 19 T.C.:— 

23-32— Eagles vs. Levy (not reported). 

33-51— Kneen vs. Martin [(1935) 1 K.B. 
499]. 

52-61— Ashanti Goldfields Corporation, 
Ltd. vs. Merrifield (not report- 
ed). 

62-71— Landes Brothers vs. Simpson (not 
reported). 

72-77— Elmes vs. Trembath (not report- 
ed). 

79-93— Stewart vs. Lyons (152 L.T. 291; 
79 S.J. 31). 

94-109— Ward vs. Anglo-American Oil Co., 
Ltd. (not reported). 

110-120— Smith vs. Eden (not reported). 

121-135—Humphries, George, & Co. (a 
firm) vs. Cook; HumphriCvS, 
George (trading as George 
Humphries & Co.) vs. Cook (not 
reported). 

136- M 8- -Attorney-General vs. Midland 
Bank; Executor & Trustee Co., 
Ltd. vs. Marsh’s Executor (not 
reported). 

149-154 -Browning vs. Duckworth [(1935) 
1 K.B. 605]. 

155-163 -Cowen, (B. D.), (trading as Ideal 
Trading Stamp Ck>mpany) and 
Cowen’s Ideal Trading Stamp 

C^. (Glasgow), Ltd. vs. Com- 
missioners of Inland Revenue 

(not reported). 

164-173— Rye & Eyre vs. Commissioners of 
Inland Revenue [(1934 ) 2 K.B. 
270; (1935) A.C. 274] 1322. 

174-194- Weight vs. Salmon (151 L.T. 410; 

153 L.T. 55; 51 T.L.R. 333) 

1000, 1540. 

195-218 — Corporation of Birmingham vs. 

Barnes [(1934) 1 K.B. 484; 
(1935) A.C. 292). 

219-229 —Dennis vs. Hick (not reported), 

231-254— Simpson vs. The Grange Trust, 
Ltd. [(1934) 2 K.B. 317; (1935) 
A.C. 422] 395. 

255-292— Perry vs. Astor; Adamson vs. 

Duncan's Executors [(1934) 1 
K.B. 260; (1935) A.C. 398] 
1077. 

293-302 — Calder vs. Allason (not reported) 
1536. 

303-313 — Ainley vs. Edens (not reported). 

314-327 — Malayalam Plantations, Ltd. vs. 

Clark (not reported) 1235, 1536. 

328-373- -Handley Page vs. Buttei^orth 
(150 L.T. 262; 153 L.T. 34). 

375-389— Champneys* Executors vs. Com- 
missioners of Inland Revenue 
(not reported). 

390-433— -Van den Berghs, Ltd, vs. Clark 
[(1935) A.C. 431) 569. 

434-443— Crawford vs. R, S. Hudson, 
Limited (not re|M>rted). 

444-454— Du Gros vs. R 3 r 8 dl ( not reported). 



TABLE OF TAX CASES 


xxxiii 


(1934-^) .19 T.C.:— 

455-466 — Earl of Carnarvon vs, Commis- 
sioenrs of Inland Revenue (not 
reported). 

467-473 — ^Marland vs. Commissioners of In- 
land Revenue (not reported). 

474-480 — Rigden’s Executors vs. Commis- 
sioners of Inland Revenue (not 
reported). 

•481-489 — Margett vs. The Lowestoft Water 
and Gas Co. (not reported) 
915. 

490-529— Duke of Westminster vs. Commis- 
sioners of Inland Revenue 1(1936) 
A.C. n 401, 1363. 

531-541 — ^Nicoll vs. Austin (not reported). 

542-560 — Rigden vs. Commissioners of In- 
land Revenue; Commissioners of 
Inland Revenue vs. Urwicfc^s 
Executors (not rejDorted). 

561-581 — Dewar vs. Commissioners of In- 
land Revenue [(1935) 2 K B. 
3511 396, 401, 642, 799, 871, 
1363. 

582-605 — ^Hall vs, Marians (No. 2) (not re- 
ported). 

607-617— Commissioners of Inland Revenue 
f;5 Melross [(1935) SC. 812; 
(1935) S.L.T. 498; (1935) S.N. 
711 438. 

G18-642 — Edwards vs. Roberts (not report- 
ed). 

643-659 — Carnarvon Estates Co. vs. Com- 
missioners of Inland Revenue 
(not reported). 

660-666— Macfarlane vs. Hubert (not re- 
ported). 

667-681 — Commissioners of Inland Revenue 
vs. Viscount Broome’s Executors 
(not reoorted). 

683-691 — Fellows-Gordon vs. Commissioners 
of Inland Revenue (not report- 
ed). 

692-714 — Kelly vs, Rogers (as Willmer's 
Trustee) [(1935) 2 K.B. 4461. 

715-727— Commissioners o^ Inland Revenue 
vs. Crawshay (153 L.T. 457; 79 
S.J. 641). 

728-737 — Commissioners of Church Tem- 
. poralities in Wales vs. Bryant 

(not renorted). 

738-754— -Commissioners of Inland Revenue 

vs. Lord Forster (not reported). 

■ ■ » 

(1935-36) 20 T.C:— 

1-13— Scottish Flying Club t;s. Commis- 
sioners of Inland Revenue 
1(1935) S.C. 817r (1935) S.L.T. 
5341. 

14-24— -Kemo (as Hawkin’s Executor) 
Evans (not renorted). 

25-47— Lowe vs. Peter Walker ( Warring- 
ton & Robert Gafh and Sons^ 


(1935-36) 20 T.C:— 

48-78— Montague Burton, Ltd. (in Liqui- 
dation) vs. commissioners of In- 
land Revenue (105 L.J.K.B. 236; 
152 L.T, 8; 151 L.T. 355; 78 
S.J. 600) 1534. 

79-101 — Commissioners of Inland Revenue 
vs. Ramsay (154 L.T. 141; 79 
S.J. 987). 

152-153 — Central London Railway Co. vs. 

Commissioners of Inland Reve- 
nue; London Electric Railway 
Co. vs. Commissioners of Inland 
Revenue; Metropolitan Railway 
CO. vs. Commissioners of Inland 
Revenue [(1937) A.C. 771 647, 
1302. 

155-186 — Timoson’s Executors t»5. Yerbury 
[(1936) 1 K.B. 645; (1936) 1 
A11.E.R. 1861 1322. 

187-190 — commissioners of Inland Revenue 
vs. Baillie 1(1936) S.L.T. 218; 
(1936) S.C. 4381. 

191-193 — COmmissOners of Inland Revenue 
vs. Tayport Town COuncil (not 
reported). 

194-213 — Williamson vs. Ough (1936) A.C. 
384). 

213-228 — commissioners of Inland Revenue 
vs. John Emery & Sons; John 
Emery & Sons vs. Commissioners 
of Inland Revenue (1937) A.C. 
91. 

229-240-Cartcr vs. Sharon [(1936) 1 AU. 
E.R. 7201 1323. 

241-248— Ancholms Drainage Commissioners 
vs. Weldhen [(1936) 1 A1I.E.R. 
7591. 

249-255— Peterborough Royal Foxhound 
Show Societv vs.' Commissioners 
of Inland Revenue 1(1936) 2 
K.B. 497; (1936) 1 All.E.R. 813J 
435. 680, 1539. 

256-270— Marshall’s Executors, Hood’s Exe- 
cutors & Rogers vs. Joly [(1936) 
1 A11.E.R. 851 J. 

271-278— Joly vs. Pinhoe Nurseries, Ltd. 
[(1936) 1 A11.E.R. 8411. 

279-284— Edwards Jones vs. Down (80 S.J. 
553). 

285-297— Dodworth vs. Dale [(1936) 2 
K.B. 503; (1936) 2 AI1.E.R. 
4401. 

298-302— Shortt vs. Yallop (not reported). 

303-320— Stevenson vs. Commissioners of 
Inland R^enue; Thompson vs. 
Ci)mmi8s5oners of Inland Reve- 
nue [(1935) S.C. 788; (1935) 
SL.T. 4921. 

321-372— Alfred Lenev & Co,. Ltd; vs. 

Whelan j Marstpn's Dolnhin Bre- 
werv. Ltd. (in TJquidat’bh) vs. 
Lonvhnan [(1934) 2 K.B. 511; 
(1938) A.C 393; (1936) 1 Att 
E,r; 4681 897; 
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(193S-36) 20 T.C.:— 

373-379— Greyhound Racing Association 

(Liverpool) Ltd, rs. Cooper 
1(1936) 2 A1I.E.R. 7421. 
381-397— R. vs. Special Ccimmissioners of 
Income Tax (ex parte Elmhirst) 
1(1936) 1 K.B. 4871 1266. 
398-410— Kliman vs. Stone; Hills vs. 

London Freehold & Leasehold 
Property Co., Ltd. ((1936) 1 
A11.E.R. 859]. 

411-421— Bertram vs. Wightman [(1936) 2 
K.B. 521]. 

422-432 — Commisaoners of Inland Revenue 
vs. Thompson (as Receiver for 
the First & Second Debenture 
Holders of John A. Wood Ltd.) 
1(1936) 2 AILE.R. 651; (1937) 

1 K.B. 2901 1234. 

433-445— Commissioners of Inland Revenue 
vs. Pearson; Commissioners of 
Inland Revenue vs. Pratt 
1(1936) 2 K.B. 533; (1936) 2 
AI1.E.R. 7311. 

446-454 — ^Bilsland vs. Commissioners of In- 
land Revenue ( (1936) 2 K.B, 
542; (1936) 2 AJIE.R. 616] 401, 
1390. 

455-527 — Commivsdtoners of Inland Revenue 
vs. Barnato [(1936) 2 AlI.E.R. 
11761. I 

529-537 — Commissioners of Inland Revenue 
versus Morgan-(JrenviIIe-Gavin 
1(1936) 1 A11.E,R. 895], 
538-546— Countess of Shrewsbury & Talbot 
vs. Commissioners of Inland 
Revenue [(1936) 2 K.B. 582; 
(1936) 2 A11.E.R. 101]. 

547-565— Aeolian Co., Ltd. vs. Commis- 
sionrs of Inland Revenue [ (1936) 

2 A11.E.R. 219). 

566-601— 'McKenna vs. Eaton-Turner 
1(1935) 1 K.B. 466; (1936) 1 
K.B. 1; (1937) A.C. 162; (1936) 

3 A1LE.R. 215] 409. 

603-611— Commissioners of Inland Revenue 
vs. Kidston & Anr. (Kidston’s 
Tutors) (not reported). 

612-642 — John Cronk & Sons Ltd. vs. 

Harrison (1937 ) 3 AlI.E.R, 747. 
643-672— Smart vs. Lincolnshire Sugar Co., 
Ltd (1937) 1 A11,E.R. 413. 
673-678— Woodhouse vs. Commissioners of 
Inland Revenue (80 S.J, 705). 
679-699^Wfayte vs. Clancy; Titcomb vs. 

Qancy; Lowry vs. Field; Lowry 
IPS. Wmiarns 1(1936) 2 AlI.E.R. 
735}. 

700-716— Esraile Commissioners of Iti- 

(not reported). 

7n-735^Ihifce of Roxburghe’s Executors 
m Commissioners of Inland 
S.L.T. 538; 

(J936) 


(1935-^) 20 T.C.:- 

736-751— Wilson Box (Foreign Rights) 
Ltd. (in Liquidation) v$. Brice 
1(1936) 2 AILE.R. 452; (1936) 
3 A11.E.R. 7281. 

(1936-38) 21 T.C.:— 

1-11— Trinidad Petroleum Development 
Co., Ltd. vs. Commissioners of 
Inland Revenue (1936) 2 AIL 
E.R. 449; (1936) 2 K.B. 185; 
(1936) 3 A11.E.R. 801; (1937) 
1 K.B. 408. 

12-34 — ^Lyons vs. Collin (H. M. Inspector 
of Taxes) (1936) 2 AlI.E.R. 
292; (1936) 3 AlI.E.R. 788; 
(1937) 1 K.B. 353. 

35-59— Reed vs. Cattermole (H. M. In- 
spector of Taxes) (1936) 2 All. 
E.R. 526; (1936 ) 2 K.B. 645; 
(1937) 1 A11.E.R. 541; (1937) 
1 K.B. 613. 

60-64— Down (H. M. Inspector of Taxes) 
vs. Compston (1937) 2 AILE.R. 
475. 

65-68— Denny vs. Davies (H. M. Inspec- 
tor of Taxes) (not reported). 

69-92— Commissioners of Inland Revenue 
vs. New Sharlston Collieries Co., 
Ltd. (1936) 1 A11.E.R. 802; 
(1937) 1 AILE.R. 86; (1937) 1 
K.B. 583. 

93-107— Bowen vs. Commissionoers of In- 
land Revenue (1936) 1 AlI.E.R. 
957; (1937) 1 AILE.R. 607. 

108-115— Rex vs. Deputy Recorder of Bel- 
fast (ex parte Linen Industry 
Research Association). 

116-128— Commissioner of Inland Revenue 
vs. Hope (1937) S.C. 585. 

129-136— commissioners of Inland Revenue 
vs. Ledgard; Commissioners of 
Inland Revenue vs. Pyman 
(1937 ) 2 A1LE.R. 492. 

137-144 — ^Trustees of Wernher's Charitable 
Trust vs. Commissioners of In- 
land Revenue (1937) 2 AILE.R. 
488. 

145-151— Duckworth vs. Lowe (H. M. In- 
snector of Taxes) (1937) 2 K.B, 
560; (1937) 2 AILE.R. 418. 

152-157- “'Dingley vs. MacNulty (H. M. 
Inspector of Taxes). 

158-177- - commissioners of Inland Revenue 
vs. Lawrence, Grahams & Go. 
(1937) 2 K.B. 179; (1937) 2 
A1LE.R. 1. 

178-185— Wilson (H, M. Inspector of 
Taxes) vs. Mannooch (1937) 3 
A1LE.R. 120. 

186-190— Brown vs. Adamson (H. M. In- 
pector of Taxes) (1937) 2 AH. 
ER 792 

Wl-^lSftr-Palrner (As Palmw^s Execabix) 
vs- GRtternpie. (H. M> & 
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(1936--38) 21 T,C.:- (1936-^8) 21 T.C:-- 

missioners of Inland Kevenue 

of Taxes) (1936) 1 AU.E.R. 116; (1937) 4 A11.E,R. 275. 

(1936) 2 K.B. 59; (1938) A.C. 422-444— Allied Newspapers Ltd. vs, 

341; (1938) 1 AILE.R. 786. Hindsley (H. M. Inspector of 

197-203— London & Northern Estates Co., Taxes) [(1937) 2 AllE.R. 663] 

Ltd. vs, Harris (H. M. Inspector 1010. 


of Taxes) (1937) 3 AU.E.R. 252. 

204-208— Beams (H. M. Inspector of 

. Taxes) vs, Weardale Steel, Coal 

& Coke Co., Ltd. 

209-220— Bennett, Oswald & Wordcett vs, 
Bennet (H. M. Inspector of 
Taxes). 

221-238— Long: (H. M. Inspector of Taxes) 
vs, Belfield Poultry Products, 
Ltd. (in Liquidation). 

Thomber Brothers, Ltd. vs. 
Macinnes (H. M. Inspector of 
Taxes) 

239-246 — Trustees of Mitcham Golf Course 
vs, Ereaut (H. M. Inspector of 
Taxes) (1937) 3 AU.E.R. 450. 

247-251 — Spilsbury (H. M. Inspector of 
Taxes) vs. Spofforth (1937 ) 4 
A11.E.R. 487. 

252-263 — Gray (H. M. Inspector of Taxes) 
vs. Lord Penrhyn (1937) 3 All. 
E.R. 468. 

264-3(X) — ^Moss’ Empires, Ltd. vs. Commis- 
sioners of Inland Revenue 
((1937) A.C. 785; (1937) 3 All. 
E.R. 381] 509, 556. 

301-317 — Commissioners of Inland Revenue 
vs. (Dohen. 

318-336— Collyer (H. M. Inspector of 
Taxes) vs. Hoare & Co., Ltd. 
(1937) 3 AllE.R. 491; (1938) 1 
K.B. 235. 

337-353 — Baker (as Liquidator of first 
National Pathe, Ltd.) vs. Cook 
H. M. Inspector of Taxes) 
(1937) 3 A11.E.R. 509. 

354-364— Barlow vs. Commissioners of In- 
land Revenue. 

365-373— Dixon vs. Commissioners of In- 
land Revenue. 

374-380~Commissioners of Inland Revenue 
vs. Gull (as Trustee under the 
. Will of Macgarvey, deceased) 
(1937) 4 All E.R. 290. 

381-390— Elmhirst vs. Commissioners of 
Inland Revenue (1937) 2 AllE.R. 
349 (1937) 2 K.B. 551. 

391-399— John White’s Trust, Ltd. (in 
Liquidation) vs. Commissioners 
of Inland Revenue. 

400-410— Collins (H. M. Inspector of Taxes) 
vs. Joseoh Adamson & CO.; 
Joseph Adamson & Co* vs. Collins 
(H. M. Inspector of Taxes) 
((1987) 4 A11E.R* 236; (1938) 
1 K B. 4771 974. 

41M21*-<Au^iiis of Ham, Ltd. (in 
Voluntary Jiquidation) vs. Qwn- 


445-448 — Commissioners of Inland Revenue 
vs. City of Glasgow Ornitho- 
logical Association. 

449-471 — Corbett vs. Commissioners of 
Inland Revenue (1937) 3 AllE.R. 
808; (1937) 4 AllE.R. 700; 

(1938) 1 K.B. 567. 

472-524— Hughes (H. M. Inspector of 
Taxes) vs. Bank of New Zealand; 
Bank of New Zealand vs. Hughes 
(H. M. Inspector of Taxes) 
(1936) 2 AllE.R. 125; (1937) 

1 K.B. 419; (1936) 3 A11.E.R. 

975; (1938) 1 AllE.R. 778; 

(1938) A.C. 366. 

525-527— Guest vs. Goddard (H. M. Inspec- 
tor of Taxes). 

528-551— British Sugar Manufacturers Ltd. 

vs. Harris (H. M. Inspector of 
Taxes) [(1937) 3 AllE.R. 702; 
(1938) 1 AllE.R. 149; (1938) 

2 K.B. 220] 549, 570, 958, 995, 
1028. ^ 

552-587— Rhokana Corporation Ltd. vs. 

Commissioners of Inland Revenue 
1(1936) 2 A11E.R. 678; (1937) 

1 K.B. 788; (1937) 2 AllE.R. 
79; (1938) 2 AllE.R. 51; (1938) 
A.C. 380] 1323. 

588-596— Kastamonia (Opper Syndicate, 
Ltd. (in Liquidation) vs. Com- 
missioners of Inland Revenue; 
Birmingham Criterions, Ltd. (in 
Liquidation) vs. Commissioners 
of Inland Revenue. 

597-607 — ^David Lowe & Sons Ltd. vs. Com- 
missioners of Inland Revenue. 
608-625 — Kelsall Parsons & Co. vs. 

commissioners of Inland Revenue 
[(1938) S.C. 238] 569. 
626-672^Paton (as Fenton’s Trustee) vs. 

commissioners of Inland Revenue 
[(1936) 1 AIIE.R. 116; (1936) 

2 K.B. 59; (1938) 1 AllE.R. 
786; (1938) A.C. 341] 646, 872. 
1030. 

673-676— Scottish American Investment Co. 

Ltd. vs. commissioners of Inland 
Revenue. 

677-704— Paget vs. COmuisiwners of Inland 
Revenue; CoimmSaiioners of In- 
land Revenue Paget (1937) 
2 K.B. 711; (1937) 3 A11E.R. 
890; (1938) 2 K;B. 25; (1988) 
1 AU.E,R. 392* 

704^723-Gross (H, M* tamemr of 

Taxes) 1^5. l^don ana 

AflE.R: 
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(1936-38) 21 T.C:— 

840; (1937) 2 KB. 718; (1938) 
1 K.B. 792; (1938) 1 A11E.R. 
428] €45, 871, 872, 1030. 
724-729— Withers (H. M. Inspector of 
Taxes) vs. Wynyard. 

730-739— Bassett Enterprise, Ltd. vs. Petty 
(H. M. Inspector of Taxes) 
1002. 

740-744 — House Property & Investment Co. 

Ltd. vs. Kneen (H. M. Inspector 
of Taxes) (1938) 2 All.E.R. 514; 
(1938) 2 K.B. 274. 


(1937-38) 22 T.C.:— 

1-14 — Benn vs. Commissioners of Inland 
Revenue (1937) 3 All.E.R. 852. 

15-28 — Allen and Another (as Murray's 
Executors) vs. Trethcarne (H. 
M. Insnector of Taxes) (1937) 
2 K.B. 568; (1938) 2 K.B. 464. 

29-50— Commissioners of Inland Revenue 
vs, British Salmson Aero Engines. 
Ltd.; Britisli Salmson Aero 
Engines Ltd. vs. Commissioners 
of Inland Revenue (1937) 3 
AII.E.R. 464; (1938) 2 K.B. 
482. 

51-72— Morley (H. M. Inspector of 
Taxes) vs. Messrs, Tattersall 
(158 L.T. 199; 159 L.T. 197) 
695, 870, 1033. 

73-96 — Bennet (H, M. Inspector of 
Taxes) vs. Marshall (1937) 3 
AI1.E.R. 208; (1938) 1 K.B. 
591, 

97-105— Henderson (H, M. Inspector of 
Taxes) vs. Meade-King Robbin- 
son & Co. Ltd. 975. 

106-135 — Radio Pictures Ltd. vs. Commis- 
sioners of Inland Revenue. 


(1937—38) 22 T.C.:— 

136-148 — Duo Trust, Lid. vs. Commissioners 
of Inland Revenue. 
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ADDENDA. 

The following amendments of the Income-tax Rules should be 


noticed : — 

Notification No, 

Date, 

Rules amended. 

27 

15-4-1939' 

Rules 42A & 43A. 

36 

29-4-1939 

Rule 33. 

40 

13-5-1939 

Rules 10, 11, 11 A, 12 & 12A. 

41 

13-5-1939 

Rule 4. 

57 

15-7-1939 

Rule 7 of the Provident Funds Relief 

62 

29-7-1939 

Rules. 

Rule 19, Appended Form of Return. 

65 

12-8-1939 

Rule 45 (3). 

66 

12-8-1939 

Rule 45 (4). 

7« 

7-10-1939 

Rules 2, 6, 19. 

85 


Rules 42 &: 43. 

88 

30-12-1939 

Rule 2. 

89 

.... 

Rule 19, Appended Form of Return. 


15th April 1939. 


No. 27. — In exercise of the powers conferred by sub-section (1) of 
Section 59 of the Indian Income-tax Act, 1922 (XT of 1922), the Central 
Board of Revenue directs that the following further amendments shall be 
made in the Indian Income-tax Rules, 1922, the same having been pre- 
viously publi.shed as required by sub-section (4) of the said section, 
namely: — 

in Rule 42A and in the form set forth in Rule 4.5A of the said Rules 
for the letters and figures “Rs. 1,000” the letters and figures “Rs. 400” shall 
be sukstituted. 


.29th April 1939. . 

No. 36. — ^In Rule 33 after the words "British India” where they 'occur 
for the second time, the word.s "or through or from any property in British 
Itfdia, or through or from any asset or source of income in Ilritish India, 
of .thrO%h rom m^^^ lent at interest and brought into British 
India ip, casl),pr in kind”, shall be inserted. 

13th May 1939. 

” }^Q. 40,-^Iu exercise of the conferred by 'sub-'lipdp (1) of 

^^tipn 59 pl^the Indian Incotpe-taix Act, 1922 CXI of 
^Qard:Of S|venpe directs that, the following further amfridnients’' shall be 
ijpade in tire Ii^ian Ineome-tax Rules, 1922, the same batnne be^ trfe* 
yiotisly published: as required by suh-seetton: (4) of said Ts^ctibk^ 
i«kmelyi^-;.:v " 
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‘*10. All sums deducted in accordance with the provisions of section 18 
of the Act shall be paid — 

(a) in the case of deduction by or on behalf of Government on the 

same day ; and 

(b) in all other cases within one week from the date of such deduction 

or the date of receipt of the chalan by the person makings the 
deduction, as the case may' be: 

Provided that in cases falling under (b) the Income-tax Officer may; 
in special cases, and with the approval of the Inspecting Assistant Commis- 
sioner, permit an employer to pay the in03me-tax ancl super-lax deducted 
Irom any income chargeable under the head “Salaries” quarterly on June 
iSth, September 15th, December 15th and March 15th. 

lOA. The prescribed rate of exchange for the calculation of the value 
in rupees of any income chargeable under the head ‘Salaries’ which is 
payable to the assessee out of India in sterling by or on behalf of Govern- 
ment shall be Is. 6d, per rupee. 

11. (1) In the case of income chargeable under the bead ‘Salaries’ 

where deduction is not made by or on behalf of Government, the person 
making the deduction shall forthwith send to the Tntome-tax Officer within 
whose jurisdiction the deduction is made (or where there is more than one 
Income-tax Officer having jurisdiction in the same area to the Incom|p:tax 
Officer specified by the Commissioner of Income-tax) a statement giving the ' 
following particulars: — 

1. Name of employee. 

2. Amount of salary (or wages) paid during the month. 

3. Leave salary or allowance, if any, paid in the United Kingdom 
or in a Colony. 

4. Date of payment. 

5. Period for which the salary (or wages) was paid. 

6. House-rent allowance paid. 

7., Value of rent free quarters. 

8. Bonus, Gratuity, fees, commissions, perquisites, or other allowances, 
profits in lieu of or in addition too salary, payments at or in connection 
with the termination of the employment, advances of salary and all other 
sums paid which are chargeable to income-tax (full details showing amount, 
date of payment and period for which due are to be given for each item 
separately).* 

9. Sala^y^ bonus and all other sums, which were due to be paid 

during the month but were not actually paid (fi^l details showing .the 
amount, due date, period for which the amount was piiyatMe to be given 
for each separat^) . ;.p % 

10. Esttm£^t^J<>tal yearly income under the head “Salaries”. 

I!. t€te of 

of super-taX.^^ 

13. ■ ^ariy amounts paid or deducted in respect of ^provident at 
spf^tanttuato^^ funds and life insurance premiums (\V!^ details). 

Jj4-: ■ which tax has been deducted durirt^the 

deducted during the amount, 
of super-tax deducted during the rnpnt|i^ 

all apprqy^iSuj^n^^ 

an ^iplgyee during his 
with the? t^rftinatj 
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send to the Income-tax Officer in,snb-rule (1) a statement giving the 
following particulars: — t 

.1. Name and address of the employee. • 

2. The period for which the employee has contributed lo the Super- 
annuation Fund. 

3. The amount of contributions repaid — 

. (o) Principal; 

*,,.(&) Interest. * 

4. The average rate of deduction of income-tax during the preceding 
three years. 

5. Amount of income-tax deducted on repayment. 

(3) The statements referred to in sub-rules (1) and (2) shall be drawn 
up in separate sections one for each place where the employees are stationed 
and an additional extract of those sections relating to employees who arc 
residing outside the jurisdiction of the Income-tax Officer referred to above 
shall also be sent with the statement. 

(4) The person responsible for making the deduction, or the trustees, 
as the case may be, shall pay the amount of tax so deducted to the credit 
of the Central Government by remitting it within the time prescribed in 
Rule 10 into the Government Treasury or office of the Reserve Bank of 
India or of the Imperial Bank of India accompanied by an Income-tax 
chalah, blank copies of which shall be supplied 'by the Income-tax Officer 
for the purpose ; provided that on receipt of the above-mentioned statement 
the Income-tax Officer may, if so expressly requested and if satisfied that 
there is sufficient ground for the request, himself have the necessary chalan 
prepared and forwarded to the person concerned, who shall thereupon pay 
the amount to the credit of the Central Government in the manner above 
described. 

12. In the case of any income chargeable under the head ‘Interest 
on Securities’ the person responsible for paying his interest shall at the 
lime of deduction send to the Income-tax Officer concerned a statement 
showing the following particulars: — 

(i) Name and address of the recipient. 

(ii) Description of securities. 

(Hi) Numbers of securities. , 

(iv) Dates of securities. 

(v) Amounts of Si^curities. 

* (vi) Period' for Vfmch interest is drawn; 

(vu); Amdupt of interest, and 

. (vtU) Amotiht of tax. - 

The person making deductimis in accordance' 

‘ (3E) of IS shaH at the iime olpeductiMi 

: ^ to the inciffie-tax Officer concerned a statement ’shotvio^i^f^bllowing 
-pafticularst'^^' ^ 

Name and address of the non-resident ,onx^oSe b^iiTO; tMo -t^ 

-.The. hi; ^yttient and. In' the 

the V-;. ■; 
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[(i) in the case of^interek the rate per cent, per ahhupii the period 
for which the interest has been paid and the amount on which 
the interest has been computed.] 

[(ii) in the case of dividend the gross amount before deducting, 
income-tax along with the basis of the computation of the 
gross amount ] 

5. The amount Of income-tax deducted. ' 

6. The amount of super-lax deducted. 

12B. On receipt of the statements prescribed in Rules 12 and 12A, 
the Income-tax Officer shall without delay prepare the necessary chalan 
and send it to the person responsible for making the deduction who shall 
pay the amount to the credit of the Central Government by remitting it 
into the Government Treasury, or office of the Reserve Bank of India 
or of the Imperial Bank of India as the case may be within the time limit 
specified in Rule 10; provided that where deduction is made by or on 
behalf of Government the amount shall be credited within the time and 
in the manner aforesaid without production of a chalan'*. 

2. In Rule 13, for the words “the Government of India or of a local 
Government** the words ‘'the Central Government or of a Provincial 
Government*' shall be substituted. 

3. In the forms prescribed by Rules 13A and 13C for the words 
‘•the Government of India** the words “the Central Government** shall be 
substituted. 


13th May 1939. 

No. 41. — In exercise of the powers conferred by Chapter IX-A, and 
Iw Section 59 of the Indian Income Tax Act, 1922 (XI cf 1922), the 
Central Board of Revenue directs that the following further amendments 
shall be made in the Indian Income-tax (Provident Funds Relief) (Central 
Board of Revenue) Rules, the same having been previously published as 
required by sub-section (1) of Section 58l^, read with sub-section (4) of 
Section 59 of the said Act, namely: — 


In the said Rules: — 

1. For Rule 4, the following rule shall be substituted, namely: — 

“4. An appeal under sub-section (4) of Section 58B, shall be in the 
following form and shall be verified in the manner indicated therein:- — 

■ 

Porm of appeal against refusal to recognise or withdrawal 
^ of recognition from a Provident Piind; 


To 




-.iJ: ■: 


le^vCentral Board of Revenue. 

M:- 


;The petl^oir of 



at 


employer (s) carry^ on busiriesSj’ 


applied to (obtained sanction from) the Commis- 
Section 58B of the Iti<i(aft^Jnc©mertax Act, 
' TSp^lpr of the* provident ftind 

Ibj! |h| h^efit pf his (their) employees. The 
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lijas refused recognition (withdrawn recognition) for the reasons stated in 
his order dated of which a copy is attached. 

For the reasons set out below your petitioner (s) submit (s) that the 
fund should be (continue to be) recognised, and pray (s) that the Central 
Board of Revenue may be pleased to accord recognition [continue the 
recognition. 

Grounds of Appeal. 

Well the petitioner (s) named in the above petition do 

declare that w'hat is stated therein is true to the best of ourjmy information 
and belief. 

Signature 

Address of the appellant 

Date 

N.B . — Unnecessary words or letters should be scored out. 

2. For Rule 6, the following rule shall be substituted, namely: — 

“6. An account shall be maintained for each subscriber to the fund 
and it shall include the particulars shown in the following form:— 

(For Form see "Gazette of India”, 1939, Pt. I, p. 8.39). 


AMENDMENT OF PROVIDENT FUND RELIEF (CENTRAL 
BOARD OF REVENUE) RULES. 

ISth July, 1939. 

No. 57. In exercise of the powers conferred by Chapter IX-A of 
the Indian Income-tax Act, 1922 (XI of 1922), the Central Board of 
Revenue directs that the following further amendments shall be made in 
the Indian Income-tax (Provident Funds Relief) (Central Board of 
Revenue) Rules, the same having been previously published as required 
by sub-section (1) of Section SSL read with sub-section (4) of Section 59 
of the said Act, namely: — 

In Rule 7 of the said Rules — ; 

(o) after the words “provident fund” the following be inserted, 
namely 

“whose income under the head “Salaries” is Rs. 1,500 or 
over per annum.” 

(&) at the wd the following sentence shall be added, namely: — 

“Similar abstract shall also be furnished in respect of other 
employees participating in a recognised provident fund who 
vtef e allowed withdrawals under Rule 4 of the Indian Income- 
(Piovident Funds Relief) Rules or who come within the 
purview of Rule 11 of these Rules.” 

29th July, 1939. 

, No. 62.— In exerci^ of the powers conferred by sub-section (1) of 
Section 59' of the Indian Income-tax Act, (XI of 1922) ^ the Central 
Board Of Revenue directs that the following further amendments shall be 
made in the Indian Income-tax Rules; '19:«, the same having be^ pre- 
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vtoiisly published as required by sub-section (4) of the said section, 
namely: — 

In the “Form of return of total hicome and total world income for 
individuals, Hindu undivided families, companies local authorities, firms 
and other associations of persons under sub-sections (1) or (2) of Section 
22 of the Indian Income-tax Act, 1922” appended to Rule 19 of the said 
Rules — 

(o) In item 1 of Part I of Section A, the words "or to an approved 
Super-annuatioh Fund” shall be omitted; 

(b) In item 3 of Part II for the words “interest on such contribu- 

tions and accumulations thereof which is exempt from 
Income-tax” the following shall be substituted, namely : — 

“(d) interest on^ contributions to a recognised provident 
fund and accumulations thereof which is exempt from Income- 
tax.” 

No. 65. — In Rule 45 of the said Rules for item 3 the following item 
{shall be substituted, namely ; — 

“3. The First Examination conducted by the Central Government 
under the Auditor’s Certificates Rules, 1932.” 

No. 55. — To Rule 45 of the said Rules, the following item shall be 
added, namely: — 

"4. Examination cmiducted by the Association of Certified and 
Corporate accountants, London.” 

7th October, 1939. 

78. In the said rules — 

I. In Rule 2, after the words “shall be signed by all the partners” 
the word “personally” shall be inserted. 

II. In the Note to Form I annexed to Rule 3, in Rule 6 and in the 
note to the Form annexed to Rule 6 after the word “Signed” the word 
‘'personall)r” shall be inserted. 

III. Rule 19 shall be re-numbered as sub-rule (1) of that rule, and 

after the sub-rule as so numbered the following sub-rule shall be inserted 
namely : — ’ 

“ (2) The declaration appended to the form prescribed by sub-rule fl V 
shall be signed— ^ ' 

(o) in the case of an individual by the individual himself; 

(6) in the case of a Hindu undivided family by the Manager or 
Karta; 

(c) in Ae case of a company or local authority by the principal 

officer; 

(d) in the case of a firm by a partner; and 

(c) in the case of any other association by a member of the 
association.” 

No. 85. — ^In the said Rules — 

following rule shall be substituted, namely: 

42. A return shall be furnished by the principal officer of a 
company under Section 19A in respect of a dividend or aggregate 
dividends if the amount thereof exceeds one rupee in the case of 
a shareholder^ which is a company and in respect of a dividend or 
aggregate dividends if the amount thereof exceeds Rs. 5,000 in the 
?ase of any other shareholder.” 
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II. For the certificate appended to the Form of return under Section 
19A set forth in Rule 43, the following shall be substituted namely : — 

“I, the principal officer of the Company, hereby 

certify that the above statement contains a complete list of 

(1) the resident I non-resident shareholders which are companies and 

to whom a dividend was distributed in the period from the 1st April 19 to 
the 3lst March 19 , and 

(2) other ^ resident | non-resident shareholders of 

the Company to whom a dividend or aggregate dividends exceeding 
Rs. 5,000 was or were distributed in the period from the 1st April 19 to 
the 31st March 19 


88. For Paragraph 2 of the Form set out in Rule 6 of the said Rules, 
the following paragraph shall be substituted, namely: — 

«2 The instrument of pa rtner^ ip bv 

* certified copy of the instrument of partnership ^ 

the Income-tax Officer for in the Province of 

on the of 19 , and we hereby 

certify that the constitution of the firm and the individual shares of the 

lartners as apacified in Ac so 

registered on 


certified copy of the instrument of partnership 
remain unaltered.” 


89. For the Note below the declaration appended to the Form of return 
set out in the sub-rule (1) of Rule 19 of the said Rules the following 
Note shall be substituted, namely: — 

^'Not^. — T he alternatives which are not required in the declaration 
should be scored out. The declaration shall be signed — 

(a) in the case of an individual by the individual himself; 

(&) in the case of a Hindu undivided family by the Manager or 
Karta ; 

(r) in the case of a company or local authority by the principal 
officer ; 

(rf) in the case of a firm by a partner; and 

{e) in the case of any other association by a member of the 
association. 


The signatory should satisfy himself that the return is correct and 
complete in every respect before signing the verification.” 

(The amendment is consequential upon the insertion in the said Rules 
of sub-rule (2) of Rule 19 by the Board's Notification No. 78-Tncome-tax, 
dated the 7th October 1939, and shall therefore be deemed to have come 
into force, with effect from that date.) 




THE 


INDIAN INCOME-TAX ACT 1922 

*(ActXlofl922) 

An Act to consolidate and amend the Law relating to 
Income-tax and Super-tax. 


(As amended by Act Vll of 1939) 


Old Section, i.e., of Act XI of 1922 as 
modified upto the end^ of 1938. 

WhEriJas it is expedient to 
consolidate and amend the law 
relating to Income-tax and 
Super-tax; it is hereby enacted 
as follows: — 


Short title, 
extent and 
commence- 
ment. 


1. (i) This Act 
may be called the 
Indian Income-tax 
Act, 1922. 


(2) It extends to the whole 
of British India, including 
British Baluchistan and the 
Sonthal Parganas, and applies 
also within the Indian States 
and the tribal areas, to British 
subjects who are in the .service 
of the Crown or of a local 
authority established in the 
exercise of the powers of the 
Crown Representative or the 
Central Government in that be- 
half, and to all other servants 
of the Crown in the said States 
and areas. 

(.J) It shall come into foroft 
on th^ first day of April, 1^2, 


New Section, i.e., After Amendment bv 
Act VII of 1939. 


1 . No change. 
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THE INDIAN INCOli^E-TAX ACT ^ 
Old Section, New Section, 

2. In this Act, 2. No change. 
Definitions, unless there is any- 
thing repugnant * in 
the subject or context, — 

(I) “agricultural income” 
means — 

(o) any rent or revenue 
derived from- land 
which is used for agri- 
cultural purposes, and 
is either assessed to 
land-revenue in British 
India or subject to a 
local rate assessed and 
collected by officers of 
the Crown as such; 

(&) any income derived 
from such land by — 

(f) agriculture, or 

(it) the performance by 
a cultivator or recei- 
ver of rent-in-kind 
of any process ordi- 
narily employed by a 
cultivator or receiver 
of rent-in-kind to 
render the produce 
raised or received 
by him fit to be taken 
” to market, or 

(m) the sale by a cultiva- 
tor or receiver of 
rent-in-kind of the 
produce raised or 
received by him, in 
respect of which no 
process has been 
performed other 
than a process of the 
nature described in 
sub-clause («) j 
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Old Section. 

* 

(c) any income derived 
from any building 
owned and occupied by 
the receiver of the 
rent or revenue of any 
such land, or occupied 
by the cultivator, or 
the receiver of rent-in- 
kind, of any land with 
respect to which, or the 
produce of which, any 
operation mentioned in 
sub-clauses (u) and 
{Hi) of clause {b) is 
carried on: 

Provided that the building is 
on or in the immediate 
vicinity of the land, 
and is a building which 
the receiver of the rent 
or revenue or the cul- 
tivator or the receiver 
of the rent-in-kind by 
reason of his connec- 
tion with the land, 
requires as a dwelling- 
house, or as a store- 
house, or other out- 
building ; 

{2) “assessee” means a per- 
son by whom Income-tax is 
payable ; 

(5) “Assistant Commissioner” 
means a person appointed to 
be an Assistant Commissioner 
of Income-tax undef section 5 ; 

{4) “business” includes any 
trade, commerce, or manufac- 
ture or any adventure or con- 
cern in the na:ture of trade, 
commerce dr manufacture; 


New Section. 


(2) No change. 


{3) "Appellate Assistant 
Commissioner” means a person 
appointed to be an Appellate 
Assistant Commissioner of In- 
come-tax under section 5 ; 

('Z) to (d). No change. 
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Old Section. 

(4 A) “the Central Board of 
Revenue” means the Central 
Board of Revenue constituted 
under the Central Board of 
Revenue Act, 1924; 

(5) “Commissioner” means a 
person appointed to be a Com- 
missioner of Income-tax under 
section 5; 

(d) “company” means a com- 
pany as defined in the Indian 
Companies Act, 1913, or formed 
in pursuance of an Act of Par- 
liament or of Royal Charter or 
Letters Patent, or of an Act of 
the Legislature of a British 
possession, and includes any 
foreign association carrying on 
business in British India whe- 
ther incorporated or not, and 
whether its principal place of 
business is situate in British 
India or not, which the Central 
Board of Revenue may, by gene- 
ral or special order, declare to 
be a company for the purposes 
of this Act; 


New Section. 


(dA) ‘dividend’ includes — 
(o) any distribution by a 
company of accumula- 
ted profits, whether 
capitalised or not, if 
such distribution en- 
tails the release by the 
company to its share- 
holders of all or any 
part of the assets of 
the company; 

(b) any distribution by a 
company of debentures 
or debenture-stock, to 
the extent to which the 
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company possesses ac- 
cumulated profits, whe- 
ther capitalised or not; 

(f) any distrilmtion made 
to the shareholders of 
a company out of accu- 
mulated profits of the 
company on the liqui- 
dation of the company : 

Provided that only the accu- 
mulated profits so dis- 
tributed which arose 
durinj^ the six previous 
years of the company 
preceding- the date of 
liquidation shall be so 
included; and 

(d) any distribution by a 
company on the reduc- 
tion of its capital to the 
extent to which the 
company possesses ac- 
cumulated profits 
which arose after the 
end of the previous 
year ending next be- 
fore the 1st day of 
April, 1933, whether 
such accumulated pro- 
fits have been capita- 
lised or not; 

Provided that ‘dividend’ does 
not include a distribu- 
tion in respect of any 
share issued for full 
cash consideration 
which is not entitled in 
the event of liquidation 
to participate in the 
surplus assets, when 
such distribution is 
made in accordance 
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Old Section. 


(6A) “firm,” “partner” ami 
“partnership” have the same 
meanings respectively as in the 
Indian Contract Act, 1872; 


(7) “Income-tax Officer” 
means a person appointed to l^e 
an Income-tax Officer under 
section 5; 


New Section. 

with sub-clause (c) or 

(rf). 

Ux planation . — ^'I'h e or ds 

‘accumulated profits, 
wherever they occur, iris 
this clause shall not 
include ‘capital profit” 

{6B) “firm,” “partner” and 
“partnership” have the same 
meanings respectively as in the 

1 lid km Partnership Act, 1932: 
provided that the expression 
‘partner’ includes any person 
zvho being a minor has been 
admitted to the benefits of part- 
nership; 

{6C) “income” includes any- 
thing included in “dividend” as 
defined in clause (6 A) and any- 
thing which under Explanation 

2 to subsection {!) of section 
7 is a profit received in lieu of 
salary for the purposes of that 
sub-section and any sum deemed 
to be profits under the second 
proviso to clause (jvii) of sub- 
section (2) of section 10 and the 
profits of any business of insu- 
rance carried on by a mutual 
insurance company computed in 
accordance with Rule 9 in the 
Schedule ; 

{6D) “Inspecting Assistant 
Commissioner” means a person 
appointed to be an Inspecting 
Assistant Commissioner of 
Income-tax under section 5; 

(7) and {8). No change. 
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(8) “Magistrate” means a 
Presidency Magistrate or a 
Magistrate of the first class, or 
a Magistrate of the second class 
ij^pecially empowered by the Cen- 
tral Government to try offences 
against this Act; 

(P) “person” includes a 
Hindu undivided farnily; 

(10) “prescribed” means pres- 
cribed by rules made under this 
Act; 

(11) “previous year” 
means — 

(a) the twelve months end- 
ing on the 31st day of 
March next preceding 
the year for which the 
assessment is to be 
made, or, if the ac- 
counts of the assessee 
have l)een made up to 
a date within the said 
twelve months in res- 
pect of a year ending 
on any date other than 
the said 31st day of 
March, then at the op- 
tion of the assessee the 
year ending on the day 
to’ which his accounts 
have so been made up : 

Provided that, ^if this option 
has once been exer- 
cised by the assessee, 
it shall not again be 
exercised so as to vary 
the meaning of the 
expression “ previous 
year’^lS then applicable 


New Section. 


(9) “person” includes a 
Hindu undivided family and a 
local authority; 

(10) No change. 


(11) “previous year” means 
in respect of any separate source 
of income, profits and gains — 

(a) No change. 


Provided that where an as- 
sessee has once been 
assessed in respect of 
a particular source of 
income, profits and 
gains, he shall not in 
year” as then applicable 
expression “previous 
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to such assessee except 
w^h the consent of the 
IiKome-tax Officer and 
upon such conditions as 
he may think fit; or 


(b) in the case of any per- 
son, business or com- 
pany, or class of person, 
business or company, 
such period as may be 
determined by the Cen- 
tral Board of Revenue 
or by such authority as 
the Board may autho- 
rise in this behalf; 


New Section. 

as to vary the meaning 
of the expression “pre- 
vious year” as then 
applicable to him ex- 
cept with the consent ofj 
the Income-tax Officer 
and ui>on such condi- 
tions as the Income-tax 
Officer may think fit; 
or 

(&) No change. 
or 

(c) where a business, pro- 
fession or vocation has 
been newly set up in the 
financial year pre- 
ceding the year for 
which the assessment 
is to be made, the per- 
iod from the date of 
the setting up of the 
business, profession or 
vocation to the 31st day 
of March next follow- 
ing or to the last day 
of the period deter- 
mined under sub-clause 
(&), or, if the accounts 
of the assessee are 
made up to some other 
date than the 31st day 
of March, and the case 
is not one for which a 
period has ben deter- 
mined by the Central 
Board of Revenue 
under sub-clause (&), 
then, at the option of 
the assessee, the period 
from the date of the 
settuig up 0# ' the' busi- 
ne^lJ ■ ,|^ofe5sion or 
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{12) “principal officer,” used 
with reference to a local autho- 
rity or a company or any other 
public body or any association, 
means — 

(a) the secretary, treasurer, 
ihanager or agent of 
the authority, company, 
body or association, or 
{b) any person connected 
with the authority, 
company, body or asso- 
ciation upon whom the 
Income-tax Officer has 
served a notice of his 
intention of treating 
him as the principal 
officer thereof ; » 

(/<?-) “public servant” has the 
same'lneaming as in the Indian 
l^enal 


New Section. 

vocation to such other 
date : ^ 

Provided that when such 
other date does not fall 
between the setting up 
of the business, profes- 
sion or vocation and 
the next following 31vSt 
day of March, it shall 
be deemed that there is 
no i)revious year ; and 

when the assessee is a part- 
ner in a firm, ‘previous 
year’ in respect of his 
.share of the income, 
profits and gains of 
the firm means the pre- 
vious year as deter- 
mined for the assess- 
ment of the income, 
profits and gains of 
the firm; 

{12) No change. 


{13) and {14). No change. 



to 
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Old Section. 

(14) “registered iirm” means 
a firm registered under the pro- 
visions of section 26A ; 

(15) “total income” means 
total amount of income, profits 
and gains from all sources to 
zt'hich this Act applies computed 
in the manner laid tlown in 
section 16; and 


(16) “unregistered firm” 
means a linn which is not a 
registered firm. 


ClfAPTlvR r. 

Cjiarck f)i' Income-tax. 

3. Where any Act of the 
Central I,cgis]ature 
Charge of cnacts that income- 

income-tax. tax shall be charged 

for any year at any 
rate or rates applicable to the 
total income of an assessee, tax 
at that rate or those rates shall 
be charged for that year in 
accordance with, and subject to 
the provisions of, this Act in res- 
I)ect of all income, profits and 
gains of the previous year of 
every individual, Hindu undivi- 
ded family, company, firm and 
other associations of individuals. 


New Section. 


(15) “total income” me,ans 
total amount of income, profits 
and gains referred to in sub- 
section (i) of section 4 compu- 
ted in the manner laid down in 
this Act; and "‘total world 
income'" includes all income, pro- 
fits and gains wherever accruing 
or arising except income to 
which, under the provisions of 
sub-section (3) of section 4, this 
Act does not apply; and 

(16) No change. 


CT-IAPTER I. 

Cjiaroe ok Income-tax. 

3. Where any Act of the 
Central Legislature ^nacts that 
income-tax shall be charged for 
any year at any rate or rates, 
tax at that rate or those rates 
.shall be charged for that year in 
accordance with, and subject to 
the provisions of, this Act in 
respect of the total income, of 
the previous year of every 
individual, Hindu undivided 
family, company and local au- 
thority, and of every firm and 
other association of persons or 
the partners of the firm or»mem- 
bers of the association indivi- 
dually. 
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4 . (Z) Save as hereinafter 
provided, this Act 
shall apply to all 
income, profits or 
gains, as described or comprised 
in section 6, from whatever 
source derived, accruing or aris- 
ing, or received in British India, 
or deemed under the provisions 
of this Act to accrue, or arise, or 
to be received in British India. 

(2) Income, profits and gains 
accruing or arising without 
British India to a person resident 
in British shall, if they are recei- 
ved in or brought into British 
India, be deemed to have accrued 
or arisen in British India and 
to be income, profits and gains 
of the year in which they are 
so received or brought notwith- 
standing the fact that they did 
not so accrue or arise in that 
year. 

Provided that nothing con- 
tained in this sub-section shall 
apply to any income, profits or 
gains so accruing or arising prior 
to the 1st day of April, 1933, 
unless they are income, profits 
or gains of a business and are 
received in or brought into 
British India within three years 
of the end of the year in which 
they accrued or arose : 

Provided further that nothing 
in this sub-section shall apply to 
income from agriculture arising 
nr accruing in a State in India 
from land for which any annual 
payment in money or in kind is 
made to the State, 


New Section. 

4 . (2) Subject to the provi- 

sions of this Act,,, the total 
income o fany previous year of 
any person includes all income, 
profits and gains from whatever 
source derived which — 

(a) are received or are. 
deemed to be received 
in British India in such 
year by or on behalf of 
such person, or 

(h) if such i)erson is resi- 
dent in British India 
during such year, — 

(/) accrue or arise or are 
deemed to accrue or 
arise to him in Bri- 
ti.sh India during 
such year, or 

(ii) accrue or arise to 
him without British 
India during such 
year, or 

(m) having accrued or 
arisen to him without 
British India before 
the beginning of .such 
year and after the 
1st day of April, 
1933, are brought 
into or received in 
British India by him 
during such year ; 
or 

(c) if such person is not 
resident in British India 
during such year, ac- 
crue or ari.se or are 
deemed to accrue or 
arise to him in British 
India during such year ; 



12 


THE INDIAN INCOME-TAX ACT 


Old Section. 

Explanation. — Income, profits 
or gains accruing or arising 
without British India shall not 
be deemed to be received or 
brought into British India within 
the meaning of this sub-section 
by reason only of the fact that 
they are taken into account in 
the balance sheet prepared in 
British India. 


New Section. 

Provided that there shall 
not be included in any 
assessment for the year 
ending on the 31st day 
of March, 1940, bpth 
the amount of the in- 
come, profits and gains 
referred to in sub- 
clause (ii) of clause 
(b) and the amount of 
the income, profits and 
gains referred to in 
sub-clause (Hi) of 
clause (b) but only the 
greater of these two 
amounts : 

Provided further that, in 
the case of a person not 
ordinarily resident in 
British India, income, 
profits and gains which 
accrue or arise to him 
without British India 
shall not be so included 
unless they are derived 
from a business, con- 
trolled in or a profes- 
sion or vocation set up 
in India or unless they 
are brought into or re- 
ceived in British India 
by him during such 
year: 

Provided further that if in 
any year the amount of 
income accruing or 
arising without British 
India exceeds the 
amount brought into 
British India in that 
year, there shall not be 
included in the assess- 
ment of the income of 
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that year so much of 
such excess as docs not 
exceed four thousand 
five hundred rupees. 

Bx-planation 1. — Income, pro- 


(5) This Act shall not apply 
[o the following classes of 

vtcome \ — 


fits and gains accruing or arising 
without }3riti.sh India shall not be 
deemed to be received in or 
brought into Briti.sh India within 
the meaning of this sub-section 
by reason only of the fact that 
they are taken into account in a 
balancc-.shect prepared in Briti.sh 
India. 

Hxplanation 2 . — Income which 
would be chargeable under the 
head, ‘Salaries’ if payable in 
British India and not being pen- 
sion payable without India shall 
be deemed to accrue or arise in 
British India wherever paid if it 
is earned in British India. 

Explanation 3 . — A dividend 
paid without British India shall 
be deemed to be income accruing 
and arising in British India to 
the extent to which it has been 
paid out of profits subjected to 
income-tax in British India. 

(2) For the purposes of sub- 
section (2), where a husband is 
not resident in British India, re- 
mittances received by his wife 
resident in British India out of 
any part of his income, which is 
not included in his total income 
shall be deemed to be income 
accruing in British India to the 
wife. 

(5) Any income, profits or 
gains falling within the follow^ 
ing classes shall not be included 
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in the total incotne of the person 
receiving them : — 

(j) Any income derived (?) No change. 
from property held 
under trust or other 
legal obligation 
wholly for religious 
or charitable pur- 
poses, and in the 
case of property so 
held in part only for 
such j)urposes, the 
income applied, or 
finally set apart for 
application, thereto. 

(jo) Any income derived 
from business carried on on 
behalf of a religious or chari- 
table institution when the income 
is applied solely to the purposes 
of the institution and — 

(fl) the business is carried 
on in the course of the 
carrying out of a pri- 
mary purpose of the 
institution, or 

(/;) the work in connection 
with the business is 
mainly carried on by 
beneficiaries of the in- 
stitution. 

(jj) No change. 


(m) The income of local 
authorities except in- 


(ii) Any income of a 
religious or charita- 
ble institution deri- 
ved from voluntary 
contributions and 
applicable solely to 
religious or charita- 
ble purposes. 

(Hi) The income of local 
authorities. 
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(iv) Interest on securities 

which are held by, 
or are the property 
of, any Provident 
Fund to which the 
Provident Funds 
Act, 1S9T, applies. 

(v) Any capital sum 

received in commu- 
tation of the whole 
or a portion of a 
pension, or in the 
nature of consolida- 
ted compensation for 
death or injuries, or 
in i)aynient of any 
insurance policy, or 
as the accumulated 
balance at the credit 
of a subscriber to 
any such Provident 
Fund. 

(vi) Any special allow- 

ance, benefit or jjer- 
quisite specifically 
granted to meet ex- 
penses wholly and 
necessarily incurred 
in the performance 
of the duties of an 
office or employment 
of profit. 

(vii) Any receipts not be- 

ing receipts arising 


New Section. 

come from a trade or 
business carried on by 
the authority so far as 
that income is not in- 
come arising from the 
supply of a commodity 
or service within its 
ozvn j u r i s d i ctio n a I 
area. 

(iv) Interest on securities 
which are held by, or 
arc the property of, 
any Provident Fund 
to which the Provident 
F'unds Act, 1925, ap- 
jdies. 

(v) Deleted. 


(vi) to (i.v). No change. 
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from business or the 
exercise of a profes- 
sion, vocation or 
occupation, which 
are of a casual and 
non-recurring na- 
ture, or are not by 
way of addition to 
the remuneration of 
an employee. 

{viii) Agricultural income. 

{ix) Any income received 
by trustees on behalf 
of a recognised pro- 
vident fund as de- 
fined in clau.se («) 
of .section 58y\. 

In this sub-section “charitable 
purpose” includes relief of the 
poor, education, medical relief 
and the advancement of any 
other object of general public 
utility. 


New Section. 


In this .sub-section “charitable 
purpose” includes relief of the 
poor, education, medical relief 
and the advancement of any 
other object of general public 
utility, blit iiothiiiff contained in 
clause (i), clause (ia) or clause 
(ii) shall operate to exempt 
from the provisions of this Act 
that part of the income of a pri- 
vate religious trust which does 
not enure for the benefit of the 
public. 

4A. b'or the purposes of this 
Act — 

(a) any individual is resident 
in British India in any 
year if he — 

(i) is in British India in 
that year for a period 
amounting in all to one 
hundred and eighty- 
.two days or more; or 

(ii) maintains or has main- 
.tained for him a dwel- 
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ling place in British 
India for a period or 
periods amounting in 
all to one hundred and 
eighty-two days or 
more in that year, and 
is in British India for 
any time in that year ; or 
(m) having within the four 
years preceding that 
year been in British 
India for a period of 
or for periods amount- 
ing in all to three 
hundred and sixty-five 
days or more, is in 
British India for any 
time in that year other- 
wise than on an occa- 
sional or casual visit; 

(h) a Hindu undivided family, 
firm or other association 
of persons is resident in 
British India unless the 
control and management 
of its affairs is situated 
wholly without British 
India ; and 

(c) a company is resident in 
British India in any year 
(a) if the control and 
management of its affairs 
is situated wholly in 
British India in that year, 
or (b) if its income 
arising in British India 
in that year exceeds its 
income arising without 
British India in that 
year. 

4B. For the purposes of this 
an individual is *nOt 
resident’ in Britissli 
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CHAFTJiR II. 

Income-tax A uthorutes 

5 . (I) There .shall he the fol- 
Income-tax lowing cla.s.se.s of 
authorities. Incoiiie-tax authori- 
tie.s for the purposes of this Act, 
namely : — 

(a) the Central Board of 
Revenue, 

{b) Commissioners of In- 
come-tax, 

(c) Assistant Commission- 
ers of Income-tax, and 

(d) Income-tax Olilicers. 

( 2 ) * * * * * ^ 

(3) The Central Government 
may appoint a Commissioner of 
Income-tax for any area speci- 
fied in the order of appointment. 

(4) The Central Government 
may appoint for any area as 


New Section. 

India in any year if he has not 
been resident in Briti.sh India in 
nine out of the ten years pre- 
ceding that year or if he has not 
during the .seven years preceding 
that year l)een in British India 
for a period of, or for periods 
amounting in all to, more than 
two years; (b) a Hindu un- 
divided family is deemed to be 
ordinarily resident in Briti.sh 
India if its manager is ordi- 
narily resident in British India: 
(c) a company, firm or other 
association of persons is ordi- 
narily resident in Briti.sh India 
if it is resident in British India. 


CHAPTER II. 

I N COM Jv-T AX A UT J I OR I T 1 KS . 

5 . (1) There shall be the 

tollovving classes of Income-tax 
authorities for the purposes of 
this Act, namely : — 

(«) the Central Board of 
Revenue, 

(b) Commissioners of In- 
come-tax, 

(c) Assistant Commission- 
ers of Income-tax who 
may be either Appellate 
Assistant Commission- 
ers of Income-tax or 
Inspecting Assistant 
Commissioners of In- 
come-tax, 

(d) Income-tax Officers, 

(2) The Central Government 

may appoint a Commissioner of 
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many Assistant Commissioners 
of Income-tax and Income-tax 
Officers as it thinks fit. They 
shall perform their functions in 
rc.spect of such persons or classes 
of persons and of such incomes 
or classes of income and in res- 
pect of such areas as the Com- 
missioner of Income-tax may 
direct and, where two or more 
Assistant Commissioners of In- 
come-tax or Income-tax Officers 
have been appointed for the 
same in accordance with 

any orders which the Commis- 
sioner of Income-tax may make 
for the distribution and alloca- 
tion of the work to be performed. 
The Commissioner may, by 
general or special order in writ- 
ing, direct that the powers con- 
ferred on the Income-tax Officer 
and the Assistant Commissioner 
by or under this Act shall, in 
re.spect of any specified case or 
class of cases, be exercised by 
the Assistant Commissioner and 
the Commissioner, respectively, 
and, for the purpo.ses of any case 
in respect of which , such order 
applies, references in this Act or 
in any rules made hereunder to 
the Income-tax Officer and the 
Assistant Commissioner shall be 
deemed to be references to the 
Assistant Commissioner and the 
Commissioner, respectively. 


New Section. 

Income-tax for any area speci- 
fied in the order of appointment, 
any may appoint Commissioners 
of Income-tax, not more than 
three in all, each to discharge, 
without reference to area, and 
to the exclusion of any Commis- 
sioner appointed for any area, 
the functions of a Commissioner 
in respect of any cases or classes 
of cases assigned to him by the 
Central Board of Revenue. 

( 3 ) The Central (lovernment 
may appoint for any area as 
many Appellate or Inspecting 
Assistant Commissioners of 
Income-tax and Income-tax 
Officers as it thinks fit. 

( 4 ) Appellate Assistant Com- 
missioners of Income-tax shall 
be under the direct control of the 
Central Board of Revenue and 
shall perform their functions in 
respect of such per.sons or classes 
of persons and of such incomes 
or classes of income and in 
respect of such areas as the 
Central Board of Revenue may 
direct, and, where two or more 
Appellate Assistant Commis- 
sioners have been appointed for 
the same area, in accordance 
with any orders which the Cen- 
tral Board of Revenue may make 
for the distribution and alloca- 
tion of the work to be performed. 

(5) Inspecting Assistant 
Commissioners of Income-tax 
and Income-tax Officers shall 
perform their functions in res- 
pect of such persons or classes 
of persons and pf such jnepjnea 
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(5) The Central Board of 
Revenue may, by notification in 
the Official Gazette, appoint 
Commissioners of fncome-tax. 
Assistant Commissioners of 
Income-tax and Income-tax 
Officers to perform such fpnc- 


New Section. 

or classes of income and in 
respect of such areas as the 
Commissioner of Income-tax 
may direct, and, where two or 
more Inspecting Assistant Com- 
missioners of Income-tax or 
Income-tax Officers have been 
appointed for the same area, in 
accordance with any orders 
which the Commissioner of 
Income-tax may make for the 
distribution and allocation of the 
work to be performed. The 
Commissioner may, with the 
previous approval of the Central 
Board of Revenue^ by general or 
special order in writing, direct 
that the powers conferred on the 
Income-tax Officer and the 
Appellate Assistant Commis- 
sioner by or under this Act shall, 
in respect of any specified case 
or class of cases, be exercised by 
the Inspecting Assistant Com- 
missioner and the Commissioner, 
respectively, and, for the pur- 
poses of any case in respect of 
which such order applies, refer- 
ences in this Act or in any rules 
made hereunder to the Income- 
tax Officer and the Appellate 
Assistant Commissioner shall be 
deemed to be references to the 
Inspecting Assistant Commis- 
sioner and the Commissioner, 
respectively. 

( 6 ) The Central Board of 
Revenue may by notification in 
the official (.lazette, empower 
Commissioners of Income-tax, 
Appellate or Inspecting Assis- 
tant Commissioners of Income- 
tax and Income-tax Officers to 
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tions in respect of such classes 
of persons or such classes of 
income, and for such area, as 
may be specified in the notifica- 
tion, and thereupon the func- 
tions so specified shall cease, 
within the specified area, to be 
performed, in respect of the 
specified classes of persons or 
classes of iticome, by the autho- 
rities appointed itnder sul)-scc- 
tions ( 3 ) and ( 4 ). 

( 6 ) Assistant Commissioners 
of Income-tax and Income-tax 
Officers appointed under sub- 
section ( 4 ) shall, for the pur- 
poses of this Act, be subordinate 
to the Commissioner of Income- 
tax appointed under sub-section 
(5) for the area in which they 
perform their functions. 


New Section. 

perform such functions in res- 
pect of such classes of persons 
or such classes of income and for 
such area as may be specified in 
the notification, and thereupon 
the functions so specified shall 
cca.se within the specified area to 
be performed in res])ect of the 
specified classes of persons or 
classes of income by the other 
authorities appointetl under sul)- 
sections (2) and ( 3 ). 

( 7 ) Assistant Commissioners 
of Income-tax and Income-tax 
Officers shall, for the purposes 
of this Act, be subordinate to the 
Commissioner of Income-tax for 
the area in which they perform 
their functions or where they 
])erform functions assigned to 
them by a Commissioner of 
Income-tax appointed without 
reference . to area, to that 
Commissioner. 

((V) All officers and p6r.sons 
employed in the execution of this 
Act shall observe and follow the 
orders, instructions and direc- 
tions of the Central Board of 
Revenue : 

Provided that no such orders, 
instructions or directions shall 
be given so as to interfere with 
the discretion of the Appellate 
Assistant Commissioner in the 
exercise of his appellate func- 
tions. 

♦S^A. ( 1 ) The Central Government 
slrall appoint an Appellate Tribunal 

• As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Atnendm^nt Act”, 
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New Section. 

consisting of not more than ten 
persons to exercise the functions con- 
ferred on the Appellate 'I'ribtinal by 
this Act. 

{2) The Appellate Tribunal shall 
consist of an equal number of judicial 
members and accountant members as 
hereinafter defined. 

(3) A judicial member shall be a 
person who has exercised the powers 
of a District Judge or who possesses 
such qualifications as are normally 
required for appointment to the post 
of District Judge; and an accountant 
member shall be a person who has, 
for a period of not less than six 
years, practised professionaly as a 
Registered Accountant enrolled on the 
Register of Accountants maintained 
by the Central Government under the 
Auditors Certificate Rules, 1932: 

Provided that the Central Goveni- 
ment may appoint as an accountant 
member of the Tribunal any person 
not possessing the qualifications 
required by this sub-section, if it is 
satisfied that he has qualifications and 
has had adequate experience of a 
character which render him suitable 
for appointment to the Tribunal. 

(^4) 'J'he Central Government shall 
appoint a judicial member of the Tri- 
bunal to be president thereof. 

(5) The powers and functions of 
the Appellate Tribunal may be exer- 
cised and discharged by Benches 
constituted from members of the Tri- 
bunal by the president of the Tribunal. 

(6) A Bench shall consist of not 
less than two members of the Tri- 
bunal, and shall be constituted so as 
to contain an equal number of judicial 
members and accountant members, or 
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so that the number of members of one 
class does not exceed the number of 
members of the other class by more 
than one. 

(7) If the members of a Bench 
dilfer in opinion on any point the 
point shall be decided according to the 
opinion of the jnajority, if there is a 
majority; but if the members are 
equally divided, they shall state the 
point or points on which they differ, 
and the case shall be referred by the 
president of the 'rribunal for hearing 
on such point or points l)y one or more 
of the other members of the Tribunal, 
and such point or points shall be 
decided according to the opinion of 
the majority of the members of the 
Tribunal who have heard the case, 
including those who first heard it. 

((?) vSubject to the provisions of 
this Act, the Appellate Tribunal shall 
have power to regulate its own pro- 
cedure, and the procedure of Benches 
of the Tribunal in all ma 1 1 rising 
out of the discharge of its functions, 
including the place at which the 
Benches shall hold their sittings. 


CHAPTER III. 

Taxabw: Income. 

6 . Save as otherwise provkled 
Heads of by this Act, the 

Sable following heads of 

to income- income, profits and 

gains, shall be char- 
geable to income-tax in the 
manner hereinafter appearing, 
namely:— 

(i) Salaries. 

(u) Interest on securities. 


CHAPTER HI. 

Taxabu: InCOMIv. 

6 . Save as otherwise provided 
by this Act, the following heads 
of income, i)rofits and gains, 
shall be chargeable to income- 
tax in the manner hereinafter 
appearing, namely: — 


(i) Salaries. 

(m) Interest on securities. 
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(Hi) Property, 

(iv) BusHicss. 


(v) Frofcssioiial earn- 

ings. 

(vi) Other sources. 


Salaries. 


7. (1) The tax shall he pay- 
able by an asscssee 
under the head “vSa- 
laries” in respect (vf any salary 
or wajjes, any annuity, pension 
or gratuity, and any fees, coin- 
niissions, perquisites or profits 
recek'cd by him in lieu of, or in 
addition to, any salary or wages, 
ivhich are paid by or on behalf 
of the Crown, a local authority, 
a company or any other public 
body or association, or by or on 
behalf of any private employer: 


Provided that the tax shall 
not be payable in respect of any 
sum deducte<l fi'om the salary 
jjayable by or on behalf of the 
Crown to any individual, being 
a sum deducted in accordance 
with the conditions of his service, 


(Hi) Income from property. 

(iv) Profits and gains of 

business, profession or 
vocation. 

(v) Income from obher 

sources. 

7. (/) The tax shall be pay- 
able by an assessee under the 
head “Salaries” in respect of any 
salary or wages, any annuity, 
pension or gratuity, and any 
fees, commissions, perquisites or 
profits in lieu of, or in addition 
to, any salary or wages, which 
are due to him from, whether 
paid or not, or are paid by or 
on behalf of, the Crown, a local 
authority, a company, or any 
other jmblic body or .association, 
or any private employer; and for 
the purposes of this sub-section 
advanecs by zvay of loan or 
otherwise of income chargeable 
under this head .Hiall be deemed 
to be salary due on the date when 
the advance is received : 

Provided that the tax shall not 
be payable in respect of any sum 
which the assessee by the condi- 
tions of his employments is 
required to spend out of his 
remuneration wholly, necessarily 
and exclusively in the perfor- 
mance of his duties. 

Provided further that the tax 
shall not be payable in respect of 
any sum deducted from the sal- 
ary payable by or on behalf of 
the Crown to any individual, 
being a sum deducted in accor- 
dance with the conditions of his 
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Old Section. 

for the purpose of securing to 
him a deferred annuity or of 
making provision for tys wife 
or children, provided that the 
sum so deducted shall not exceed 
one-sixth of the salary. 


Bxplanation . — The right of a 
person to occupy free of rent as 
a place of residence any premises 
provided by his employer is a 
perquisite for the purposes of 
this sub-section. 


New Section. 

service, for the purpose of 
securing to him a deferred 
annuity or of making provision 
for his wife or children, provided 
that the sum so deducted shall 
not exceed one-sixth of the 
salary : 

Provided further that where 
tax is deductible at the source 
under section 18, the assessee 
shall not be called upon to pay 
the tax himself unless he has 
received the salary without such 
deduction. 

Explanation 1. — No change. 


Explanation 2. — A payment 
due to or received by an assessee 
from an employer or former 
employer or from a provident or 
other fund at or in connection 
with the termination of his em- 
ployment, whether or not the 
employment is then terminated 
or to lx; terminated, is to the 
extent to which it does not con- 
sist of contributions by the 
assessee or interest on such con- 
tributions a profit received in 
lieu of salary for the purposes 
of this sub-section, unless the 
payment is made solely as com- 
pensation for loss of employment 
and not by way of remuneration 
for past services: 

Provided that nothing herein 
contained shall render liable to 
income-tax any payment from a 
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(2) Any income which would 
be chargeable under this head if 
paid in British India shall be 
deemed to be so chargeable if 
paid to a British subject or any 
servant of His Majesty in any 
part of India by or on behalf of 
the Crown or by a local authority 
established in the exercise of the 
powers of the Crown Represen- 
tative or the Central Government 
in that behalf. 


provident fund to which the 
Provident Funds Act, 1925, 
applies, or any payment from a 
recognised provident fund with- 
in the meaning of Chapter IXA 
if such payment is exempted 
from payment of income-tax 
under the provisions of Chapter 
IX A, or any payment from an 
apjiroved superannuation fund 
within the meaning of Chapter 
IXB made on the death of a 
beneficiary or in lieu of or in 
commutation of an annuity, or 
by way of refund of contribu- 
tions on the death of a benefi- 
ciary or on his leaving the 
employment in connection with 
which the fund is established. 

(2) No change. 


8 . I'he tax shall be j>ayablc 
by an assessee under 
the head “Interest on 
securities” in respect 
of the interest receivable by him 
on any security of the Central 
Government or of a Provincial 
Government, or on deljcntures or 
other securities for money issued - 
by or on behalf of a local autho- 
rity or a company: 


8 . No change. 
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Provided that no income-tax 
shall be payable under this sec- 
tion by the assessee in respect of 
any sum deducted from such 
interest by way of commission by 
a banker realizing such interest 
on behalf of the assessee. 


Provided further that no 
income-tax shall be payable on 
the interest receivable on any 
security of the Central Govern- 
ment issued or declared to be 
income-tax free : 

Provided further that the 
income-tax payable on the inter- 
est receivable on any security of 

Provincial Government issued 
income-tax free shall be payable 
by that Provincial Government. 

9* (7) The tax shall be pay- 

Property. assessee 

under the head '"Pro- 
perty” in respect of the bona fide 
annual value of property con- 
sisting of any buildings or lands 


New Section. 

Provided that no income-tax 
shall be payable under this sec- 
tion by the assessee in respect of 
any sum deducted from such 
interest by way of commission 
by a banker realizing such 
interest on behalf of the assessee 
or in respect of any interest 
payable on money borrowed for 
the purpose of investment in the 
securities by the assessee except 
interest chargeable under this 
Act zvhich is payable without 
British India, not being interest 
on a loan issued for public subs- 
cription before the 1st day of 
April 1938, unless in respect of 
interest which is chargeable 
tax has been paid or deducted 
under section 18, or unless there 
is a person in British India zvho 
may be appointed an agent under 
section 43 in respect of such 
interest. 

No change. t* 


No change. 


9 . (1) The tax shall be pay- 
able by an assessee under the 
head "Income from Property"^ in 
respect of the bona fide annual 
value of property consisting of 
any buildings or lands appurten- 
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appurtenant thereto of which he 
is the owner, other than such 
portions of such property as he 
may occupy for the purposes of 
his business, subject to the fol- 
lowing allowances, namely: — 


(i) where the property is 
in the occupation of 
the owner, or where 
it is let to a tenant 
and the owner has 
undertaken to bear 
the cost of repairs, a 
sum equal to one- 
sixth of such value; 

(if) where the property is in 
the occupation of a 
tenant who has under - 
taken to bear the cost 
of repairs, the differ- 
ence between such 
value and the rent paid 
by the tenant up to but 
not exceeding one-sixth 
of such value; 

(Hi) the amount of any 
annual premium paid 
to insure the property 
against risk of damage 
or destruction ; 

(iv) where the property is 
subject to a mortgage, 
or other capital charge, 
the amount of any in- 
terest on such mortgage 
or charge; where the 
property is subject to 
a ground rent, the 
amount of guch ground 


New Sectionv 

ant thereto of which he is the 
owner, other than such portions 
of such property as he may 
occupy for the purposes of any 
business, profession or vocation 
carried on by him the profit's of 
which arc assessable to tax, sub- 
ject to the following allowances, 
namely : — 

(j) to (Hi) No change. 


(iv) where the property is 
subject to a mortgage 
or other capital charge, 
the amount of any 
interest on such mort- 
gage or charge; where 
the property is subject 
to an annual charge 
not being a capital 
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rent; and where the 
property has been ac- 
quired with borrowed 
capital, the amount of 
any interest payable on 
such capital and not 
specifically charged 
upon the property 
itself ; 


(v) any suins paid on ac- 
count of land revenue 
in respect of the pro- 
perty; 

(vi) in respect of collection 

charges, a sum not ex- 
ceeding the prescribed 
maximum; 


New Section. 

charge, the amount of 
such charge ; where the 
property is subject to 
a ground rent, the 
amount of such ground 
rent; and w'here the 
property has been 
acquired, constructed, 
repaired, renewed or 
reconstructed with bor- 
rowed capital, the 
amount of any interest 
payable on such capi- 
tal: 

T’rovided that no allowance 
shall l)e made in respect 
of any interest or 
annual charge payable 
without British India 
and chargeable under 
this Act, not being 
interest on a loan issued 
for puljlic subscription 
before the 1st day of 
April, 1938, except 
interest or a charge on 
which tax has been 
paid or from which 
tax has been deducted 
under section 18 or in 
respect of which there 
is an agent for the 
payee in British India 
who may be assessed 
under section 43 ; 

(v) and (t’i ) — No change. 
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(vii) in respect of vacancies, 
such sum as the In- 
come-tax Officer may 
determine havinjf re- 
gard to the circum- 
stances of the case; 


Provided that the aggregate 
of the allowances made under 
this sub-section shall in no case 
exceed the annual value. 

(i?) For the purpo.ses of this 
section, the expression “annual 
value” shall be deemed to mean 
the sum for which the property 
might reasonably be expected to 
let from year to year: 

Provided that, where the pro- 
perty is in the occupation of the 
owner for the purposes of his 
own residence, such sum shall, 
for the purposes of this section, 
be deemed not to exceed ten per 
cent, of the total income of the 
owner. 


New Section. 

(vH) in respect of vacancies, 
that part of the net 
annual value, after 
deducting the forego- 
ing allowances, which 
is proportional to the 
period during which the 
property is wholly 
unoccupied or where 
the property is let out 
in parts that portion of 
the net annual value, 
after deducting the 
foregoing allowances 
appro])riate to any 
vacant part which is 
proportional to the 
period during which 
such part is wholly 
unoccupied ; 

Deleted. 


(2) No cliaiif/e. 


No change. 


(3) Where property is owned 
by two or more persons and their 
respective shares are definite and 
ascertainable, such persons shall 
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10 . 


Business. 


(/) The tax shall be 
payable by an as- 
sesce under the bead 
“Business'’ in respect of the 
profits or gains of any business 
carried on by him. 


(2) vSucb profits or gains 
shall be computed after making 
the following allowances, name- 
ly:— 

(i) any rent paid for the 
premises in which such 
business is carried on, 
provided that when 
any substantial part of 
the premises is used as 
a dwelling-house by the 
assessee, the allowance 
under this clause shall 
be such sum as the 
Income-tax Officer may 
determine having re- 
gard to the proportional 
part so u.sed: 


(n) in respect of repairs, 
where the assessee is 
the tenant only of the 
premises, and has 
undertaken to bear the 
cost of such repairs, 
the amount paid on 


Ntw Section, 

not in respect of such property 
be a.s.ses.sed as an association of 
persons, but the share of each 
such person in the income from 
the pro])crty as computed in 
accordance with this section 
shall be included in his total 
income. 

10. ( / ) 'The tax shall be pay- 

able by an as.sessee under the 
head “Profits and f/ains of busi- 
ness, profession or vocation’’ in 
respect of the profit or gains of 
any business, profession or z'oea- 
tion carried on l)y him. 

(2) Such profits or gains shall 
be compute(l after making the 
following allowances, namely : — 

(i) any rent paid for the 
premises in which such 
business, profession or 
vocation is carried on, 
provided that when any 
substantial part of the 
premises is used as a 
dwelling-house by the 
assessee, the allowance 
under this clause .shall 
be such sum as the 
Income-tax Officer may 
determine having re- 
gard to the propor- 
tional annual value of 
the part so used : 

(«) No change. 
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account thereof, pro- 
vided that, if any sub- 
stantial part of the 
premises is used by the 
assessee as a dwelling- 
house, a proportional 
part only of such 
amount shall be allow- 
ed; 

(Hi) in respect of capital 
borrowed for the pur- 
poses of the business, 
where the payment of 
interest thereon is not 
in any zvay dependent 
on the earning of pro- 
fits, the amount of the 
interest paid; 


New Section. 


(Hi) in respect of capital 
borrowed for the pur- 
poses of the business, 
profession or vocation, 
the amount of the 
interest paid : 


Provided that no allowance 
shall be made under 
this clause in any case 
for any interest charge- 
able under this Act 
which is payable with- 
out British India, not 
being interest on a loan 
issued for public sub- 
scription before the 1st 
day of April, 1938, 
except interest on 
which tax has been 
paid or from which 
tax has been deducted 
under section 18 or in 
respect of which there 
is an agent in British 
India who may be 
assessed under section 
43 or, in the case of a 
Jirm, for any interest 
paid to a partner of the 
linn ; 
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BxplanafioH. — Recurring sub- 
scriptions paid periodically by 
shareholders or subscribers in 
such Mutual Benefit vSocieties as 
may be prescribed, shall be 
deemed to be capital borrowed 
within the meaning of this 
clause : 

{k>) in respect of insurance 
against risk of damage 
or destruction of build- 
ings, machinery, plant, 
furniture, stocks or 
stores, used for the 
purposes of the hiisi- 
iicss, the amount of 
any premium paid ; 

(f) in respect of current 
repairs to such build- 
ings, machinery, jilant, 
or furniture, the 
amount paid on account 
thereof ; 

(zi) in respect of deprecia- 
tion of such buildings, 
machinery, plant, or 
furniture being the pro- 
perty of the assessee, a 
sum equivalent to such 
percentage on the ori- 
fjinal cost thereof to the 
assessee as may in any 
case or class of cases 
be prescribed: 

'Provided that—"' 

(a) the prescribed particulars 
have been duly furnished ; 


New Section. 

No change. 


(w) in respect of insurance 
against risk of damage 
or destruction of build- 
ings, machinery, plant, 
furniture, stocks or 
stores, used for the 
purposes of the busi- 
ness, profession or 
vocation, the amount of 
any premium paid: 

(?') No change. 


(vi) *in respect of deprecia- 
tion of such buildings, 
machinery, plant, or 
furniture being the pro- 
perty of the assessee, a 
sum equivalent to such 
percentage on the 
zi'rittcn dozvn ■value 
thereof as may in any 
case or class of cases 
be prescribed : 

Provided that — 

(a) No change. 

* These changes made by the Amend- 
ment Act, 1939 in clauses (vi) and (vii) 
of sub-section (2) of section 10 shall not 
take effect earlier than the 1st day of April 
1940 . 
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(b) where full effect cannot 
be given to any such 
allowance in any year 
owing to there being no 
profits or gains charge- 
able for that year, or 
owing to the profits or 
gains chargeable being 
less than the allowance, 
the allowance or part of 
the allowance to which 
effect has not been given, 
as the case may be, shall 
be added to the amount of 
the allowance for depre- 
ciation for the following 
year and deemed to be 
part of that allowance, or 
if there is no such allow- 
ance for that year, be 
deemed to be the allow- 
ance for that year, and so 
on for succeeding years; 
and 


(c) the aggregate of all such 
allowances made under 
this Act or any Act rep- 
ealed hereby, or under the 
Indian Income-tax Act, 
1886, shall, in no case, 
exceed the original cost 
to the assessee of the 
buildings, machinery, 
plant, or furniture, as the 
case may be ; 

(vii) in respect of any machi- 
nery or plant which, in 
consequence of its hav- 
ing l^ecome obsolete, 
has been sold or dis- 
carded, the diflference 


(h) *where full effect cannot 
be given to any such 
allowance in any year not 
being a year •which ended 
prior to the Jst day of 
April, 1939 owing' to 
there being no profits or 
gains chargeable for that 
year, or owing to the pro- 
fits or gains chargeable 
being less than the allow- 
ance, the allowance or 
part of the allowance to 
which effect has not been 
given, as the case may be, 
.shall be added to the 
amount of the allowance 
for depreciation for the 
folio w i n g year and 
deemed to be part of that 
allowance, or if there is 
no such allowance for 
that year, be deemed to 
be the allowance for that 
year, and .so on for 
succeeding years; and 

(c) No change. 


(vii) *in respect of any 
machinery or plant 

* These changes made by the Amend- 
ment Act, 1939 in clauses (vi) and (an) 
of sub-section (2) of section 10 shall not 
take effect earlier than the 1st day of April 
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between the original 
cost to the assessee of 
the machinery or plant 
as reduced by the 
aggregate of the allow- 
ances made in respect 
of depreciation under 
clause (vi), or any Act 
repealed hereby, or the 
Indian Income-tax Act, 
1886, and the amount 
for which the machi- 
nery or plant is actually 
.sold, or its .scrap value; 


(viia) in respect of animals 
which have been u.sed 
for the purposes of the 
htisiness, otherwise than 
as stock in trade and 
have died or become 
permanently useless for 
such purposes, the dif- 
ference between the 
original cost to the 
as.sessee of the animals 
and the amount, if any, 
realised in respect of 
the carcasses or ani- 
mals ; 

(viii) any sums 'paid on ac- 
count of land-revenue, 
local rates or municipal 
taxes in respect of such 
part of the premises as 
is used for the purposes 
of the business; 


which has been sold or 
discarded, the amount 
by which the written 
down value of the 
machinery or plant 
exceeds the amount for 
which the machinery or 
plant is actually .sold or 
its scrap value : 
l*i-ovided that such amount is 
actually written olTf in the books 
of the as.ses.sec: 

Provided further that where 
the amount for which any such 
machinery or ]>lant is sold ex- 
ceeds the written dow'ii value, 
the excess shall l)e deemed to be 
profits of the previous year in 
which the sale took place ; 

(z'iii) in respect of animals 
which have been used 
for the purposes of the 
hitsiness, profession or 
vocation otherwise than 
as stock in trade and 
hav'e died or become 
permanently useless for 
such purposes, the 
difference between the 
original cost to the 
assessee of the animals 
and the amount, if 
any, realised in respect 
of the carcasses or 
animals ; 

{ix) any sums paid on ac- 
count of land-revenue, 
U)cal rates or municipal 
taxes in respect of such 
part of the premises as 
is used for the purposes 
of the business, pro- 
fession or vocation; 
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(viiia) any sum paid to an 
employee as bonus or 
commission for services 
rendered, where such 
sum would not have 
been payal)le to him as 
profits or dividend if it 
had not been paid as 
bonus or commission : 

Provided that the amount of 
the bonus or commission is of a 
reasonable amount with refer- 
ence to — 

(fl) the pay of the employee 
and the conditions of his 
service ; 

(h) the profits of the business 
for the year in question; 
and 

(c) the general practice in 
similar businesses; 


New Section. 

(.r) Same as in old {viiio). 


Jbovided that the amount of 
the bonus or commission is of 
a reasonable amount with refer- 
ence to — 

(a) No ehaiuje. 


(b) the profits of the business, 
profession orroeation for 
the year in question; and. 
(e) the general practice in 
similar businesses, pro- 
fessions or vocations; 

(si) when the assessce’s 

accounts in respect of 
any part of his Inisi- 
ne.ss, profc.ssion or 

vocation are not kept 
on the cash basis, such 
sum, in respect of bad 
and doubtful debts, due 
to the asses.see in res- 
pect of that ])art of 
his business, profession 
or vacation, and in the 
ca.se of an asses.see 
carrying on a Iianking 
or money-lending Imsi- 
ness, .such sum in res- 
pect of loans made in 
the ordinary course of 
such business as the 
Income-tax Officer may 
estimate to be irreco- 
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(a-) any expenditure {not 
being in the nature of 
capital expenditure) in- 
curred solely for the 
purpose of earning such 
profits or gains: 


Provided that nothing in clause 
{viii) or clause (i.r) shall he 
deemed to authorise the allow- 
ance of any sum paid on account 
of any cess, rate or tax levied on 
the profits or gains of any busi- 
ness or assessed at a proportion 
of or otherwise on the basis of 
any such profits or gains. 


verable but not exceed- 
ing the amount actually 
written olT as irre- 
coverable in the books 
of the asscs.see; 

J’rovided that if the amount 
ultimately recovered on 
any such debt or loan 
is greater than the 
difference between the 
whole debt or loan and 
the amount so allowed, 
the excess shall be 
deemed to be a profit 
of the year in which it 
is recovered, and if less, 
the deficiency shall be 
deemed to be a business 
expense of that year ; 

(;ra) any expenditure {not 
being in the nature of 
capital expenditure or 
personal expenses of 
the assessee) laid out 
or expended wholly 
and exclusively for the 
purpose of such busi- 
ness, profession or 
vocation. 

Deleted. 


(.?) Where an^ building, 
machinery, plant of furniture in 
respect of which any allowance 
is due under clause {iv), clause 
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(v), daii.se (z'O or dausc (ru) 
of sub-section (2) is not wholly 
used for the purposes of the 
business, profession or vocation, 
the allowance shall be restricted 
to the fair proportional part of 
the amount which would be 
allowable if such building^, 
machinery, plant or furniture 
was wholly so used. 

(4) Nothing" in clause (/.r) or 
clause (.rii) of sub-section (2) 
shall be deemed to authori.se the 
allowance of any sum paid on 
account of any cess, rate or tax 
levied on the profits or gains 
of any business, profession or 
vocation or assessed at a pro- 
portion of or otherwise on the 
basis of any such profits or 
gains; and nothing in clause 
(.vti) of sub-section (2) .shall be 
deemed to authorise — 

(a) any allowance in resiiect 
of a payment which is 
chargeable under the head 
‘vSalaries’ if it is payable 
without Briti.sh India and 
tax has not been paid 
thereon nor deducted 
therefrom under section 
18 ; or 

(h) any allowance in respect 
of any payment by way 
of interest, salary, com- 
mission or remuneration 
made by a firm to any 
partner of the firm ; or 

(c) any allowance in respect 
of a payment to a provi- 
dent or other fund estab- 
lished for the benefit 
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(3) In sub-section (2), the 
words “paid” means actually 
paid or incurred according to the 
method of accounting upon the 
basis of which the profits or 
gains are computed under this 
section. 


of employees unless the 
employer has made effec- 
tive arrangements to 
secure that tax shall be 
deducted at source from 
any payments made from 
the fund which are tax- 
able under the head 
‘Salaries’. 

(5) In sub-section (2), ‘paid’ 
means actually paid or incurred 
according to the method of ac- 
counting upon the basis of which 
the profits or gains are computed 
under this section; ‘plant’ in- 
cludes vehicles, books, scientific 
apparatus and surgical equip- 
ment purchased for the purposes 
of the business, profession or 
vocation ; and ‘written down 
value’ means — 

(a) in the case of assets 
acquired in the previous 
year, the actual cost to 
the a.ssessce; 

(b) in the case of assets 
acquired before the pre- 
vious year but after 
the commencement of 
the Indian Income-tax 
(Amendment) Act, 1939, 
the actual cost to the 
assessee less all deprecia- 
tion allowable to him 
under this section : 

(c) in the case of assets 
acquired before the com- 
mencement of the Indian 
Income-tax (Amend- 
ment) Act, 1939, the 
actual cost tcT the assessee 
less for each financial 
year since acquisition the 
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New Section. 

amount of depreciation 
applicable to the assets at 
the rates in force for each 
.<iuch year since the 1st 
day of April, 1922, and at 
the rates in force on the 
1st day of April, 1922, 
for each such year prior 
to that date : 

Provided that where the 
provisions of the jtrovi.so 
to sub-.section (2) of 
section 26 arc applicable, 
the actual cost to the 
asscssee referred to in 
clauses (a) (b) and (c) 
shall l)c the actual cost to 
the person succeeded in 
the business, profession 
or vocation : 

Provided further that there 
shall not be .so deducted 
from the actual cost any 
depreciation allowance or 
part of any depreciation 
allowance which was due 
for a year which ended 
prior to the 1st day of 
April, 1939, but to which 
full effect was not given 
owing to the absence of 
profits or gains charge- 
able for that year, or 
owing to the profits or 
gains so chargeable being 
less than the allowance. 

(6) A trade, professional or 
similar association performing 
specific services for its meml>ers 
for remuneration definitely 
related to those services shall be 
deemed for the purpose of this 
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.section to carry on business in 
respect of those services, and the 
jtrofits and gains therefrom shall 
l)e liable to tax accordingly. 

(7) Notwith.standing any- 
thing to the contrary contained 
in section 8, 9, 10, 12 or 18, the 
profits and gains of any business 
of insurance and the tax payable 
thereon shall be computed in 
accordance with the rules con- 
tained in the Schedule to this 
Act. 

11. (/) The tax shall be pay- H. Deleted. 

Professional able by an assessec 
earnings. under the head “Pro- 

fessional earnings” in respect of 
the profits or gains of any pro- 
fession or vocation followed by 
him. 

(2) Such profits or gains .shall 
be computed after making the 
following allowances, namely : — 

(/) any expenditure (not 
being in the nature of 
capital expenditure) 
incurred solely for the 
purposes of such pro- 
fession or vocation, and 
not being personal ex- 
penses of the assessee; 

(it) in respect of deprecia- 
tion of buildings and 
depreciation and obso- 
lescence of machinery, 
apparatus, appliances, 
plant, furniture or 
other capital assets 
being the property of 
the assessee and used 
solely for the purposes 
of such profession or 
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vocation, the allow- 
ances specified in 
clauses (t^/) and (vii) 
of suh-section (2) of 
section 10 subject to all 
the conditions specified 
in those clauses. 

(.?) Professional fees paid in 
any part of India to a person 
ordinarily resident in British 
India shall he deemed to be 
profits or gains chargealde under 
this head. 

12. ( / ) 'J'he ta.K shall be pay- 

Other able by an as.sessee 

sources. lUKlcr the head 

“Other sources" in respect of 
income, profits and gains of 
every kind and from ei'cry source 
to zvhich this Aet applies (if not 
included under any of the pre- 
ceding heads). 

(2) Such income, profits and 
gains shall be computed after 
making allowance for any ex- 
penditure (not being in the 
nature of capital expenditure) 
incurred solely for the purpose 
of making or earning such in- 
come, profits or gains, provided 
that Tw allowance shall he made 
on account of any personal c.r- 
penses of the assessec. 


New Section. 


12. ( / ) The tax shall be 

payable by an assessee under the 
head “Income from other 
sources" in respect of income, 
profits and gains of every kind 
zvhich may he inelnded in his 
total income (if not included 
under any of the preceding 

heads). 

(2) vSuch income, profits and 
gains shall be computed after 
making allowance for any 
exiienditurc (not being in the 
nature of capital expenditure) 
incurred solely for the purjiose 
of making or earning such 

income, profits or gains, provided 
that no allowance shall he made 
on account of : — 

(«) any personal expenses 
of the assessee, or 
(h) any interest chargeable 
under this Act which 
is payable without 

British India, not be- 

ing interest on a loan 
issued for public subs- 
cription before the 1st 
day of April, 1938, or 
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New Section. 


13. Income, profits and gains 
Method of shall be computed, 
accoun&ig. for the purposes of 
sections 10, 1 1 and 12, in accord- 


not being interest on 
which tax has been 
paid or from which 
tax has been deducted 
under section 18, or 

(r) any payment which is 
cbargeal)lc under the 
head ‘.Salaries,’ if it is 
payable without British 
India and tax has not 
been paid thereon nor 
d e (1 u c t c d theref rom 
under section 18. 

(3) VV^here an assessee lets on 
hire machinery, plant or furni- 
ture belonging to him, he shall 
be entitled to allowances in ac- 
cordance with the provisions of 
clauses (iv), (i’), (vi) and (vii) 
of sub-section (2) of section 10. 

12A. Where a managing 
agent of a company is liable 
under an agreement made for 
adequate consideration to share 
managing agency commission 
with a third party or parties, the 
said agent and the said party or 
])arties shall file a declaration 
.showing the proportion in which 
such commission is shared 
l)etwcen them, and on proof to 
the satisfaction of the Income- 
tax Officer of the facts contained 
in such declaration such agent 
and each .such party shall be 
chargeable only on the share to 
which such agent or party is 
entitled under the agreement. 

13. Income, profits and gains 
shall be computed, lor the pur- 
poses of sections 10 and 12, in 
accordance with the method of 
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ance with the method of account- 
ing regularly employed by the 
assessee : 

Provided that, if no method 
of accounting has been regularly 
employed, or if the method em- 
ployed is such that, in the opinion 
of the Income-tax Officer, the 
income, profits and gains cannot 
properly be deducetl therefrom, 
then the computation shall Ite 
made upon such basis and in 
such manner as the Income-tax 
Officer may determine. 

14 . (I) The ta.x shall not 

Exemptions payable by an 

of a general assessec ill respect 
nature. which he 

receives as a member of a Hindu 
undivided family. 

(2) The tax shall not be pay- 
able by an assessec in re.spect 
of— 

(a) any .sum which he re- 
ceives by way of divi- 
dend as a .shareholder 
in a company where 
the profits or gains of 
the company have been 
assessed to income-tax ; 
or 


(b) such an amount of the 
profits or gains of any 
firm which have been 
assessed to income-tax 
as is proportionate to 
his share in the firm at 


New Section. 

accounting regularly cmployci. 
by the assessec : 

No change. 


14 . (7) No change. 


(2) The tax .shall not be pay- 
able by an asscs.see — 

(d) if a partner of* an 
unregistered firm, in 
respect of any portion 
of his .share in the pro- 
fits and gains of the 
firm computed in the 
manner laid down in 
clause (h) of sub-sec- 
tion (7) of .section 16 
on which the tax has 
already been paid by 
the firm ; or 

(b) if a member of an 
association of persons 
other than a Hindu 
undivided family, a 
company or a firm, in 
respect of any portion 
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the time of such assess- 
ment, or 


(c) any sum which he re- 
ceives as his share of 
the profits or gains of 
an association of indi- 
viduals, other than a 
Hindu u n d i v i d e d 
family, company or 
firm, where such profits 
or gains have been 
assessed to income-tax. 


in the case 
of life 
insurances. 


15 . (i) The tax shall not 

Exemption Payable by an 

■ ■ asscssce in respect op 

any sums paid by 
him to effect an in- 
surance on his own life or on the 
life of his wife, or in respect of a 
contract for a deferred annuity 
on Ms own life or on the life of 
his wife, or as a contribution to 
any Provident Fund to which the 
Provident Funds Act, 1897, 
applies. 

(2) Where the as.sessee is a 
Hindu undivided family, there 
shall be exempted under sul)- 
section (1) any sums paid to 
effect an insurance on the life of 
any male member of the family 
or of the wife of any such 
member. 


(S) The aggregate of any 
sums exempted under this sec- 
tion shall not, together with any 
sums exempted under the proviso 
to sv|b- 9 eetion (i) of section 7 


New Section. 

of the amount which 
he is entitled to receive 
from the association 
on which the tax has 
already been paid by 
the association. 


15 . (7) The tax shall not be 
payable in respect of any sums 
paid by an assessee to effect an 
insurance on the life of the 
assessee or on the life of a wife 
or husband of the assessee or in 
respect of a contract for a 
deferred annuity on the life of 
the assessee or on the life of a 
wife or husband of the assessee, 
or as a contribution to any Pro- 
vident F\md to which the Provi- 
dent Funds Act, 1925, applies. 

{2) No change. 


(3) The aggregate of any 
sums exempted under this sec- 
tion shall not, together with any 
sums exempted under the second 
provisQ to 5 ub-section (7) of 



46 


THE INDIAN INCOME-TAX ACT 


Old Section. 

and any sums exempted under 
sul)-section (2) of section 58F, 
exceed one-sixth of the total 
income of the assessee. 


New Section. 

section 7 and any sums exempted 
under sub-section (2) of section 
58F, exceed in the case of an 
individual, one-sixth of the total 
income of the assessee, or jix 
thousand rupees, zvhichcver is 
less, and in the case of a Hindu 
undivided family, one-sixth of 
the total income of the asses,zee, 
or tivelve thousand rupees, 
ivhichcver is le,'(s. 


16 . (2) In computing the 

Exemptions income of an 

andexciu- assessec sums e.x- 

SmiiSn?* empted under the 

the total proviso to sub-vSec- 

income. ^ section 7, 

the second and third provisos to 
section 8, sub- section (2) of sec- 
tion 14 and section 15, shall be 
included. 


16 . (2) In computing the 
total income of an assessee — 

(a) any sums exempted 
under the second i)ro- 
vi.so to sub-section (2) 
of section 7, the second 
and third provisoes to 
section 8, sub-section 
(2) of section 14 and 
section 15 shall be 
included ; 

(h) when the assessee is a 
partner of a firm, ^en, 
whether the firm has 
made a profit or a loss, 
his .share (whether a 
net profit or a net loss) 
shall be taken to be any 
salary, interest, com- 
mission or other remu- 
neration payable to him 
by the firm in respect 
of the previous year 
increased or decreased 
respectively by his 
share in the balance of 
the profit or loss of the 
firm after the deduc- 
tion of any interest, 
salary, commission or 

other remuneration 



THK Indian IncomE-tA?^ Act 


47 


Old Section. New Section. 

])ayable to atiy i)artner 
in resj)ect of the previ- 
OU.S year: 

Provided that if hi.s share .so 
computed is a loss, 
such loss may he .set 
off or carried forward 
and set olT in accord- 
ance with the provi- 
sions of section 24; 

(c) all income arisinj>' to 
any person by virtue of 
a .settlement or di.sposi- 
tion whether revocable 
or not, and whether 
effected before or after 
the commencement of 
the Indian Income-tax 
(Amendment) Act, 
1939, from assets 
remaininj? the property 
of the settlor or dis- 
pone r shall l)e deemed 
to be income of the 
settlor or <Usponer, and 
all income arisinj? to 
any person by virtue 
of a revocable transfer 
of assets shall be 
deemed to be income of 
the transferor. 

Provided that for the pur- 
poses of this clause a settlement, 
disposition or transfer shall be 
deemed to be revocable if it con- 
tains any provision for the 
retransfer directly or indirectly 
of the income or assets to the 
settlor, disponer or transferor, 
or in any way g^ives the settlor, 
disjwner or transferor a right to 
reassume power directly or 
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(2) For the purposes of sub- 
section (i), any sum mentioned 
in clause (o) of sub-section ( 2 ) 
of section 14 shall be increased 
by the amount of income-tax 
payable by the company in 
respect of the dividend received. 


New Section. 

indirectly over the income or 
assets : 

Provided further that the 
expression ‘settlement or dis- 
position’ shall for the purposes 
of this clau.se include any dis- 
position, trust, covenant, agree- 
ment, or arrangement, and the 
expression ‘settlor or disponer’ 
in relation to a settlement or 
disposition .shall include any 
person by whom the settlement 
or disposition was made : 

Provided further that this 
clau.se shall not apply to any 
income arising to any person by 
virtue (jf a settlement or dispo- 
sition which is not revocable for 
a period exceeding six years or 
during the lifetime of the person 
and from which income the 
settlor or disponer derives no 
direct or indirect benefit but that 
the settlor .shall be liable to be 
as.se.ssed on the said income as 
and when the power to revoke 
arises to him. 

( 2 ) J"or the purposes of 
inclusion in the total income of 
an as.sc.ssee any dividend shall be 
deemed to be income of the pre- 
vious year in which it is paid, 
credited or distributed or deemed 
to have been paid, credited or 
distributed to him, and shall be 
increased by the amount of 
income-tax (but not super-tax) 
payable thereon calculated at the 
rate a])plicable to the total 
income of a company for the 
financial year in which the divi- 
dend is paid, credited or distri- 
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(3) In coniputinj^ the total 
income of any individual for the 
purpose of assessment, there 
shall be included — 

(a) so much of the income of 
a wife or minor child of 
such individual as arises 
directly or indirectly — 
(/) from the membership of 
the wife in a linn of 
which her husband is a 
partner ; 

(ii) from the admission of 
the minor to the bene- 
fits of partnership in a 
firm of .which such 
individual is a partner ; 

(in) from assets transferred 
directly or indirectly to 
the wife by the hus- 
band otherwise than 
for adequate considera- 
tion or in connection 


New Section. 

bitted or deemed to have been 
paid, credited or distributed: 

Provided that when any por- 
tion of the profits and gains of 
the company out of which such 
dividend has been paid, credited 
or distributed or deemed to have 
been paid, credited or distributed 
was not liable to income-tax in 
the hands of the company, the 
income-tax to be added under 
this section shall be calculated 
upon only such proportion of the 
dividend as the amount of the 
profits and gains of the company 
liable to income-tax bears to the 
total profits and gains of the 
company. 

(5) (a) (/) to (Hi) No 
chaiiyc. 
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with an agreement to 
live apart; or 

(/•c') from assets transferred 
directly or indirectly to 
the minor child, not 
being a m a r r i e d 
daughter, by such indi- 
vidual; and 

(/)) so much of the income of 
any association of indivi- 
duals consisting of such 
individual and his wife 
as arises from assets 
transferred to the asso- 
ciation by such indivi- 
dual. 


17 . Where owing to the fact 
Reduction ^hat the total income 

of tax when of any asscssce has 

Xvecer- reachecl or exceeded 

tain limit a certain limit, he is 
18 small. liable to pay income- 

tax or to pay income-tax at a 
higher rate, the amount of 
income-tax payable by him shall, 
where necessary, be reduced so 
as not to exceed the aggregate 
of the following amounts, 
namely : — 

(a) the amount which 
would have been pay- 
able if his total income 
had been a sum less by 
one rupee than that 
limit, and ' 

(b) the amount by which 
his total income ex- 
ceeds that sum. 


New Section. 


(iv) from assets transferred 
directly or indirectly to the 
minor child, not being a married 
daughter, by such individual 
otherwise than for adequate 
consideration; and 

(h) so much of the income 
of any person or asso- 
ciation of persons as 
arises from assets 
t ran s f e r red ol henvise 
than for adequate cou- 
sideration to the person 
or association by such 
individual for the bene- 
fit of his wife or a 
minor child or both. 

17 . (Z) Where a person is 
not resident in British India, and 
is a British subject as defined in 
section 17 of the British 
Nationality and Status of 
Aliens Act, 1914, or a subject 
of a vState in India or Burma, 
the tax, including vSuper-tax, 
payable by him or on his behalf 
on his total income shall be an 
amount bearing to the total 
amount of the tax including 
super-tax which would have 
been payable on his total world 
income had it been his total 
income the same proportion as 
his total income bears to his 
total world income; and in the 
case of any other non-resident 
person, the income-tax payable 
by him or on his behalf on his 
total income shall be at the 
maximum rate and the super-tax 
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payable thereon shall be an 
amount bearing to the total 
amount of super-tax which 
would have been payable on his 
total world income had it been 
his total income the same propor- 
tion as his total income bears to 
his total world income. 

(2) Where there is included 
in the total income of any 
assessce any income (including 
income from a share in an 
unregistered firm, if assessed as 
such) exempted from tax by or 
under the provisions of this Act, 
the income-tax excluding super- 
tax payable l)y the assessec shall 
be an amount bearing to the total 
amount of the income-tax ex- 
cluding super-tax which would 
have l)een payal)lc on the total 
income had no part of it been 
exempted the same proportion as 
the unexempted portion of the 
total income bears to the total 
income. 


CHArTKR TV. CHAPTER IV. 


Deductions and Assessment. 

18. * * * ♦ * 
Payment by 
deduction at 
source. 

(2) Any person responsible 
for paying any income charge- 
able under the head “Salaries” 
shall, at the time of payment, 
deduct income-tax hut not super- 
tax on the amount payable at 
the rote applicable to the esti- 


Deductions and Assessment. 

18. 


(2) Any person responsible 
for paying any income charge- 
able hnder the head “Salaries” 
shall, at the time of payment; 
deduct income-tax and super-tax 
on the amount payable at a rate 
representing the average of the 
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mated income of the assesscc 
under this head : 

Provided that such person 
may, at the time of making- any 
deduction, increase or reduce the 
amount to be deducted under this 
sub-section for the purpose of 
adjusting any excess or defi- 
ciency arising out of any previ- 
ous deduction or failure to 
deduct. 

(2 A) Notwithstanding any- 
thing hereinbefore contained for 
the purpose of making the 
deduction under sub-section (2), 
there shall be included in the 
amount payable any income 
chargeable under the head “Sala- 
ries” which is payable to the 
assessee out of India by or on 
behalf of the Crown, and the 
value in rupees of such income 
shall be calculated at the pres- 
cribed rate of exchange. 


(3) The person responsible 
for paying any income charge- 
able under the head “Interest on 
securities” shall, unless other- 
wise prescribed in the case of 
any security of the Central 


New Section. 

rates applicable to the estimated 
total income of the assessee 
under this head : 

No change. 


(2A) No changi 


{2B) Any person responsible 
for jiaying any income charge- 
able under the head “Salaries” 
to a person not resident in 
British India .shall at the time 
of payment deduct income-tax 
at the maximum rate and also 
super-tax at the rate or rates 
-applicable to the estimated 
income of the asses.sce under this 
head. 

(5) No change. 
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Government, at the time of pay- 
ment, deduct income-tax hut 
not super-tax on the amount of 
the interest payable at the maxi- 
muni rate. 

Provided that where the 
Income-tax Officer gives a cer- 
tificate in writing (which certi- 
ficate he shall give in every 
proper case on the application of 
the assessec) that to the best of 
his belief the total income of a 
recipient will be less than the 
minimum liable to income-tax or 
will be liable to a rate of income- 
tax less than the maximum rate, 
the person responsible for pay- 
ing any income herein referred 
to to such recipient shall, until 
such certificate is cancelled by 
the Income-tax Officer, pay the 
income without deduction or 
deduct the tax at such less rate, 
as the case may be. 


{3 A) Where the Income-tax 
Officer has reason to believe that 
the total income of any person 


New Section. 


Provided that where the 
Income-tax Officer gives a cer- 
tificate in writing (which 
certificate he .shall give in every 
proper case on the application of 
the asses.see) that to the best of 
his belief the total income or the 
total world income of a recipient 
will be less than the minimum 
liable to income-tax or will be 
liable to a rate of income-tax less 
than the maximum rate, the per- 
son responsible for paying any 
income referred to in this sub- 
section or in snb-section (2B), 
as the casW may be, to such reci- 
pient shall, until such certificate 
is cancelled by the Income-tax 
Officer, pay the income without 
deduction or deduct the tax at 
.such less rate, as the case may 
be. 

(3 A) Any person responsible 
for paying to a person not resi- 
dent in British India any 
interest not being ‘Interest ,on 
Securities,’ or any other siim 
chargeable under the provisions 
of this Act, shall, at the time of 
payment, unless he is himself 
liable to pay income-tax thereon 
as an agent, deduct income-tax 
at the maximum rate. 

(3B) Where the Income-tax 
Officer has reason to believe that 
the total world incotne of !Siny 
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residing out of British India to 
whom any interest not being 
“Interest on Securities” is pay- 
able, will in any year exceed the 
maximum amount which is not 
chargeable with super-tax under 
the law for the time being in 
force, he ntay, by order in writ- 
ing, require the person respon- 
sible for paying such interest to 
such person to deduct at the time 
of payment income-tax and 
super-tax at the rates deter- 
mined by the Income-tax Officer 
to be applicalde to the total 
income of such person in that 
year. 

(3B) Where the person res- 
ponsible for paying any interest 
not being “Interest on Securi- 
ties” to any per.son pays to that 
person in any year an amount 
of such interest exceeding in 
the aggregate the maximum 
amount which is not chargcal)le 
with super-tax under the law for 
the time being in force, the per- 
son responsilde for paying such 
interest shall, if he has not rea- 
son tq believe that the recipient 
is^sfdent in British India, and 
n6 order under subsection (3 A) 
has been received in re.spect of 
such recipient, deduct at the time 
Of payment income-tax on the 
total amount of such interest at 
the rate appropriate to such 
total, and super-tax on the 
amount by which such total ex- 
ceeds the maximum amount not 
chargeable with super-tax at the 
rate applicable to such excess. 


New Section. 

person residing out of British 
India to whom any interest not 
being “Interest on Securities” or 
any other sum chargeable under 
this Act is payable, will in any 
year exceed the maximum 
amount which is not chargeable 
with super-tax under the law 
for the time l)eing in force, he 
may, by order in writing, 
retjuire the person responsilde 
for making such payments to 
such person to deduct at the time 
of payment super-tax at the rates 
determined by the Income-tax 
Officer to be applicable to the 
total world income of such per- 
son in that year. 

(JC) Where the person res- 
ponsible for paying any interest 
not being “Interest on Securi- 
ties” or any other sum charge- 
able under this Act to any 
person makes to that person in 
any year payments exceeding in 
the aggregate the maximum 
amount which is not chargeable 
with super-tax under the law for 
the time being in force, the per- 
son responsible for making such 
payments, shall, if he has not 
reason to believe that the reci- 
pient is resident in British India, 
and no order under subsection 
(3B) has been received in res- 
l)ect of such recipient, deduct at 
the time of payment super-tax 
on the amount by which the total 
amount of such payments 
exceeds the maximum amount 
not chargeable with super-tax 
at the rate applicable to such 
excess, 
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(3C) Where the Income-tax 
Officer has reason to believe that 
any person, who is a shareholder 
in a company, is resident out pf 
British India and that the fofcil 
income of such person will in 
any year exceed the maximum 
amount which is riot chargeable 
to super-tax under the law for 
the time being in force, he may, 
by order in writing, rcciuire the 
principal officer of the comj)any 
to deduct at the time of payment 
of any dividend from the com- 
pany to the shareholder in that 
year super-tax at such rate as 
the Income-tax Officer may 
determine as being the rate 
applicable in respect of the 
income of the shareholder in that 
year. 

{3D) If in any year the 
amount of any dividend or the 
aggregate amount of any divi- 
dends paid to any shareholder 
by a company (together with 
the amount of any income-tax 
payable by tbe company in res- 
pect thereof) exceeds the maxi- 
mum amount of the total income 
of a person which is not charge- 
able to super-tax under the law 
for the time being in force, and 
the principal officer of the com- 
pany has not reason to believe 
that the shareholder is resident 
in British India, and no order 
under sub-section (3C) has been 
received in respect of such 
shareholder by the principal 
officer from the Income-tax 
Officer, the principal officer shall 
at the time of payment deduct 


New Section. 

(3D) Where the Income-tax 
Officer has reason to believe that 
any person, who is a share- 
holder in a company, is resident 
out of British India and that the 
total tvorld income of such per- 
son will in any year exceed the 
maximum amount which is not 
chargeable to super-tax under 
the law for the time being in 
force, he may, by order in 
writing, require the principal 
officer of the company to deduct 
at the time of payment of any 
dividend from the company to 
the shareholder in that year 
super-tax at such rate as the 
Income-ta.x Officer may deter- 
mine as being the rate applicable 
in respect of the income of the 
shareholder in that year. 

{3H) If in any year the 
amount of any dividend or the 
aggi'^’^ate amount of any divi- 
dends paid to any shareholder by 
a company (together with the 
amount of any income-tax pay- 
able by the company in respect 
thereof) exceeds the maximum 
amount of the total income of a 
person which is not chargeable 
to super-tax under the laW Jpr 
the time being in force, and the 
principal officer of the company 
has not reason to believe that 
the shareholder is resi4ent in 
British India, and no order 
under sub-section (3D) has been 
received in respect of such 
shareholder by the principal 
officer from the Income-tax 
Officer, the principal officer shall 
at the time of payment deduct 
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super-tax on the amount of such 
excess at the rate which would 
be applicable under the law for 
the time being in force if the 
amount of such dividend or 
dividends (together with the 
amount of such income-tax as 
aforesaid) constituted the whole 
total income of the shareholder. 

(■/) All sums deducted in 
accordance with the provisions 
of this section shall, for the pur- 
pose of computing the income of 
an assessee, be deemed to be 
income received, 

(5) Any deduction made in 
accordance with the provisions 
of this section shall lie treated 
as a payment of income-tax or 
super-tax on behalf of the per- 
son from whose income the 
deduction was made, or of the 
owner of the security, as the case 
may be, and credit shall be given 
to him therefor in the assess- 
ment, if any, made for the fol- 
lowing year under this Act : 


' Provided that, if such person 
or such owner obtains, in accor- 
dance with the jirovisions of this 
Act, a, refund of any portion of 
the tax so deducted, no credit 
shall be given for the amount of 
such refund: 

, Provided further that where 
such person or owner is a 
person whdse income is included 


New Section. 

super-tax on the amount of such 
excess at the rate which would 
lie applicable under the law for 
the time being in force if the 
amount of such dividend, or 
dividends (together with the 
amount of such income-tax as 
aforesaid) constituted the whole 
total income of the shareholder. 

(■/) No change. 


(5) /\ny deduction made in 
accordance with the jirovisions 
of this section and any sum hy 
which a dividend has been 
increased under sub-section (2) 
of section 16 shall be treated as 
a ])ayment of income-tax or 
su[)er-tax on behalf of the per- 
.son from who.se income the 
deduction was made, or of the 
owner of the security or of the 
shareholder, as the case may be, 
and credit shall be given to him 
therefor in the assessment, if 
any, made for the following year 
under this Act: 

No change. 


Provided further that where 
such person or owner is a person 
whose income is included under 
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under the provisions of sub- 
scctimi (3) of section 16 in the 
total income of another person 
that person shall be deemed to 
be the person or owner on whose 
behalf payment has been made 
and to whom credit shall be 
given in the assessment for the 
following year. 


(6) All sums deducted in 
accordance with the provisions 
of this section shall be paid 
within the prescribed time by 
the person making the deduction 
to the credit of the Central 
('lovernment or as the Central 
Board of Revenue directs. 

(7) If any such person does 
not (leduct and pay the tax as 
required by or under this section, 
he shall, without prejttdice to any 
other conseciuences which he 
may incur, be deemed to be an 
as.scs.see in default in respect of 
the tax : 


Provided that the Income-tax 
Officer shall not make a direc- 
tion under sul>section (f) of 
section 46 for the recovery of 
any penalty from such person 
unless satisfied that such person 
has wilfully failed to deduct and 
pay the tax. 

(8) The power to itvy by 
deduction under this section shall 

' .. 8 ' ■ 


New Section. 

the provisions of clause (c) of 
sub-section (1) or subsection 
(.?) of section 16, section 44D 
or section 44B in the total 
income of another person such 
other person shall be deemed to 
l)e the person or owner on whose 
behalf payment has been made 
and to whom credit shall be 
given in the assessment for the 
following year. 

(6) No change. . 


(7) If any such per. son does 
not deduct or after deducting 
fails to pay the tax as required 
by or under this section, he, and 
in the cases specified in sub- 
sections (3D) and (3M) the 
company of which he is the 
principal officer shall, without 
prejudice to any other conse- 
quences which he or it may 
incur, be deemed to be an 
assessee in default in respect of 
the tax : ^ 

No change. 


(8) No change. 
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be without prejudice to any other 
inode of recovery. 

(P) Every person deducting 
income-tax or super-tax in 
accordance with the provisions 
of sub-section (3), (3A), (3B), 
(,3C) or {3D), shall, at the time 
of payment of interest or divi- 
dends, furnish to the person to 
whom such payment is made a 
certificate to the effect that 
income-tax or super-tax has been 
deducted, and specifying the 
amount so deducted, the rate at 
which the tax has been deducted, 
and such other particulars as 
may be prescribed. 


19. In the case of income 
Payment in chargeable under 
other cases. head Other than 

“salaries” or “interest on securi- 
ties,” and in any case where 
income-tax has not lieen deduc- 
ted in accordance with the 
provisions of section 18, the tax 
shall be payable by the asscsscc 
direct. 


Supply of 
Infoimation 
regarding 
dividends. 


19A. The principal officer of 
every comjiany shall, 
on or before the 15th 
clay of June in each 
year, furnish to the 
prescribed officer a retufn in the 
prescribed form and verified in 
the prescribed manner of the 
names and of the addresses, as 
entered in the register of share- 
holders maintained by the com- 
pany, of the .shareholders to 
whom a dividend or aggregate 
dividends exceeding such 


New Section. 


(P) Ivvery person deducting 
income-tax or super-tax in 
accordance with the provisions 
of sub-sections (5), (3 A), {3B), 
(3C), (3D) or (3B), shall, at 
the time of payment of the sum 
from which tax has been 
deducted, furnish to the person 
to whom such payment is made 
a certificate to the effect that 
income-tax or super-tax has been 
deducted, and specifying the 
amount so deducted, the rate at 
which the tax has been deducted, 
and such other particulars as 
may be prescribed. 

19. In the case of income in 
re.s])ect of which provision is not 
made under section 18 for deduc- 
tion of income-tax at the time 
of payment, and in any case 
where income-tax has not been 
deducted in accordance with the 
provisions of section 18, income- 
tax shall be payable by the 
assessee direct. 

19A. No change. 
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Old Section. 


New Section. 


amount as may be prescribed in 
this behalf has or have been 
distributed during the preceding 
year and of the amount so dis- 
tributed to each such share- 
holder. 


20. The principal officer of 


Certificate 
by company 
to share- 
holders re- 
ceiving divi- 
dends. 


every company shall, 
at the time of distri- 
bution of dividends, 
furnish to every per- 
son receiving a divi- 


dend a certificate to the effect 


that the company has paid or 
will pay income-tax on the pro- 
fits which are being distributed. 


and specifying such other 
particulars as may be pre.scribcd. 


20A. 

Supply of 
information 
regarding 
interest. 


The person responsible 
for paying any in- 
terest not being 
“Interest on securi- 
ties” shall, on or 


before the fifteenth day of June 
in each year, furnish to the pres- 
cribed officer a return in the 


prescribed form and verified in 
the prescribed manner of the 
names and addresses of all per- 
sons to whom during the 
previous financial year he has 
paid interest or aggregate inter- 
est exceeding such amount not 
lieing less than ofie thousand 
rupees as may be prescribed in 
this behalf, together with the 
amount paid to each such person. 


20. No change. 


20A. The person responsible 
for paying any interest not being 
“Interest on securities” shall, on 
or before the fifteenth day of 
June in each year, furni.sh to the 
prescribed officer a return in the 
prescribed form and verified in 
the prescribed manner of the 
names and addresses of all per- 
sons to whom during the previ- 
ous financial year he has paid 
interest or aggregate interest 
exceeding such amount not being 
less than four hundred rupees as 
may be prescribed in this behalf, 
together with the amount paid to 
each such person. 


21. The prescribed persoil in 21. The prescribed person in 
Annual the case of every the case of every Governi|ient 

return. Government office, office, and the principal officer or 

and the principal officer iSt the the prescribed person in the c^ 
prescrilied persbn in the case of of every local authority, con#- 
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every local authority, company 
or other public body or associa- 
tion, and every private employer 
shall prepare, and, within thirty 
days from the 31st day of March 
in each year, deliver or cause to 
be delivered to the Income-tax 
Officer in the prescribed form, a 
return in writing showing — 

(a) the name and, so far as 
it is known, the 
address, of every per- 
son who was receiving 
on the said 31st day of 
March, or has received 
during the year ending 
on that date, from the 
authority, company, 
body, association or 
private employer, as the 
case may be, any 
income chargeable un- 
der the head “Salaries” 
of such amount as 
may l)e prescribed ; 

(h) the amount of the in- 
come so received by 
each such person, and 
the time or times at 
which the same was 
paid ; 


(r) the amount deducted in 
respect of income-tax 
from the income of 
each such person. 


New Section, 

pany or other public body or 
association, and every private 
employer shall prepare, and, 
within thirty days from the 31st 
day of March in each year, 
deliver or cause to be delivered 
to the Income-tax Officer in the 
prescribed form, and verified in 
the prescribed manner, a return 
in writing showing — 

(o) the name and, so far as 
it is known, the ad- 
dress, of every person 
who was receiving on 
the said 31st day of 
March, or has received 
or to whom was due 
during the year ending 
on that date, from the 
authority, company, 
body, association or 
private employer, as 
the case may be, any 
income chargeable un- 
der the head “Salaries” 
of such amount as may 
be prcscril)ed; 

(h) the amount of the 
income so received or 
so due by each such 
person, and the time or 
times at which the 
same was paid or due, 
as the case may be; 

(c) the amount deducted in 
respect of income-tax 
and super-tax from the 
. ^ . income of each such 

* person. 

" 22 . (1) The Income-tax 


•jtlk (1) The principal officer 

of every company Officdl^ shall, on or before the 
li^ine. shall prepare, and, 1st day of May in each year, 
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on or before the fifteenth clay of 
June in each year, furnish to the 
Income-tax Officer a return, in 
the prescribed form and verified 
in the prescribed manner, of the 
tc^tal income of the company 
during the previous year; 


Provided that the Income-tax 
Officer may, in his discretion, 
extend the date for the delivery 
of the return in the case of any 
company or class of companies. 

(2) In the case of any person 
other than a company whose 
total income is, in the Income- 
tax Officer’s opinion, of such an 
amount as to render such person 
liable to income-tax, the Income- 
tax Officer shall serve a notice 
upon him requiring him to fur- 
nish, within such period, not 
being less than thirty days, as 
may be specified in- the notice, a 
return in the prescribed form, 
and verified in the prescribed 
manner setting forth (along with 
such other particulars as mqy he 
provided for in the notice) lifs 
total income during the jpevious 
year, 


New Section. 

give notice by publication in the 
press and by publication in the 
prescribed manner, requiring 
every person whose total income 
during the previous year ex- 
ceeded the maximum amount 
which is not chargeable to 
income-tax to furnish, within 
such period not being less than 
sixty days as may be .specified 
in the notice, a return, in the 
prescribed form and verified in 
the prescribed manner, setting 
forth (along with such other 
particulars as may be required 
by the notice) his total income 
and total world income during 
that year: 

Provided' that the Income-tax 
Officer may in his discretion 
extend the date for the delivery 
of the return in the case of any 
person or class of persons. 

' (2) In the case of any person 

whose total income is, in the 
Income-tax Officer’s opinion, of 
such an amount as to render 
such person liable to income-tax, 
the Income-tax Officer may serve 
a notice upon him requiring him 
to furnish, within such period, 
not being less than thirty days, 
as may be specified in the notice, 
a return in the prescribed form 
and verified in the prescribed 
manner setting forth (along 
with such other particulars as 
m^ be provided for in. the 
notice) his total income anWi^tal 
world income durin^f the 
ous year. 
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(5) If any person has not 
furnished a return within the 
time allowed by or under sub- 
section (/) or .sub-section (2), 
or having furnished a return 
under either of those sub-sec- 
tions, di.scovers anv omission or 
wrong statement therein, he may 
furnish a return or a revised re- 
turn, as the case may be, at any 
time before the assessment is 
made, and any return so made 
shall be deemed to be a return 
made in due time under this 
section. 

(4) The Income-tax Officer 
may serve on the principal 
officer of any company or on any 
person upon whom a notice has 
been served under sub-section 
(2) a notice requiring him, on a 
date to be therein .specified, to 
produce, or cause to be produced, 
such accounts or documents as 
the Income-tax Officer may re- 
quire : 

Provided that the Income-tax 
Officer .shall not require the pro- 
duction of any accounts relating 
to a period more than three years 
I)rior to the previous year. 


Provided that the Income-tax 
Officer may in his discretion ex- 
tend the date for the delivery of 
the return. 

(5) If any person has ‘not 
furnished a return within the 
time allowed by or under sul)- 
section (1) or sub-section (2), 
or having furnished a return 
under cither of those sub- 
sections, discovers any omission 
or wrong statement therein, he 
may furnish a return or a 
revised return, as the case may 
be, at any time before the assess- 
ment is made. 


(4) The Income-tax Officer 
may serve on any person who 
has made a return under sub- 
section or upon whom a 
notice has been served under 
sul)-section (2) a notice requir- 
ing him, on a date to be therein 
.specified, to produce, or cause to 
be produced, such accounts or 
documents as the Income-tax 
Officer may require : 

No change. 


, (5) The prescribed form of 
the returns referred to in sub- 
.sections ( 7) and (2) shall, in the 
case of an assessee engaged in 
any business, profession or vo- 
cationfi^equire him to furnish 
particulars of the location and 
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Assessment. 


23 . (/) If the Income-tax 
Officer is satisfied 
that a return made 
under section 22 is correct and 
comjilete, he shall assess the total 
income of the assessec, and shall 
determine the sum payable by 
him on the basis of such return. 


(2) If the Income-tax Officer 
has reason to bclkvuc that a re- 
turn made under section 22 is 
incorrect or incomeplete, he shall 
sen'c on the person who made 
the return a notice requiring 
him, on a date to be therein 
specified, either to attend at the 
Income-tax Officer’s office or to 
produce, or to cause to be there 
produced, any evidence on which 
such person may rely in support 
of the return. 


(3) On the day specified in 
the notice issued under sub- 
section (2), or as sooniafter- 
wards as may be, the Income- 


' New Section. 

Style of the principal place 
wherein he carries on the busi- 
ness, profession or vocation and 
of any branches thereof, the 
names and addresses of his 
partners, if any, in such busi- 
ness, profession or vocation and 
the extent of the share of the 
assessee and the shares of all 
such partners in the profits of 
the business, profession or voca- 
tion and any branches thereof. 

23 . (i) If the Income-ta.x 
Officer is satisfied without re- 
quiring the presence of the 
assessee or the production by 
hint of any evidence that a 
return made under section 22 is 
correct and complete, he shall 
assess the total income of the 
assessee, and shall determine the 
sum payable by him on the basis 
of such return. 

(2) If the Income-tax Officer 
is not satisfied zvithout requiring 
the presence of the person who 
made the return or the produc- 
tion of evidence that a return 
made under section 22 is correct 
and complete, he shall serve on 
such person a notice requiring 
him, on a date to be therein 
specified, either to attend at the 
Income-tax Officers’ Office or to 
produce, or to cause to be there 
produced, any evidence on which 
such person may rely in support 
of the return. 

Q) No change. . ^ 



64 


THE INDIAN INCOME-TAX ACT 


Old Section. 

tax Officer, after hearing such 
evidence as sitch person may 
produce and such other evidence 
as the Income-tax Officer may 
require, on specified points, 
shall, by an order in writing, 
assess the total income of the 
assesscc, and determine the sum 
payable by him on the basis of 
such assessment. 

(4) If the principal officer of 
any company or any other per- 
son fails to make a return under 
suh-section (1) or subsection 
(2) of section 22, as the case 
may he, or fails to comply with 
all the terms of a notice issued 
under sub-section (4) of the 
same section or, having made a 
return, fails to comply with all 
the terms of a notice issued 
under sub-.section (2) of this 
section, the Income-tax Officer 
shall make the assessment to 
the best of his judgment and, in 
the case of a registered firm, 
may cancel its registration : 


Provided that the registration 
of a firm shall not be cancelled 
until fourteen days have elapsed 
frouT^the issue of a notice by the 
Income-tax Officer to the firm 
intimating his intention to cancel 
its registration. 


New Section. 


(4) If any person fails to 
make the return required by any 
notice given under sub-section 
(2) of section 22 and has not 
made a return or a revised re- 
turn under subsection (3) of the 
same section, or fails to comply 
with all the terms of a notice 
issued under sub-section (4) of 
the same section or, having made 
a return, fails to comply with 
all the terms of a notice issued 
under sub-section (2) of this 
section, the Income-tax Officer 
shall make the assessment to the 
best of his judgment and deter- 
mine the sum payable by the 
asscssce on the basis of such 
assessment and, in the case of a 
firm, may refuse to register it 
or may cancel its registration if 
it is already registered : 

No change. 


(5) Notwithstanding any- 
thing (Contained in the foregoing 
sub-sections, when the assessee 
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is a firm and the total income of 
the firm has l)ecn assessed under 
sub-section (i), sub-section ( 3 ) 
or sub-section (■^), as the case 
may be, — 

(a) in the case of a regis- 
tered firm, the sum 
])ayal)le by the firm 
itself shall not be de- 
termined but the total 
income of each partner 
of the firm, inclutling 
therein his share of its 
income, profits and 
gains of the previous 
year, shall be assessed 
and the sum payable by 
him on the basis of 
such assessment shall 
be determined: 

I’rovided that if such share 
of any partner is a loss 
it .shall be set off 
against his other in- 
come or carried for- 
ward and set off in 
accordance with the 
• ]>rovisions of section 
24: 

Provided further that when 
any of such partners is 
a person not resident in 
British India his share 
of the income, profits 
and gains of the firm 
^ shall be assessed on-the 
firm at the rates which 
would be applicable if 
it were assessed on him 
personally, and the sum 
so determined as pay- 
^ able shall be paid by 

‘ the firm ; and 
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23A. ( / ) Where the Iiiconic- 
Powerto tax ( inker i.s sati.s- 
a^^ssindi- fjgd jhat ^nv firm or 
bersofeer- t)ther association ol 
tain firms, individuals carryinef 
and com- on any business, 
panics. other than a Hindu 

undivided family or a company, 
is under the control of one 
member thereof, and that such 
firm or association has been 
formed or is Ijeing used for the 
j)urposc of evading or reducing 
jLhe liability to tax of any mem- 
ber thereof, he may, tvith the 
previous approval of the Assis- 
tant Commissioner, pass an 
order that the sum payable as 
income-tax by the firm or asso- 
ciation shall not be determined, 


New Section. 

(/)) in the case of an unre- 
gistered firm, the 
Income-tax Officer may 
instead of determining 
the sum [layable by the 
firm itself proceed in 
the manner laid down 
in clause (a) as appli- 
cable to a registered 
firm, if, in his opinion, 
the aggregate amount 
of the tax including 
super-tax, if any, pay- 
able by the partners 
under such procedure 
would be greater than 
the aggregate amount 
which would be ])ayable 
by the firm and the 
partners individually if 
the firm were assessed 
as an unregistered 
firm. 

23A. (1) Deleted. 
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and thereupon the share of each 
member in the profits and gains 
of the firm or association shall 
be included in his total income 
for. the purpose of his assess- 
ment thereon. 

■ Explanation . — A member of 
a firm or association who owns 
the whole or the major portion 
of the capital of the firm or 
association .shall not by reason 
only of that fact be deemed to 
control the firm or association. 

{2) Where the Income-tax 
Officer is satisfied that a com- 
pany is under the control of not 
more than five of its members 
and that its profits and gains are 
allowed to accumulate l)eyond its 
reasonable needs, existing and 
contingent, having regard to the 
maintenance and development of 
its business, without being dis- 
tributed to the members, or that 
a reasonable part of its profits 
and gains, having regard to the 
said needs, has not been distri- 
buted to its meiiilicrs in such 
manner as to render the amount 
distributed liable to be included 
in their total income, and that 
such accumulation or failure to 
distribute is for the purpose of 
preventing the imposition of tax 
upon any of the 'members in 
respect of their shares in the 
profits and gains so accumulated 
or not distributed, the Income- 
tax Officer may, with the pre- 
vious approval of the Assistant 
Gdmmissioner, pass an order 
that the sum payable as iheome- 


New Section. 


23A. (/) Where the Income- 
tax Officer is satisfied that in 
respect of any previous year the 
profits and gains distributed as 
dividends by any company up to 
the end of the sixth month after 
its accounts for that previous 
year are laid before the company 
in general meeting increased by 
any income-tax payable thereon 
arc less than sixty per cent, of 
the assessable income of the 
company of that previous year, 
he shall, unless he is satisfied 
that having regard to losses 
incurred by the company in 
earlier years or to the smallness 
of the profit made, the payment 
of a dividend or a larger divi- 
dend than that declared would 
l>e unreasonable, make with the 
previous approval of the Inspect- 
ing Assistant Commissioner an 
order in writing that the undis- 
tributed portion of the assessable 
income of the company of that 
previous year as computed for 
income-tax purposes shall be. 
deemed to have been distributed 
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tax by the company shall not be 
determined, and thereupon the 
proportionate share of each 
member in the profits and gains 
of the company, whether such 
profits and gains have l)een dis- 
tributed to the meml)ers or not, 
shall be included in the total 
income of such member for the 
purpose of his assessment 
thereon : 


New Section. 

as dividends amongst the share- 
holders as at the date of the 
general meeting aforesaid, and 
thereupon the projwrtionate 
share thereof of each share- 
holder shall be included in the 
total income of such shareholder 
for the purpose of assessing his 
total income: 


Provided that when the re- 
serves representing accumula- 
tions of past profits which have 
not been the subject of an order 
under this sub-section exceed the 
paid up capital of the company, 
together with any loan capital 
which is the property of the 
shareholders, or the actual cost 
of the fixed assets of the com- 
pany whichever of these is 
greater this section shall apply 
as if instead of the words ‘sixty 
per cent, of the assessable 
income’ the words ‘one hundred 
per cent, of the assessable 
income’ were substituted: 

Provided further that no 
order under this sub-section 
shall be made where the com- 
pany has distributed not less 
than fifty-five per cent, of the 
assessable income of the com- 
pany, unless the company, on 
receipt of a notice from the 
Income-tax Officer that he pro- 
poses to make such an order, 
fails to make within three 
months of the receipt of such 
notice a further distribution of 
its profits and gains so that the 
total distribution made is not 
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Provided that this sul)-scction 
shall not apply to any company 
which is a subsidiary company 
or in which the public arc subs- 
tantially interested. 


lurfylanatioii . — Por the pur- 
pose of this sub-section, — 

(fl) a company shall be 
deemed to lie a subsi- 
diary company if, by 
reason of the beneficial 
ownership of shares 
therein, the control of 
the company is in the 
hands of a company, 
not bein^ a company 
to which the provisions 
of this sub-section 
apply, or of two or 
more companies none 
of which is a company 
.to which those provi- 
sions apply; 

(ft) a company shall be 
deemed to be a com- 
pany iir which the 
public are substantially 
interested if shares of 
the company (not be- 
ing shares entitled to a 
fixed rate of dividend, 
whether with or with- 
out a further right to 


New Section. 

less than sixty per cent, of the 
assessable income of the com- 
pany of the previous year 
concerned : 

Provided further that this 
sub-section shall not apply to 
any company in which the pub- 
lic are substantially interested or 
to a subsidiary company of such 
a company if the whole of the 
.share capital of such .subsidiary 
company is held by the parent 
company or by the nominees 
thereof. 

B.rplanation . — Por the pur- 
pose of this sub-section, — 

(a) Deleted. 


No change. 
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participate in profits) 
carrying not less than 
twenty-five per cent, of 
the voting power have 
been allotted uncondi- 
tionally to, or acquired 
unconditionally by, and 
are at the end of the 
previous year benefi- 
cially held by, the 
public (not including a 
company to which the 
provisions of this sub- 
section apply), and if 
any such .shares have in 
the course of such 
previous year been the 
subject of dealings in 
any stock exchange in 
British India or are in 
fact freely transferable 
by the holders to other 
members of the public; 

(c) unless the contrary is 
proved, a company 
shall be deemed to be 
under the control of 
any persons where the 
majority of the voting 
power or shares is in 
the hands of those 
persons or of relatives 
or nominees of those 
persons ; 

(r/) “nominee” means a 
person who may be 
required to exercise his 
voting power on the 
directions of, or holds 
sliai*es directly or 
indirectly on behalf of, 
another person. 


New Section. 


(r) Ih’lctcd. 


(d) Deleted. 
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(.?) The Assistant Commis- 
sioner shall not give his approval 
to any order proposed to he 
passed by the Income-tax Officer 
under this section until he has 
given the firm, association Or 
company concerned an opportu- 
nity of being heard. 

(4) (i) Where any member 
of a firm or association of indi- 
viduals makes default in the 
payment of tax on his share of 
profits and gains which has been 
included in his total income 
under the provisions of sub- 
section (i) such tax may be 
recoveretl from the firm or 
association, as the case may be. 

(ii) Where the proportionate 
share of any member of a com- 
pany in the undistributed profits 
and gains of the company has 
been included in his total income 
under the provisions of snh- 
scctioii (2), the tax payable in 
respect thereof shall be recover- 
able from the company and may 
be recovered from such member, 
if there are not snfificient funds 
in the hands of the company to 
pay the tax, or if the winding up 
of the company has commenced. 

(m) Where tax is recoverable 
from a company, firm or other 
association under this sub- 
section, a notice of demand shall 
l)e served upon it in the pres- 
cribed form showing the sum so 
payable, and such company, firm 
or ajiociotiow shall be deemed to 
be the assessee in respect of such 


New Section, 

(2) The Inspecting Assistant 
Commissioner shall not give his 
approval to any order prtiposcd 
to be passed by the Income-tax 
Officer under this .section until 
he has given the company con- 
cerned an opportunity of being 
heard. 

(5) (/) Deleted. 


(ii) Where the proportionate 
share of any member of a com- 
pany in the undistributed profits 
and gains of the company has 
been included in his total income 
under the provisions of snb- 
.u’ction (/), the tax payable in 
respect thereof shall be recover- 
able from the company, if it 
cannot be recovered from such 
member. 


(Hi) Where tax is recoverable 
from a company under this sub- 
section, a notice of demand shall 
be served upon it in the prescri- 
bed form showing the sum so 
payable, and such company shall 
be deemed to be the a,ssessee in 
res{)ect of such sum, for the pur- 
poses of Chapter VI. 
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sum, for the purposes of Chapter 

VI. 

(5) Where tax has been paid 
in respect of any undistrilnited 
profits and gains of a company 
under this section, and such 
profits and gains are subse- 
quently distributed in any year, 
the proportionate share therein 
of any member of the company 
shall be excluded in computing 
his total income of that year. 


(•/) No change. 


(ji) When a company is a 
shareholder deemed under sub- 
section (/) to have received a 
dividend, the amount of the 
dividend thus deemed to have 
been i)aid to it shall be deemed 
to be part of its total income for 
the ])urpose also of the applica- 
tion of that sub-section to 
distributions of profits by that 
company. 


24 . (./) Where any assesscc 

Set-off of sustains a loss of 

loss in profits or gains in 

computing * , 

aggregate ^my year under any 

income. of the heads men- 

tioned In section 6, he shall be 
entitled to have the amount of 
the loss set off against his in- 
come, profits or gains under any 
other head in that year. 


24 . (1) No change. 


Provided that where the as- 
scssee is an imrcgisteretl firm 
which has not been assessed 
under the provisions of clause 
(&) of sub-section (5) of section 
23 in the manner applicable to 
a registered firm, any such loss 
shall be set off only against the 
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(J) Where the ;is.se.ssce is a 
rej^istered linn, and the loss 
sustained cannot wholly he set 
off under snb-section (/), any 
nieinher of such linn or any 
person who being a minor has 
been admitted to the benefits of 
partnership in such firm shall be 
entitled to have set off against 
any income, profits or gains of 
the year in which the loss w^as 
sustained in respect of w'hich the 
tax is payable by him such 
amount of the loss not already 
set off as is proportionate to his 
share in the firm or to his share 
of the benefits of partnership, as 
the case may be. 


income, profits and gains of the 
firm and not against the income, 
profits and gains of any of the 
partners of the firm: and where 
the asses.see is a registered firm, 
any loss which cannot be .set off 
against other income, profits and 
gains of the firm .shall be appor- 
tioned between the partners of 
the firm and they alone .shall be 
entitled to have the amount of 
the loss set off under this .section. 

(2) Where any a.s.ses.see sus- 
tains a loss of profits or gains 
in any year, being a previous 
year not earlier than the previ- 
ous year for the assessment for 
the year ending on the 31.st day 
of March, 1940, under the head 
‘Profits and gains of business, 
jirofession or vocation’, and the 
loss cannot be wholly set off un- 
der sul)-section (/), the portion 
not so set off shall be carried 
forward to the following year 
and set off against the profits 
and gains, if any, of the as.sessee 
from the same business, profes- 
sion or vocation for that year; 
and if it cannot be wholly so set 
off, the amount of loss not so 
set off .shall be carried forward 
to the following year and so on; 
but no loss shall be so carried 
forward for more than six years, 
and a loss arising in the previous 
years for the assessment for the 
years ending on the 31st day of 
March, 1940, the 31st day of 
March, 1941, the 31st day of 
March, 1942, the 31st day of 
March, 1943, and the 31st day 
of March, 1944, respectively, 
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Old Section. 


New Section. 

shall be carried forward only for 
one, two, three, four and five 
years, respectively : 

Provided that nothing herein 
contained shall entitle any' as- 
sessee, being a registered firm, 
to have carried forward and set 
off any loss which has been 
apportioned between the part- 
ners, under the proviso to sub- 
section (/), or entitle any as- 
seSvSee, being a partner in an 
unregistered firm which has not 
been assessed under the provi- 
sions of clause (h) of sub-section 
(d)of section 23 in the manner 
ap]>licable to a registered firm, 
to hav’e carried forward and set 
off against his own income any 
loss sustained by the firm: 

Provided further that where 
an unregistered firm is assessed 
as a registered firm under clause 
(/>) of sub-section (3) of sec- 
tion 23, during any year, its 
losses shall also be carried for- 
ward and set off under this 
section as if it were a registered 
firm : 

Provided further that where a 
change has occurred in the cons- 
titution of a firm or where any 
person carrying on any business, 
I)rofession or vocation has lieen 
succeeded in such capacity by 
another person, otherwise than 
by inheritance, nothing in this 
section shall be <leemed to entitle 
any ])erson other than the person 
incurring the loss to have it set 
off against his income, profits or 
gains. 
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24A. ( Z ) When it appears to 

Assessment the Iiiconic-tax Oifi- 

in case of any person 

departure , • i. 

frorn British may leave British 

India. India during the 

current financial year, or shortly 
after its expiry, and that he has 
no present intention of return- 
ing, the Income-tax Officer may 
proceed to assess him on his 
total income for the period from 
the expiry of the last pre-viotis 
year for whieh he has been 
assessed to the probable date of 
his departure from British 
India, for eaeh completed pre- 
vious year iiieluded in this period 
an as.<;essmeut shall be made on 
the total ineome of such person 
at the rate at which it would 
have been charged had such 
income been fully assessed, and 
for the period from the expiry 
of the last of such previous years 
to the probable date of depar- 
ture, the Income-tax Officer shall 
estimate the total income of such 
person and assess it at the rate 
in force for the financial year in 
which such assessment is made: 


New Section. 

(J) When, in the course of 
the assessment of the total 
income of any assessee, it is 
cstab1i.shed that a loss of profits 
or gains has taken place which 
he is entitled to have set off un- 
under the provisions of this 
section, the Income-tax Officer 
shall notify to the assessee by 
order in writing the amount of 
the loss as comjiuted by him for 
the purposes of this section. 

24A. (?) When it appears to 
the Income-tax Officer that any 
person may leave British India 
during the current financial year, 
or .shortly after its expiry, and 
that he has no present intention 
of returning, the Income-tax 
Officer may proceed to assess 
him on his total income of the 
period, from the expiry of the 
last preznous year of which the 
income has been assessed in his 
hands to the probable date of his 
departure from British India, or 
zvhere he has not been previously 
assessed, on his total income of 
the period up to the probable 
date of his departure from 
British India. The assessment 
shall be made on the total income 
of each completed preznous year 
included in such period at the 
rate at which such income would 
have been charged had it been 
fully assessed, and as respects 
the period from the expiry of the 
last of such completed preznous 
years to the probable date of 
'departure the Income-tax Officer 
shall estimate the total income of 
such person during such period 
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Provided that nothing herein 
contained shall authorise an 
Income-tax Officer to assess any 
income, profits or gains which 
have escaped assessment or have 
been assessed at too low a rate 
in respect of which he is del)ar- 
red from issuing a notice under 
section 34. 


(2) For the purpose of mak- 
ing an assessment under sub- 
section (?) the Income-tax 
Officer may serve a notice upon 
such person requiring him to 
furnish, within such time not 
being less than seven days as 
may be specified in the notice, 
a return in the same form and 
verified in the .same manner as 
a return under sub-section (2) 
of .section 22. .setting forth 
(along with such other particu- 
lars as may be provided for in 
the notice) his total income for 
each of the completed previous 
years comprised in the period 
first referred to in sub-section 
(7) and his estimated total 
income for the period from the 
expiry of the last such completed 
previous year to the probable 
date of his departure; and the- 
provisions of this Act shall, so 
far as may be, apply as if the 
notice were a notice issued under 
sub-section (2) of section 22. 


New Section. 

and assess it at the rate in force 
for the financial year in which 
such assessment is made: 

Provided that nothing herein 
contained shall authorise an 
Income-tax Officer to assess any 
income, profits or gains which 
have escaped assessment or have 
been under-assessed, or have 
been assessed at too low a rate, 
or have been the subject of 
e.vcessiz’c relief under this Act 
but in respect of which he is 
deliarred from issuing a notice 
under section 34. 

(2) For the purpose of mak- 
ing an assessment under sub- 
section (1) the Income-tax 
Officer may serve a notice upon 
such person requiring him to 
furnish, wdthin such time not 
being less than seven days as 
may be specified in the notice, a 
return in the same form and 
verified in the .same manner as 
a return under sub-section (2) 
of section 22, .setting forth 
(along with such other particu- 
lars as may be provided for in 
the notice) his total income for 
each of the completed previous 
years comprised in the relei’ant 
period referred to in the first 
sentence of sub-section (1) and 
his estimated total income for 
the period from the expiry of 
the last such completed previous 
year to the probable date of his 
departure ; and the provisions of 
this Act shall, so far as nt&y be, 
apply as if the notice were a 
notice issued under sub-section 
(2) of section 22, 
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24B. (7) Where a person 
Taxofde- dies, his executor, 

ceased per- administrator or 

byrepre- Other legal represen- 

sentative. tative shall he liable 

to pay out of the estate of the 
deceased person to the extent to 
which the estate is capable of 
meeting the charge the tax 
assessed as payable by such 
person, or any tax which would 
have been payable by him under 
this Act if he had not died. 

(2) Where a person dies 
before he is served with a notice 
under sub-section (2) of section 
22 or section 34, as the case may 
be, the Income-tax Officer may 
.serve on his executor, adminis- 
trator or other legal representa- 
tive a notice under sub-section 
(2) of section 22 or under 
section 34, as the case may be, 
and may proceed to assess the 
total income of the deceased 
person as if such executor, 
administrator or other legal 
representative were the asses.see. 


(3) Where a person die.s, 
without having furnished a re- 
turn which he has been required 
to furnish luxler the provisions 
of subsection (2) of section 22, 
or having furnished a return 
which the Income-tax Officer has 
reason to believe to be incorrect 
or incomplete, the Income-tax 
Officer may make an assessment 


New Section. 

24B. (7) No change. 


(2) Where a person dies 
before the |)ublication of the 
notice referred to' in sub-section 
(7) of .section 22 or before he 
is served with a notice under 
sub-section (2) of section 22 or 
section 34, as the case may be, 
his executor, administrator or 
other legal representative shall, 
on the serving of the notice 
under sub-section (2) of section 
22 or under .section 34, as the 
case may l)e, comply therewith, 
and the Income-tax Officer may 
proceed to assess the total income 
of the deceased person as if such 
executor, administrator or other 
legal representative were the 
assessee. 

(3) Where a person die.s, 
without having furnished a 
return which he has been re- 
quired to furnish under the 
provisions of section 22, or 
having furnished a return which 
the Income-tax Officer has rea- 
son to believe to be incorrect or 
incomplete, the Income-tax Offi- 
cer may make qn assessment Of 
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of the total income of such per- 
son and determine the ta.x; pay- 
able by him on the basis of such 
assessment, and for this purpo.se 
may require from the executor, 
administrator or other legal 
representative of the deceased 
person any accounts, documents 
or other evidence which he might 
under the provisions of sections 
22 and 23 have retiuircd from 
the deceased person. 


25 . (7) Where any business, 

. profession or voca- 

in case of tlOU on which Ill- 

discontinued come-tax was not at 
business. , , 

any time charged 
under the provisions of the 
Indian Income-ta.x Act, 1918, is 
discontinued in any year, an 
assessment may lie made in that 
year on the basis of the income, 
profits or gains of the period 
between the end of the previous 
year and the date of such dis- 
continuance in addition to the 
assessment, if any, made on the 
basis of the income, profits or 
gains of the previous year. 

(2) Any person discontinu- 
ing any such business, profes- 
sion or vocation shall give to the 
Income-tax Officer notice of 
such discontinuance within 
fifteen days thereof, and, where 
any person fails to give the 
notice required by this sub- 
section, the Income-tax Officer 


New Section. 

the total income of such person 
and determine the tax payable 
by him on the basis of such 
assessment, and for this purpose 
may hy the issue of the appro- 
priate notice zvhich would hove 
had to be serred upon the 
deceased person had he survived, 
require from the executor, admi- 
nistrator or other legal represen- 
tative of the deceased person any 
accounts, documents or other 
evidence which he might under 
the provisions of .section 22 and 
23 have rcijuired from the 
deceased person. 

25 . (/) and (2). No ehaufje. 
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may direct that a sum shall be 
recovered from him by way of 
penalty not exceeding the 
amount of tax subsctiuently 
asses.sed on him in respect of any 
income, profits or gains of the 
business, profession or vocation 
Up to the date of its discontinu- 
ance. 

(5) Where any business, 
profession or vocation on which 
tax was at any time charged 
under the provisions of the 
Indian Income-tax Act, 1918, is 
discontinued, no tax shall be 
payable in respect of the income, 
profits and gains of the period 
between the end of the previous 
year and the date of such dis- 
continuance, and the assessee 
may further claim that the 
income, profits and gains of the 
previous year shall be deemed to 
have lieen the income, profits and 
gains of the said period. Where 
any .such claim is made, an 
a.s.scssment shall be made on the 
basis of the income, ])rofits and 
gains of the said period, and if 
an amount of tax has already 
been paid in respect of the in- 
come, profits and gains of the 
previous year exceeding the 
amount payable on the basis of 
such assessment, a refund shall 
be given of the difference. 


New Section. 


(S) Where any business, pro- 
fession or vocation on which tax 
was at any time charged under 
the. provisions of the Indian 
Income-tax Act, 1918, is di.scon- 
tinued, f/icii, unless there has 
been a siiecessioii by virtue of 
which the provisions of sub- 
section (4) have been reudered 
applicable, no tax .shall be pay- 
aide in re.spect of the income, 
profits and gains of the period 
between the end of the previous 
year and the date of such dis- 
continuance, and the assessee 
may further claim that the 
income, profits and gains of the 
[irevious year .shall be deemed to 
have been the income, profits 
and gains of the said period. 
Where any such claim is made, 
an assessment shall be made on 
the basis of the income, profits 
and gains of the said period, and 
if an amount of tax has already 
been paid in respect of the 
income, profits and gains of the 
previous year exceeding the 
amount payable on the basis of 
such assessment, a refund shall 
be given of the difference. 

(4) Where the person who 
was at the commencement of 
the Indian Income-tax ( Amen4* 
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(4) Where an assessment is 
to be made under sub-section (1) 


New Section. 

ment) Act, 1939, carrying on 
any business, profession or voca- 
tion on which tax was at any 
time charged under the provi- 
sions of the Indian Income-tax 
Act, 1918, is succeeded in such 
capacity by another person, the 
change not being merely a 
change in the constitution of a 
partnership, no tax shall be 
payable by the first mentioned 
person in respect of the income, 
jirofits and gains of the period 
between the end of the previous 
year and the date of such suc- 
cession, and such person may 
further claim that the income, 
profits and gains of the previous 
year shall be deemed to have 
lieen the income, ])rofits and 
gains of the said period. Where 
any such claim is made, an 
assessment shall bo made on the 
basis of the income, jirofits and 
gains of the said jieriod, and, if 
an amount of tax has already 
been jiaid in respect of the 
income, profits and gains of the 
previous year exceeding the 
amount payable on the basis of 
such assessment, a refund shall 
be given of the difference. 

(.5) No claim to the relief 
afforded under sub-section (3) 
or sub-section (4) shall be enter- 
tained unless it is made before 
the expiry of one year from the 
date on which the busines, pro- 
fession or vocation was discon- 
tinued or the succession took 
place, as the case may be. 

(6) Where an assessment is 
to be made under sub-section 
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or SKb-scction (5), the Income- 
tax Officer may serve on - the 
person whose income, profits 
and gains are to he assessed, or, 
in the case of a firm, on any 
person who was a meml)er of 
snch firm at the time of its dis- 
continuance, or, in the case of 
a company, on the principal 
officer thereof, a notice contain- 
ing all or any of the requirements 
which may be included in a 
notice under sub-section (2) of 
section 22, and the provisions of 
this Act shall, so far as may be, 
apply accordingly as if the notice 
were a notice issued under that 
sub-section. 

25A. ( / ) Where, at the time 

A.ssessment making an as.sess- 
after parti- luent Under section 

ffindu* claimed by 

undivided (U' Oil behalf of any 

family. member of a Hindu 

family hitherto as.sessed as undi- 
vided that a partition has taken 
place among the members of 
such family, the Income-tax 
Officer shall make .such inquiry 
thereinto as he may think fit, 
and, if he is satisfied that a sepa- 
ration of the members of the 
family has taken place and that 
the joint family projicrty has 
been partitioned among the vari- 
ous members or groups of mem- 
bers in definite portions he .shall 
record an order to that effect: 

Provided that no such order 
shall be recorded until notices of 
the inquiry have been served on 
all the members of the family* 


New Section. 

(/), snb-section (3) or sub- 
section (•/), the Income-tax 
Officer may serve on the person 
who.se income, profits and gains 
are to be assessed, or, in the case 
of a firm, on any person who 
was a member of such firm at 
the time of its discontinuance, or, 
in the case of a company, on the 
jirincipal officer thereof, a notice 
containing all or any of the re- 
quirements which may be includ- 
ed in a notice under sub-section 
(2) of .section 22, and the pro- 
visions of this Act .shall, so far 
as may be, apply accordingly as 
if the notice were a notice issued 
under that sub-section, 

25A. (1) Where, at the time 
of making an a.s.sessment under 
.section 23, it is claimed by or on 
behalf of any member of a 
Hindu family hitherto as.sessed 
as undivided that a partition has 
taken place among the members 
of such family, the Income-tax 
Officer .shall make such inquiry 
thereinto as he may think fit, 
and, if he is satisfied that the 
joint family property has been 
partitioned among the various 
members or groups of members 
in definite portions he shall 
record an order to that effect: 


No change. 
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(?) Where such an order 
has been passed, the Income-tax 
Officer shall paake an assessment 
of the total income received by 
or on behalf of the joint family 
as such, as if no separation or 
partition ha<t taken place, and 
each member or group of mem- 
bers shall, in addition to any 
income-tax for which he or it 
may be separately liable and not- 
withstanding anything contained 
in sub-section (/) of section 14, 
be liable for a share of the tax 
on the income so assessed 
according to the portion of the 
joint family property allotted to 
him or it; 


an<l the Income-la.x Ol’licer 
shall make assessments accord- 
ingly on the various members 
and groups of memlK'rs in 
accordance with the provisions 
of section 23 : 

Provided that all the separated 
mcmlxfrs and groups of members 
shall be liable jointly and .se- 
verally for the tax assessed on 
the total income received by or 
on behalf of the joint family as 
such. 

(?) ‘Where such an order has 
ppt been j)assed in respect of a 


New, Section. 

(?) Where such an order 
has been passed, or where any 
person has sneaeeded to a busi- 
ness, profession or vocation 
formerly carried on by a Hindu 
undivided family whose joint 
family property has been parti- 
tioned on or after the last day 
on xvhich it carried on such 
business, profession or vocation, 
the Income-tax Officer .shall 
make an assessment of the total 
income received by or on behalf 
of the joint family as such, as 
if no i)artition had taken pkace, 
and each member or group of 
members shall, in addition tf) any 
income-tax for which he or it 
may be .separately liable and 
notwithstanding anything con- 
tained in sub-.section (/) of 
section 14, be liable for a .share 
of the tax on the income so 
asses.sed according to the por- 
tion of the joint family property 
allotted to him or it; 

and the Income-ta.x Officer 
shall make assessments accord- 
ingly on the various members 
and grou[)S of members in 
accoixlance with the provisions 
of section 23: 

Provided that all the members 
and groups of members whose 
joint family property has been 
partitioned shall l)e liable jointly 
and severally for the tax as- 
.sessed on the total income 
received by or on behalf of the 
joint family as such. 

(?) No change. 
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Hindu family hitherto assessed 
as undivided, such family shall 
he deemed, for 4he pur])oses of 
this Act, to continue to be a 
Hindu undivided family, 

26. (T) Where, at the time 
Change in making an assess- 

constitution ment under section 
of a firm. 23 , it is found that a 
change has occurred in the cons- 
titution of a firm or that a firm 
has been newly constituted, the 
assessments on the firm and on 
the members thereof shall, sub- 
ject to the provisions of this Act, 
be made as if the firm had been 
constituted throufihout the prc%'i- 
ous year as it is constituted at 
the time of makiiu/ the assess- 
ment, and as if each member had 
received a share of the profits 
of that year proportionate to his 
interest in the firm at the time 
of making the assessment. 


(2) Where, at the time of 
making an assessment under 
section 23, it is found that the 
person earrying on any business, 


New Section. 


26. (Z) Where, at the time 
of making an assessment under 
section 23, it is found that a 
change has occurred in the cons- 
titution of a firm or that a firm 
has been newly constituted, the 
assessment shall be made on the 
firm as constituted at the time 
of making the assessment. 


Provided that the income, 
profits and gains of the previous 
year .shall, for the purpose of 
inclusion in the total incomes of 
the partners, be apportioned 
between the partners who in 
such previous year were entitled 
to receive the same: 

Provided further that when 
the tax assessed upon a partner 
cannot be recovered from him it 
shall be recovered from the firm 
as constituted at the time > of 
making the assessment. ^ 

(2) Where a person carrying 
on any business, profession or 
vocation has been succeeded in: 
sueh capacity by ’anotb&r, |»ersdh^ 
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Neve Section. 


profession or vocation has been 
succeedetl in such capacity by 
another person, the assessment 
shall be made on such person 
succeeding, as if he hatl been 
carrying on the business, pro- 
fession or vocation throughout 
the previous year, and as if he 
had received the whole of the 
profits for that year. 


26A. 

Procedure 
in registra- 
tion of 
firms. 


(7) Application may be 
made to the Income- 
tax Officer on behalf 
of any firm, consti- 
tuted under an ins- 


trument of partnership specify- 
ing the individual shares of the 
partners, for registration for the 
purposes of this Act and of any 
other enactment for the time 


such person-and such other per- 
son shall, subject to the provi- 
sions of sub-section (4) of 
section 25, each be assessed in 
respect of his actual share, if 
any, of the income, profits and 
gains of the previous y?Ur : 


Provided that, when the per- 
son succeeded in the business, 
profession or vocation cannot be 
found, the assessment of the 
prolits of the year in which the 
succession took place up to the 
date of succession, and for the 
year preceding that year shall be 
made on the person succeeding 
him in like manner and to the 
same amount as it would have 
been made on the person suc- 
ceeded or when the tax in 
respect of the assessment made 
for either of .such years assessed 
on the person succeeded cannot 
be recovered from him, it shall 
be payable by and recoverable 
from the person succeeding and 
.such person shall be entitled to 
recover from the person suc- 
ceeded the amount of any tax so 
paid. 

26A. No change. 
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being in force relating to income- 
tax or super-tax. 

(2) The application shall he 
•made by such person or persons, 
and at such times and shall con- 
tain such particulars and shall be 
in such form, and be verified in 
such manner, as may be prescri- 
bed; and it shall be dealt with 
by the Income-tax Officer in such 
manner as may be prescribed. 

27 . Where an assessee or, in 
Cancellation the case of a com pan 

iTwLn ^ prmcipal officer 
cause is thereof, within one 

shown. month from the ser- 

vice of a notice of demand issued 
as hereinafter provided, satisfies 
the Income-tax Officer that he 
was prevented by .sufficient cause 
■Jrotn making the return required 
by section 22, or that he did not 
receive the notice issued under 
sub-section (4) of section 22, or 
sub-.section (2) of section 23, or 
that he had not a reasonable 
opportunity to comply, or was 
prevented by sufficient cause 
from complying, with the terms 
of the last mentioned notices, the 
Income-tax Officer shall cancel 
the assessment and proceed to 
make a fre.sh a.ssessment in 
accordance with the provisions 
of section 23. 

28 . (1) If the Income-tax 
Penalty for Officer, the Assistant 
“n^ment Commissioner or the 

orifttproper Commissioner, in. the 
distribuoon course of any pro- 
0 pro ts, ceedings Tinder this 


New Section. 


27 . Where an assessee within 
one month from the service of a 
notice of demand issued as 
hereinafter provided, satisfies the 
Income-tax Officer that he was 
prevented by .sufficient cau.se 
from making the return required 
by .section 22, or that he did not 
receive the notice issued under 
sub-section (4) of section 22, or 
sub-section (2) of section 23, or 
that he had not a reasonable 
opportunity to comply or was 
prevented by sufficient cause 
from complying with the terms 
of the last mentioned notices, the 
Income-tax Officer shall cancel 
the assessment and proceed to 
make a fre.sh assessment in 
accordance with the provisions 
of section 23. 


28 . ( 1 ) If the Income-tax 
Officer, the Appellate Assistant 
Commissioner or the Commis- 
sioner, in the course of any 
proceedingt under this Act, is 
satisfied that any person—' 
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Act, is satisfied that an assessee 
has concealed the particulars of 
his income or has deliberately 
furnished inaccurate particulars 
of such income, and has thereby 
returned it below its real amount, 
he may direct that the assessee 
shall, in addition to the income- 
tax payable by him, pay by way 
of penalty a sum not exceeding 
the amount of the income-tax 
which WQuld have been avoided 
if the income so returned by 
the assessee had been acce])ted as 
the correct income. 


New Section. 

(a) has without reasonable 
cause failed to furnish 
the return of his total 
income which he was 
required to furnish by 
notice given under sub- 
section (7) or sub- 
section (2) of section 
22 or section 34 or has 
without reasonable 
cause failed to furnish 
it within the time al- 
lowed and in the 
manner required by 
such notice, or 

(h) has without reasonable 
cause failed to comply 
with a notice under 
.sub-section (4) of sec- 
tion 22 or sul)-section 
(2) of section 23, or 

(c) has concealed the parti- 
culars of his income or 
deliberately furnished 
inaccurate particulars 
of such income, 

he may direct that such person 
shall pay by way of penalty, in 
the case referred to in clause 
(o), in addition to the amount 
of the income-tax and .super-tax, 
if any, payable by him, a sum 
not exceeding one and a half 
times that amount, and in the 
ca.ses referred to in clauses (b) 
and (c), in addition to any tax 
payable by him, a sum not 
exceeding one and a half times 
the amount of the income-tax 
and super-tax, if any, which 
would have been avoided if the 
income as returned by such per- 
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son had been accepted as the 
correct income: 

Provided that — 

(a) no i>enalty for failure 
to furni.sh the return of 
his total income shall be 
imposed on an assessee 
\vho.se total income is 
less than three thou- 
saiul fi\"e hundred 
rupees unless he has 
been served ' with a 
notice under sub-sec- 
section (J) of section 
22 ; 

(h) where a per.son has 
failed to comply with a 
notice under sub- 
section (2) of section 
22 or section 34 and 
proves that he has no 
income liable to tax, 
the iKmalty imposabic 
under this sub- section 
shall be a penalty not 
e.Kceedini>' twenty- five 
rui)ees ; 

(c) no penalty shall be 
impOvSed under this 
sub-section upon any 
person assessable un- 
der section 42 as the 
agent of a person not 
resident in Briti.sh 
India for failure to 
furnii.sh the return re- 
quired under section 22 
unless a notice under 
sub-section (2) of that 
section or under section 
34f' has been serv^ on 
; ■ 
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(.i?) If the Income-tax Ofli- 
cer, the Assistant Commissioner 
or the Commissioner, in the 
course of any proceeding's under 
this Act, is satisfied that the 
profits of a registered firm have 
been distributed otherwise than 
in accordance with the shares of 
the partners as shown in the 
instrument of, partnership regi.s- 
tered under this Act governing 
such distribution, and that any 
partner hits thcreliy returned his 
income below its real amount, he 
may direct that such partner 
shall, in addition to the income- 
tax payable by him, jiay by way 
of penalty a sum not exceeding 
the amount of income-tax which 
has lieen avoided, or would have 
been avoided if the income 
returned by such partner had 
been accepted as his correct 
income: and no refund or other 
adjustment shall be claimable by 
any other partner by reason of 
such direction. 


(d) No order .shall be made 
under .sub-section (/) or .sub- 
section (2) unless the asses.sec or 
partner, as the case may be, has 
been heard, or has been given 
a reasonable opportunity of be- 
ing heard. 

(4) No prosecution for an 
offence against this Act shall be 
instituted in respect of the same 
facts on w'hich a penalty has been 
imposed under this section. 

(5) An Assistaitt Copmtis- 

sioner or a Commissioner^ who 


New Section, 

(2) If the Income-tax Officer, 
the Appellate Assistant Commis- 
sioner or the Commissioner, in 
the course of any proceedings 
under this Act, is .satisfied .that 
the profits of a registered firm 
have been distributed otherwise 
than in accordance wdth the 
shares of the partners as shown 
in the instrument of partnership 
registered under this Act 
governing such distribution, and 
that any partner has thereby 
returned his income below its 
real amount, he may direct that 
such partner shall, in addition to 
the income-tax and snper-tax. if 
any, payable by him, pay by way 
of penalty a sum not exceeding 
one and a half times the amount 
of income-tax and snper-tax 
which has been avoided or would 
have been avoided if the income 
returned by such partner had 
been accepted as his correct 
income: and no refund or other 
adjirstment shall be claimable 
by any other partner by reason 
of such direction. 

(S) and (4) No change. 


(.5) An Appellate Assistant 
Commissioner or a Commis- 
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Old Section. 

has made an order under sub- 
section (7) or sub-section ( 2 ), 
shall forthwith send a copy of 
the same to the Income-tax 
OfEcer. 


New Section. 

sioner, who has made an order 
under sub-section ( 1 ) or sub- 
section ( 2 ), shall forthwith send 
a copy of the same to the Income- 
tax fjfliccr. 

(d) The Income-tax Oflicer 
shall not impose any penalty 
under this section without the 
previous approval of the Ins- 
pecting Assistant Commissioner. 

* 28 . (1) If the Income-tax Officer, 
llie Appellate Assistant Commissioner 
or the Appellate Tribunal, in the 
course of any proceedings under this 
Act, is satisfied that any person — 

(a) has without reasonable cause 
failed to furnish the return 
of his total income which he 
was required to furnish by 
notice given under sub-sec- 
tion (1) or sub-section (2) 
of section 22 or section 34 or 
has without reasonable cause 
failed to furnish it within the 
time allowed and in the 
manner required by such 
notice, or 

(h) has without reasonable cause 
failed to comply with a notice 
under sub-section (4) of sec- 
tion 22 or sub-section (2) of 
section 23, or 

(c) has concealed the particulars 
of his income or deliberately 
furnished inaccurate parti- 
culars of such income, 

he or it may direct that such person 
shall pay by way of penalty, in the case 

• As amended by Part li of the Amend- 
ment Act “to come into force not later tna^n 
two years from the commencement of the 
Amendment Act/* 


12 
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referred to in clause (a), in addition 
to the amount of the income-tax and 
super-lax, if any, payable by him, a 
sum not exceeding one and a half 
limes that amount, and in the cases 
referred to in clauses (b) and (c), in 
addition to any tax payable by him, 
a sum not exceeding one and a half 
limes tlie amount of the income-tax 
and super-tax. if any, which would 
have been avoided if the income as 
returned by such person had been 
accepted as the correct income: 

Ihovided that — 

(a) no penalty for failure to fur- 
nish the return of his total 
income shall be imi;>osed on 
an assessee whose total in- 
come is less than three thou- 
sand five hundred rupees 
unless he has been served 
with a notice under sub-sec- 
tion (2) of section 22; 

(b) where a person has failed to 
comply with a notice under 
sub-section (2) of section 22 
or section and proves that 
he has no income liable to 
tax, the penalty imposable 
under this sub-section shall 
be a penalty not exceeding 
twenty-five rupees; 

(c) no penalty shall be imposed 
under this sub-section upon 
any person assessable under 
section 42 as the agent of a 
person not resident in British 
India for failure to furnish 
tfie return required under 
section 22 unless a notice 
under sub-section (2) of that 
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section or under section 34 
has been served on him ; 

(2) If the Income-tax Officer, the 
Appellate Assistant Commissioner or 
the Appellate Tribunal, in the course 
of any proceeding’s under this Act, is 
satisfied that the profits of a regis- 
tered firm have been distributed other- 
wise than in accordance with the 
shares of the partners as shown in the 
instrument of partnership registered 
under this Act governing such dis- 
tribution, and that any'*^iartner has 
thereby returned his income below its 
real amount he or it may direct that 
such x)artncr shall, in addition to the 
income-tax and super-tax, if any, pay- 
able by him, pay by way of penally a 
sum not exceeding one and a half 
times the amount of income-tax and 
super-tax which has been avoided or 
would have been avoided if the income 
returned by such partner had been 
accepted as his correct income ; and 
no refund or other adjustment shall 
be claimable by any other partner by 
reason of such direction. 

(5) No order shall be made under 
sub-section (I) or sub-section (2) 
unless the assessee or partner, as the 
case may be, has been heard, or has 
been given a reasonable opportunity 
of being heard. 

(4) No prosecution for an offence 

, against this Act shall be instituted in 

respect of the same facts on which a 
penalty has been imposed under this 
section. 

(5) An Appellate Assistant Com- 
missioner or the Appellate Tribunal 
on making an order under sub-section 
(.1) or sub-section (2), shall forth- 
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29 . When the Income-tax 
Notice of Officer has deter- 
demand. mined a Slim to be 
payable b^ an asscssee under 
section 23/01* when an order has 
been passed under sub-section 
(2) of section 25 or section 28 
for the payment of a penalty, 
the Income-tax Officer shall 
serve on the assessee a notice 
of demand in the prescribed 
form specifying the sum so 
payable. 

30 . (1) Any assessee object- 

Appeai ing to the amount or 

against Qf zvkich he is 

assessment , , 

under this assessed under sec- 

tion 23 or section 27 , 
or denying his liability to be 
assessed under this Act, or 
objecting to a refu.sal of an 
Income-tax Officer to register a 
firm under section 26A oj* to 
make a fresh assessment under 
section 27, or to any order 
against him under sub-section 
(2) of section 25 or section 25 A 
or section 28, made by an In- 
come-tax Officer, may appeal to 
the Assistant Commissioner 
against the assessment or against 
such refusal or order: 


New Section. 

with send .n copy of the same to the 
Income-tax Officer. 

( 6 ) I'hc Income-lax Officer shall 
not impose any penalty under this, 
section without the previous approval 
of the Inspeclini; Assistant Commis- 
sioner. 

29 . When any tax or penalty 
is due in consequence of any 
order passed under or in pursu- 
ance of this Act, the Income-tax 
Officer shall serve upon the 
assessee or other person liable to 
pay such tax or penalty a notice 
of demand in the prescribed 
form specifying the sum so 
payable. 


30 . (1) Any assessee object- 
ing to the amount of income 
assessed under section 23 or sec- 
tion 27 , or the amount of loss 
computed under section 24 or 
the amount of tax determined 
under section 23 or section 27 , 
or denying his liability to be 
asses.scd under this Act, or 
objecting to a refusal of an 
Income-tax Officer to register a 
firm under section 26A or to 
make a fresh assessment under 
section 27, or objecting to any 
order under sub-section (2) of 
section 25 or section 25A or sub- 
section (2) of section 26 or sec- 
tion 28 made by an Income-tax 
Officer or objecting to any 
penalty imposed by an Income- 
tax Officer under sub-section 
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New Section. 


Provided that no appeal shall 
lie in respect of an assessment 
made under sub- section {4) of 
section 23, or under that sub- 
section read with section 27. 


(6) of section 44It or sub- 
section (5) of section 44F or 
sub-section {!) of section 46 or 
objecting to a refusal of an 
Income-tax Officer to alloTlu a 
claim to a refund under section 
48, 49 or 49P, or to the amount 
of the refund allowed by the 
Income-tax Officer under any of 
those sections, and any assessec, 
being a company, objecting, to 
an order made by an Income-tax 
Officer under sub-sc(4tion (1) of 
section 23A, may appeal to the 
Appellate Assistant Commis- 
sioner against the assessment or 
against such refusal or order; 

Provided that no appeal shall 
lie against an order under sub- 
section (7) of section 46 unless 
the tax has been paid: 

Provided further that where 
the partners of a firm are indi- 
vidually as.sessable on their 
shares in the total income of the 
firm, any such partner may ap- 
peal to the Appellate Assistant 
Commissioner against any order 
of an Income-tax Officer deter- 
mining the amount of the total 
income or the loss of the firm 
or the apportionment thereof 
between the several partners, but 
in respect of matters which are 
determined by such order may 
not appeal against the assess- 
ment of his own total income : 

Provided further that a share- 
holder in a company in respect 
of which an order under section 
23 A has been passed by an 
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(2) The appeal shall ordi- 
narily be presented within thirty 
days of receipt of the notice of 
demand relating to the assess- 
ment or penalty objected to or of 
the intimation of the refusal to 
pass an order under sub-section 
(i ) of section 25 A, or to register 
a lirm under section 26A or of 
the date of the refusal to make 
a fresh assessment under section 
27, as the case may Ire; but the 
/Issisfant Commissioner may 
admit an appeal after the expi- 
ration of the period if he is 
satisfied that the appellant had 
sufficient cau.se for not present- 
ing it within that period. 


(-?) The appeal shall be in the 
prescribed form and shall be 
verified in the prescribed 
manner. 

31. (7) The Assistant Com- 
Hcaringof missioucr shall fix a 
appeal. a day and place for 

the hearing of the appeal, and 
may from time to time adjourn 
the hearing. 

. (2) The Assistant Commis- 
sioner may, before disposing of 
any appeal, make such further 
inquiry as he thinks fit, or cause 


New Section. 

Income-tax Officer, may not in 
respect of matters determined by 
such order appeal against the 
assessment of his own total . 
income. 

(2) The appeal shall ordi- 
narily be presented within thirty 
days of receipt of the notice of 
clemand relating to the assess- 
ment or penalty objected to or 
of the intimation of the refusal 
to pass an order under sub- 
section (7) of section 25 A, or 
to register a firm under section 
26A or of the date of the refusal 
to make a fresh assessment un- 
der section 27, or of the intima- 
tion of an order under sub- 
section (1) of section 22 A or 
■under section 48,49 or 49F, as 
the case may lie ; but the 
Appellate Assistant Commis- 
sioner may admit an appeal after 
the expiration of the period if 
he is satisfied that the appellant 
had sufficient cause for not pre- 
senting it within that period. 

(3) No charuje. 


31. (1) lihe Appellate Assis- 
tant Commissioner shall fix a 
day and place for the hearing 
of the appeal, and may from 
time to time adjourn the hearing. 

(2) The Appellate Assistant 
Commissioner may, before dis- 
posing of any appeal, make such 
further inquiry as he thinks fit, 
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further inquiry to l)e made by 
the Income-tax Officer. 


(S) In disposinji; of an appeal 
the /Issistant i'ommissioiicr 
may, in the case of an order of 
assessment, — 

(a) confirm, reduce, en- 
hance or annul the 
assessment, or 


(b) set aside the assessment 
and direct the Income- 
tax Officer to make a 
fre.sh assessment after 
making such further 
intiuiry as the Income- 
tax Officer thinks fit 
or the Assistant Com- 
missioner may direct, 
and the Income-tax 
Officer shall thereupon 
proceed to make such 
fresh assessment, 


or cause further inquiry to be 
made by the Income-tax Officer. 

(2A) The Ap])ellate Assi.s- 
tant Commissioner may, at the 
hearing of an apjieal allow an 
appellant to go into any ground 
of appeal not .specified in the 
grounds of appeal, if the Appel- 
late y\ssistant Commissioner is 
satisfied that the omission of that 
ground from the form of ajipeal 
was not wilful or unrea.sonable. 

(i) In di.sjiosing of an appeal 
the Appellate Assistant Commis- 
sioner may, in the case of an 
order of assessment, — 

(cl) confirm, reduce, en- 
hance or annul the 
assessment and in the 
case of an assessment 
on a firm or association 
of persons, authorise 
the Income-tax Officer 
to amend accordingly 
any assessment made 
on any partner of the 
firm or any member of 
the association, or 

{b) set aside the assess- 
ment and direct the 
Income-tax Officer to 
make a fresh assess- 
ment after making such 
further inquiry as the 
Income-tax Officer 
thinks fit or the Appel- 
late Assistant Commis- 
sioner may direct, and 
the Income-tax Officer 
shall thereupon proceed 
to make such fresh 
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or, in the case of an order 
refusing to register a linn under 
section 26A or to make a fresh 
assessment under section 27, 

(c) confirm such order, or 
cancel it and direct the 
Iricome-tax Officer to 
register the firm or to 
make a fresh assess- 
ment, as the case may 
be, 

or, in the case of an order under 
sub-section (2) of section 25 or 
section 2S, 


(d) confirm, cancel or vary 
such order : 


New Section. 

assessment and deter- 
mine where necessary 
the amount of tax 
payable on the basis of. 
such fresh assessment, 

No change. 


(f) No cluDige. 


or. in the ca.se of an order under 
sul)-section (2) of section 25 or 
snb-section (/) of section 2.^ A, 
or snb-section (2) of section 26 
or section 4d, 49 or 491'. 

((/) confirm, cancel or vary 
such order, 

or, in the case of an order under 
sub-section (/)of section 25A, 

(r) confirm such order or 
cancel it and either 
direct the Income-tax 
Officer to make further 
inquiry and pass a 
fresh order or to make 
an assessment in the 
manner laid down in 
sub-section (2) of sec- 
tion 25A, 

or in the case of an order under 
.section 28 or sub-section (<5) of 
section 44E or sub-section (5) 
of section 44F or sub-section (f ) 
of section 46, 
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Provided that the /Issistant 
Commissioner shall not enhance 
an assessment unless the appel- 
lant has had a reasonable 
opportunity of showing cause 
against such enhancement. 


32 . (/) Any a.ssessee object- 
ing to an order 
passed by an Assis- 
tant Commissioner 
under section 28 or 
to an. order enhanc- 
ing his assessment under sub- 
section (3) of section 31, may 
appeal to the Commissioner 
within thirty days of the date 
on which he was served with 
notice of such order. 

t 

(2) The appeal shall be in 
the prescribed form, and shall 
be verified in the prescribed 
manner. 

(3 ) In disposing of the appeal 
the Commissioner may, after 
13 


New Section. 

(/) confirm or cancel such 
order or vary it so as 
.either to enhance or 
reduce the penalty : 
or, in the case of an appeal 
against a computation of loss 
under section 24, 

(g) confirm or vary such 
computation : 

Provided that the Appellate 
Assistant Commissioner shall 
not enhance an assessment or a 
penalty unless the apjiellant h^s 
had a reasonable opportunity of 
showing cause against such 
enhancement : 

Provided further that at the 
hearing of any appeal against an 
order of an Income-tax Officer, 
the Income-tax Officer shall have 
the right to be heard either in 
person or by a representative. 

32 . (i) Any assessee object- 
ing to an order passed by an 
Appellate Assistant Commis- 
sioner under section 28 or to an 
order under subsection (3) of 
section 31 enhancing his assess- 
ment or penalty imposed under 
section 28 or subsection (6) of 
section 44B or subsection (5) 
of section 44F may appeal to the 
Commissioner within thirty days 
of the date on which he was ser- 
ved with notice of such order. 

(2) and (5) No change. 


Appeals 
against 
orders of 
Assistant 
Commis- 
sioner. 
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giving the appellant an oppor- 
tunity of being heard, pass such 
orders thereon as he thinks tit. 


33. (/) The Conuuissioner 
Power of uiay of his own 

review. motion call for the 

record* of any i)roceeding under 
this Act which has been taken by 
any authority subordinate to him 
:^r by himself when exercising 
the powers of an Assisfaiif 
( 'ommissioner under siib-scciioii 
(•/) of .section 5. 

(2) On receipt (jf the record 
the Commissioner may make 
such in((uiry or cause such 
inquiry to be made and, subject 
to the provisions of this Act, 
may pass such orders thereon as 
he thinks fit: 

Provided that he shall not pass 
any order prejudicial to an 
asses.sce without hearing him or 
giving him a reasonable oppor- 
tunity of being heard. 


New Section. 


*32. Deleted. 

33. (/) The Commissioner 
may of his own motion call for 
the record of any proceeding 
under this Act which has been 
taken by any authority sub- 
ordinate to him or by himself 
when exercising the powers of 
an Appellate As.s'isfaiit Commis- 
sioner under subsection (5) of 
section 5. 

(2) No change. 


* 33. {!) Any asscssce djjecting to 
an order passed by an Ap[x;llate Assis- 
tant Commissioner under section 28 
or section 31 may appeal to the 
Appellate Tribunal within sixty days 
of the date on which he is .served with 
notice of such order. 

(2) 'I'he Commissioner may, if he 
objects to any order passed by an 
Appellate A.ssistant Commissioner 

* As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Amendment Act.” 
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under section 31, direct the Income- 
tax Officer to appeal to the Appellate 
Tribunal against such order, and such 
appeal may be made at any time be- 
fore the expiry of sixty days from 
the date of the order. 

( 3 ) An appeal to the Appellate 
Tribunal shall be in the prescribed 
form and shall be verified in the 
prescribed manner, and shall, except 
in the case of an appeal referred to 
in sub-section (2), be accompanied b>^, 
a fee of one hundred rupees. 

( 4 ) The Appellate I'ribunal may, 
after giving both parties to the appeal 
an opi>ortunity of being heard, pass 
such orders thereon as it thinks fit, 
and shall communicate any such 
orders to the asscssee and^ to the 
Commissioner. 

(5) Save as provided in section 66 
orders passed by the Appellate Tri- 
bunal on appeal shall be final. 


33A. (7) Any person ag- 33A, Deleted. 

Reference grieved by an order 

lo Board of an Income-tax 

of Referees. Officer . under sub- 

section (I) or vSub'Section (2) 
of section 23A, may, within 
thirty days of the date on which 
he was served with notice of 
such order, lodge an appeal in 
the office of the Commissioner. 

f 

(2) The appeal sliall be in the 
prescribed form and shall be 

verified in the prescribed 
tuanner. 

(S) The Commissioner shall 
refer such appeal, with a state- 
ment of his own opinion thereon, 
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to a Board of Referees for deci- 
sion; and the Board of Referees 
shall decide the appeal after 
hearing the appellant and any 
person deputed hy the Commis- 
sioner : 

Provided that, before making 
a reference to a Board of 
Referees, the Commissioner 
may, and at the request of the 
appellant shall, in exercise of his 
^'fjowers of revision under section 
33, decide the matters in dispute, 
and thereupon the assessee may 
withdraw his appeal or proceed 
with it. 

(^ 4 ) The decision of the Board 
of Referees shall be forwarded 
to the Commissioner who shall 
transmit it to the Income-tax 
Officer who passed the original 
order, and shall also send copies 
to each Income-tax Officer who 
has made any assessment conse- 
quent upon such order ; and 
where a decision reverses or 
modifies the order of the Income- 
tax Officer, fresh assessments 
shall be made in accordance 
therewith, or such consequential 
adjustments as may be required 
shall be made in any assessment 
alregdy made. 

(3) The decision of a Board 
of Referees shall not be subject 
to appeal to any Income-tax 
authority, and shall not be revi- 
sed by the Commissioner in 
exercise of his powers under 
section 33, 
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(6) A Board of Referees 
shall consist of not less than 
three and not more than five 
persons, of whom not less than 
one-half shall be non-officials 
having business experience, and 
one shall be a judicial officer not 
inferior in rank to a Subordinate 
Judge or a Judge of a Small 
Cause Court who has held judi- 
cial office for a period of not less 
than ten years. 

(7) Subject to the provisions 
of sub-.section (6), the Central 
Board of Revenue may make 
rules regulating the formation, 
composition and procedure of 
Boards of Referees. 

34 . If for any reason income, 

Income or gains 

escaping chargeable to in- 
assessment. come-tax has escaped 

assessment in any year, or has 
been assessed at too low a rate, 
the Income-tax Officer may, at 
any time within one year of the 
end of that year, serve on the 
person liable to pay tax on such 
income, profits or gains, or, in 
the case of a company, on the 
principal officer thereof, a notice 
containing all or any of the 
requirements which may be in- 
cluded in a notice under sub- 
section (2) of section 22, and 
may proceed to assess or re- 
assess such income, profits or 
gains, and the provisions of this 
Act shall, so far as may be, 
apply accordingly as if the notice 
were a notice issued under that 
sub-section; 


New Section. 


34 . (1) If in consequence of 
definite information which has 
come into his possession the 
Income-tax Officer discovers that 
income, profits, or gains charge- 
able to income-tax have escaped 
assessment in any year, or have 
been under-assessed or have been 
assessed at too low a rate, or 
have been the subject of exces- 
sive relief under this Act, the 
Income-tax Officer may, in any 
case in which he has reason to 
believe that the assessee has con- 
cealed the particulars of his 
income or deliberately furnished 
inaccurate particulars thereof, at 
any time within eight years, and 
in any other case at any time 
within four years of the end of 
that year, serve on the person 
liable to pay tax on such income, 
profits or gains, or, in the case 
of a company, on the principal 
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Pfovkled that the tax .shall be 
charged at the rate at which it 
would have been charged had 
the income, profits or gains not 
escaped assessment or full 
assessment, as the case may be. 


officer thereof, a notice contain- 
ing all or any of the require- 
ments which may be included in 
a notice under sub-section (2) 
of section 22, and may proceed 
to assess or re-assess such 
income, profits or gains, and the 
provisions of this Act shall, so 
far as may be, apply accordingly 
as if the notice were a notice 
issued under that sub-section: 

No cJiaudc. 


Provided further that when 
the income, profits or gains 
concerned arc income, profits or 
gains liable to assessment for a 
year ending prior to the com- 
mencement of the Indian In- 
come-tax (Amendment) Act, 
1939, or where the assessment 
made or to be made is an assess- 
ment made or to be made on a 
person deemed to be the agent 
of a non-resident person under 
section 43, this sub-section .shall 
have effect as if for the periods 
of eight years and four years a 
period of one year were subs- 
tituted. 

(2) No order of assessment 
under section 23 or of assessment 
or re-assessment under sub- 
.section (1) of this section .shall 
be made after the expiry, in any 
case to which clause (c) of sub- 
section (i) of section 28 applies, 
of eight years, and in any other 
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35. (/) The Coininissioner 
Rectification 01" /IssistUIlt C OIU- 
of mistake. missioiicr may, at 
any time within one year from 
the (late (tf any order pa.s.scd by 
him in appeal or, in the case of 
the Commissioner, in revision 
under section 33 and the Income- 
tax Officer may, at any time 
zvifhin one year from the date of 
any denumd made upon an as- 
sessee\ on his own motion rectify 
any mistake api)arent from the 
record of the appeal, revision or 
as.scssment, as the case may be, 
and shall within the like period 
rectify any such mistake which 
has been brought to his notice by 
the assessee : 

I’rovided that no such recti- 
fication shall be made, having 
the effect of enhancing an 
assessment unless the Commi.s- 
sioner, the Assistant Commis- 
sioner or the Income-ta.x Officer, 
as the case may be, has given 
notice to the assessee of his 
intention so to do and has 
allowed him a reasonable oppor- 
tunity of being heard. 


New Section. 

case, of four years from the end 
of the year in which the income, 
profits or gains were first 
assessable. 

35 . ( / ) The Commissioner 
or Appellate Assistant Commis- 
sioner may, at any time zvithin 
four years from the date of any 
order passed by him in appeal 
or, in the case of the Commis- 
sioner, in revision under section 
33 and the Income-tax Officer 
may, at any time within four 
years from the date of any 
assessment order passed by him, 
on his own motion rectify any 
mistake apparent from the 
record of the ai)peal, revision or 
assessment, as the case may be, 
and .shall within the like period 
rectify any such mistake which 
has l)een brought to his notice 
by an assessee : 

Provided that no such rectifi- 
cation shall be made, having the 
efifect of enhancing an assess- 
ment unless the Commissioner, 
the Appellate Assistant Commis- 
sioner or the Income-tax Officer, 
as the case may be, has given 
notice to the as.sessce of his 
intention so to do and has 
allowed him a reasonable oppor- 
tunity of being heard : 

Provided further that no such 
rectification shall be made of any 
mistake in any order passed 
more than one year before the 
commencement of the Indian 
Income-tax (Amendment) Act, 
1939. 
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(2) Where any such rCctiti* (2) and (2) No change. 
cation has the effect of reducing 

the assessment, the Income-tax 
Officer shall make any refund 
which may be due to such 
assessee. 

(3) Where any such rectifi- 
cation has the effect of enhancing 
the assessment, the Income-tax 
Officer shall serve on the assessee 
a notice of demand in the pres- 
cribed form specifying the sum 
payable, and such notice of 
demand shall be deemed to be 
issued under section 29, and the 
provisions of this Act shall apply 
accordingly. 


*35. (J) The Commissioner or 

Appellate Assistant Commissioner 
may, at any lime zvithin four years 
from the date of any order passed by 
him in appeal or, in the case of the 
Commissioner, in revision under sec- 
tion 33 and the Income-tax Officer 
may, at any time zvithin four years 
from the date of any assessment order 
passed by him, on his own motion 
rectify any mistake apparent from 
the record of the appeal, revision or 
assessment, as the case may be, and 
shall within the like period rectify 
any such mistake which has been 
brought to his notice by an assessee: 

Provided that no such rectification 
shall be made, having the effect of 
enhancing an assessment unless the 
Commissioner, the Appellate Assistant 
Commissioner or the Income-tax 

* As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Amendment Act,” 
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Officer, as the case may be, has given 
notice to the assessee of his intention 
so to do and has allowed him a reason- 
able opportunity of being heard: 

Provided further that no such recti- 
fication shall be made of any mistake 
in any order passed more than one 
year before the commencement of the 
Indian income-tax ( Amendment) Act, 
1939. 

(2) 'I'he provisions of sub-section 
( 1 ) apply also in like manner to the 
rectification of mistakes by the Appel- 
late Tribunal. 

(3) Where any such rectification 
has the effect of reducing the assess- 
ment, the Income-tax Officer shall 
make any refund which may be due 
to such assessee. 

(/) Where any such rectification 
has the effect of enhancing the assess- 
ment, the Income-tax Officer shall 
serve on the assessee a notice of 
demand in the prescribed form speci- 
fying the sum payable, and such 
notice of demand shall be deemed to 
be issued under section 29, and the 
provisions of this Act shall apply 
accordingly. 


36. In the determination of 36. No chaiujc. 
_ ^ . the ahiount of tax or 
calculated of a refund payable 

to nearest under this Act, frac- 

tions of an anna less 
than six pies shall be dis- 
regarded, and fractions of an 
anna equal to or exceeding six 
pies shall be regarded as one 
anna. 

14 . 
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37 . The Inconic-tax Oflicer, 

Power to Assistant Commis- 

takeevi- sioiUT and Coiiimis- 

denaon sioncr shall, for the 

oath, etc. r .t • , 

purposes of this 
Chapter, have the same powers 
as are vested in a Court under 
the Code of Civil Procedure, 
1908, when trying a suit in res- 
pect of the following matters, 
namely : — 

(«) enforcing the attendan- 
ce of any person and 
examining him on oath 
or affirmation; 

(h) compelling the produc- 
tion of documents ; and 

(f) issuing commissions for 
the examination of 
witnesses, and any pro- 
ceeding before an 
Income-tax Officer, 
Assistant ( ‘oniniission- 
cr or Commissioner 
under this Chapter 
shall be <leemed to be a 
“judicial proceeding” 
within the meaning of 
sections 193 and 228 
and for the purposes 
of section 196 of the 
Indian Penal Code. 


37 . The Income-tax Officer, 
Appellate Assistant Commis- 
sioner and Commissioner shall, 
for the purposes of this Chapter, 
have the same powers as- are 
vested in a Court under the Code 
of Civil Procedure, 1908, when 
trying a suit in respect of the 
following matters, namely: — 


(a) enforcing the atten- 
dance of any person 
and examining him on 
oath or affirmation; 

(h) compelling the produc- 
tion of documents; and 

(c) issuing commissions for 
the examination of 
witnesses, and any 
proceeding before an 
Income-tax O ffi c e r, 
A ppellate A s s i s t a n t 
Commissioner or Com- 
missioner under this 
Chapter shall be deem- 
ed to be a “judicial 
proceeding” within the 
meaning of sections 
193 and 228 and for 
the purposes of section 
196 of the Indian Penal 
Code. 


* 37. The Income-tax Officer, 
/t ppellate ^^Issutant Commissioner, 
Commissioner and Appellate Tribunal 
shall, for the purposes of this Chapter, 


* As amended by Part 11 of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Amendment Act.” 



THE INDIAN INCOME-TAX ACT 


107 


Old Section* New Section. 

have the same powers as are vested 
in* a Court under the Code of Civil 
Procedure, 1908, when trying a suit 
in respect of the following matters, 
namely : — 

(a) enforcing the attendance of 
any person and examining 
him on oath or affirmation ; 

(/>) compelling the production of 
documents; and 

(r) issuing commissions for the 
examination of witnesses, 
and any proceeding before 
an Income-tax Officer, Ap- 
pellate Assistant Commis- 
sioner, Commissioner or 
Appellate Tribunal under 
this Chapter shall be deemed 
to be a “judicial proceeding*' 
within the meaning of sec- 
tions 193 and 228 and for 
the purposes of section 196 
of the Indian Penal Code. 


38 . The Income-tax Officer 

or Assistant Coin- 

Power to missioner may, for 
call for , 

information. the purposes of this 
Act,— 


38 . The Income-tax Officer 
or Assistant Commissioner may, 
for the purposes of this Act, — 


(7) require any firm, or (7) and (2) No change. 
Hindu undivided family 
to furnish him with a 
return of the members 
of the firm^ or of the 
manager or adult male 
members of the family, 
as the case may be, and 
of their addresses; 

(2) require any person whom 
he has reason to believe 
to be a trustee, guardian, 
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or agent, to furnish him 
with a return of the 
names of the persons for 
or of whom he is trustee, 
guardian, or agent, and 
of their addresses; 

(3) require any person whom 
he has reason to l)elievc 
to be engaged in business, 
to furnish him with a 
return containing parti- 
culars of the location and 
style of his principal 
place of business, and of 
his branch businesses, if 
any, the names and 
addresses of his partners 
in any business, and the 
extent of his o\vn share 
and the .shares of all such 
partners in the profits of 
such business or busi- 
nesses. 

39. The Income-tax Officer 

Power to Assistant Com- 

inspeetthe missioner, or any 

Sbmof person authorised in 

any com- writing in this bc- 

half by the Income- 
tax Officer or Assistant Commis- 
sioner, may inspect and, if 
necessary, take copies, or cause 
copies to be taken, of any re- 
gister of the members, deben- 
ture-holders or mortgagees of 
any company or of any entry in 
such register. 


New Seiction. 


(3) require any assessee to 
furnish a statement of 
the names and addresses 
of all persons to whom he 
has paid in any year rent, 
interest, commission, 
royalty or brokerage, or 
any annuity not being an 
annuity taxable under the 
head “Salaries”, amount- 
ing to more than four 
hundred rupees, together 
with particulars of all 
such payments made. 


39. No change 
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CHAPTER V. 

Liability in Spi^xial Cases. 

40 . In the case of any guar- 
Guardians, dian, trustee or agent 
ag^ts. of any person being 
a minor, lunatic or idiot or 
residing out of British India 
(all of which persons are here- 
inafter in this section included 
in the term beneficiary) being in 
receipt on l)ehalf of such benefi- 
ciary of any income, profits or 
gains chargealile under this Act, 
the tax shall be levied upon and 
recoverable from such guardian, 
trustee or agent, as the case may 
he, in like manner and to the 
same amount as it would be 
leviable upon and recoverable 
from any such beneficiary if of 
full age, sound mind, or resident 
in British India, and in direct 
receipt of such income, profits or 
gains, and all the provisions of 
this Act shall apply accordingly. 


41 . In the case of income, 
profits -or gains 
wSetc. chargeable under 
this Act which are 
received by the Courts of 
Wards, the Administrators-Ger 
neral, the Official Trustees or by 
any receiver or manager 
(including any person whatever 


New Section. 

CHAPTER V. 
Liability in Special Cases. 

40 . In the case of any guar- 
dian, trustee or agent of any 
person being a minor, lunatic or 
idiot or residing out of Briti.sh 
India (all of which persons are 
hereinafter in this section in- 
cluded in the term beneficiary) 
bemg entitled to receive on 
behalf of such beneficiary any 
income, profits or gains charge- 
able umler this Act, the tax shall 
be levied upon and recoverable 
from such guardian, trustee or 
agent, as the case may be, in like 
manner and to the same amount 
as it would be leviable upon and 
recoverable from any such bene- 
ficiary if of full age, sound mind, 
or resident in British India, and 
in direct receipt of such income, 
profits or gains, and all the pro- 
visions of this Act shall apply 
accordingly. 

Provided that in the case of a 
beneficiary being a person resid- 
ing out of British India the tax 
may be levied upon and re- 
covered from him direct. 

41 . (1) In the case of income, 
profits or gains chargeable under 
this Act which the Courts of 
Wards, the Administrators-Ge- 
neral, the Official Trustees or 
any receiver or manager (in- 
cluding any person whatever his 
designation who in fact manages 
property on behalf of another) 
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his designation who in fact 
manages property on behalf^of 
another) appointed hy or under 
any order of a Court, the tax 
shall be levied upon and recover- 
al)le from such Court of ^Vards, 
Administrator-Cieneral, Olilicial 
Trustee, receiver or manager in 
the like manner and to the saine 
amount as it would be leviable 
upon and recoverable from any 
person on zvhosc hchalf snclt 
income, profits or (/ains arc 
rccewcd, and all the provisions 
of this Act shall apply accord- 
ingly. 


New Section, 

appointed by or under any order 
of a Court, or any trustee or 
trustees appoi-itcd under a duly 
executed trust deed {including 
the trustee or trustees under any 
IVakf deed which is z'alid under 
the M ussalman Wakf l'’^alidating 
Act, 19 Id), are entitled to 
recek'c on behalf of any person, 
the tax shall be levied upon and 
recoverable from such Court of 
Wards, Administrator-Ceneral, 
Official Trustee, receiver or 
manager or trustee or trustees 
in the like manner and to the 
same amount as it would be 
leviable upon and recoverable 
from the person on zvhose behalf 
such income, profits or gains are 
receivable and all the provisions 
of this Act shall apply accord- 
ingly. 

Provided that where any .such 
income, profits or gains or any 
part thereof are not specifically 
receivalile on liehalf of any one 
person, or where the individual 
shares of the persons on whose 
liehalf they are receivable are 
indeterminate or unknown, the 
tax shall be levied and recover- 
able at the maximum rate: 

Provided further that when 
part only of the income, profits 
and gains of a trust is charge- 
able under this Act, that propor- 
tion only of the income, profits 
and gains receivable by a benefi- 
ciary from the trust which the 
part so chargeable bears to the 
whole income, profits and gains 
of the trust shall be deemed to 
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42 . (/) In the ease of any 
Non-resi- person residing out 

dents. of British India, all 

pro jits or gains aeerning or 
arisiiif/, to sneh person, whether 
(lireoliy or indirectly, through or 
from any business connection 
or pro pert \ in British India, 
shall he tleemcd to he income 
accruing or arising within 

British India, and shall he 
ehargeable to ineomc-tax in the 
name of the agent of any sneh 
person, and such agent shall he 
deemed to he, for all the pur- 
poses of this Act, the assessee 
in respect of such .income-tax ; 


Provided that any arrears of 
tax may be recovered also in 
accordance with the provisions 
of this Act from any as.sets of 
the non-resident person which 
are, or may at any time come 
within British India. 


New Section. 

have been derived from that 
pa*rt. 

(2) Nothing contained in sul)- 
•section (/) .shall jmevent either 
the direct assessment of the per- 
son on whose behalf income, 
l)rofits or gains therein referred 
to are receivable, or the recovery 
from such i)er.son of the ta.x i)ay- 
able in respect of such income, 
profits or gains. 

42 . (/) rill ineoine, profits 
or gains aeerning or arising 
wdiether directly or indirectly, 
through or fr<jm any business 
connection in British India, or 
through or from any property in 
British India, or through or front 
any asset or ,wnree of ineomc in 
British India, or through or front 
any money lent at interest and 
brought into British India in 
eash or in hind, shall be deemed 
to be income accruing or arising 
within British India, and where 
the person entitled to the income, 
profits or gains is not resident in 
British India, shall be ehargeable 
to ineomc-tax cither in his name 
or in the name of his agent, and 
in the latter ease such agent shall 
be deemed to be, for all the pur- 
poses of this Act, the assessee 
in respect of such income-tax: 

Provided that where the per- 
son entitled to the income, 
profits or gains is not resident in 
British India, the income-tax so 
chargeable may be recovered by 
deduction under any of the pro- 
visions of section 18 and that 
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(2) Where a person not resi- 
dent in Briti.sh India, and not 
being a British subject or a firm 
dr company constituted within 
His Majesty’s dominions or a 
branch thereof, carries on busi- 


New Section. 

any arrears of tax may be re- 
covered also in accordance with 
the provisions of this Act from 
any assets of the non-resident 
person which are, or may at any 
time come within British India. 

Provided further that any such 
agent, or any person who appre- 
hends that he may be assessed as 
such an agent, may retain out of 
any money payable by him to 
such non-resident person a sum 
etpial to his estimated liability 
under this sul)-section, and in the 
event of any disagreement be- 
tween the non-resident person 
and such agent or person as to 
the amount to be so retained, 
such agent or pei'son may secure 
from the Income-tax (Officer a 
certificate stating the amount to 
be so retained pending final 
.settlement of the liability^ and 
the certificate so obtained shall 
be his warrant for retaining that 
amount. 

Provided further that the 
amount recoverable from such 
agent or person at the time of 
final settlement shall not exceed 
the amount sjiecified in such cer- 
tificate except to the extent to 
which such agent or person may 
at such time have in his hands 
additional assets of such non- 
resident person. 

{2) Where a person not resi- 
dent or not ordinarily resident 
in British India carries on busi- 
ness with a person resident in 
British India, and it appears to 
the Income-tax Officer that 
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ness with a ])erson resident in 
British India, and it appears to 
the Income-tax Officer or the 
Assistauf Commissioner, as the 
case, may he that owing to the 
close connection between the 
resident and the non-resident 
person and to the suhstantial 
control exercised J>y the non- 
resident over the resident, the 
course of business between those 
persons is so ari'aiifjcd, that the 
business done by the resident in 
p)irsuancc of his connection with 
the non-resident i)roduces to the 
resident either no })rofits or less 
than the ordinary profits which 
might be expectecl to arise in that 
business, the profits derived 
therefrom or which may reason- 
ably be deemed to have been 
derived therefrom, shall l)c 
chf^geable to income-tax in the 
name of the resident person who 
shall be deemed to be, for all the 
purposes of this Act, the assessee 
in respect of such income-tax. 

(.?) Where any profits or 
gains have accrued or arisen to 
any person directly or indirectly 
from the sale in British India 
by him or by any agency or 
branch on his l)ehalf of any mer- 
chandise exported to British 
In(lia by him or any agency or 
branch on his behalf' from any 
place outside British India, the 
profits or gains shall l)e deemed 
to have accrued and arisen and 
to have been received in British 
India, and no allowance shall be 
made under sub-section (2) of 
section 10 in respect of dny 


New Section. 

owing to the close connection 
between such persons; the course 
of business is so arranged that 
the business done by the resident 
person with the person not resi- 
dent or not ordinarily resident 
produces to the resident either no 
profits or less than the ordinary 
profits which might be expected 
to ari.se in that business, the 
profits derived therefrom or 
which may reasonably be deemed 
to have been derived therefrom, 
.shall be chargeable to income-tax 
in the name of the resident 
person who shall be deemed to 
l)e, for all the purposes of this 
Act, the assessee in respect of 
such income-tax. 


(.i) In the case of a busine.ss 
of which all the operations are 
not carried out in British India, 
the profits and gains of the busi- 
ness deemed under this section to 
accrue or arise in British India 
shall be only such ])rofits and 
gains as are reasonably attri- 
butable to that part of the opera- 
tions carried out in British India. 
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buying' or other commission 
whatsoever not actually paid, or 
of any other amounts not actual- 
ly spent, for the purpose of 
earning such profits or gains. 

43 . Any person employed by 

. ^ . or on behalf of a per- 

Agents to . r r 

include per- son residing out ot 

sons treated British India, or 
as such. , . , . 

having any business 
connection with such person, or 
through whom such person is in 
the receipt of any income, profits 
or gains upon whom the Income- 
ta.K Officer has caused a notice 
to be served of his intention of 
treating him as the agent of the 
non-resident person shall, for all 
the purposes of this Act, be 
deemed to be such agent : 


Provided that no person shall 
be deemed to l:)e the agent of a 
non-resident person, unless he 
has had an opportunity of being 


New Section. 


43 . No chaiifjt 


Provided that where trans- 
actions are carried on in the 
ordinary course of business 
through a broker in British India 
in such circumstances that the 
broker does not in respect of 
such transactions deal directly 
with or on behalf of a non-resi- 
dent principal but deals with or 
through a non-resident broker 
who is carrying on such trans- 
actions in the ordinary course of 
his business and not as a prin- 
cipal such first mentioned broker 
shall not be deemed to be an 
agent under this section in 
respect of such transactions. 

Provided further that no 
person shall be deemed to be the 
agent of a non-resident person, 
unless he has had an opportunity 
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heard by the Income-tax Officer 
as to his liability. 


New Section. 

of being heard by the Income-tax 
Officer as to his liability. 


case of a 
discontinued 
firm or 
partnership. 


44. Where any business, pro- 
Liabilityin fession or vocation 
carried on by a firm 
has been discon- 
tinued, every person 
who was at the time of such 
discontinuance a member of such 
firm shall be jointly and severally 
liable for the amount of the tax 
payable in respect of the income, 
profits and gains of the firm. 


44. Where any business, pro- 
fession or vocation carried on by 
a firm or association of persons 
has been discontinued, or where 
an association of persons is dis- 
solved, every person who was at 
the time of such discontinuance 
or dissolution a partner of such 
firm or a member of such asso- 
ciation shall, in re.spect of the 
income, profits and gains of the 
firm or association, be jointly 
and severally liable to assess- 
ment under Chapter IV and for 
the amount of tax payable and 
all the provisions of Chapter IV 
shall, so far as may be, apply to 
any .such assessment. 


CHAPTER VA. 

SrEClAT, PROVISIONS RELATING 
TO CERTAIN CLASSES OE 
SHIPPING. 

44A. The provisions of this 
X Chapter shall, not- 
tMofocca- Withstanding any- 
sionai thing contained in 

^ ipping. ^1^^ other provisions 
of this Act, apply for the purpose 
of the levy and recovery of tax 
in the case of any person who 
resides out of British India and 
carries on business in British 
India ih any year as the owner 
or charterer of a ship (such per- 
son hereinafter in this Chapter 


CHAPTER VA. 

SpECIAE PROVISIONS REEATING 
TO certain CEASSES OE 
SHIPPING. 

44A. No change. 
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b^eing referred to as the princi- 
pal), unless the Income-tax 
Officer is satisfied that there is 
an agent of such principal from 
whom the tax will lie recov^erable 
in the following year under the 
other provisions of this Act. 

44B. (f) Before the depar- 44B. 
Return of ^ure f rom any port in 
pr9fitsand Britfsh India of any 
ship in respect of 

which the provisions of this 
Chapter apply, the tnaster of the 
ship shall prepare an<l furnish 
to the Income-tax Officer a 
return of the full amount paid 
or payable to the principal, or to 
any person on his behalf, on 

account of the carriage of all 

passengers, live-stock or goods 
shipi^ed at that port since the last 
arrival of the ship thereat. 

(2) On receipt of the return, 

the Income-tax Officer shall 
assess the amount referred to in 
sub-section (7), and for this 
purpose may call for such 

accounts or tlocuments as he may 
require, and one-twentieth of 
the amount so assessed shall be 
deemed to lie the amount of the 
profits and gains accruing to the 
principal on account of the car- 
riage of the passengers, live- 
stock and goods shipped at the 
port. 

(3) When the profits and 
gains have been assessed as 
aforesaid, the Income-tax Officer 
shall determine the sum payable 
as tax thereon at the rate for 


New Section. 


No change. 
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the time being applicable to the 
total income of a company, and 
such sum shall be payable by the 
.master of the ship, and a port- 
clearance shall not be granted to 
the ship until the Custom.s- 
collector, or other officer duly 
aitthoiised to grant the same, is 
satisfied that the tax has been 
duly paid. 


44C. Nothing ill this Chapter 
, ^ .shall be deemed to 
prevent a principal 
from claiming, in any year fol- 
lowing that in which any pay- 
ment has been made on his 
behalf under this Chapter, that 
an assessment lie made of his 
total income in the previous year, 
and that the tax payable on the 
basis thereof be determined in 
accordance with the other provi- 
sions of this Act, and, if he so 
claims, any such payment as 
aforesaid shall be treated as 
a payment in advance of the tax 
and the difference between the 
sum so paid, and the amount of 
tax found payable by him shall 
be paid by him or refunded to 
him, as the case may be. 


New Section, 


44C. Nothing in this Chapter 
shall be deemed to prevent a 
principal from claiming, in the 
year following that in which any 
payment has been made on his 
behalf under this Chapter, that 
an assessment be made of his 
total income in the previous year, 
and that the tax payable on the 
basis thereof be determined in 
accordance with the other provi- 
sions of this Act, and, if he so 
claims, any such payment as 
aforesaid shall be treated as a 
payment in advance of the tax 
and the difference between the 
sum so paid, and the amount of 
tax found payable by him shall be 
paid by him or refunded to him, 
as the case may be. 
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CHAPTER VB. 

SpKciat, Provisions rEi^ating. 
TO Avoidance or' Ijabteity 
TO Income-tax and Super- 
tax. 

44D. (7) Where any person 
has, by means of a transfer of 
assets, by virtue or in conse- 
quence whereof, either alone or 
in conjunction with associated 
operations, any income which if 
it were the income of such person 
would be chargeable to income- 
tax becomes payable to a person 
not resident or to a person resi- 
dent but not ordinarily resident 
in British India, acquired any 
rights by virtue or in conse- 
quence of which he has within 
the meaning of this section 
power to enjoy such income, whe- 
ther forthwith or in the future, 
that income shall, whether it 
would or would not have been 
chargeable to income-tax apart 
from the provisions of this sec- 
tion, be deemed to be income of 
such first mentioned person for 
all the purposes of this Act. 

(2) Where any person re- 
ceives or is entitled to receive, 
whether liefore or after any 
transfer of assets by virtue or 
in consequence whereof either 
alone or in conjunction with 
associated operations any in- 
come liecomes payable to a per- 
son not resident or resident but 
not ordinarily resident in British 
India, any sum paid or payable 
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by way of a loan or repayment 
of a loan or any other sum, 
being a sum which is not paid 
or payable for full consideration 
in money or money’s worth, paid 
or payable otherwise than as 
income, such income shall, 
whether it would or would not 
have been chargeable to income- 
tax apart from the provisions 
of this section, be deemed to be 
the income of the first mentioned 
person for all the purposes of 
this Act. 

(3) Sub-sections (1) and (2) 
shall not apply if such first- 
mentioned person shows to the 
satisfaction of the Income-tax 
C3fficer either — 

(a) that neither the trans- 
fer nor any associated 
operation had for its 
purpose or for one of 
its purposes the avoid- 
ance of liability to 
taxation; or 

(/;) that the transfer and 
all associated opera- 
tions were bona fide 
commercial trans- 
actions and were not 
designed for the pur- 
pOvSe of avoiding liabi- 
lity to taxation. 

(4) r’or the purposes of this 
section, an ‘associated opera- 
tion’ means, in relation to any 
transfer, an operation of any 
kind effected by any person in 
relation to any of the assets 
transferred or any assets repre- 
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.senting whether directly or in- 
directly any of the assets trans- 
ferred, or to the income arising 
from any such assets, or to any 
assets representing w'he.ther 
directly or indirectly the accu- 
mulations of income arising 
from any .such assets. 

(5) A person .shall, for the 
puri)().scs of this section, he 
deemed to have power to enjoy 
income of a per.son not resident, 
or resident hut not ordinarily 
resident in Briti.sh' India, if — 

(u) the income is in fact .so 
dealt with hy any per- 
.son as to be calculated 
at .some point of time 
and, whether in the 
form of income or not, 
to enure for the benefit 
of the first mentioned.^ 
per.son, or ' i 

(/») the recei})t or accrual of 
the income operates to 
increase the value to 
such first mentioned 
person of any assets 
held by him or for his 
benefit, or , 

(f) such first mentioned 
person receives or is 
entitled to receive at 
any time any benefit 
provided be pro- 

vided ot|pof^.that in- 
come or i^lffeof moneys 
which are or will be 
available for the pur- 
pose by reasom of the 
effect or successive 
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effects of the associated 
operations on that in- 
. come and on any assets 
• which repre.sent that 
income, or 

(rf) such first mentioned 
person has power by 
means of the exercise 
of any power of ap- 
pointment or power of 
revocation or otherwise 
to obtain for himself, 
whether with or with- 
out the consent of any 
other person, the bene- 
ficial enjoyment of the 
income, or 

(c) such first mentioned 
person is able, in any 
m a n n e r whatsoever 
and whether directly 
or indirectly, to control 
the application of the 
income. 

(d) In determining whether 
a person has power to enjoy 
income within the meaning of 
this section, regard shall be had 
to the substantial result and effect 
of the transfer and any asso- 
ciated operations, and all benefits 
which may at any time accrue 
to such person as a result of the 
transfer and any associated 
operations shall be taken into 
accoqnt irrespective of the 
nature or form of the benefits. 

(7) For the purposes of this 
section — 

(a) the expression ‘ assets ' 
includes property or 
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rights of any kind, and 
the expression ‘ trans- 
fer ’ in relation to 
rights includes the 
creation of those 
rights ; 

(/>) the expression ‘ benefit ’ 
includes a payment of 
any kind; 

(c) references to income of 
a person not resident or 
of a person not ordi- 
narily resident in 
British India shall, 
where the amount of 
the income of a com- 
pany for any year or 
period has been deemed 
to have been distributed 
under sub-section (f) 
of section 23 A, include 
references to so much 
of the income of the 
comijany for that year 
or period as is equal to 
the amount deemed to 
have been distributed 
to that person; 

(</) references to assets 
representing any as- 
sets, income or accu- 
mulations of income 
include references to 
shares in or obligations 
of afiy 0mpany to 
which, oi^ibbligation of 
any otheW^' person to 
whom, those assets, 
that income or those 
accumulations are or 
have been transferred; 
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(c) any bcxly corporate 
incorporated outside 
British Jmlia shall be 
treated as if it were 
resident out of British 
India whether it is so 
resident or not. 

(<9) The provisions of this 
section shall apply for the pur- 
poses of assessment to income- 
tax and super-tax for the year 
ending' on the 31st day of March, 
194(), and subsef|ucnt years, and 
shall apply, in relation to trans- 
fers of assets and associated 
oj)erations whether carried out 
before or after the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939. 

t 

(9) Where anj'- person has 
been charged to tax on any 
income deemed to be his under 
the ])rovisions of this section, 
and that income is subsequently 
received by him, whether as 
income or in any other form, it 
.shall not again be deemed to 
form ijart of his income for the 
purposes of this Act. 

44E. (7) Where the owner 
of any .securities (in this sub- 
section and in sub-.section (2) 
referred to as ‘ the owner ’) 
agrees to sell or transfer those 
securities, and by the same or 
any collateral agreement — 

(fl) agrees to buy back 
“ re-acquire the securi- 
ties, or 
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(b) acquires an option, 
which he subsequently 
exercises, to buy back 
• or re-acquire the secu- 

ritie.s, 

then, if the result of the transac- 
tion is that any interest becoming 
payable in re.spect of the secu- 
rities is receivable otherwise than 
by the owner, the interest pay- 
able as aforesaid shall, whether 
it would or would not have been 
chargeable to tax apart from the 
provisions of this section, be 
deemed for all the purposes of 
this Act to l)e the income of the 
owner and not to be the income 
of any other person. 

(2) The references in sub- 
section (/) to buying back or 
re-acquiring the securities shall 
be deemed to include references 
to buying or acquiring similar 
securities, so, however, that 
where similar .securities are 
bought or acquired, the owner 
shall be under no greater liabi- 
lity to tax than he would have 
been under if the original .secu- 
rities had been bought back or 
re-acquired. 

(5) Where any person carry- 
ing on a business which consists 
wholly or partly in dealing in 
securities agrees to buy or 
acquire any securities, and by 
the same or any collateral agree- 
ment — 


(a) agrees to sell back or 
re-transfer the securi- 
ties, or 
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(/;) acquires an option, 
which he subse([uently 
exercises to sell back or 
re-transfer the secu- 
rities, 

then, if the result of the tran- 
saction is tl^ any interest 
becomingf payable in respect of 
the securities is receivable by 
him, no account shall be taken 
of the transaction in computing 
for any of the purposes of this 
Act the profits arising from or 
loss sustained in the business. 

(■#) Sub-section (.^) shall 
have effect, subject to any 
necessary modifications, as if 
references to selling back or re- 
transferring the .securities in- 
cluded references to selling or 
transferring similar securities. 

(5) r'or the purpose of this 
section — 

(a) the expression ‘interest’ 
includes a dividend ; 

{h) the expression -secu- 
rities’ includes stocks 
and shares; 

(r) .securities shall be deem- 
ed to be similar if they 
entitle their holders to 
the same rights against 
the Same persons as to 
capital and interest and 
the same remedies for 
the enforcement of 
those rights, notwith- 
standing any diflference 
in the total nomi»8l 
amounts of the respec- 
tive securities or in the 
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form in which they are 
held or the manner in 
which they can be 
transferred. 

(d) The Income-tax Officer 
may by notice in writing require 
any person to furnish him within 
such time as he may direct (not 
being less than twenty-eight 
days), in respect of all securities 
of which such person was the 
owner at any time during the 
period specified in the notice, 
such particulars as he considers 
necessary for the purposes of 
this section and for the purpo.se 
of di.scovering whether tax has 
been borne in respect of the 
interest on all tho.se securities; 
and, if that person without rea- 
sonable excuse fails to comply 
with the notice, he shall be 
liable to a ))enalty not exceeding 
live hundred rui)ees and to a 
further penalty of the like 
amount for every day after the 
infliction of .such penalty during 
which the failure continues. 

44F. (/) Any per.son upon 
whom notice is served by the 
Income-tax Officer requiring 
him to furnish a statement of 
particulars relating to any 
securities in which, at any time 
during the period specified in the 
notice he has had any beneficial 
interest, and in respect of which, 
within such period, either no 
income was received by him, or 
the income received by him was 
less than the sum to which the 
income would have amounte<l if 
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the income from such securities 
had accrued from day to day and 
been apportioned accordingly, 
shall, whether an assessment to 
income-ta.x or super- tax in res- 
pect of his total inc(jnie has or 
has not been made for the rele- 
vant year or years of assessment, 
furnish such a . statement and 
such particulars in the form and 
within the time (not being less 
than twenty-eight days) re- 
(piired by the notice. 

( 2 ) If it appears to the 
Income-tax Officer by reference 
to all the circumstances in rela- 
tion to the securities of any such 
person (including circumstances 
with respect to sales, puixhases, 
dealings, contracts, arrange- 
ments, transfers, or any other 
transactions relating to such 
securities) that such person has 
thereby avx)ided or would avoid 
more than ten per cent, of the 
amount of the income-tax or 
super-tax for any year which 
would have been ]>ayable in his 
case in respect of the income 
from those securities if the 
income had been deemed to 
accrue from day to day and had 
been apportioned accordingly, 
and the income so deemed to 
have been apportioned to him 
ha<l been treated as part of his 
total income from all sources for 
the purposes of income-tax or 
super-tax, then those securities 
shall be deemed to be securities 
to which sub-section ( 2 ) applies. 

(S) J^or the purposes of 
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New^Section. 

asscestpent to income-tax or 
super-tax in the case of-«any such 
person, the income from any 
securities to which- this suhr 
section applies shatl be deemed 
to accrue from day to day, and 
in the case of the sale or transfer 
of any such securities by or to 
him shall be deemed to have been 
received as and when it is deem- 
ed to have accrued ; 

Provided that this section 
shall not a])])ly if such person 
proves to the satisfaction of the 
Income-tax Officer that the 
avoidance of income-tax or 
super-ta.x was exceptional and 
not systematic and that there 
was not in his case in any of 
the three preceding years any 
such avoidance of income-tax or 
super-tax, (jr that the provisions 
of section 44K have been applied 
in his case in respect of such 
income. 

( 4 ) If any person fails to 
furnish any statement or parti- 
culars required under this sec- 
tion, or if the Income-tax Officer 
is not satisfied with any state- 
ment or particulars furnished 
under this section, the Income- 
tax Officer may make an 
estimate of the amount of the 
income which, under the fore- 
going provisions of this section, 
is to be deemed to form part of 
the person’s total income for the 
purposes of income-tax or super- 
tax. 

(5) If any person without 
reasonable excuse fails to fur- 
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CHAPTER VI. 

Ri‘;c(jvkry oi' Tax and 
PENA t/riKS. 

45 . Ally amount specified as 
Tax when payable in a notice 

payable. of demand under 

sub-section (4) of section 23 A 
or under section 29 or an order 
under section 31 or section 32 or 
section 33, .shall be paid within 
the time, at the place and to the 
person mentioned in the notice 
or order, or if a time is not so 
mentioned, then on or before the 
first day of the second month 
following the date of the service 
of the notice or order, and any 
assessee failing so to pay shall 
be deemed to be in default, pro- 
vided that, when an assessee has 
presented an appeal under sec- 
tion 30 or under section 33 A, the 
Income-tax Officer may in his 
discretion treat the assessee as 
not being in default as long as 
such appeal is undisposed of. 


New Section. 

nish any statement or particulars 
recpiired under this section, he 
shall be liable to a penalty not 
exceeding five hundred rupees, 
and to a further penalty of the 
like amount for every day after 
the infliction of such penalty 
during which the failure con- 
tinues. 

(d) h'or the purpose of this 
section the expression ‘securities’ 
includes stocks and shares. 


CHAPTER VI. 

Recovery ok Tax and 
Penai,tie.s. 

45 . Any amount specified as 
payable in a notice of demand 
under sub-scciion (5) of section 
23 A or under section 29 or an 
order under section 31 or sec- 
tion 32 or section 33, shall be 
j)aid within the time, at the place 
and to the person mentioned in 
the notice or order, or if a time 
is not so mentioned, then on or 
before the first day of the second 
month following the date of the 
service of the notice or order, 
and any assessee failing so to 
pay shall be deemed to be in 
default, provided that, when an 
assessee has presented an appeal 
under section 30, the Income- 
tax Officer may in his discretion 
treat the assessee as not being 
in default as long as such appeal 
is undisposed of. 



}30 


THE INDIAN INCOME-TAX ACT 


Old Section. New Section. 

Provitled further that where 
an asscssce has l)een assassetl in 
respect of income arising outside 
British India in a country the 
law^s of which prohil)it or restrict 
the remittance of money to 
British India, the Income-tax 
Officer .shall not treat the assessee 
as in default in respect of that 
part of the tax which is due in 
re.spcct of that amount of his 
income which by reason of such 
prohibition or restriction cannot 

i) e brought into British India, 
and shall continue to treat the 
as.sessee as not in default in 
respect of such part of the tax 
until the prohibition or restric- 
tion is removed. 

Hxplauolion . — Kor the jnir- 
ixj.scs of this section income shall 

j) e deemed to have been brought 
into British India if it has been 
utilized or could have been uti- 
lized for the purposes of any 
expenditure actually incurred by 
the assessee without British 
India or if the income whether 
cai)italized or not has been 
brought into British India in any 
form. 


46 . (i) When an assessee is 

Mode and 'default in making 

time of a payment of in- 

recovery. come-tax, the In- 

come-tax Officer may in his 
discretion direct that, in addition 
to the amount of the arrears, a 
sum not exceeding that amount 
shall be recovered from the as- 
sessefe by way of penalty. 


46 . (I)to (6). No change. 
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(lA) For the purposes of 
sub-section (2), the Income-tax 
Officer may direct the recovery 
of any sum less than the 
amount of the arrears and may 
enhance the sum so directed to 
be recovered from time to time 
in the ca.se of a continuing 
default, so however that the 
total sum so directed to be 
recovered .shall not exceed the 
amount of the arrears jiayalile. 

(3) The Income-tax Officer 
may forward to the Collector a 
certificate under his signature 
specifying the amount of arrears 
due from an assessee, and the 
Collector, on receipt of such 
certificate, shall proceed to re- 
cover from such assessee the 
amount specified therein as if it 
were an arrear of land revenue : 

Provided that without pre- 
judice to any other powers of 
the Collector in this behalf, he 
shall for the purpose of recover- 
ing the sakl amount have in 
respect of the attachment and 
sale of debts due to the assessee 
the powers which under the Code 
of Civil Procedure, 1908, a Civil 
Court has in respect of the 
attachment and sale of debts due 
to a judgment-debtor for the 
purpose of the recovery of an 
amount due under a decree. 

(5) In any area with respect 
to which the Commissioner has 
directed that any arrears may be 
recovered by any process en- 
forceable for the recovery of an 
arrear of any municipal tax or 


New Section. 
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local rate imposed under any 
enactment for the time being in 
force in any part of the province, 
the Income-tax Officer may pro- 
ceed to recover the amount <lue 
by such process. 

(‘^) The Commissioner may 
direct by what authority any 
powers or duties inciilent under 
any such enactment as aforesaid 
to the enforcement of any pro- 
cess for the recovery of a muni- 
cipal tax or local rate shall be 
exercised or performed when 
that process is employed umler 
sub-section ( 3 ). 

(5) If any assessee is in 
receipt of any income chargeable 
under the head “Salaries” the 
Income-tax Officer may require 
any person paying the same to 
deduct from any payment sub- 
sequent to the date of such 
requisition any arrears due from 
such assessee, and such person 
shall comply with any such 
requisition, and .shall pay the 
sum so deducted to the credit of 
the Central Government, or as 
the Central Board of Revenue 
directs. 

(d) If the recovery of in- 
come-tax in any area has been 
entrusted “to a Provincial 
Government under section 124 
(1) of the Government of India 
Act, 1935, the Provincial Go- 
vernment may direct with res- 
pect to that area or any part 
thereof, that income-tax shall be 
recovered therein with, and as . 

an addition to, any municipal 
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tax or local rate, by the same 
person and in the same manner 
as the municipal tax or local rate 
is recovered. 

(7) Save in accordance with 
the provisions of sub-section (1) 
of section 42, no proceedings for 
the recovery of any sum payable 
under this Act shall be com- 
menced after the expiration of 
one year from the last day of the 
year in which any demand is 
made under this Act. 


47 . Any sum imposed by way 
Recovery of of penalty Under the 
penalties. provisions of sub- 

section (2) of section 25, section 
28 or sub-section (1) of section 
46, shall be recoveralde in the 
manner provided in this Chapter 
for the recovery of arrear of 
tax. 


New Section. 


(7) Save in accordance with 
the provisions of sub-section (7) 
of section 42 or of the proz'iso 
to section 45 no proceedings for 
the recovery of any sum payal)le 
under this Act shall be com- 
menced after the expiration of 
one year from the last day of 
the financial year in which any 
demand is made under this Act. 

47 . Any sum imposed by way 
of penalty under the provisions 
of sub-section (2) of section 25, 
section 28 sub-section (6) of 
section 44H, subsection (5) of 
section 441' or sub-section (7) 
of section 46, shall be recover- 
able in the manner provided in 
this Chapter for the recovery of 
arrear of tax. 


CHAPTER VII. CHAPTER VII. 


Refunds. Refunds. 

48 . (/) If a shareholder in 48 . (7) If any individual, 
Refunds ^ company who has Hindu undivided family, com- 
received any divi- pany, local authority, firm or 
(lend therefrom satfsfies the other association of persons, or 
Income-tax Officer or other any partner of a firm or member 
authority appointed by the Cen- of an association individually 
tral Covernment in this behalf satisfies the Income-tax Officer 
lhat the rate of income-tax or other authority appointed by 
applicable to the profits or gains the Central Government in this 
the company at the time of behalf that the amount of tax 
the declaration of such dividend paid by him or on his behalf or 
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is greater than the rate applica- 
ble to his total income of the 
year in which such dividend was 
declared, or that his total income 
in such year is below the mini- 
mum chargeable with income- 
tax, he shall, on production of 
the certificate received by him 
under the provisions of section 
20, be entitled to a refund on the 
amount of such dividend (inclu- 
ding the amount of the tax 
thereon) calculated at the differ- 
ence between those rates or at 
the rate applicable to the profits 
and gains of the company at the 
time of the declaration of such 
dividend, as the ca.se may be. 


( 2 ) If a member of a regis- 
tered firm or any person who 
being a minor has been admitted 
to the benefits of partner.ship in 
such firm, satisfies the Income- 
tax Officer or other authority 
appointed by the Central Go- 
vernment in this behalf that the 
rate of income-tax applicable to 
his total income of the previous 
year was less than the rate at 
which income-tax has been levied 
on the profits or gains of the 


New Section. 

treated as paid on his behalf for 
any year exceeds the amount 
with which he is properly 
chargeable under this Act for 
that year, he shall be entitled to 
a refund of any such excess. 


(2) The Appellate Assistant 
Commissioner in the exercise of 
his appellate powers, or the 
Commissioner in the exercise of 
his appellate powers or powers 
of revision if .satisfied to the like 
effect shall cause a refund to be 
made by the Income-tax Officer 
of any amount found to have 
been wrongly paid or paid in 
exce.ss. 

(2) Where income of one 
person is included under any 
provision of this Act in the total 
income of any other person such 
other person only shall be 
entitled to a refund under this 
section in respect of such 
income. 
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firm of that year, or that his 
total income of the previous year 
was below the minimum charge- 
aJile with income-tax, he shall he 
entitled to a refund on his share 
of those profits or gains calcu- 
lated at the difference Itetween 
those rates or at the rate at which 
income-tax has been levied, as 
the case may be. 

(.?) If the owner of a security 
from the interest on which, or 
any person from whose salary, 
income-tax has been deducted in 
accordance with the provisions 
of section 18, satisfies the In- 
come-tax Officer or other autho- 
rity appointed by the Central 
(lOvernment in this behalf that 
the rate of income-tax applicable 
to his total income of the pre- 
vious year was less than the rate 
at which income-tax has been 
charged in making such deduc- 
tion in that year, or that his total 
income of the previous year was 
below the minimum chargeal)le 
with income-tax, he shall l)e 
entitled to a refund on the 
amount of interest or salary 
from which such deduction has 
l)een made calculated at the 
difference between tho.se rates or 
at the rate at which income-tax 
bas been deducted, as the case 
Hiay be. 

Where the shareholder 
■‘cferred to in sub-section (1), or 
fhe member of a registered firm 
the minor admitted to the 
benefits of partnership referred 
in sub-section ( 2 ) or the 


(-/) Nothing in this .section 
shall operate to validate any 
objection or appeal which is 
otherwise invalid or to authorise 
the I'evision of any assessment 
or other matter which has be- 
come final and conclusive, or the 
review by any ollicer of a deci- 
sion of his own which is subject 
to ai)pcal or revision, or, where 
any relief is .specifically provided 
elsewhere in this Act, to' entitle 
any per.son to any relief other or 
greater than that relief or to 
entitle any person to claim a 
refund of ta.x payable before the 
commencement of the Indian 
Income-tax (Amendment) 
Act, 1939, which he would not be 
entitled to claim but for the 
passing of that Act. 
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owner of a security referred to 
in sub-section ( 3 ) is a person 
whose income is included under 
the provisions of sub-section (5) 
of section 16 in the total income 
of another person, the provisions 
of sub-sections (7), ( 2 ) and ( 3 ) 
shall apply as if that person were 
himself the person entitled to a 
refund under those sub-sections. 

( 4 ) lun* the purposes of this 
section, “total income” includes, 
in the case of any person not 
resident in British India, all 
i n c o m e, p r o fi t s and gains 
wherever arising, accruing or 
received, which, if arising, ac- 
cruing or received in British 
India, would be included in the 
computation of total income 
under section 16. 

(.5) Nothing in this section 
shall entitle to any refund any 
I)crson not resident in British 
India who is neither a British 
subject as defined in section 27 
of the British Nationality and 
Status of Aliens Act, 1914, nor 
a subject of a State in India. 


*48 ( 1 ) If any individual, Hindu 

undivided family, company, local 
authority, finn or other as.sociation of 
persons, or any partner of a firm or 
member of an association individually 
satisfies the Income-tax Officer or 
other authority appointed by the Cen- 
tral Government in this behalf that 
the amount of tax paid by him or on 

* As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Amendment Act." 
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his behalf or treated as paid on his 
behalf for any year exceeds the 
amount with which he is properly 
chargeable under this Act for that 
year, he shall be entitled to a refund 
of any such excess. 

(2) The Appellate Assistant Com- 
missioner or the Appellate Tribunal 
in the exercise of their api^ellate 
powers if satisfied to the like effect 
shall cause a refund to be made by 
the Income-tax Officer of any amount 
found to have l)ecn wrongly paid 
or paid in excess. 

(3) Where income of one person 
is included under any provision of 
this Act in the total income of any 
other person such other person only 
shall be entitled to a refund under this 
section in respect of such income. 

(4) Nothing in this section shall 
operate to validate any objection or 
.appeal which is otherwise invalid or to 
authorise the revision of any assess- 
ment or other matter which has be- 
come final and conclusive, or the 
review by any officer of a decision of 
his own which is subject to appeal or 
revision, or, where any relief is speci- 
fically provided elsewhere in this Act, 
to entitle any person to any relief 
other or greater than that relief or to 
entitle any person to claim a refund 
of tax payable before the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, which he 
would not be entitled to claim but for 
the passing of that Act. 
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48A. (i) If in any case not 48A. Deleted. 

provided for by sec- 
General tion 48 or by the 

nuike^*° provisions relating to 
refunds. refunds elsewhere 

containetl in this 
Act the Income-tax Officer 
is satisfied, upon claim made in 
this behalf, that tax has been 
paid by or on behalf of any 
person with which he was not 
properly chargeable or which 
was in excess of the amount 
with which he was properly 
chargeable, the Income-tax 
Officer shall allow a refund to 
such person of the amount so 
paid or so paid in excess. 

{2) The Assistant Commis- 
sioner in the exercise of his 
appellate powers, or the Com- 
missioner in the exerci.se of his 
appellate powers or powers of 
revision if satisfied to the like 
effect .shall in like manner cause 
a refund to be made liy the 
Income-tax Officer of any 
amount found to have been 
wrongly paid or paid in excess. 

(J?) Nothing in this section 
shall operate to validate any 
objection or appeal which is 
otherwise invalid or to authorise 
the revision of any assessment 
or other matter which has be- 
come final and conclusive, or the 
review by any officer of a deci- 
sion of his own which is subject 
to appeal or revision, or where 
any relief is specifically provided 
elsewhere in this Act, to entitle 
any person to any relief other or 
greater than that relief. 
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49 . (7) If any person who 

has paid Indian in- 
come-tax for any 
year on any jiart of 
his income proves to 
the satisfaction of 
the Income-tax Officer that he 
has paid United Kingdom in- 
come-tax for that year in respect 
of the same part of his income 
and that the rate at which he 
was entitled to, and has obtained, 
relief under the provisions of 
section 27 of the Finance Act, 
1920, is less than the Indian rate 
of tax charged in respect of that 
part of his income, he shall he 
entitled to a refund of a sum 
calcitlated on that part of his 
income at a rate equal to the 
difference between the Indian 
rate of tax or the appropriate 
rate of United Kingdom income- 
tax, whichever is less, and the 
rate at which he was entitled to, 
and obtained relief under that 
section. 


New Section. 

49 . (i) If any person who 

has paid by dednetiou under sec- 
tion 18 or otherwise Indian 
income-tax for any year on any 
part of his income proves to the 
satisfaction of the Income-tax 
Officer that he has paid by de- 
duction or otherwise United 
Kingdom income-tax for the cor- 
responding year in respect of the 
same part of his income and that 
the rate at which he was entitled 
to, and has obtained, relief under 
the provisions of section 27 of 
the lunancc Act, 1920, is less 
than the Indian rate of tax 
charged in respect of that part 
of his income, he shall be entitled 
to a refund of a sum calculated 
on that part of his income at a 
rate eiiual to the difference be- 
tween the Indian rate of tax or 
the appropriate rate of United 
Kingdom income-tax, which- 
ever is less, and the rate at which 
he was entitled to, and obtained 
relief under that section: 

Provided that in no case shall 
the rate at which such refund is 
calculated exceed half the Indian 
rate of tax appropriate to the 
income of the person entitled to 
relief. 


Relief in 
respect of 
.United 
Kingdom 
income-tax. 


(2) In sub-section (1)— (2) In sub-section (7)- 

(o) the expression “Indian (o) No change. 

income-tax” means in- 
come-tax and super- 
tax charged in accord- 
ance with the provi- 
sions of this Act ; 

(h) the expression “Indian (b) the expression “Indian 
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rate of tax” means the 
amount of the Indian 
income-tax divided by 
the income on which it 
was charged ; 


(c) the expression “United 
Kingdom income-tax” 
means income-tax and 
super-tax chargeable in 
accordance with the 
provisions of the In- 
come-tax Acts; 

(d) the expression “appro- 
priate rate of United 
Kingdom income-tax” 
has the meaning 
assigned to that expres- 
sion in .section 27 of the 
Finance Act, 1920, as 
amended by the Finance 
Act, 1927. 


New Section. 

rate of tax” means the 
amount of Indian in- 
come-tax exclusive of 
super-tax after deduc: 
tion of any relief, due 
to a claimant under the 
other provisions of this 
Act but before deduc- 
tion of any relief due 
to him under this sec- 
tion, divided by his 
total income after de- 
ducting therefrom any 
income (including in- 
come from a share in 
an unregistered firm) 
exempted from tax by 
or under the provi- 
sions of this Act, added 
to the amount of Indian 
super-tax before de- 
duction of any relief 
due to the claimant 
under this section 
divided by his total 
income ; 

(f) and (d) No change. 
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49A. (/) The Central Goy- 

ernnient may, by notification in 
the Official Ciazette, make provi- 
sions for the granting of relief 
in respect of income on which 
has l>ccn paid both income-tax 
(including super-tax) under this 
Act and Dominion income-tax ; 

(J?) for the purposes of this 
Section ‘Dominion income-tax’ 
means any income-tax or super- 
tax charged under any law in 
force in any Indian State or in 
any part of His Majesty’s Domi- 
nions (other than the United 
Kingdom) where the laws of 
that State or part provide for 
relief in respect of tax charged 
on income both in that State or 
part and in Briti.sh India which 
appears to the Central Board of 
Revenue to correspond to the 
relief which may be granted by 
this section. 

49B. Where a .sharholder has 
received a dividend from a com- 
pany which has paid income-tax 
imposed in British India or else- 
where he shall be deemed, in 
respect of such dividend, himself 
to have paid the income-tax 
(exclusive of super- tax) paid by 
the company on so much of the 
dividend as bears to the whole 
the same proportion as the 
amount of income on which the 
company has paid such income- 
tax liears to the \vhoIe income of 
the company, 

i 49C. (f) Where a share- 

.holder has received a dividend 
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from a company which has 
obtained the relief referred to in 
section 49 or granted tinder 
section 49A or under the India 
and Burma (Income-tax Relief) 
Order, 1936, he shall be deemed 
in respect of such dividend him- 
self to have obtained such relief 
at the rate at which such relief 
has been granted, in respect of 
income-tax only, to the company 
for the financial year preceding 
the year in which the dividend 
was paid. 

(2) If the rate at which a 
shareholder is deemed under 
sub-section (1) to have obtained 
relief exceeds the rate at which 
he would have been entitled to 
relief had such relief been given 
direct to him by or under the 
said .sections or Order, any ex- 
cess shall be recovered from him 
either as an addition to the tax 
payable by him on any assess- 
ment made on him under section 
23 or section 34 or by setting it 
off against any relief due to him 
under section 48. 

49D. If any person who has 
})aid by deduction or otherwise 
Indian income-tax for any year 
in re.spect of any income arising 
without British India in a coun- 
try the laws of which do not pro- 
vitfe for any relief in respect of 
income-tax charged in British 
India proves that he has paid 
income-tax by deduction or 
otherwise under the laws of the 
said country in respect of the 
same income, he shall be entitled 
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to the deduction from the Indian 
income-tax payable of a sum 
equal to one-half of such Indian 
income-tax or to one-half of 
such tax payable in the said 
country, whichever is the less. 


49A. Where under any of 
Power to set ^he provisions of this 


off amount 
of refunds 
against tax 
remaining 
payable. 


Act, a refund is 
found to be due to 
any person, the In- 
come-tax Officer, 
Assistant Commissioner or Com- 
missioner, as the case may be, 
may, in lieu of payment of the 
refund, set off the amount to be 
refunded, or any part of that 
amount against the tax, if any, 
remaining payable by the person 
to whom the refund is due. 


49E. Where under any of the 
provisions of this Act, a refund 
is found to be due to any person, 
the Income-tax Officer, Appel- 
late Assistant Commissioner or 
Commissioner, as the case may 
be, may, in lieu of payment of 
the refund, set off the amount to 
be refunded, or any part of that 
amount against the tax, if any, 
remaining payable by the person 
to whom the refund is due. 


49B. Where through death, 
Power of incapacity, bank- 

representa- ruptcy, liquidation or 

cea^d per- Other cause, a person 

son or per- who would but for 

to mate*^**^** such cause have been 

claim on his entitled to a refund 

behalf. Under any of the 

provisions of this Act, or to 

make a claim under section 48 or 
48A or 49, is unable to receive 
such refund or to make such 
claim, his executor, administra- 
tor or other legal representative, 
or the trustee or receiver, as the 
case may be, shall be entitled to 
receive Such refund or to make 
such claim for the benefit of such 
person or his estate. 


49F. Where through death, 
incapacity, bankruptcy, liquida- 
tion or other cause, a person who 
would but for such cause have 
been entitled to a refund under 
any of the provisions of this 
Act, or to make a claim under 
section 48 or 49, is unable to re- 
ceive such refund or to make 
such claim, his executor, ad- 
ministrator or other legal repre- 
sentative, or the trustee or re- 
ceiver, as the case may be, shall 
be entitled to receive such refund 
or to make such claim for the 
benefit of such person or his 
estate. 
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50. No claim to any refund 

Limitation . income-tax under 
of claims this Chapter shall be 
for refund. allowed, unless it is 
made within one year from the 
last day of the year in which the 
tax zvas recovered or before the 
last day of the financial year 
commencing after the expiry of 
the previous year, as defined in 
clause (11) of section 2, in 
zi’hich the income arose on zvhich 
the tax zvas recovered, which- 
ever period may expire later: 


50. No claim to any refund 
of income-tax or super-tax under 
this Chapter shall be allowed, 
unless it is made within four 
years from the last day of the 
financial year commencing ,next 
after the expiry of the previous 
year in which the income arose, 
accrued or was received or was 
deemed to have arisen, accrued 
or been received or was brought 
into British India: 


Provided that a claim to re- 
fund under section 49 may be 
admitted after the period of 
limitation herein prescribed, 
when the applicant satisfies the 
Commissioner, or an Assistant 
Commissioner of Income-tax 
specially empowered in this be- 
half by the Central Board of 
Revenue, that he had sufficient 
cause for not making the claim 
within such period. 


Provided that where the claim 
is to a refund of income-tax or 
super-tax paid prior to the com- 
mencement of the Indian In- 
come-tax (Amendment) Act, 
1939, the claim shall not be 
allowed unless it is made within 
one year from the last day of the 
year in which the tax was reco- 
vered or before the last day of 
the financial year commencing 
after the expiry of the previous 
year as defined in clause (11) 
of section 2 in which the income 
arose on which the tax was re- 
covered, whichever period may 
expire later: 

Provided further that a claim 
to refund under section 49 of tax 
paid prior to the commencement 
of the Indian Income-tax 
(Amendment) Act, 1939, may 
be admitted after the period of 
limitation herein prescribed, 
when the applicant satisfies the 
Commissioner, or an Assistant 
Commissioner of Income-tax 
specially empowered in this be- 
half by the Central Board of 
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Revenue, that he had sufficient 
cause for not making the claim 
within such period. 


50Av (f) Any person ob- 50A. Deleted. 
^ , jecting to a refusal 

agamstre- of an Income-tax 

fu^lof Officer to allow a 

■ claim to a refund 

under section 48 or 48A or 49 
or to the amount of the refund 
made in any such ca.se, may 
appeal to the Assistant Com- 
missioner. 

(2) The appeal shall be pre- 
sented within thirty days of the 
date on which the refusal of the 
refund or the amount of the 
refund allowed was communi- 
cated to the apjjellant. 

(.^) The appeal shall be made 
in the prescribed form and shall 
be verified in the prescribed 
manner. 

(4) The Assistant Commis- 
sioner may, after giving the 
appellant an opportunity of 
being heard, pass such orders as 
he thinks fit. 


19 
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CHAPTER VUI. 

CHAPTER VIII. 

Ol-'FlvNCES AND PKNA1,T1FS. 

Oi ' fences and Penai.ties. 

Failure to 51 . If a person 

without reason- 

ments or 

deliver re- able causc or cx- 

tumsor 

statements 
or allow 
inspection. 

51 . If a person fails without 
reasonable cause or excuse— 

(a) to deduct and pay any tax 
as required by section 18 
or under sub-section (5) 
of section 46 ; 

(a) and (b) No chaneje. 

(/>) to furnish a certificate 
re((uired l)y sub-section 
(9) of section 18 or by 
section 20 to be furnish- 
ed; 


(c) to furnish in due time any 
of the returns mentioned 
in section 19A, section 
20A, section 21, section 
22, or section 38 ; 

(c) to furnish in due time 
any of the returns 
mentioned in section 
19A, section 2()A, sec- 
tion 21, sub-section (2) 
of section 22, or section 
38; 

(d) to produce, or cause to be 
produced, on or before 
the date mentioned in any 
notice under sub-section 
(4) of section 22, such 
accounts and documents 
as are referred to in the 
notice ; 

(d) and (c).No change. 

(c) to grant inspection or 
allow copies to be taken 
in accordance with the 
provisions of section 39; 


he shall, on conviction before a 
Magistrate, be punishable with 

No change. 



THE INDIAN INCOME-TAX ACT 


147 


Old Section. 

fine which may extend to ten 
rupees for every day during 
which the default continues. 

52. If a person makes a State- 
False state- nient in a verification 

raentin mentioned in section 

r<eclaration. 19 ^ 20A 

or section 22 or sub-section (2) 
of section 26A or sub-section (3) 
of section 30, or sub-section (2) 
of section 32 or subsection (2) 
of section 33A or subsection 
(3) of section 50 A, which is 
false, and which he either knows 
or believes to be false, or does 
not believe to be true, he shall be 
deemed to lun’c committed the 
offence described in section 177 
of the Indian Penal Code. 


New Section. 


52. If a person makes a state- 
ment in a verification mentioned 
in section 19A or section 20A or 
section 21 or section 22 or sub- 
section (2) of section 26A or 
sub-section (3) of section 30, or 
stib-section (2) of section 32, 
which is false, and which he 
either knows or believes to be 
false, or does not believe to be 
true, he shall be punishable , on 
conviction before a Magistrate, 
with simple imprisonment which 
may c.xtend to sir months or 
with fine which may e.vtend to 
one thou.mnd rupees or with 
both. 


53. (1) A person shall not be 

Prosecution proceeded against 

to be at for an offence under 

San? section .51 or .section 

Commis- 52 except at the 

sioner. instance of the 

Assist a n t Co mmis.noner. 

(2) The Assistant Commis- 
sioner may stay any such pro- 
ceeding or compound any such 
offence. 


53. ( 7 ) A person shall not be 
proceeded against for an offence 
under section 51 or section 52 
except at the instance of the 
Inspecting Assistant Commis- 
sioner. 

(2) The Inspecting Assistant 
Commissioner may either before 
or after the institution of pro- 
ceedings compound any such 
offence. 


54 . (7) All particulars con- 
tained in any state- 
ment made, return 
furnished or ac- 
counts or documents 
produced under the 
provisions of this Act, or in any 
evidence given, or affidavit or 


54. (1) and (2) No change. 


Disclosure 
of informa- 
tion by a 
public 
servant. 
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deposition made, in the course of 
any proceedings under this Act 
other than proceedings under 
this Chapter, or in any record of 
any assessment proceeding, or 
any proceeding relating to the 
recovery of a demand, prepared 
for the purposes of this Act, 
shall be treated as confidential, 
and notwithstanding anything 
contained in the Indian Evidence 
Act, 1872, no Court shall, save 
as provided in this Act, be en- 
titled to require any public ser- 
vant to produce before it any 
such return, accounts, documents 
or record or any part of any 
such record, or to give evidence 
before it in respect thereof. 

(2) If a public servant dis- 
closes any particulars contained 
in any such statement, return, 
accounts, documents, evidence, 
affidavit, deposition or record, he 
shall be punishable with impri- 
sonment which may extend to 
six months, and .shall also be 
liable to fine: 

Provided that nothing in the 
section shall apply to the dis- 
closure — 

(a) of any such particulars 
for the purposes of a 
prosecution under the 
Indian Penal Code in 
respect of any such 
statement, return, ac- 
counts, documents, evi- 
dence, affidavit or de- 
position, or for the 
purposes of a prose- 


New Section. 


(5) Nothing in the section 
shall apply to the disclosure — 

(a) to (c) No change. 
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cution under this Act, 
or 

(ft) of any such particulars 
to any person acting in 
the execution of this 
Act where it is neces- 
sary to disclose the 
same to him for the 
purposes of this Act, 
or 

(c) of any such particulars 
occasioned by the law- 
ful employment under 
this Act of any process 
for the service of any 
notice or the recovery 
of any demand, or 


(d) of any such particulars 
to a Civil Court in any 
suit to which (iovern- 
ment is a party, which 
relates to any matter 
arising out of any pro- 
ceeding under this Act, 
or 

(c) of any such particulars 
to the Auditor (icneral 
of India for the pur- 
pose of enabling him to 
discharge his f u n c - 
tions under section 144 
of the Government of 
India Act, 1935, or 

(/) of any such particulars 
to any officer appointed 
by the Auditor General 
of India or the Central 
Board of Revenue to 
audit income-tax re^ 
ceipts or refunds> or 
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(cc) of any such particulars 
occasioned by the law- 
ful exercise by a public 
servant of his powers 
under the Indian 
Stamp Act, 1899, to 
impound an insuffi- 
ciently stamped docu- 
ment, or 

(d) of such facts, to an 
authorised officer of 
the United Kingdom, 
as may be necessary to 
enable relief to be 
given under section 27 
of the Finance Act, 
1920, or a refund to be 
given under section 49 
of this Act: 


New Section,- 

(g) of any such particulars, 
relevant to any inquiry 
into the conduct of an 
official of the Income; 
tax Department, tg any 
persons appointed 
Commissioners under 
the Public Servants 
(Inquiries) Act, 1850, 
or to an officer other- 
wise appointed to hold 
such inquiry, or to a 
Public Service Com- 
mission establ ished 
under the (Government 
of India Act, 19,35, 
when exercising i t s 
functions in relation to 
any matter arising out 
of any such inquiry, or 

(It) No change. 


(/) of such facts, to an 
authorised officer of 
the United Kingdom, 
or of any Indian State 
or of any part of His 
Majesty’s Dominions 
which has entered into 
an agreement with 
British India for the 
granting of double 
taxation relief, as may 
be necessary for the 
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purpose of enabling; 
such relief or a refund 
under section 49 of this 
Act to be given, or 

(y) of such facts, to an 
officer of a Provincial 
( loverninent, as may be 
necessary for the pur- 
pose of enabling that 
Government to levy or 
realise any tax imposed 
by it on agricultural 
income, or 

(A’) of such facts, to any 
authority exercising 
powers under the Sea 
Customs Act, 1878, or 
any Act of the Central 
legislature imposing a 
duty of excise as may 
be necessary for en- 
abling it duly to exer- 
cise such powers, or 

(/) of such facts, to a 
Returning Officer, as 
may be necessary to 
establish whether a 
person is or is not 
entitled to be entered 
on an electoral roll, or 

(m) so much of such parti- 
culars, to the appro- 
priate authority, as 
may be necessary to 
establish whether a 
person has or has not 
been assessed to in- 
come-tax in any parti- 
cular year or years, 
where under the provi- 
sions of any law for 
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Provided further that nothing 
in this section shall apply to the 
production by a public, servant 
before a Court of any document, 
declaration or affidavit filed, or 
the record of any statement or 
deposition made in a proceeding 
under section 26A, or to the 
giving of evidence by a public 
servant in respect thereof; 

Provided further that no pro- 
secution shall be instituted under 
this section except with the pre- 
vious sanction of the Commis- 
sioner. 


CHAPTl{R IX. 

SuPlvR-TAX. 

55 . In addition to the income- 
charge of tax charged for any 
super-tax. year, there shall be 
charged, levied and paid for that 
year in respect of the total 
income of the ])revi(ms year of 
any individual, Hindu undivided 
family, company, unregistered 
firm or other association of indi- 
viduals, not l)eing a registered 
firm, an additional duty of 
income-tax (in this Act referred 
to as super- tax) at the rate or 
rates laid down for that year by 
Act of the Central Legislature; 


New Section, 

the time being jn force 
such fact is required to 
be established. 

(4) Nothing in this section 
shall apply to the production by 
a public servant before a Court 
of any document, declaration or 
affidavit filed, or the record of 
any statement or deposition 
made in a proceeding under sec- 
tion 25A or section 26A, or to 
the giving of evulence by a 
public servant in respect thereof. 

(5) No prosecution shall be 
instituted under this section 
except with the previous sanc- 
tion of the Commissioner. 


CHAPTER IX. 

Super- TAX. 

55 . In addition to the income- 
ta.x charged for any year, there 
shall be charged, levieil and paid 
for that year in re.spect of the 
total income of the previous 
year of any individual, Hindu 
undivided family, company, 
local authority, unregistered 
firm or other association of per- 
sons, not being a registered firm, 
or the partners of the firm or 
members of the association indi- 
vidually, an additional duty of 
income-tax (in this Act referred 
to as super-tax) at the rate or 
rates laid down for that year by 
Act of the Central Legislature; 
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Provided that, where the 
profits and gains of an unregis- 
tered firm have been assessed to 
super-tax, super-tax shall not be 
payable by an individual having 
a share in the jinn in respect of 
the amount of such profits and 
gains which is proportionate to 
his share. 


56. Subject to the provisions 

Total Chapter, the 

income for total income of any 

individual, Hindu 
undivided family, 
company, unreg^istered firm or 
other association of individuals 
shall, for the purposes of super- 
tax, be the total income as 
assessed for the purposes of 
incoitie-tax, and where an assess- 
20 - 


^ Nw Section. 

Provided that where under 
the provisions of clause 
(/;) of sub-section (.5) of 
se, 9 tion 23 an unregistered 
firm has been assessed in 
the manner applicable to 
a registered firm, super- 
tax shall be payable by 
each partner of the firm 
individually on his share 
in the income, profits and 
gains of the firm and not 
by the firm itself : 

Provided further that, where 
the profits and gains of 
an unregistered firm or 
other association of per- 
sons not being a company 
have been assessed to 
super-tax, super-tax shall 
not be payable by a 
partner of the firm or a 
member of the associa- 
tion, as the case may be, 
in respect of the amount 
of such profits and gains 
which is proportionate to 
his share. 


56. Subject to the provisions 
of this Chapter, the total income 
of any individual, Hindu undi- 
vided family, company, local 
authority unregisteri^d firm or 
other association of persons 
shall, for the purposes of super- 
tax, be the total income as 
assessed for the purposes /<of 
incoipe-tax, and where an as- 
sessmeijt of total income has 
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nient of total income has be- 
come final and conclusive for 
the purposes of income-tax for 
any year, the assessment shall 
also be final and conclusive for 
the purposes of super-tax for 
the same year. 


New Section. 

become final and conclusive for 
the purposes of income-tax for 
any year, the assessment shall 
also be final and conclusive for 
the purposes of super-tax for 
the same year. 


57 . (J) In the case of any 57 . Deleted. 

Non-resident l)crson residing out 
partners and of British India who 
shareholders, jg ^ member of a 

registered firm, and whose 
share of the profits from such 
firm is liable to super-tax, the 
remaining members of such firm 
who are resident in British 
India shall be jointly and se- 
verally liable to pay the super- 
tax due from the non-resident 
member in respect of such share. 

(2) Where any person pays 
any tax under the provisions of 
this section on account of 
another person who is residing 
out of British India, credit shall 
be given therefor in determining 
the amount of the tax to be pay- 
able by any agent of such 
non-resident person under the 
provisions of sections 42 and 
43. .. i 


58 . {!) All the provisions of 

Application relating to 

of Act to the charge, as.sess- 

super-tax. nient, collection and 

recovery of income-tax except 
those contained in section 3, the 
proviso to sub-section (f) of 
section 7, the second and ^ third 
provisos to section 8, suli^^Ction 


58 . (i) All the provisions of 
this Act, relating to the chargej 
assessment, collection and re- 
covery of income-tax except 
those contained in section 3, the 
second proviso to sub-section 
(f ) of section 7, the second and 
third provisos to section 8, sub- 
section (2) . of section 14, and 
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(2) of section 14, ancfi sections 
15, 17, 19, 20, 21. 48, 58F and 
subsection {2) and (3) of sec- 
tion 58(1 shall apply, so far as 
may be, to the charge, assess- 
ment, ' collection an^d recovery 
of super-tax. ^ 

(2) Save as provided in sub- 
section (3A), (3B), (3C) and 
(SP) of section 18, section 57 
and section 58H super-tax shall 
be payable by the asscsscc 
direct. 


CHAPTER IX A. 

Sl’EClAI, PROVISIONS RlvLATlNG 

To CIvRTAJN CCASSIvS Ob' 
ProvidivNT Funds. 

58A. In this Chapter, unless 
there is anything repugnant in 
the subject or context, — 

(a) a “recognised provident 
fund” nieans a provi- 
dent fund which has 
been and continues to 
be recognised by the 
Commissioner, in ac- 
cordance with the pro- 
visions of-this Chapter ; 

(b) an “employer” means — 

(0 a Hindu undivided 
family, company, 
firm or other associa- 
ti6n of individuals 
or persons, or 


New Section. 

sections 15, 19, and 20 and the 
first proviso to sub-section (1) 
of section 41 and section 58F 
and sub-section (2) of section 
58G shall apply, so far as may 
be, to the charge, assessment, 
collection and recovery of super- 
tax. 

(2) Save as provided in sub- 
sections (2), {2A). (2B), (SB), 
(3C), (3D) and (312) of sec- 
tion 18 and section 58H super- 
tax shall be payable by the 
assessee direct. 


CHAPTl^R IXA. 

SpIvCIAJ, provisions Rl-:r,.\TlNG 
TO CERTAIN CI,ASSKS Ol' 

Providivnt Funds. 

58A. In this Chapter, unless 
there is anything repugnant in 
the subject or context, — 

(a) No change. 


(b) an “employer” nieans — 

(i) a Hindu Undivided 
family, ■ company, 
firm or other asso- 
ciation of persons, 

' or,. 
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(u) an individual engaged 
in a business, pro- 
fession or vocation 
whereof the profits 
and gains are assess- 
able to income-tax 
under section 10 or 
section 11, 

maintaining a provident 
fund for the benefit of 
his or its employees: 

(c) an “employee” means 
an employee partici- 
pating in a provident 
fund, but does not 
include a personal or 
domestic servant ; 

(r/) a “contribution” means 
any sum credited l)y or 
on behalf of any em- 
ployee out of his salary, 
or by an employer out 
of his own monies, to 
the individual account 
of an employee, but 
does not include any 
sum credited as in- 
terest ; 

(r) the “balance to the 
credit” of an employee 
means the total amount 
to the credit of his 
individual account in a 
provident fund at any 
time ; 

(f) the “annual accretion” 
to the balance to the 
credit of an employee 
means the increase to 
such balance ip; any 


JSjBw Section. 

(n) an individual enga- 
ged in a business, 
profession or voca- 
tion whereof the 
profits and gains are 
assessable to income- 
tax under section 10, 

maintaining a provident 
fund for the benefit of 
his or its employees: 

(c) to (h) No chantje. 
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year, arjsittg from con- 
tributions and interest; 

(g) the “accumulated bal- 
ance due” to an em- 
ployee means the 
balance to his credit, 
or such j)ortion thereof 
as may be claimable by 
him under the regula- 
tions of the fund, on 
the day he ceases to be 
an employee of the 
employer maintaining 
the fund; and 

(h) the “regulations of a 
fund” means the special 
body of regulations 
governing the constitu- 
tion and administration 
of a particular provi- 
dent fund. 


58B. (1) The Commissioner 


The accord- 
ing and with- 
drawal of 
recognition. 

satisfies 


of Income-tax may 
accord recognition to 
any provident fund 
which, in his opinion, 
the conditions pres- 


cribed in section 38C and the 


rules made thereunder, and may, 
at any time, withdraw such 
recognition if, in his opinion, the 
provident fund contravenes any 
of those conditions. 


(2) The Central Government 
'oay, at its discretion, direct the 
Commissioner of Income-tax to 
refuse to accord recognition to 
any provident fiind, or may, at 
‘iny time, withdraw recognition 
from any recognised provident 
fund. 


New Section. 


58B. ( /) No change. 


Deleted. 
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(3) An order according re- 
cognition shall take effect on 
such date as the Commissioner 
may fix in accordance with any 
rules the Central Board of 
Revenue may make in this be- 
half, such date not being later 
than the last day of the financial 
year in which the order is made. 

(4) An order withdrawing 
recognition shall take effect from 
the day on which it is made. 

(j) An employer objecting 
to an order of the Commissioner 
refusing to recognise a provident 
fund may appeal, w'ithin sixty 
days of such order, to the Cen- 
tral Board of Revenue. 


The appeal shall be in the 
form and shall be verified in the 
manner prescribed l)y the Cen- 
tral Board of Revenue. 

58C. (J) In order that a 

Conditions provident fund may 

to be satis- receive and retain 

reroRnls^ recognition, it shall 

provident satisfy the conditions 

fund. 

any other conditions which the 
Central Covernment may, l)y 
rule, prescribe — 

(a) All employees shall be 
emjiloyed in India, or 
shall be employed by 
an employer whose 
principal place of busi- 
ness is in British India. 


New Section. 

(2) No .Change. 


(3) No change 


(/) An emjdoyer objecting to 
an order of the Commissioner 
refusing to recognise or an 
order ■withdrazviiig recognition 
from a provident fund may 
appeal, within sixty days of 
such order, to the Central Board 
of Revenue. 

No change. 


58C. No change. 
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(b) The contributions of an 
employee in any year 
shall be a definite pro- 
portion of his salary 

• for that year, and shall 
be deducted by the 
employer from the em- 
ployee’s salary in that 
proportion, at each 
periodical payment of 
such salary in that 
year, and credited to 
the employee’s indivi- 
dual account in the 
fund. 

(c) Subject to the provi- 
sions of section 58D, 
the contributions of an 
employer to the indivi- 
dual account of an 
employee in any year 
shall not exceed the 
amount of the contri- 
butions of the employee 
in that year, and shall 
be credited to the em- 
ployee’s individual ac- 
count at intervals not 
exceeding one year. 

(d) The fund shall consi.st 
of contributions as 
above specified, of 
accumulations thereof, 
and of interest (simple 
and compound), cre- 
dited in respect of such 
contributions and accu- 
mulatiditiij and of secu- 
rities purchased there- 
with, and of no other : 
sums,; . 
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(e) The fund shall be 
vested in two or more 
trustees or in the Offi- 
cial Trustee under a 
trust which shall not 
be revocable save with 
the consent of all the 
beneficiaries. 

(/) The employer shall not 
be entitled to recover 
any sum what.soever 
from the fund, save in 
cases where the em- 
ployee is dismissed for 
misconduct or volun- 
tarily leaves his em- 
ployment otherwise 
than on account of 
ill-health or other un- 
avoidable cause before 
the expiration of the 
term of service speci- 
fied in this behalf in 
the regulations of the 
fund. 

In such cases the recoveries 
made by the employer 
shall be limited to the 
contributions made by 
him to the individual 
account of the em- 
ployee, and to interest 
( simple and com- 
pound) credited in 
respect of such contri- 
butions and accumula- 
tions thereof, in ac- 
cordance with the 
regulations of the 
fund. 

(f/) The accumulated bal- 
ance due to an em- 
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ployee shall be payable 
on the (lay he ceases to 
be an employee of the 
employer maintaining 
the funtl. 

(/i) Save as provided in 
clause ((/), or in ac- 
cordance with such 
conditions and restric- 
tions as the Central 
Government may, by 
rules, prescribe, no 
portion of the balance 
to the credit of an 
employee shall be pay- 
able to him. 

(2) Where there is a repug- 
nance between any regulation of 
a recognised provident fund and 
any provision (jf this Chapter or 
of the rules made thereiUKler, the 
regulation shall, to the extent of 
the repugnance, be of no effect. 

The Commissioner may, at 
any time, require that such 
repugnance shall be removed 
from the regulations of the 
fund. 


58D. Subject to any rules 58D. 

Power to Central 

relax restric- Government may 

SoyU this behalf, 

contributions the Cpmmissioner 
case's?^*" may, in respect of 
any particular fund, 
relax the provisions of condition 
(r) of sub-secticHi. ( 2 ) of sec- 
tion 58C— ^ 

(a) so as to permit the pay- 
ment of larger contri- 
Z\ ; ; 


New Section. 


No change. 
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bution.s by an employer 
to the individual 
accounts of employees 
whose salary does not 
exceed five hundred 
rupees per mensem ; 
and 

(/>) so as to permit the 
crediting by employers 
to the individual 
accounts of employees 
of periodical bonuses or 
other contributions of 
of a contingent nature, 
where the calculation 
and payment of such 
bonuses or other con- 
tributions is provided 
for on definite prin- 
ciples l)y the regula- 
tions of the fund. 


Annual 
accretion 
deemed to 
be income 
received. 


58E. The annual accretion 
in any year to the 
balance at the credit 
of an employee par- 
ticipating in a recog- 
nised provident fund 
shall be deemed to have been 
received by him in that year and 
shall be included in his total 
income for that year, and, 
subject to the exemptions speci- 
fied in section 581^, shall be liable 
to income-tax and super-tax: 


Provided that, for the purpose 
of sub-section (5) of section 15, 
out of such annual accretion 
only the employee’s own contri- 
butions shall be included in his 
total income. 


58E. 


New Section. 


No change. 
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58F. (1) An employee shall 
not be liable to pay 
income-tax on con- 
tributions to his 
individual account in 
a recognised provi- 
dent fund, in .so far as the 
aggregate of such contributions 
in any year does not exceed one- 
sixth of his salary in that year. 


Exemption 
of annual 
accretion 
from 

income-tax. 


58F. (1) An employee shall 
not be liable to pay income-tax 
on contributions to his individual 
account in a recognised provi- 
dent fund, in so far as the 
aggregate of such contrilmtidns 
in any year does not exceed one- 
sixth of his salary in that year 
or six thoiisand rupees, which- 
ever is less. 


(2) In the accounts of a 
recognised provident fund, the 
contributions exempted front 
income-tax under suh-section 
(1) and accumulations thereof 
shall he shown separately, and 
interest thereon shall be calcu- 
lated and shown separately. 
Such interest shall be exempt 
from payment of income-tax, in 
so far as it is allowed at a rate 
not exceeding such rate as the 
Central Covernment may, by 
notification in the Official 
Gazette fix in this behalf. 


(2) Interest credited on the 
accumulated balance of any em- 
ployee in a recognised provident 
fund shall be exempt from pay- 
ment of income-tax , if and in 
so far as it does not exceed one- 
third of the salary of the 
employee for the year concerned 
and in so far as it is allowed at 
a rate not exceeding such rate 
as the Central Government may, 
by notification in the Official 
Gazette, fix in this behalf. 


58G. (i) Where the accu- 58G. (1) and (2) No 
Exemption mulated balance due change. 
ofaccumu- to an employee par- 
IroSSmet ticipating in a recog- 
tax and nised provident fund 
super-tax. becomes payable, 

such accumulated balance shall 
be exempt from payment of 
super-tax except to the, extent of 
an amount equal to the aggre- 
gate of the amounts of super- 
tax on annual accretions that 
would have been-<^ayable under 
section 58E up to the first day 
of April, 1933, if the Indian 
Income-tax ( Second Amende 
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ment) Act, 1933, had come into 
force on the 15th March, 1930. 

(2) Where an employee par- 
ticipating in a recognised provi- 
dent fund has rendered 
continuous service with his 
employer for a period of not less 
than five years, and the accumu- 
lated balance due to him l)e- 
comes payable, such accumulated 
balance shall be exempt from 
payment of income-tax and .shall 
be excluded from the computa- 
tion of his total income : 

Provided that the Commis- 
sioner of Income-tax may allow 
such exemption and exclusicm 
where the employee has rendered 
continuous service with the em- 
ployer for a period of less than 
five years, if, in his opinion, the 
service has been terminated by 
reason of the employee’s ill- 
health, or by the contraction or 
discontinuance of the employer’s 
business, or other cause beyond 
the control of the employee. 

(3) Where exemption from 
payment of income-tax is not 
allowed under the provisions of 
sub-section (2), the Income-tax 
Officer shall calculate the total 
of the various sums of income- 
tax from the payment of zvhieh 
the eontributions and interest 
credited to the employee’s indivi- 
dual account have been exempted 
under the provisions of sub- 
sections (1) and (2) of section 
58P, and such total shall be pay- 
able by the employee, in addition 
to any other income-tax for 


New Section. 


(j) Where exemjnion from 
payment of income-tax is not 
allowed under the provisions of 
sub-section (2), the Income-tax 
Officer shall calculate the total 
of the various sums of income- 
tax and super-tax which would 
have been payable by the 
employee in respect of his total 
income for each of the years 
concerned if the fund had not 
been a recognised provident 
fund, and the amount by which 
such total exceeds the total of 
all sums paid by or on behalf of 
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which he may be liable for the 
year in which the accumulated 
balance due to him becomes 
payable. 


Nev^ection. 

such employee by way of tax for 
such years shall be payable by 
the employee in addition to any 
other income-tax and super-tax 
for which he may be liable for 
the year in which the accumu- 
lated balance due to him becomes 
payable. 


Deduction 
at source of 
income-tax 
payable on 
accumulated 
balance due. 

])aynient 


58H. The trustees of a re- 
cognised provident 
fund, or other per- 
son authorised by 
the regulations of 
the fund to make 
of accumulated bal- 
ances due to employees, shall, at 
the time an accumulated balance 
due to an employee is paid, 
deduct therefrom any income- 
tax payable under sub-section 
(.?) of section 58G and any 
income-tax and super-tax pay- 
able on an employee’s total 
income as determined under sub- 
section {3) of section 58J, and 
sub-sections {4) to (9) of sec- 
tion 18 shall apply as if the sum 
to be deducted were income-tax 
l)ayable under the head 
“Salaries.” 


58H. No chaiigi 


581. (f) The accounts of a 581. No change 

recognised provident 
recognised fund shall be main- 

provident tained by the trus- 

tees of the fund and 
shall be in such form and for 
such periods, and shall contain 
such particulars as the Central 
Board of Revenue may pres- 
cribe. 
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(J) The accounts shall be 
open to inspection at all reason- 
able times by Income-tax autho- 
rities, anti the trustees shall 
furnish to the Income-tax Officer 
such abstracts thereof as the 
Central Board of Revenue may 
prescribe. 

58 J. (i) Where recognition 58 J. JVo chan(jc. 

Treatment accorded to a pro- 

of balances vident fund with 

rerognlLd existing balances, an 
provident account shall be 
funds. made of the fund 

up to the day before the day on 
which the recognition takes 
effect, showing the balance to 
the credit of each employee on 
such day, and containing such 
further particulars as the Cen- 
tral Board of Revenue may 
prescribe. 

(2) The account shall aLso 
show in respect of the balance 
to the credit of each employee 
the amount thereof which is to 
be transferred to that employee’s 
account in the recognised provi- 
dent fund, and such amount 
(hereinafter called his trans- 
ferred balance) shall be shown 
as the balance to his credit in 
the recognised provident fund on 
the date on which the recogni- 
tion of the fund takes effect, and 
sub-section (S) and (4) shall 
apply thereto. 

Any portion of the balance to 
the credit of an employee in the 
existing fund which is not trans- 
ferred to the recognised fund 
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shall be excluded from the 
accounts of the recognised fund 
and shall be liable to income-tax 
.and super-tax in accordance with 
the .provisions of this Act other 
than this Chapter. 

(J) Subject to such rules as 
the Central Board of Revenue 
may make in this behalf, the 
Income-tax Oflicer shall make a 
calculation of the aggregate of 
all sums comprised in a trans- 
ferred balance which would 
have been liable to income-tax if 
this Chapter had been in force 
from the date of the institution 
of the fund, without regard to 
any tax which may have been 
])aid on any such sum, and such 
aggregate (if any) shall be 
deemed to be income received by 
the employee in the year in 
which the recognition of the 
fund takes effect, and shall be 
included in the employee’s total 
income for that year; and, for 
the purposes of assessment, the 
remainder of the transferred 
balance shall be disregarded, but 
no other exemption or relief, by 
way of refund or otherwise, 
shall be granted in respect of 
any sum comprised in such 
transferred balance : 

Provided that, in. cases of 
serious accounting difficulty, the 
Commissioner shall have power, 
subject to the said rules, to make 
a summary calculation of such 
aggregate. 

{ 4 ) Notwithstanding any- 
thing contained in condition (/i) 
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of sub-section (i) of section 
58C, an employee, in order to 
enable him to pay the amount 
of tax assessed on his total 
income as determined under 
sub-section (5), shall be entitled 
to withdraw from the balance to 
his credit in the recognised pro- 
vident fund a sum not exceeding 
the dilTerence between such 
amount and the amount to 
which he would have been 
assessed if the transferred bal- 
ance had not been included in 
his total income. 

(5) Nothing in this section 
shall affect the rights of the 
persons administering an unre- 
cognised provident fund or 
dealing with it, or with the bal- 
ance to the credit of any 
individual employee, before 
recognition is accorded, in any 
manner which may be lawful. 

58K. (Jf) Where an employer 
who maintains a pro- 
vident fund (whe- 
trahsferred ther recognised or 
not) for the benefit 
of his employees and 
has not transferred the fund 
or any portion of it, transfers 
such fund or portion to trustees 
in trust for the employees par- 
ticipating in the fund, the 
amount so transferred shall be 
deemed to be of the nature of 
capital expenditure. 

(2) When an employee parti- 
cipating in such fund is paid the 
accumulated balance due to him 


New Section. 


58K. (1) No change. 


(2) When an employee parti- 
cipating in such fund is paid the 
accumulated balance due to him 
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therefrom, any portion of such 
balance as represents his share 
in the amount so transferred to 
the trustee (without addition of 
interest, and exclusive of the 
employee’s contributions and 
interest thereon) shall be deem- 
ed to be an expenditure by the 
employer within the meaning of 
clause (i.v) of sub-section (2) of 
section 10, incurred in the year 
in which the accumulated balance 
due to^'^fhe employee is paid. 


58L. (/) All rules made 

Provisions Under this Chapter 
relating to shall be subject to 
rules. provisions of 

sub-sections (4) and (5) of sec- 
tion 59, 

(2) In addition to any power 
conferred by this Chapter, the 
Central Covernment may make 
rules — 

(a) prescribing the state- 
ments and other infor- 
mation to be submitted 
with an application for 
recognition; 

(b) limiting the contribu- 
tions to a recognised 
provident fund by em- 
ployees of a company 
who are shareholders 
in the compiany; 


Nei^T'Section. 

therefrom, any portion of such 
balance as represents his share 
in the amount so transferred to 
the trustee (without addition 
of interest, and exclusive of the 
employee’s contributions and 
interest thereon) shall, if the 
employer has made effective 
arramjements to secure that tax 
shall be deducted at source from 
the amount of such share when 
paid to the employee, be deemed 
to be an expenditure by the em- 
ployer within the meaning of 
clause (xii) of sub-section (2) 
of section 10, incurred in the 
year in which the accumulated 
balance due to the employee is 
})aid. 

SSL. No change. 


22 
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(c) providing for the as- 
sessment 1)y way of 
penalty of any consi- 
deration received by 
an employee for an 
assignment of, or crea- 
tion of a charge upon, 
his beneficial interest 
in a recognised provi- 
dent fund: 

{d) determining the extent 
to and the manner in 
which exemption from 
payment of income-tax 
and super-tax may be 
granted in respect of 
contributions and in- 
terest credited to the 
individual accounts of 
employees in a provi- 
dent fund from which 
recognition has been 
withdrawn; and 

(c) generally, to carry out 
the ]mrposes of this 
Chapter and to secure 
such further control 
over the recognition 
of provident funds and 
the administration of 
recognised provident 
funds as it may deem 
requisite. 

58M. This Chapter shall not 58M. No change. 

Application ^pply to any provi- 

of this dent fund to which 

Chapter. Provident Funds 

Act, 1925, applies. 
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CHAPTER IX -B. 

Speciaiv Provisions rei^ating 
T o certain cea.sses oe Su- 
perannuation Funds. 

58N. In this Chapter, unless 
there is anythingf repugnant in 
the subject or context, — 

(a) ‘approved superannua- 
tion fund’ means a 
superannuation fund or 
any part of a super- 
annuation fund which 
has been and continues 
to be approved by the 
Central Board of Re- 
venue in accordance 
with the provisions of 
this Chapter; 

(/?) ‘employer’, ‘employee’ 
and ‘contribution’ have, 
in relation to superan- 
nuation funds, the 
meanings assisgned to 
those expressions in 
section 58A in relation 
to provident funds; 

(c) ‘ordinary annual con- 
tribution’ means an 
annual contribution of 
a fixed amount or an 
annual contribution 
computed on some de- 
finite basis by reference 
to the earnings, the 
contributions or the 
number of members of 
the fund. 
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580. ( 1 ) The Central Board 
of Revenue may accord approval 
to any superannuation fund or 
any part of a superannuation 
fund which in its opinion com- 
plies with the requirements of 
section 58P, and may at any 
time withdraw such approval, if 
in its opinion the circumstances 
of the fund or part cease to 
warrant the continuance of the 
approval. 

(2) The Central Board of 
Revenue shall communicate in 
writing to the trustees of the 
fund the grant of approval with 
the date on which the approval 
is to take effect, and, where the 
approval is granted subject to 
conditions, those conditions. 

(5) The Central Board of 
Revenue shall communicate in 
writing to the trustees of the 
fund any withdrawal of appro- 
val with the reasons for such 
withdrawal and the date on 
which the withdrawal is to take 
effect. 

( 4 ) The Central Board of 
Revenue shall neither refuse nor 
withdraw approval to any 
superannuation fund or any part 
of a superannuation fund unless 
it has given the trustees of that 
fund a reasonable opportunity of 
being heard in the matter. 

58P. In order that a super- 
annuation fund may receive and 
retain approval the following 
conditions shall be satisfied, 
namely: — 
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(a) the fund shall be a fund 
established under an 
irrevocable trust in 
connection with a trade 
or undertaking carried 
on in British India; 

(I/) the fund shall have for 
its sole purpose the 
provision of annuities 
for employees in the 
trade or undertaking 
on their retirement at 
or after a specified age 
or on their becoming 
incapacitated prior to 
such retirement, or for 
the widows, children 
or dependants of per- 
sons who are or have 
been such employees on 
the death of those per- 
sons; and 

(c) the employer in the 
trade or undertaking 
shall be a contributor 
to the fund : 

Provided that the Central 
Board of Revenue may, 
if it thinks fit and sub- 
ject to such conditions, 
if any, as it thinks 
proper to attach to the 
approval, approve a 
fund or any part of a 
fund — 

(i) notwithstanding that 
the rules of the fund 
provide for the 
return in certain 
contingencies of con- 
tributions paid to 
the fund, or 
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(«■) if the main purpose 
of the fund is the 
provision of such 
annuities as afore- 
said, notwithstand- 
ing that such provi- 
sion is not its sole 
purpose, or 

(Hi) notwithstanding that 
the trade or under- 
taking in connection 
with which the fund 
is established is 
carried on only 
partly in British 
India. 

58Q. (1) An application for 
approval of a superannuation 
fund or part of a superannua- 
tion fund for any year of assess- 
ment shall l)e made in writing 
before the end of that year by 
the trustees of the fund to the 
Income-tax Officer, and shall be 
accompanied by a copy of the 
instrument under which the fund 
is established and by two copies 
of the rules and of the accounts 
of the fund for the last year for 
which such accounts have been 
made up. The Central Board of 
Revenue may require such fur- 
ther information to be supplied 
as it thinks proper. 

(3) If any alteration in the 
rules, constitution, objects or 
conditions of the fund is made 
at any time after the date of the 
application for approval, the 
trustees of the fund shall forth- 
with communicate such altera- 
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tion to the Income-tax Officer, 
and in default of such commu- 
nication aiiy» a])proval given 
shall, unless the Central Board 
of Revenue otherwise orders, be 
deemed to have been withdrawn 
from the date on which the 
alteration took effect. 

58R. Income derived from 
investments or deposits of an 
apj)roved superannuation fund 
shall be exempt from payment 
of income-tax, and any sum paid 
by an employer or an employee 
by way of contribution towards 
an approved suj)erannuation 
fun<l shall, in the case of an 
employer, be deducted in com- 
puting his income, profits or 
gains for the jmrpose of assess- 
ment, and, in the case of an 
employee, be treated for all the 
purposes of this Act as if it were 
a sum to which the provisions 
of section 15 apply: 

Provided that no such ex- 
emption shall be allow- 
able to an employee in 
respect of any sum 
which is not an ordi- 
nary annual contribu- 
tion : 

Provided further that where 
a contribution by an 
employer is not an 
ordinary annual con- 
tribution it shall, for 
the purposes of this 
section, be treated, as 
the Central Board of 
Revenue may direct, 
either as an expense 
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incurred in the year 
" in which the suni is 

paid, or as an expense 
to he spread over such 
period of years as the 
Central Board of Re- 
venue thinks proper. 

58S. ( 1 ) Where any contri- 

butions (including intereSf on 
contributions, if any) are repaid 
to an einploN^ee, the amount so 
repaid shall be deemed for the 
purposes of income-tax and 
super-tax to be income of the 
emi)Ioyce for that year. 

(i) Where any contrilmtions 
(including interest on contribu- 
tions, if any) are re])aid to an 
employee during his lifetime but 
not at or in connection with the 
termination of his employment, 
income-tax on the amount so 
repaid or paid shall except in the 
case of an employee whose em- 
I)loyment was carried on abroad, 
be deducted by the trustees of 
the fund at the average rate of 
tax at which the employee was- 
hable to income-tax and super- 
tax during the preceding three 
years or during such period, if 
less than three years, as he was 
a member of the fund, and shall 
be paid by the trustees to the 
credit of the Central Govern- 
ment within the prescribed time 
and in such manner as>ttie Cen- 
tral Board of Reve^l^ may 
direct. 

58T. Where an employer 
deducts from the emoluments 
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^ paid to an employee or pays on 
‘his behalf any contributions of 
that emjdoyee to an approved 
superannuation fund, he shall 
include all such deductions or 
payments in the return which he 
is required to furnish under 
section 21. 

58-U. If a fund or a part of 
a fund for any reason cea.ses to 
be an approved superannuation 
fund, the trustees of the fund 
shall nevertheless remain liable 
to account for tax on any sum 
paid — 

(o) on account of returned 
contributions (includ- 
ing interest on contri- 
butions, if any), and 

(&) in commutation or in 
lieu of annuities, 

in so far as the sum so paid is 
in respect of contributions made 
before the fund or part of the 
fund ceased to be an approved 
fund under the provisions of this 
Chapter. 

58-V. The trustees of an 
approved superannuation fund 
and any employer who contri- 
butes to an approved superan- 
nuation fund shall, when 
required by notice from the 
Income-tax Officer, within 
twenty-one days of the date of 
such notice : — 

(o) furnish to the Income- 
tax Officer a return 
containing such parti- 
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culars of contributions 
made to the fuficf as 
the notice ma.y require ; 

(b) prepare and deliver to 
the Income-tax Officer 
a return containing— 

(i) the name and place of 

residence of every 
person in receipt of 
an annuity from the 
fund, 

(ii) the amount of* the 

annuity payable to 
each annuitant, 

(Hi) particulars of every 
contrilnttion (includ- 
ing interest on con- 
tributions, if any) 
returned to the em- 
ployer or to em- 
ployees: and 

(iv) particulars of sums 
paid in commutation 
or in lieu of an- 
nuities : 

(c) furnish to the Income- 
tax Officer a copy of 
the accounts of the 
fund to the last date 
prior to such notice to 
which such accounts 
have l)een made up, 
together with such 
other information and 
particulars as the 
Central Boa|4 of Re- 
venue may reasonably 
require. 
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CHAPTER X. 

■* 

M'lSClClJ.ANIvOUS. 

59! (i) The Central Board 
Power to of Revenue may, 

make rules. subject to the control 
of the Central (lovernnient, 
niake'irulcs for carrying out the 
purposes of this Act and for the 
ascertainment and determination 
of any class of income. Such 
rules may be made for the whole 
of British India or for such part 
thereof as may be specified. 

(2) Without prejudice to the 
generality of the foregoing 
power, such rules may — 

(a) prescribe the manner in 
which, and the proce- 
dure by which, the 
income, profits and 
gains shall be arrived 
at in the case of — 

(/) incomes derived in 
part from agricul- 
ture and in part 
from business; 

(ii) insurance companies; 

(Hi) persons residing out 
of British India; 

(b) prescribe the procedure 
to be followed on appli- 
cations for refunds; 

(c) ; provide for such ar- 

rangements with His 
Majesty’s Government 
as may be necessary to 
enable the appropriate 


CHAPTER X. 

MlSCIvlXANKOUS, 
59. (J) No change. 


(2) (a) (i) No change. 


(ii) Deleted. 

(ii) No change. 

(h) to (e) No change. 
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relief to be granted 
under section 27 of the 
Finance Act, 1920, or 
under section 49 of 
this Act ; 

(rf) prescribe the year 
whiqjii. for the purpose 
of relief under section 
49, is to be taken as 
corresponding to the 
year of assessment for 
the purposes of section 
27 of the Finance Act, 

1920 ; and 

(c) provide for any matter 
which by this Act is to 
be prescribed. 

(3) In cases coming under (3) to (5) No change. 
clause (a) of sub-section (2), 
where the income, profits and 
gains liable to tax cannot be 
definitely ascertained, or can be 
ascertained only with an amount 
of trouble an(l expense to the 
assessee which, in the opinion of 
the Central Board of Revenue, 
is r.nrea son able, the rules made 
under that sub-section may — 

(a) prescribe methods by 
which an estimate of 
such income, profits 
and gains may be made, 
and 

(/>) in cases coming under 
sub-clause (i) of clause 
(a) of sub-section (2), 
prescribe the propor- 
tion of the income 
which shall be deemed 
to be income, profits 
and gains liable to tax ; 
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and an assessment based on such 
estimate or proportion shall be 
deemed to be duly ^lade in 
accordance with the jjnwisions 
of this Act. 

(4) The power to make rules 
conferred by this section shall, 
except on the first occasion of 
the exercise thereof, be subject 
to the condition of previous 
publication. 

(.5) Rules made under this 
section shall be publi.shed in the 
Official Oazette, and shall there- 
upon have effect as if enacted in 
this Act. 

60 . (/) The Central Govern- 

Powerto niay, by notifi- 

makeexemp- cation in the Official 
tions, etc. Ciazette, make an 

exemption, reduction in rate or 
other modification, in respect 
of income-tax in favour of any 
class of income, or in regard to 
the whole or any part of the 
income of any class of persons. 

(2) Where, by reason of 
any portion of an assessee’s 
salary Ixdng paid in arrears or 
in advance, or by reasons of his 
having received in any one 
financial year salary for more 
than twelve months, his "income 
is assessed at a rate higher than 
that at which it would otherwise 
have been assessed, the Central 
Government may grant such 
relief as it may think fit. 


New SecOon*.^. 


60 . (1) No change. 


(2) Where, by reason of any 
IKjrtion of an assessee’s salary 
being paid in arrears or in 
advance, or by reasons of his 
haying received in any one 
financial year salary for more 
than twelve months, or a pay- 
ment which is under the provi- 
sions of sub-section (1) of 
section 7 a profit in lieu of 
salary, his Income is assessed at 
a rate higher than that at which 
it Would otherwise have been 
assessed, the Central Govern* 



182 


THE INDIAN INCOME-TAX ACT 


Old Section. New Section. 

inent may grant the appropriate 
relief. 

(3) Mter the commencement 
of the Indian Income-tax 
(Amendment) Act, 1939,' the 
power conferred by sul)-section 
(/) shall not be exercisable ex- 
cept for the purpose of rescind- 
ing an exemption, reduction or 
modification already made. 


61 . Any asses.see, who is 


Appearance 
by authori- 
ised repre- 
sentative. 


entitled or required 
to attend before any 
Income-tax autho- 
rity in connection 


with any proceeding under this 


Act, may attend either in person 
or by any person authorised by 
him in writing in this behalf. 


61 . ( / ) Any asse.ssec, who is 
entitled or required to attend 
before any Income-tax authority 
in connection with any proceed- 
ing under this Act otherwise 
than when required under sec- 
tion 37 to attend personally for 
examination on oath or affirma- 
tion, may attend by a person 
authorised by him in wrting in 
this behalf, being a relative of or 
a person regularly employed by 
the assessee, or a lawyer or 
accountant or Income-tax practi- 
tioner, and not being disqualified 
by or under sub-section (i). 

(2) In this section, — 


(i) a person regularly em- 
ployed by the assessee 
shall include any officer 
of a Scheduled Bank 
with which the assessee 
maintains a current 
account or has other 
regular dealings; 


(li) “lawyer” means a Bar- 
rister-at-law or Soli- 
citor or any other per- 
son entitled to plead in 
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any Cbllrt^# law in 
British. vinrfia; 

(/n) “accountant” nieans 

registered accountant 
enrolled in the Register 
of Accountants main- 
tained fey the Central 
(Government under the 
Auditors Certificate 
Rules, 1932, or a holder 
of a restricted certi- 
ficate under the Res- 
tricted Certificate 
Rules, 1932, or a mem- 
ber of an association of 
accountants recognized 
in this behalf by the 
Central Board of Reve- 
nue ; 

( k>) “Income-tax p r a c t i - 
tioner ” means — 

(a) any person who, be- 
fore the 1st day of 
April, 1938, attended 
before an Income- 
tax authority on be- 
half of any assessee 
otherwise than in the 
capacity of an em- 
ployee or relative of 
that assessee ; 

(b) any person who has 
passed any account- 
a n c y examination 
recognised in this be- 
half by the Central 
Board of Revenue ; 
or 

(c) any person who has 
acquired such edu- 
cational qualifica- 
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tions as the Central 
Board of Revenue 
' may prescribe for 
this purpose. 

(5) No person who has been 
disJnissed from Government ser- 
vice after the 1st day of April, 
1938, shall be qualified to repre- 
sent an assessce under sub-sec- 
tion ( 1 ) ] and if any lawyer or 
registered accountant is found 
guilty of misconduct in connec- 
tion with any income-tax pro- 
ceedings by the authority em- 
powered to take disciplinary 
action against members of the 
profession to which he belongs, 
or if any other person is found 
guilty of such misconduct by the 
Commissioner of Income-tax, 
the Commissioner of Income-tax 
may direct that he shall be 
thenceforward disqualified to re- 
present an assessec under .sub- 
section ( 1 ): 

Provided that — 

(a) no such direction shall 
be made in respect of 
any person unless R# is 
given a reasojMble 
opportunity of,- bfeing 
heard, 

(/i)any person against 
whom such direction is 
made may, within one 
month of the making of 
. the direction, appeal to 

the Central Board of 
Revenue to have the 
direction cancelled, and 
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62 . A receipt shall be given 

for any money paid 
tegtven.^° or recovered under 
this Act. 

63 . (1) A notice or requisi- 
Seryice of tion Under this Act 
notices. niay be served on the 
person therein named cither by 
post or, as if it were a summons 
issued by a Court, under the 
Code of Civil Procedure, 1908. 

(2) Any such notice or requi- 
sition may, in the case of a firm 
or a Hindu undivided family, 
be addressed to any member of 
the firm or to the manager, or 
any adult male member of the 
family and, in the case of any 
other association of individuals, 
be addressed to the principal 
(officer thereof. 

64%(75i Where an assessee 
Place carries on business 

assessmenfe at any place, he shall 
be assessed by the Income-tax 
fllficer of the area in which that 
place is situate or, where the 
business is carried oh in more 
places than one, by the Income- 
Officer of the area in which 
bis principal place of busine^^s is' 
situate. ” 


New Section* 

(c) no such direction shall 
take effect until one 
month from the making - 
thereof or, when an 
appeal is preferred, 
until the disposal of 
the appeal. 

62 . No chaneje. 


63 . ( 7 ) No change. 


(2) Any such notice or requi- 
sition may, in the case of a firm 
or a Hindu undivided family, be 
addressed to any memlier of the 
firm or to the manager, or any 
adult male member of the family 
and, in the case of any «other 
a.ssociation of persons, be ad- 
dressed to the principal officer 
thereof. 

64 . (7) Where an as.sessee 
carries on a business, profession 
or 2 >ocation at any place, he shall 
be assessed by the Income-tax 
Officer of the area in which that 
place is situate or, where the 
business, profes.non or vocation 
is carried on in more places than 
one, % the Income-tax Officer 
dPthe area in which i/tc principal 
fAace of his business, profession 

vocation is shemie. 


24 
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(2) In all other cases, an (2) No change. 

assessee shall be assessed by the 
Income-tax Officer of the area 
in which he resides. 

(5) Where any question (2) No change. 

arises under this section as to 
the place o.t assessment, such 
question shall be determined by 
the Commissioner, or, where the 
question is between places in 
more provinces than one, by the 
Commissioners concerned, or, 
if they are not in agreement, by 
the Central Board of Revenue : 

Provided that, before any 
such question is determined, the 
assessee shall have had an op- 
portunity of representing his 
views. 


Provided further that the 
place of assessment shall not be 
called in question by an assessee 
if he has made a return in res- 
ponse to the notice under sub- 
section (Z) of section 22 and 
has stated therein the principal 
place wherein he carries on his 
business, profession or vocation 
or if he has not made such a 
return shall not be. calli^ in 
question after the expiry M the 
time allowed by the noti§plfinder 
sub-section (2) of secti<ih 22 or 
under section 34 for the making 
of a return: 

Provided further that if the 
place of assessment is called in 
question by an assessee the 
-Income-tax Officer shall, if not 
satisfied with the correctness of 
the clainJ|^ refer the matter 4|0r 
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determination under this sub- 
section before assessment is 
made. 

(4) Notwithstanding;; any- (4) No change. 
thing contained in this section, 
every Income-tax Officer shall 
have all the powers conferred by 
or under this Act on an Income- 
tax Officer in respect of any 
income, profits or gains accru- 
ing, or arising or received within 
the area for which he is 
appointed. 

65 . livery |ierson ileductinfc 65 . No choMje. 

Wrmnily. l“yinK 

any tax m pursuance 
of this Act in respect of income 
belonging to another person is 
hereby indemnified for the 
deduction, retention or payment 
thereof. 


66 . (/) If, in the course of 


Statement 
of case by 
Commis- 
sioner to 
High Court 


any assessment vin- 
dcr this Act or any 
])]‘occeding in con- 
nection therewith 
other than a pro- 


ceeding under Chapter VIII, a 


quiMion of law arises, the Com- 


inisstonef may, either on his own 
motilln^.Ton reference from any 
1 ncom^tax authority subordi- 
nate to him, draw up a statement 
of the case and refer it with his 


own opinion thereon to the High 
Court. 


66 . (/) No change 


(2) Within sixty days of the • f2y Within sixty days of the 
date on which he is served with date on which he is served with 
notice of an order under section notice of an order under section 
3 k or section 32, or o^an order^sSl or sgption 32, or of an order 
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under section 33 enhancing an 
assessment or otherwise preju- 
dicial to him, or of a decision by 
a Board of Referees under sec- 
tion 33/1, the assessee in respect 
of whom the order or decision 
was passed may, hy application 
accompanied by a fee of one 
hundred rupees or such lesser 
sum as may be jtrescrihed, re- 
quire the Commissioner to refer 
to the High Court any (|uestion 
of law arising out of such order 
or decision and the Commis- 
.sioncr shall, within sixty days 
of the receii)t of such applica- 
tion, draw up a statement of the 
case and refer it with his own 
opinion thereon to the High 
Court: 

Provided that a reference 
shall lie from an order under 
section 33 only on a question of 
law arising out of that order 
itself, and not on a ([uestion of 
law arising out of a previous 
order under section 31 or section 
32, revised by the order under 
section 33: 

Provided further that, if, in 
exercise of his power of revision 
under section 33, the Commis- 
sioner decides the (picstion, or 
if the Commissioner rejects the 
application on the ground that 
it is time-barred or otherwise 
incompetent, or if, in exercise of 
his pow'ers under sub-.section 
{3), the Commissioner refuses 
to state the case, the assessee* 
may within thirty days from the 
date on which he receivee notiee^f. 


New Section. 

under section 33 enhancing an 
assessment or otherwise preju- 
dicial to him, the assessee in 
respect of whom the order was 
l^assed may, by application 
accompanied by a fee of one 
hundred rupees or such lesser 
sum as may be prescribed, re- 
quire the Commissioner to refer 
to the High Court any question 
of law arising out of -such order 
an<l the Commissioner shall, 
within sixty days of the receipt 
of such application, draw up a 
statement of the case and refer 
it with his own opinion thereon 
to the High Court: 


Provided that a reference 
shall lie from an order under 
section 33 only on a (juestion of 
law arising out of that order 
itself, and not on a question of 
law' arising out of a previous 
fu'der under section 31, revised 
by the order under section 33 : 

No chaiifjt 
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of the order passed by the 
Commissioner withdraw his ap- 
plication, and if he does so, the 
fee paid shall be refunded. 

(S) If, on any application (J) No chaiujc. 
being made under sub-section 
(2), the Commissioner refuses 
to state the case on the ground 
that no question of law arises, 
the assessee may within six 
months from the date on which 
he is served with notice of the 
refusal apply to the High Court, 
and the High Court, if it is not 
satisfied of the correctness of the 
Commissioner’s decision, may 
re(|uire the Commissioner to 
state the case and to refer it, and, 
on receipt of any such requisi- 
tion, the Commissioner shall 
state and refer the case accord- 
ingly. 

If, on any application (3A) No change. 
being made under sub-section 
(2). the ComniLssioner rejects it 
f)n the ground that it is time- 
barred, the assessee may, within 
two months from the date on 
which he is served with notice of 
the order of the Commissioner, 
ap])ly to the High Court, and the 
fligh Court, if it is not satisfied 
of the ^correctness of the Com- 
missioner’s decision, may require 
the Commissioner to treat the 
application as made within the 
time allowed under sub-section 
( 2 ). 

(4) If the High Court is not W and (5) No change. 
satisfied that the statements in a ' 
case referred under this section 
are sufficient to eiMlble it tq|g^ * 
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determine the question raised 
thereby, the Court may refer the 
case liack to the Commissioner 
by whom it was stated to make 
such additions thereto or altera- 
tions therein as the Court may 
direct in that behalf. 

(5) The High Court upon the 
hearing of any such case shall 
decide the questions of law 
raised thereby, and shall deliver 
its judgment thereon containing 
the grounds on which such deci- 
sion is founded, and shall send 
to the Commissioner by whom 
the case was stated a copy of 
such judgment under the -seal of 
the Court and the signature of 
the Registrar, and the Commis- 
sioner shall disjxjsc of the ca.sc 
acordingly, or, if the case arose 
on a reference from any Income- 
tax authority subordinate to him, 
shall forward a copy of such 
judgment to such authority who 
.shall dispose of the case con- 
formably to such judgment. 

(d) Where a reference is 
made to the High Court on the 
application of an assesse, the 
costs shall be in the discretion of 
the Court. 

(7) Notwithstanding that a 
reference has been made under 
this section to the High Court, 
income-tax shall be payable in 
accordance with the assessment 
made in the case: 

Provided that, if the amount 
of an assessment is reduced as a» 


New Section. 


(d) No chaiicjc. 


(7) No change. 


Provided that, if the amount 
an assessment is reduced as 
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result of such reference, the 
amount overpaid shall be refund- 
ed with such interest as the Com- 
piissioner may allow. 


New Section. 

a result of such reference, the 
amount overpaid shall be re- 
funded with such interest as the 
Commissioner may allow unless 
the High Court, on intimation 
given by the Commissioner 
zvithin thirty days of the receipt 
of the result of such reference 
that he intends to ask for leave 
to appeal to His Majesty in 
Council, makes an order autho- 
rising the Commissioner to post- 
pone payment of such refund 
until the disposal of the appeal 
to His Majesty in Council. 


(7 A) Section 5 of the Indian 
Limitation Act, 1908, shall apply 
to an application to the High 
Court by an assessee under sul)- 
section (.?) or sub-section (3A). 

{8) For the purposes of this 
section “the High Court” 
means — 

(a) in relation to the North- 
West frontier Pro- 
vince and British Balu- 
chistan, the High Court 
of Judicature at 
Lahore; 

(b) in relation to the pro- 
vince of Ajmer-Mer- 
wara, the High Court 
of Judicature at 
Allahabad; and 

(c) in relation to the pro- 
vince of Coorg, the 
High Court of Judica- 
ture at Madras. 


(7 A) No change. 


(8) For the purposes of this 
section “the High Court” 
means — 

(a) in relation to British 
Baluchistan, the High 
Court of Judicature at 
I,ahore ; 


(b) and (c) No change. 
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* 66 . ( 1 ) Within sixty days of the 
date upon which he is served with 
notice of an order under sub-section 
( 4 ) of section 33 the assessec or the 
Commissioner may, by application in 
the prescribed form, accompanied 
where application is made by the 
assessec by a fee of one hundred 
ru|K"es, require the Ap[)cllate I'ribunal 
to refer to the High Court any ques- 
tion of law arising out of such order, 
and the Appellate Tribunal shall 
within ninety days of the receipt of 
such application draw up a statement 
of the case and refer it to the High 
Court : 

Provided that, if, in the exercise 
of its powers under sub-section (2), 
the Appellate Tribunal refuses to state 
a case which it has been required by 
the assessec to state, the assessec may, 
within thirty days from the date on 
which he receives notice of the refusal 
to state the case, withdraw his 
application and, if he does so, the fee 
paid shall be refunded. 

( 2 ) If on any application being 
made under sub-section ( 1 ) the 
Appellate Tribunal refuses to state the 
case on the ground that no question 
of law arises, the assessec or the 
Commissioner, as the case may be, 
may, within six months from the date 
on which he is served with notice of 
the refusal, apply to the High Court, 
and the High Court may, if it is not 
satisfied of the correctness of the 
decision of the Appellate Tribunal, 

♦ As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
• Amendment Act ” 
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require the Appellate Tribunal to slate 
the case and to refvn- it, and on receipt 
of any such requisition the Appellate 
Tribunal shall state the case and refer 
it accordingly. 

(3) If on any application being 
made under sub-section (1) the 
Appellate Tribunal rejects it on the 
ground that it is time-barred the 
assessee or the Commissioner, as the 
case may be, may, within two months 
from the date on which he is served 
with notice of the rejection, apply to 
the High. Court, and the High Court, 
if it is not satisfied of the correctness 
of the Appellate 'rribunars decision, 
may require the Appellate Tribunal 
to treat tlie application as made within 
the time allowed under sub-section 
( 1 )- 

(4) If the High Court is not 
satisfied that the statements in a case 
referred under this section are suffi- 
cient to enal^le it to determine the 
question raised thereby, the Court may 
refer the case back to the Appellate 
Tribunal to make such, additions 
thereto or alterations therein as the 
Court may direct in that behalf. 

(5) "J'he High Court upon the 
hearing of any such case shall decide 
the questions of law raised thereby 
and shall deliver its judgment thereon 
containing the grounds on which such 
decision is founded and shall send a 
copy of such judgment und«r the seal 
of the Court and the signature of the 
Registrar to the Appellate Tribunal 
which shall pass such orders as arc 
necessary to disjx)se of ' the case 
conformably to such judgment. 
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(d) Where a reference is made to 
the High Court the costs shall be in 
the discretion of the Court. 

(7) Notwithstanding that a refer- 
ence has been made under this section 
to the High Court, income-tax shall be 
payable in accordance with the assess- 
ment made in the case: 

Provided that, if the amount of an 
assessment is reduced as a result of 
such reference, the amount overpaid 
shall be refunded with such interest 
as the Commissioner may allow unless 
the High Court, on intimation given hy 
the Commissioner zvithin thirty days 
of the receipt of the result of such 
reference that he intends to ask for 
leave to appeal to His Majesty in 
Council, makes an order authorising 
the Commissioner to postpone pay- 
ment of such refund until the dis- 
posal of the appeal to His Majesty in 
Council. 

(7/1) Seclion 5 of the Indian 
Limitation Act, 1908, shall apply to 
an application to the High Court by 
an assessee under siih-section (2) or 
sub-section (3). 

(8) For the purposes of this section 
‘‘the High Court” means — 

(a) in relation to Tlritish Balu- 
chistan, the High Court of 
Judicature at Lahore; 

(b) in relation to the province of 
Ajmer-Merwara, the High 
Court of Judicature at 
Allahabad ; and 

(c) in relation to the province of 
Coorg, the High Court of 
Judicature at Madras. 
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66A. 

Reference 
to be heard 
by Benches 
of High 
Courts and 
appeal to lie 
in certain 
cases to 
Privy 
Council. 


(1) When any case has 
been referred to the 
High Court under 
section 66, it .shall be 
heard by a Bench of 
not less than two 
Judges of the High 
Court, and in re.spect 
of such case the pro- 


visions of section 98 of the Code 


of Civil Procedure, 1908, shall, 
so far as may be, apply notwith- 
standing anything contained in 
the l,etters Patent of any High 
Court established by I,etters 
Patent or in any other law for 
the time being in force. 


(2) An appeal shall lie to His 
Majesty in Council from any 
judgment of the High Court 
delivered on a referen.ee made 
under section 66 in any case 
which the High Court certifies 
to be a fit one for appeal to His 
Majesty in Council. 

(3) The provisions of the 
Code of Civil Procedure, 1SK)8, 
relating to appeals to His 


66A. (1) No change. 


Provided that where in any 
reference heard by the 
Bench of the Court of 
the Judicial Commis- 
sioner of the North- 
West PVontier Pro- 
vince, a difference of 
opinion arises between 
the Judicial Commis- 
sioner and the Judge of 
the said Court, the 
opinion of the Judicial 
Commissioner shall 
prevail. 

(2) to (5) No Change. 
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Majesty in Council shall, so far 
as may be, apply in the case of 
appeals under this section in like 
manner as they apply in the case 
of appeals from decrees of a 
High Court; 

Provided that nothing in this 
sub-section shall l)e deemed to 
affect the provisions of sub-sec- 
tion (5) or sub-section (7) of 
section 66: 

Provided further that the 
High Court may, on petition 
made for the execution of the 
order of His Majesty in Council 
in respect of any costs awarded 
thereby, transmit the order for 
execution to any Court subordi- 
nate to the High Court. 

(4) Where the judgment of 
the High Court is varied or re- 
versed in appeal under this sec- 
tion, effect shall be given to the 
order of His Alajesty in Council 
in the manner [)r(}vided in sub- 
sections (5) and (7) of section 
66 in the case of a judgment of 
the High Court. 

(5) Nothing in this section 
shall be deemed^ — 

(a) to bar the full and un- 
qualifie<l exercise of 
His Afajesty’s pleasure 
in receiving or reject- 
ing appeals to His 
Alajesty in Council, or 
otherwise howsoever, 
or 

(h) to interfere with any 
rules made by the Judi- 
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cial Committee of the 
Privy Council, and for 
the time being in force, 
for the presentation of 
appeals to His Majesty 
in Council, or their 
conduct before the said 
Judicial Committee. 

67. No suit shall be brought 67. No change. 

Bar of suits any Civil Court to 

in Civil sct aside or modify 
Court. assessment 

made under this Act, and no 
pro.sccution, suit or other pro- 
ceeding shall lie against any 
Officer of the Crown for any- 
thing in good faith done or in- 
tended to be done under this Act. 

67 A. In comimting the period 67A. No change. 

Computation limitation pres- 

qfjKriodsof cribed for an appeal 
limitations. under this Act or for 

an application under section 66, 
the day on which the order com- 
plained of was made, and the 
time requisite for obtaining a 
copy of such order, shall be ex- 
cluded. 



THE SCHEDUEE. 

[See SKCTION 10 (/)]. 

RuuvS FOR TiiK Com riTTATioN of thf Profits and Cains 
OF Insurancf Businf.ss. 

1. In the case of any person who carries on, or at any 
time in the precedinjf year carried on life insurance business, 
the profits and gains of such person from that business shall 
be computed sejiarately from his income, juxifits or gains from 
any other business. 

2. The profits and gains of life insurance Imsiness shall be 
taken to be either — 

(a) the gross external incomings of the preceding year 

from that business less the management expenses 
of that year, or 

(b) the annual average of the surplus disclosed by the 

actuarial valuation made for the last inter-valua- 
tion period ending before the year for which the 
assessment is to be made, after adjusting such 
surplus so as to exclude from it any surplus or 
deficit included therein which was made in any 
earlier inter-valuation period and any expenditure 
other than expenditure which may under the pro- 
visions of section 10 of this Act be allowed for in 
computing the profits and gains of a business, 

whichever is the greater: 

Provided that the amount to be allowed as management 
expenses shall not exceed — ■ 

(a) 7y> per cent, of the premiums received during the 
preceding year in respect of single premium life 
insurance policies, plus 

(&) in re.spcct of the first year’s premiums received in 
revSpect of other life insurance policies for which 
the number of annual premiums received is less 
than twelve or for which the number of years 
during which premiums are payable is less than 
twelve, for each such premium or each such year 
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per cent, of such first year’s premiums received 
during the preceding year, plus 

(c) 85 per cent, of the first year’s ])remiums received 
during the preceding year in rcsi)ect of other life 
insurance iiolicies and H'/> per cent, of other pre- 
miums received fluring that year in respect of all 
life insurance policies other than single premium 
life insurance policies. 

3. In computing the surplus for the purpose of rule 2, — 

(«) one-half of the amf)unts paid to or reserved for or 
expended on behalf of policy-holders shall be 
allowed as a deduction ; 

I’rovided that in the first such computation made under 
this rule of any such surplus no account shall he 
taken of any such amounts to the extent to which 
they are ])aid out of or in respect of any surplus 
brought forward from a previous inter-valuation 
period : 

Provided further that if any amount so reserved for 
policy-holders ceases to be so reserved, and is not 
paid to or expended on behalf of policy-holders, 
one-half of such amount, if it has been previously 
allowed as a deduction, shall be treated as part of 
the surplus for the period in which the said amount 
ceascil to be so re.served; 

(/?) any amount either written ol'f or reserved in the 
accounts or through the actuarial valuation balance 
sheet to meet depreciation of or loss on the realisa- 
tion of securities or other assets, shall be allowed 
as a deduction, ami any sums taken credit for in 
the accounts or actuarial valuation balance sheet 
on account of appreciation of or gains on the 
rcali.sation of the securities or other assets shall be 
included in the surplus; 

Provided that if ttpon investigation it appears to the 
Income-tax Officer after consultation with the Sujjer- 
intendent of Insurance that, having due regard to 
the necessity for making reasonable provision for 
bonuses to participating policy-holders and for 
contingencies, the rate of interest or other factor 
employed in determining the liability jn respect of 
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outstanding policies is materially inconsistent with 
the valuation of the securities and other assets so 
as artificially to reduce the surplus, such adjust- 
ment shall be made to the allowance for depreciation 
of, or to the amount to be included in the surplus 
in respect of appreciation of, such securities and 
other assets, as shall increase the surplus for the 
purposes of these rules to a figure which is fair 
and just; 

(c) the whole amount of interest received in respect of 
any securities of the Central ('lOvernment which 
have been issued or declared to be income-tax free 
shall be deducted. 

4. Where for any year an assessment is made in accordance 
with the annual average of a surplus disclosed by a valuation 
for an inter-valuation ])eriod cxccccling twelve months, then, in 
computing the tax payable for that year, credit shall not be given 
in accordance with sub-section ( 5 ) of section 18 for the tax paid 
in the preceding year, but credit .shall be given for the annual 
average of the income-tax paid by deduction at source from 
interest on securities or otherwise during such period. 

5. For the purposes of these rules — 

(t) ‘preceding year’ means that year for which annual 
accounts are ref|uired to l)e prepared under the 
Insurance Act, 1938, immediately preceding the 
year for which the assessment is to be made or 
until the commencement of the Insurance Act, 
1938, the previous year as defined in section 2 of 
this Act; 

(ft) ‘gross external incomings’ means the full amount 
of incomings from interest, dividends, fines and 
fees and all other incomings from whatever source 
derived (except premiums received from policy- 
holders and interest and dividends on any annuity 
fund) and includes also profits from reversions and 
on the sale or the granting of annuities, but 
excludes profits on the realisation of securities. 

Provided that incomings, including the annual value of 
the property occupied by the assessee, which but 
for the provisions of sub-section (7) of section 10 
‘Would have been assessable under section, 9 shall 
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be computed upon the basis laid down in the last- 
named section, and that there shall be allowed from 
such gross incomings such deductions as are per- 
niissilde under that section, 

(Hi) ‘management expenses’ means the full amount of 
expenses (including commissions) incurred exclu- 
sively in the management of the business of life 
insurance, and in the case of a company carrying 
on other classes of business as well as the business 
of life insurance in addition thereto a fair proi)or- 
tion of the expenses incurred in the general man- 
agement of the whole business. Bonuses or other 
sums paid to or reserved on behalf of policy-hold- 
edrs depreciation of, and losses on the realisation of, 
securities and any ex])cnditure other than expen- 
diture which may under the provisions of section 
10 of this Act be allowed for in computing the 
])rorits ami gains of a business are not management 
exj)enses for the purposes of these rules; 

(/•<•') ‘life insurance business’ means life insurance busi- 
ness as defined in clause ( 77) of section 2 of the 
Insurance Act, 1938. 

(z') ‘Securities’ includes stocks and shares. 

6. The prolits and gains of any business of insurance other 
than life insurance shall be taken to be the balance of the profits 
disclosed by the annual accounts, copies of which are required 
umler the Insurance Act, 1938, to be furnished to the Superin- 
tendent of Insurance, after adjusting such balance so as to 
exclude from it any expenditure other than expenditure which 
may under the provisions of section 10 of this Act be allowed 
for in computing the profits and gains of a business. Profits 
and losses on the realisation of investments, and depreciation 
and appreciation of the value of investments shall be dealt with 
as provided in rule 3 for the business of life insurance. 

7. The profits and gains of companies carrying on dividing 
society or assessment busitiess shall be taken to be 15 per cent, 
of the premium income of the previous year, or in the cavSe of 
non-resident companies 15 per cent, of the British Indian premium 
income of the previous year. 

8. ; The profits and gains of the British Indian branches 
of an insurance company not resident in British Ifidia, in the 

26L, 
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absence of more reliable data, may be (leeme<l to be the proportion 
of the total world income of the company corresponding to the 
proportion which its British Indian premium income bears to its 
total premium income. Kor the purpose of this rule, the total 
world income of life insurance companies not resident in British 
India whose profits are periodically ascertained by actuarial 
valuation shall be computed in the manner laid down in these 
rules for the computation of the profits and gains of life insurance 
business carried on in British India. 

9. These rules apply to the assessment of the profits of 
any business of insurance carried on by a mutual insurance 
company. 



INCOME-TAX ESTABLISHMENTS. 

The 25th March 1939. 

APPELLATE ASSISTANT COMMISSIONERS. 

No. 13 . — In exercise of the powers conferred by sub-section 
(.?) of section 5 of the Indian Income-tax Act, 1922 (XI of 1922) 
as amended by the Indian Income-tax (Amendment) Act, 1939 
(VIT of 1939) read with section 22 of the (General Clauses Act, 
1897 (X of 1897), the Central Government is pleased to appoint 
the officers mentioned in column 1 of the schedule hereto annexed 
to be Appellate Assistant Commissioners of Income-tax for the 
areas specified in column 2 thereof, with effect from the 1st day 
of April 1939. 


vSCHHDUT.K. 


Name of Officer. 
1 


Mr. T. A. Murphy 
Mr. M. P. Kapadia 
Mr. S. J. Mirza 
*Mr. S. M. A. Uraizee 
*Mr. N. G. Nagwekar 
*Mr. A. N. Nerurkar 

Mr. K. R. Ayyangar 
Mr. P. B. Sreenivasachari 
*Rao Saheb K. Govindan Nair 

Mr. J. C. Gupta 
Mr. S. Ahmed 

Mr. K. N. Dave 
*Mr. W. A. Hardie 
Rai Saheb Thakur Ram Singh 
*Mr. Mirza Muhammad Wajih 

Mr. M. N. Ghosh 
Mr. P. K. Sen Gupta 
Mr. Sambhu Dayal 

•Mr. K. C. Khanna 
•Seth Permanand Jain 
•Bakshi Chanan Shah 
•Malik Nazar Mohammad Khan 
•Rai Sahib Ram Lai Bhalla 


Area. 

2 

The Presidency of Bombay, Sind and British 
Baluchistan. 


Madras. 


Bengal. 


Central Provinces and Berar and United 
Provinces. 


The Provinces of Bihar and Orissa. 


Punjab, North-West Frontier and Delhi 
Provinces. 


' These are Officiating Assistant Commissioners, 



204 


THE INDIAN INCOME-TAX ACT 


No. 14 . — In pursuance of sub-section {4) of section 5 of 
the Indian Income-tax Act, 1922 (XI of 1922) as amended by 
the Indian Income-tax (Amendment) Act, 1939 (VII of 1939) 
read with section 22 of the ('icneral Clauses Act, 1897 (X of 
1897) the Central Board of Revenue directs that the Appellate 
Assistant Commissioners mentioned in coUtmn 1 of the Schedule 
hereto annexed shall perform their functions in respect of all 
persons and incomes in respect of the areas specified in column 2 
thereof, with effect from the 1st day of April, 1939. 


SCHKDUl.R. 


Name of Officer. 

1 


Area. 

2 


Madras. 

Mr. K. R. Ayyangar. Northern Range 

I Icadquarters, Rajah- 
niundry. 


Mr. P. B. Srinivasa- Central Range— 
chari. Headquarters, Coim- 

batore, 


Rao Saheb K. Govin- Southern Range- 
dan Nair. Headquarters, Trichi- 

nopoly. 


Vizianagram, Vizagapatam, Cocanada, 
Rajahmundry, Ellore, Masulipatam, 
Bezwada, Guntur-I, Guntur-II, Ba- 
patla, Nellore, Kurnool, Bcllary, 
Anantapur and Cuddapah. 

Madras-I to VI, Chittoor, Conjeeva- 
ram, Vellore, Salem, Erode, Coim- 
batore, Ootacamund, Palghat, Cali- 
cut and Mangalore. 

Cuddalorc, Negapatam, Tanjore, Tri- 
chinopoly-I, Trichinopoly-II, Dindi- 
gul, Madura (North), Madura 
(South), Virudhunagar, Karaikudi- 
I to HI, Devakota. Sivaganga, 
Tinnevelly and Tuticorin. 


Bombay, Sind and British Baluchistan. 


Mr. T. A. Murphy. Bombay City, ‘*A’* Division comprising the following Income- 

tax Circles: — 

(1) Special Circle, (2) A Ward, (3) 
AA Ward, (4) C II Ward, (5) C 
III Ward, (6) D I Ward, (7) D II 
Ward, (8) G Ward, (9) M Ward,, 
(10) Non-Residents Refund Circle. 

Mr. M. P. Kapadia. Bombay City, “B” Division comprising the following Income- 

tax Circles: - 

(1) Companies Circle, (2) Salary 
Branch, (3) B I Ward, (4) B H 
Ward. (5) C I Ward, (6) E Ward. 

Mr. S. J. Mirza. Headquarters, Karachi. The Provinces of Sindh and British 

Baluchistan, 
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Name of Officer. Area. 

1 2 

Mr. S. M. A. Uraizee. Headquaters. Ahmeda- The whole of the Northern Division 
bad. of the Bombay Presidency including 

the Thana and Bombay Suburban 
Districts. 

Mr. N. G. Nagwekar. Headquarters, Belgaum. The whole of the Southern Division of 

the Bombay Presidency and the dis- 
tricts of Sholapur and Satara of the 
Central Division. 

Mr. A. N. Nerurkar. Headquarters, Poona. The whole of the Central Division of 

the Bombay Presidency excluding 
the districts of Sholapur and Satara. 


Bengal and Assam. 


Mr. J. C. Gupta. Range No. 1 — Calcutta Districts - 

Headquarters, Cal- (1) 1 (1). (2) 1 (2). ( 3 ) II (1). 

cutta. (4) II ( 2 ). ( 5 ) III (I). (6) III 

(2). (7) III-A. (8) IV (1). (9) 
IV (2). (10) IV 3. (11) V. (12) 
V-A. (13) VI. (14) Companies 
District I. (15) Companies District 
II. (16) Companies District III. 
(17) Central Salaries Circle. (18) 
Railway and Miscellaneous Salaries 
Circle. 

Mr. S. Ahmed. Range No. 2— Districts — 

Headquarters, Cal- (1) 24-Parganas. (2) Howrah. (3) 

cutta. Dacca. (4) Bakarganj. (5) Khulna- 

Jessore. (6) Midnapore-Bankura. 
(7) Burdwan-Birbhum. (8) Mur- 
shidabad-Nadia. (9) F a r i d p u r. 
(10) Hooghly. 

Mr. S. K. Ghosh. Range No. 3 — Districts — 

Headquarters, Shil-G(i) Lakhimpur and Sadiya Frontier 
long. I Tract. (2) Sibsagar, Manipur and 

I Naga Hills. (3) Nowgong, Darrang 
Assam . . 4 and Balipara Frontier Tract. (4) 

I Cachar, Lushai Hills. (5) Kamrup, 

I Goalpara, Garo Hills. (6) Sylhet, 

L Khasia and Jaintia Hills. 

r(7) Tippera-Naokhali. (8) Chitta- 
I gong. (9) Jalpaiguri-Darjeeling. 

Bengal . (10) Dinajpur-Malda. (11) Rang- 

I pur-Bogra. (12) Rajshahi-Pabna. 

L (13) Mymensingh. 


Punjab, North-West Frontier and Delhi Provinces.* 


Mr. K. C. Khanna. 


Bakshi Chanan Shah. 


Lahore North Range, comprising the following Income-tax 
Circles; — 

Lahore (C, E and F Wards). Gujran- 
wala. Lyallpur. Sialkot. Gujrat. 

Lahore South Range, comprising the following Income-tax 
C^irclcs * 

Lahore (A, B and D Wards). Mont- 
gomery. Multan. Ferozepore, 
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Name 


Rai Sahib Ram Lai 
Bhalla. 


Seth Permanand Jain. 


Malik Nazar Moham- 
mad Khan. 


Mr. N. N. Ghosh. 


Mr. P. K. Sen Gupta. 


Mr. Sambhu Dayal. 


Centr.\l 


Mr. K. N. Dave. 


Mr. W. A. Hardie. 


Mr. Mirza Muhammad 
Wajih. 


)f Officer. 
1 


Area. 

2 


Delhi Range, comprising the following Income-tax Circles:— 

Delhi. Hissar. Rohtak. Simla. 

Amritsar Range, comprising the following Income-tax 
Circles: — 

Amritsar. Gurdaspur. Jullundur. Lu- 
dhiana. Ambala. 


Rawalpindi Range, 
Circles: - 


comprising the following Income-tax 

Rawalpindi. Abbot tabad. Peshawar. 
Sargodha. Dera Ismail Khan. Pe- 
shawar (Central Salary Circle). 


Bihar and Orissa. 


Southern Range- 
Headquarters, 
Purulia, 


The Civil Districts of Santal Parganas, 
Ranchi, Manbhum, Hazaribagh, 
Singhbham, Sambalpur, Cuttack, 
Balasore, Ganjam, Puri and Kora- 
put. 


Northern Range— The Civil Districts of Muzaflarpur, 
Headquarters, Darbhanga, Saran, Purnea and 

Muzaffarpur. Champaran. 


Central Range — The Civil DivStricts of Patna, Gaya, 

Headquarters, Patna. Monghyr, Bhagalpur, Shahabad and 
; Palamau. 


Provinces and Berar and United Provinces. 


Central Provinces and 
Berar. 

Southern Charge-™ 
Headquarters, 
Nagpur. 


The following districts of the Central 
Provinces and Berar:-- 
Nagpur, Wardha, Chanda, Amraoti, 
Akola, Buldana, Yeotmal and Bhan- 
dara. 


Central Provinces and 
Berar (Northern) and 
United Provinces. 
(Southern) Charge — 
Headquarters. Jub- 
bulpore. 


The districts of the Central Provinces 
and Berar not included in the juris- 
diction of the Appellate Assistant 
Commisssioner, Southern Charge, 
plus the following districts of the 
United Provinces: — 

Allahabad, Jhansi, Jalaun, Banda and 
Hamirpur. 


United Provinces, East- The districts of Mirzapur Benares 
ern Charge-Head- Jaunpur, Ghazipur, Ballia, Gorakh- 
quarters, Lucknow, pur, Basti, Azamgarh, Fyzabad, 
Gonda, Bahraich, Sultanpur, Partab- 
agrh, Barabanki, Lucknow, Unad, 
Rai Bareli, Hardoi, Cawnpore and 
Fatehpur, 
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Name of Officer. Area. 

1 2 

Rai Sahib Thakur Ram United Provinces West- The districts of the United Provinces 
Singh. ern Charge Head- not included in the jurisdiction of 

quarters, Meerut. the Appellate Assistant Commis- 

sioner, United Provinces, Eastern 
Charge or of the Assistant Com- 
missioner, Central Provinces and 
Berar (Northern) and United Pro- 
vinces (Southern) Charge. 

’•‘The following notilications have been published in the 
(lazctte of India, May 20, 1939, in ])artial modification of 
Notification No. 14-lncomc-tax lvstabli.shnients: — 

No. 42 . — In pursuance of sub-section {4) of section 5 of 
the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of Revenue directs, in partial modification of its Notification, 
No. 14-Income-tax Kstabli.shments, dated the 25th March 1939, 
that the Appellate Assistant Commissioner, Delhi Range, shall 
also, and Appellate Assistant Commissioner, Amritsar Range, 
shall not, perform his functions in respect of the assessments of, 
or the orders passed against, the persons specified in column 1 of 
the Schedule hereto annexed, for, or in respect of, the assessment 
year specified in the corresponding entry in colmn 2 thereof. 

SCHEDULE. 

Names of persons. Assessment year, 

Messrs, Phaggu Mall Tulsi Ram Kalka .... 1937-38 

Messrs. Hira Lai Baldeo Sahai, Abdullapur . 1937-38 

L. Joti Pershad, son of L. Kundan Lai, Ambala City 1935-36 

1936-37 

Messrs. Ganesh Mai Megha Raj, Ambala City . . 1934-35 

1935- 36 

1936- 37 

Messrs. Tulsi Ram Munshi Ram, Ambala City . 1936-37 

No. 43 . — In jmrsuance of sub-section (4) of Section 5 of 
the Indian Income-tax Act, 1922 (XI of 1922), the Central Board 
of Revenue directs,' in partial modification of its Notification 
No. 14-Income-tax Establishments, dated the 25th March, 1939, 
that the Appellate Assistant Commissioner, l<ahore Range, shall 
also, and the Appellate Assistant Commissioner, Rawalpindi 
Range, shall not, perform his functions in respect of the assess- 
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merits of, or the orders passed against, the persons specified in 
column 1 of the Schedule hereto annexed, for, or in respect of, 
the assessment year specified in the corresponding entry in 
column 2 thereof. 


SCHEDUlJv 


Names of persons. Assessment year. 

Messrs. Chaman Lai Faqir Chand, Rawalpindi . 1937-38 

Mr. S. E. Hoop, Proprietor, Sam’s Restaurant, Rawalpindi . 1937-38 

Messrs. G. M. Feroz, B. Corps Signals, Rawalpindi . 1937-38 

Messrs. N. D. Ajran Das, Rawalpindi .... 1938-.39 


INSPECTING ASSISTANT COMMISSIONERS. 

No. 15 . — In exercise of the powers conferred liy .sub-section 
(5) of section of the Indian Income-tax Act, 1922 (X I of 1922) 
as amended by the Indian Income-tax (Amendment) Act, 1939 
read with section 22 of the Cleneral Clauses Act, 1897 (X of 
1897) the Central Covernment is plca.sed to appoint the Officers 
mentioned in column 1 of the Schedule hereto annexed to be 
inspecting Assistant Commissioners of Income-tax for the areas 
specified in column 2 thereof, wdth effect from the 1st day of 
April 1939. 


vSCHb:DUl.b:. 


Name of Officer. 

1 

Mr. V. D. Muzumdar 
*Mr. S. R. Nawaskar 
*Mr. R. S. lyangar 

*Rao Saheb P. D. S. Mudaliar 
*Mr. T. A. Mudaliar 
*Mr. M. Hasvsan Chida 

Rai Bahadur N. N. Chakrabarty 
Mr. W. A. Philippe 
*Mr. P. C. Padhi 

Mr. K. Saran 

Mr. Sital Prasad 
*Mr. G. D. Bagri 


* These are Officiating 


Area. 

2 

The Province of Bombay, Sindh and Balu- 
chistan. 

Madras. 


Bengal. 

The Province of Bihar and Orissa. 

Central Provinces and Berar and United 
Provinces. 

Assistant Commissioners. 
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Name of Officer. 
1 


Area. 

2 


Mr. A. C. Datta. 


Mr. Asa Nand Kumar 
Mr. Dalip Singh. 


The Provinces of Assam and the following 
Districts of Bengal:- (1) Tipperah- 
Noakhali, (2) Chittagong, (3) Jalpaiguri- 
Darjeeling, (4) Dinajpur-Malda, (5) 
Rangpur-Bogra, (6) Rajshahi-Pabna, (7) 
Mymensingh. 

Punjab, North-West Frontier and Delhi 
Provinces. 


27 
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^ m vO . op 


(i) any part of whose income de- 
rived from horse-racing. 



Officer appointed to perform the functions of 
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NOTIFICATIONS REGARDING COMMENCEMENT, EXTENT ETC. 

The following Notifications relating to income-tax have been 
published in the Ctcicctfc of India, dated 18th and 25th March," 
1939:— 

(1) Notification about the Commencement of the Income- 
tax (Amendment) Act (VTI of 1939). 

(2) Notification Applying the Income-tax (Amendment) 
Act (VII of 1939) to British Baluchistan. 

(3) Notification withdrawing the exemption of certain 
Leave Allowances and Salaries after 31st March 1939. 

(4) Notification withdrawing exemiition of interest paid in 
certain cases after 31st March 1939. 

(5) Notifications Amending Income Tax Rules relating to 
Return of income. 

(6) Notifications relating to the appointment and jurisdic- 
tion of Appellate and Inspecting Assistant Commissioners. 


commb:ncement oe income tax (amendment) 

ACT, VII OE 1939. 

Notification dated 18th March, 1939. 

No. 7 . — In pursuance of sub-section (2) of Section 1 of 
the Indian Income-tax (Amendment) Act, 1939 (VII of 1939) 
the Central Covernment is pleased to appoint the 1st day of 
April 1939 as the date on which the said section and Part 1 with 
the exception of sub-clauses (iii) and (iv) of clause (b) of 
Section 11, of the said Act, shall come into force. 


APPLICATION OF INCOME TAX (AMENDMENT) 
ACT, 1939, TO BRITISH BALUCHISTAN. 

Notification dated 14th March, 1939. 

No. 41-F . — In pursuance of sub-section (2) of Section 95 
of the Government of India Act, 1935, the (jovernor-General in 
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Council in his discretion is pleased to direct that and the 

Indian Income-tax (Amendment) Act, 1939 (VII of 1939), shall 
apply to British Baluchistan, 


• NOTIt-lCATlONvS WITHDRAWINC CKRTAIN 
RXKMBTIONvS. 

Notifications dated 18th March, 1939. 

No. 5 . — In exercise f)f the ])o\vers c<jnf erred by sub-section 
(1) of Section 60 of the Indian Income-tax Act, 1929, the Central 
Covernment is pleased to direct that the exemptions granted by 
clauses (14), (l.S), (15A), and (15B), of paragraph (a) of the 
notification of the Government of India in the Finance Depart- 
ment, No. 878-lv, dated the 21st March 1922, shall cease to 
have effect in respect of allowances and salaries paid or drawn 
after 31st March 1939. 

No. 6 . — In exercise of the powers conferred by sub-section 
(1) of vSection 69 of the Indian Income-tax Act, 1922 (XI of 
1922), the Central ('lovernment is pleased to direct that the 
exemption conferred by clause (1) of paragraph (b) of the 
notification of the Government of India in the Finance Depart- 
ment No. 878-F., dated the 21st March 1922, shall cease to have 
eflfect in respect of interest i)aid after the 31st March, 1939. 



THE INDIAN FINANCE ACT, 1939. 


The following Act has been assented to by the Governor- 
General under the provisions of clause (b) of sub-section (1) 
of Section 67B of the Government of India Act, as set out in 
the Ninth Schedule to the Government of India Act, 1935, and 
has been expressed to be made by the Governor-General under 
the provisions of sub-section (2) of the same section. 

An Act to fix the duty on salt manufactured in, or imported 
by land into, certain parts of British India, to vary the incidence 
and rate of excise duty on khandsari sugar leznable under the 
Sugar (Excise Duty) Act, 1934, to vary ccrlain duties leviable 
under the Indian Tariff Act, 1934, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates 
of income-tax and super-tax. 

W iiERKAS it is exi)edient to fix the duty on salt manufactured 
in, or imported by land into, certain parts of British India, to 
vary the incidence and rate of excise duty on khandsari suger 
leviable under the Sugar (Excise Duty) Act, 1934, to vary the 
duty on raw cotton levialile under the Indian Tariff Act, 1934, 
to fix maximum rates of postage under the Indian Post Office 
Act, 1898, and to fix rates of Income-tax and Super-tax; 

It is hereby enacted as follows: — 


Short title and extent. 


1 . ( /) This Act may be called the Indian 

Einanck Act, 1939. 


(2) It extends to the whole of British 
India. 


2. The provisions of section 7 of the Indian vSalt Act, 1882, 
shall, in so far as they enable the Central 
Fixation o{ salt duty. Government to impose by rule made under 
that section a duty on salt manufactured in, or 
imported into, any part of Briti.sh India, be construed as if, for 
the year beginning on the 1st day of April, 1939, they imposed 
such duty at the rate of one rupee and four annas per maund 
of eighty-two and two-sevenths pounds avoirdupois of salt 
manufactured in, or imjiorted by land into, any such part, and 
such duty shall, for all the purposes of the said Act, be deemed 
to have been imposed by rule under that section. 
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Excise duty on khand- 3. In the Sugar (Excise Duty) Act, 

sari sugar. 1934, — 

(a) in clau.se («) of section 2, the words “wherein, or 

within the precincts of which, twenty or more 
workers are working or were working on any day 
of the preceding twelve months, and” shall be 
omitted. 

(b) in clau.se (/) of sub-.section (2) of .section 3, for the 

words “one rupee and five annas” the words “eight 
annas” shall be substituted. 

4. In the b'irst Schedule to the Indian Tariff Act, 1934, 

in item No. 46 (.i), for the words “six pies 
'^'^per lb.” in the fourth column, the words “one 
anna per lb.” .shall be substituted. 

5. i'or the year beginning on the 1st day of April, 1939, 

the Schedule contained in Schedule I to this 
Inland postage iaie.s. Act shall be in.serted in the Indian Post Office 
Act, 189<S, as the Idrst Schedule to that Act. 

Income-tax and super- (0 Subject to the provisions of sub- 

section (2) — 

(u) income-tax for the year beginning on the 1st day of 
April. 1939, .shall be charged at the rates specified 
in I’art 1 of Schedule II, and 

(h) rales of super-tax for the year beginning on the 1st 
day of Ajiril, 1939, .shall, for the purposes of sec- 
tion .S.S of the Indian Income-tax Act, 1922, be 
tho.se specified in Part II of Schedule 11. 

(2) In cases to which .section 17 of the Indian Income-tax 
Act, 1922, aiijilies, the tax chargeable .shall be determined in 
accordance with the provisions of that section with rcfei'ence to 
the rates specified in Schedule II. 

(3) Inir the purpo.se of this section and of Schedule II, the 
expression “total income”, means total income as determined for 
the purpo.scs of income-tax or super-tax, as the case may be, 
in accordance with the provisions of the Indian Income-tax Act, 
1922. 

(4) Notwithstanding anything contained in .sub-section (1) 
or sub-section (2) where more than half of the total income of 
any individual or Hindu undivided family, consists of income 
from salaries, interest on securities or dividends in respect of 

29 
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which the individual oi' Hindu undivided family is deemed, under 
the provisions of section 49B of the Indian Income-tax Act, 
1922, to have paid income-tax imposed in British India, or 
consists of income falling under more than one of those heads — 

(a) income-tax for the year beginning on the 1st day of 
April, 1939, shall be charged in respect of , such 
total incomes at the rates of income-tax which were 
imposed for the year beginning on the 1st day of 
April, 193<S, in respect of incomes of individuals 
or Hindu undivided families, and 

(h) in cases in which super-tax has been deducted under 
the provisions of section 18 of the said Act or 
would have been so deductible had the Indian 
Income-tax (Amendment) Act, 1939, come into 
force on the 1st day of A])ril, 1938, the rates of 
super-tax for the year beginning on the 1st day of 
April, 1939, shall, for the purposes of section 55 
of the Indian Income-tax yXet, 1922, be the rates 
of super-tax which were imposed for the year 
beginning on the 1st day of April, 1938, in respect 
of incomes of individuals or Hindu undivided 
families, as the case may be. 

(5) In respect of income to which sub-section (4) applies, the 
provisions of section 17 of the Indian Income-tax Act, 1922, 
shall apply to the assessment to be made for the year beginning 
on the 1st day of April, 1939, as though the Indian Income-tax 
(Amendment) Act, 1939, had not been passed. 

SCHliDUHK I. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

[5Vc’ section 5.] 

“THK FIRST SCHKDUl.E.” 

Ini.anij Postage Rates. 

[5'cc section 7.] 

Letters. 

For a weight not exceeding one tola .... One anna. 

For every tola, or fraction thereof, exceeding one tola . Half an anna. 

Postcards. 

Single . . Nine pies. 

Reply One and a half anna& 
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Book, Pattern and Sample Packets. 

For the first two and a half tolas or fraction thereof . Six pies. 

For every additional two and a half tolas or fraction 

thereof, in excess of two and a half tolas . , Three pies. 

Registered Newspapers. 

For a weight not exceeding ten tolas .... Quarter of an anna. 

For a weight exceeding ten tolas and not exceeding 

twenty tolas Half an anna. 

For every twenty tolas, or fraction thereof, exceeding 

twenty tolas Half an anna. 

In the case of more than one copy of the same issue of 
a registered newspaper being carried in the same 
packet — 

For a weight not exceeding ten tolas .... Half an anna. 

For every additional five tolas, or fraction thereof, in 

excess of ten tolas ...... Qjkaarter of an anna. 

Provided that such packet shall not be delivered at 
any addressee’s residence but shall be given to a 
recognised agent at the post office. 

Parcels. 

For a weight not exceeding forty tolas . . . Four annas. 

For every forty tolas, or fraction thereof, exceeding 

forty tolas Four annas/’ 

.SCHEDULE II 
[.SVc* section 6.] 

PART I. 

Rates of Income-tax. 

A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons not being a 
case to which paragraph B of this Part applies — 

Rate. 

1. On the first Rs. 1,500 of total income . . Nil. 

2. On the next Rs. 3,500 of total income Nine pies in the rupee. 

3. On the next Rs. 5,O0O of total income . One anna and three pies 

in the rupee. 

4. On the next Rs. 5,000 of total income . Two annas in the rupee. 

5. On the balance of total income . , Two annas and six pies 

in the rupee. 

Provided that — 

(i) no income-tax shall be payable on a total income which 
does not exceed Rs. 2,000; 
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(ii) the income-tax payable shall in no case exceed half 
the amount by which the total income exceeds 
Rs. 2,000. 

B. In the case of every company and local authority, and 
in every case in which, under the provisions of the Indian Income- 
tax Act, 1922, income-tax is to be charged at the maximum 
rate — 

Rate. 

On the whole of total income Two annas and six pies 

in llie rupee. 


PART II. 


Rates of Sitter-tax. 


A. In the case of every individual, Hindu undivided family, 
unregistered firm and other association of persons, not being a 
case to which paragrajih B of this Part at)plies — 

Rate. 


1. On the first Rs. 25,000 of total income 

2. On the next Rs, 10,000 of total income 

3. On the next Rs. 20,000 of total income 

4. On the next Rs. 70,000 of total income 

5. On the next Rs. 75,000 of total income 

6. On the next Rs. 1,50,000 of total income 

7. On the next Rs. 1,50,000 of total income 

8. On the balance of total income 


Nil. 

One anna in the rupee. 
Two annas in the rupee. 
Three annas in the rupee. 
Four annas in the rupee. 
Five annas in the rupee. 
Six annas in the rupee. 
Seven annas in the rupee. 


B. In the case of every company and local anthon’ty — 

Rate. 

On the whole of total income ..... One anna in the rupee. 


I ASSENT TO THIS BITE. 

IJNErriTGOW, 

The 30th March, 1939. 

Viceroy and Governor-General. 

This Act has been made by me as Governor-General under 
the provisions of Section 67B of the Government of India Act, 
as set out in the Ninth vSchcdule to the Government of India 
Act, 1935. 

IJNUTHGOW, 

The 30th March, 1939. 


Viceroy and Governor-General. 
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Whereas I, Victor Alexander John, Marques of IJnlithgow, 
am of opinion that a state of emergency exists which justifies 
the direction by me that the Indian Finance Act, 1939, being an 
Act made by me under the provisions of Section 67B of the 
Government of India Act, as set out in the Ninth Schedule to 
the Government of India Act, 1935, shall come into operation 
forthwith : 

Now, therefore, in exercise of the power conferred by the 
proviso to sub-section (2) of that section, I do hereby direct 
accordingly. 

IJNIJTHGOW, 

The 30th March, 1939. 

Viccrov and Governor-General. 
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BOARD OF INLAND REVENUE. 


Notification No. 3-1. T., dated the l.st April 1922 as 
subsequently amended. 

In exercise of the powers conferred liy section 59 of the 
Indian Income-tax Act, 1922 (XI of 1922), the Board of Inland 
Revenue has made the following rules, namely: — 

1. These rules mav he called the Indian Income-tax Rules, 
1922. 

*2. Any firm constituted under an Instrument of Partner- 
ship specifying the individual shares of the partners may, under 
the provisions of Section 26-A of the Indian Income-tax Act, 1922 
(hereinafter in these rules referred to as the Act), register with 
the Income-tax (^flicer, the particulars contained in the said 
Instrument on application made in this behalf. 

Such application shall he signed hy all the partners and shall 
he made — 

(a) before the income of the firm is assessed for any year 

under Section 23 of the Act, or 

(b) if no part of the income of the firm has been assessed 

for any year under Section 23 of the Act, before 
the income of the firm is assessed under Section 34 
of the Act, or 

(r) with the permission of the Appellate Assistant Com- 
missioned hearing an appeal under Section 30 of 
the Act, before the assessment is confirmed, re- 
duced, enhanced or annulled, or 

(d) if the Appellate Assistant Commissioner sets aside 
the assessment and directs the Incom-tax Officer to 
make a fresh assessment, before such fresh assess- 
ment is made. 

Old Rule. [2. Any firvn constituted under an instrument 
of pairtnership specifying the individual shares of the partners 

• Substituted in place of Old Rule 2 by Notification No. 32, dated the 29th April 
1939. 

■ 30 ' 
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may, for the purposes of clause (14) of section 2 of the Indian 
Income-tax Act, 1922 (hereinafter in these rule^ referred to as 
the Act), register with the Income-tax Officer the particulars con- 
tained in the said instrument on application in this behalf made 
by the partners or by any of them. 

Such application shall be made — 

(a) before the income of the firm is assessed for any 

year under section 23, or 

(b) if no part of the income of the firm has been assessed 

for any year under section 23, before the income 
of the firm is assessed under section 34, or 

(c) with the permission of the Assistant Commissioner 

hearing an appeal under section 30, before the 
assessment is confirmed, reduced, enhanced or 
annulled, or, if the Assistant Commissioner sets 
aside the assessment and directs the Income-tax 
Officer to make a fresh assessment, before such 
fresh assessment is made.] 

'‘'3. The application referred to in Rule 2 shall be made in 
the form annexed to this rule and shall be accompanied by the 
original Instrument of Partnership under which the firm is cons- 
tituted, together with a copy thereof ; provided that if the Income- 
tax Officer is satisfied that for some sufficient reason the original 
Instrument cannot conveniently be produced, he may accept a 
copy of it certified in writing by all the partners to be a correct 
copy, and in such a case the application shall be accompanied by a 
duplicate copy. 


For.m I. 

h'orm of application for registration of a firm under Section 26-A 
of the Indian Income-tax Act, 1922. 

To 

The Income-ta.x Officer, 


Dated 19 

Income-tax year 19 \19 . 

• Subslituted in place of Old Rule 3 by Notification No. 32, dated the 29th April 


1939. 
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1. We beg to apply for the registration 

of our firm under Section 26-A of the Indian Income-tax Act, 
1922, for the assessment for the income-tax year 19 |19 . 

2. The original I a certified copy of the Instrument of Part- 
nership under which the firm is constituted specifying the in- 
dividual shares of the partners, together with a duplicale^copy ‘ 
is enclosed. The prescribed particulars are given in the Schedule 
below. 

3. We do hereby certify that the j)rofits (or loss if any) of 
the orevious year were divided or credited as shown in Section B 
of the Schedule and that the information given above and in the 
attached vSchedule is correct. 


(Signatures) 

(Address). 


Schedule. 

Note.- -This application must be signed by all the partners in the firm as consti- 
tuted at the date on which the application is made. 



(A) Particulars of the firm as constituted at the date of this 
application. 


(B) Particulars of the apportionment of the income, profits, 
or gains {or loss) of the business, profession or vocor 
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tion tit the previous year between the partners who in 
that previous year were entitled to share in such 
income, profits or gains (or loss). 

Note, — (1) If the interest, salary and (or) commission is payable (or allowable) 
only if there are sufficient profits available this fact should be noted 
by making the items in the appropriate columns with the letter 
“R”. (In other cases the interest, salary and (or) commission may 
exceed the total profits so as to leave a balance of net loss divisible 
in column 6.) 

(2) If any partner is entitled to share in profits but is not liable to bear 
a similar proportion of any losses this fact should be indicated by 
putting against his share in column 6 the letter “P”. 

Old Rule. [3. The application referred to in rule 2 shall be 
made in the form annexed to this rule and shall be accompanied by 
the original instrument of partnership under which the firm is 
constituted together with a copy thereof ; ])rovided that if the 
Income-tax Officer is satisfied that for some sufficient reason 
the original instrument cannot conveniently be produced, he may 
accept a copy of it certified in writing by one of the partners 
to be a correct copy, and in such a case the apidication shall be 
accompanied by a duplicate copy. 

Form I. 

Form of application for registration of a firm under 
section 2 (14) of the Indian Income-tax Act, 1922. 

To 

Triiv Income-tax Oi'itcer, 

Dated 19 . 

1 1 we beg to apply for the registration of 

my I our firm under section 2 (14) of the Indian Income-tax 
Act, 1922. 

2. The original I A certified copy of the instrument of 
partnership under which the firm is constituted specifying the 
individual shares of the partners together with a copy] duplicate 
copy is enclosed. The prescribed particulars are given below. 

3. 1 1 we do hereby certify that the profits of the current 
year will be actually divided or credited in accordance with the 
shares shown in this partner.ship deed. 

Signature 

Address 
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Name and Address of 
of the firm. 

■ 

Name of the partners 
in the firm with the 
share of each in the 
business. 

Date on which instru- 
ment of partnership 
was executed. 

Date, if any, on which 
the instrument o f 
partnership w'as last 
registered in the In- 
come-tax Officer’s 
office. 

Remarks. 


! 





Ijwe 

tion given above is correct. 


do hereby certify that the infornia- 


Si(/nattirc{s) .] 


*4. ( 1) If, on receipt of the application referred to in Rule 

3, the Income-tax Officer is satisfied that there is a firm in exis- 
tence constituted as shown in the instrument of ijartnership and 
that the application has Iicen properly made, he shall enter in 
writing at the foot of the instrument or certified copy, as the case 
may be, a certificate in the following form, namely : — 


“This 


instrument of partnership i ^ , t 

certified copy of an instrument of partnership ^ Dceil 

registered with me, the Income-tax Officer for 

in the province of under Section 26A of 

the Indian Income-tax Act, 1922, and this certificate of registra- 
tion shall have effect for the assessment for the year ending on 
the 31st day of March 19 


(2) If the Income-tax Officer is not so satisfied, he shall 
pass an order in writing refusing so recognise the instrument of 
partnership or the certified copy thereof, and furnish a copy of 
such order to the applicants. 

(3) The certificate referred to in paragraph (1) above shall 
be signed by the Income-tax Officer, who shall thereupon return 
to the applicants the Instrument of Partnership or the certified 
copy thereof, as the case may be, and shall retain the copy or the 
duplicate copy thereof. 

Old Rule. [4. (7) On the production of the original 

instrument of partnership or on the acceptance by the Income-tax 
Officer of a certified copy thereof, the Income-tax Officer shall 

* Substituted in place of Old Rule 4 by Notification No. 32, dated the 29th April 


1939. 
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enter in writing at the foot of the instrument or copy, as the case 
may he, the following certificate, namely : — 

“This instrument of partnership (or this certified copy 
of an instrument of partnership) has this day been 
registered with me, the Iry^me-tax Officer, for , 

in the province of under 

clause {14) of section 2 of the Indian Income-tax 
Act, 1922. This certificate of registration has 
effect from the day of April 19 up 

to the 31st day of March 19 

(2) The certificate shall be signed and dated by the In- 
come-tax Officer who shall thereupon return to the applicant the 
instrument of partnership or the certified copy thereof, as the 
case may be, and shall retain the copy or duplicate copy thereof.] 

*5. The certificate of registration granted under Rule 4 shall 
have effect only for the assesssment to be made for the year 
mentioned therein. 

Old Rule, [.n The certificate of registration granted under 
rule 4 shall have effect from the date of registration.] 

*6. Any firm to whom a certificate of registration has been 
granted under Rule 4 may apply to the Income-tax Officer to have 
the certificate of registration renewed for a subsequent year. 
Such application shall be signed by all the partners of the firm 
and accompanied by a certificate in the form set out below. The 
application shall be made within the time and subject to the condi- 
tions, if any, which are .specified in clau.se (a), clause (/?), clause 
(c), or clause (d) as the case may be, of Rule 2. 


Porm of application for the Renewal of Registration of a firm 
under Section 26A of the Indian Income-tax Act, 1922. 

To 

The Income-tax Officer, 


Dated 19 , 

A sse.K.Kment for the Income-tax year 19 \19 


1. We beg to apply for the renewal of the 

registration of our firm under Section 26A of the Indian Income- 

* Substituted in place of 014 Rules 5 and 6 by Notification No. 32, dated the 29th 
April 1939, 
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tax Act, 1922, for the assessment for the Income-tax year 
19 119 . 


2 . 


mi jnstrument of 

certified copy of an instrument of partnership 
by the Income-tax Officer for 
of on the “ 


was registered 

in the province 
of 19 

and we hereby certify that the constitution of the firm as 

specified in the instrament of partnership . . , 

certified copy of an instrument of partnership ICglStcied on lemams Un- 
altered. 


(Signatures) 

(Address). 

Note. -The application must be signed by all the partners in the firm. 

Old Rule. [6. A certificate of registration granted under 
rule 4 shall have elTect up to the end of the financial year in which 
it is granted but shall be renewed by the Income-tax Officer from 
year to year on application made to him in that behalf and 
accompanied by a certificate signed by one of the partners of 
the firm that the constitution of the firm as specified in the 
instrument of partnership remains unaltered. Such application 
shall be made within the time and subject to the conditions, if 
any, which are specified in clau.se (a), clause (b), or clause (c),, 
as the case may l)e, of rule 2.] 

*6A. On receipt of an application under Rule 6 the 
Income-tax Officer may, if he is satisfied that the application is in 
order, grant to the assessee a certificate signed and dated by him 
in the following form; — 

‘‘The registration of the firm of granted on 

is renewed by me and will remain effective for the 
as.sessment for the year ending on the 31st day of March 19 .” 

If the Income-tax Officer is not so satisfied, he shall pass an 
(jider in writing refusing to renew the registration of the firm. 

*B. In the event of the Income-tax Officer being .satisfied 
that the certificate granted under Rule 4 or under Rule 6 has been 
obtained without there being a genuine firm in existence he may 
cancel the certificate so granted. 

7. Under section 9 {!) (in) of the Act, the sum to ^ 

* Newly added by Notification No. 32, dated the 29th April 1939. 
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allowed in respect of collection charges shall not exceed 6 per 
cent, of the annual value of the property. 


8. An allowance under section 10 (2) (vi) of the Act in 
respect of depi-eciation of buildings, machinery, plant or furni- 
ture shall be made in accordance with the following statement : — 


Class of buildinj^s, machinery, plant or furniture. 

1 Rate. 

t 

1 

1 

i Remarks. 

i 


Percent- 


1. Buildings*-* 

age on 
prime 
cost. 


(1) First class substantial buildings of 

2H 

* Double these rates 

selected materials. 


may be allowed for 

(2) Buildings of less substantial constnic- 

5 

buildings used in 

tion. 


industries which cause 

(3) Purely temporary erections such as 

10 

special deterioration. 

wooden structures. 


such as chemical 

2. Machinery, Plant or Furniture- - 

General rate 

5 

works, soap and can- 
dle works, paper mills, 
and tanneries. 

The special rates for 

Special rates arc sanctioned as under in the 


electrical machinery 

specified hereinafter 

may be adopted, at 
the option of the 
assessee for that por- 
tion of the machinery. 

following cases : — 

A. Plant and machinery used in - 

(1) Flour Mills, Rice Mills, Bone Mills, 
Sugar Works, Distilleries, Ice Fac- 
tories, Aerating Gas Factories, 
Match F'ac tones .... 

1 


(2) Paper Mills, Strawboard, Mills, Ship 
Building and Engineering Works, 
Iron and Brass Foundries, Alumi- 
nium Factories, Electrical Engineer- 
ing Works, Motor Car Repairing 
Works, Galvanizing Works, Patent 
Stone Works, Oil Extraction Fac- 
tories, Chemical Works, Soap and 
Candle Works, Lime Works, - Saw 
Mills, Dyeing and Bleaching Works, 
Cement Works using rotary kilns, 
Rod Mills 

\ 

7K 


(3) Brick manufacture, tile-making indus- 
try, the manufacture of (a) vege- 
table ghee, (b) optical instruments, 
(c) coke and (d) concrete pipes, 
glass factories. Telephone Compa- 
nies, Mines and Quarries, Wire and 
Nail making Mills 

10 


B. Furniture and Plant in hotels and board- 
ing houses . . .... 

! 7K 




R. 8] 


RULES 


241 


Class of buildings, machinery, plant or furniture. 


Rate. 


Remarks. 


Percent- 
age on 
prime 
cost. 


2. Machinery, Plant or Furniture- cow/d. 

C. (1) Comptometers, Typewriters, Tube- 
well boring plant, concrete pile driv- 
ing machines .... 

(2) Sewing and knitting machines employ- 

ed in hosiery factories . 

(3) Sewing machines for canvas or leather 

(4) Motor cars used solely for the purpose 

of business 

(5) Indigenous sugarcane crushers (Kohlus 

or Belans) 

(6) Moulds used in the manufacture of 

concrete pipes .... 

(7) Motor taxis, motor lorries and motor 

buses 

(8) Ropeway ropes and trestle sheaves and 

connected parts .... 


10 

10 

12H 

15 

15 

16 
20 
25 


D. Ropeway structures - 

(1) Trestle and station steel work . 

(2) Driving and tension gearing . 

(3) Carriers 


E. Salt Works- 

(1) Machinery, plant, locomotives, 

wagons and rolling stock 

(2) Tugs, barges, motor launch and 

floating plant .... 

(3) General plant and machinery used 

in engineering shops 

(4) Reservoirs, condensers, salt pans 

delivery channels and piers, if con- 
structed of masonry, concrete, 
cement, aspholt or similar materials 
Note. — Repairs to earth works of the 
same kind will be allowed as 
revenue expenditure. 

(5) Piers, quays and jetties constructed 

entirely or mainly of steel 

(6) Piers, quays and jetties constructed 

entirely or mainly of wood 

(7) Pipe lines for conveying brine if 

constructed of masonry, concrete, 
cement, asphalt or similar materials 


5 



10 

m 

5 


5 

10 

10 


3. Electrical Machinery^-— 

(<i) Batteries . . . . . 

(b) Other electrical machinery, including 
electrical generators, motors (other 
than tramway motors), switchgear 
and instruments transformers and 
other stationery plant and wiring 


15 


31 
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Class of buildings, machinery, plant or furniture. 

Rate. 

Remarks. 


Percent- 


3. Electrical Machinery— confd. 

age on 1 
prime 
cost. , 

1 

and fittings of electric light and fan 



installations 

m 


(c) Underground cables and wires . 

6 


id) Overhead cables and wires 

m 


(e) X-Ray and Electro-therapeutic ap- 



paratus and accessories thereto 

20 1 



if) Silk Manufacturing— Weaving Machi- 
nery worked by electric motors i 

including winding machines, twisting 
frames, doubling machine, pirn 

winding machine, warping machine, 
looms, stentering machine and 

hydro-extractor .... 7H 

(g) Air-conditioning machinery . . 7H 

ih) Machinery used in the production of 

cinematograph films, namely : — 

Recording equipment, Reproducing 
equipment. Developing machines, i 

Printing machines, Editing machines, i 

Synchronisers and Studio lights 15 i 

4. Hydro-Electric concerns — j 

Hydraulic works, pipe lines, sluices, and all ! 

other items not otherwise provided for in 1 

this statement \ 

i 

5. Electric Tramways— Permanent Way — i 

(a) Not exceeding 50,000 cars miles per ! 

mile of track per annum . . i 

(h) Exceeding 50,000 and not exceeding j 

75.000 car miles per mile of track j 

per annum 7H ■ 

(c) Exceeding 75,000 and not exceeding | 

1.25.000 car miles per mile of j 

track per annum ... 8H i 

Cars — car tracks, car bodies, electrical equipment 

and motors 7 

General plant, machinery and tools ... 5 

6. Mineral CMl concerns— 

A. Refineries — 

(1) Boilers 10 

(2) Prime movers .... 5 

(3) Process plant 10 

B. Field operations — 

(1) Boilers 10 

(2) Prime movers .... 5 

(3) Process plant .... 7H 

Except for the following items — 

(1) Below ground 100 

(2) Above ground — 

(a) Portable boilers, drilling tools, well- 

head tank, rigs, etc. 

(b) Storage tanks 


25 

10 
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Class of buildings, machinery, plant or furniture. 

Rate. 


Percent- 
age on 

, 

prime 

cost. 

'(c) Pipe lines — 


(i) Fixed boilers .... 

10 

(it) Prime movers .... 


(tit) Pipe line 

10 

7. Ships— 

(1) Ocean — 

(a) Steam 

5 

(b) Sail or tug 

4 

(2) Inland— 


(a) Steamers (over 120 ft. in length) 

5 

(b) Steamers including cargo launches 
(120 ft. in length and under) 

6 

(c) Tug boats 


(d) Iron or steel flats for cargo, etc. 

5 

(e) Wooden cargo boats up to 50 tons 
capacity 

10 

(/) Wooden cargo boats over 50 tons 
capacity 


(g) Motor launches .... 

10 

(/i) Speed boats* .... 

15 


Remarks. 


♦ “ Speed Boats ” means 
a motordriven boat 
with a high speed 
internal combustion en- 
gine capable of propel- 
ling the boat at a 
speed exceeding 15 
miles per hour in still 
water and so designed 
that when running at 
speed it will plane — 
i.e., its bow will rise 
from the water. 


8. Mines and Quarries — 

(1) Railway siding f (excluding rails) 

(2) Shafts . . . 

(3) Inclines t .... 

(4) Tramways on the surface f (exclud 

ing rails) .... 


9. Aeroplanes— - 

(1) Aircraft 

(2) Aero-engines . . . . 

(3) Aerial photographic apparatus . 


5 

5 

5 

10 


t Depreciation on rails 
used for tramways and 
sidings, and in inclines 
where the rails are the 
property of the as- 
sessee, is allowed at 
10 per cent, under 
item 2 above (plant 
used in connection 
with Mines and Quar- 
ries) in addition to 
any depreciation allow- 
ance on the cost of 
constructing the tram- 
ways sidings or 
indines. 


25 

33K 

20 
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8-A. Omitted * 

[/?e Depreciation allowance under Sec. 11 (2) («) of the Act.] 

Allowances under section 11 (2) («) of the Act in respect of depreciation 
of buildings, machinery, plant or furniture, shall be in accordance with the rates 
prescribed in the statement attached to rule 8; and in respect of apparatus, appliances 
or other capital assets not covered by that statement, the allowance shall be at the 
rate of 5 per cent, per annum on tlie prime cost. 


9. Omitted * 


[Re Depreciation allowance under Sec. 10 (2) (vi) of the Act.] 

For the purpose of obtaining an allowance for depreciation under proviso (a) 
to section 10 (2) {vi) of the Act, the assessee shall furnivsh particulars to the Income- 
tax Officer in the following form : — 


a 

1 

B 


CO 

G 

2 si 

ll 

Vm Ui 


(S' 


t 



]■ . 
r 

O) > 

iL 

D 



>•2 

ft 



oj D. 

•S.6 

-Sc. 

• S-2 c 

td.2 

0) 

-C 

-J-* 

u 

3, 

(U Qi' 

eluding original 
allowed and 
ale of scrap valu 
hinery, plant or 
or discarded d 
ith dates on \ 
into use and so 

1 

Id 

C 

'So 

•c 

apital expend 
for additions, 
ments and e 

n 

■ 1° 

'Zi 

articulars (in 
depreciation 
realised by s< 
obsolete mac 
niture sold 
the year, w 
first brought 
discarded. 

o 

O 

Q , 

Ph 


2 

3 

4 

1 

i 

1 

1 

1 

1 

i 

i 

i 

1 




I, , declare that to the best of my information and belief the 

buildings, machinery, plant and furniture described in column 1 of the above statement 
were the property of during the year ended and that the 

particulars entered in the statement are correct and complete. 


Place Signature 

Date Designation 

9- A. Omitted * 

[Re Depreciation allowance under Sec, 11 (2) («) of the Act.] 

For the purpose of obtaining an allowance for depreciation under section 11 
(2) (it) of the Act, the assessee shall furnish particulars to the Income-tax Officer 


• See the Gazette of India dated April 1 1939 : — 

No. 20.— In exercise of the powers conferred by sub-scction (1) of Sec. 59 of the 
Indian Income-tax Act, 1922 (XI of 1922), the Central Board of Revenue directs that 
the fpllowing further amendment shall be made in the Indian Income-tax Rules, 1922» 
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in the form included in rule 9, entering in columns 1 and 4 references not only to 
buildings, machinery, plant or furniture but also to apparatus, appliances and other 
capital assets. 


10. All sums (lecluctecl in accordance with the provisions 
of section 18 of the Act shall be paid by the person making the 
deduction to the credit of the ('lovernment of India on the same 
day as the deduction is made in the case of deduction by or on 
behalf of (jovernment, and within one week from the date of 
such deduction in all other cases: 


I’rovided that the Income-tax Officer may, in special cases, 
and with the approval of the Assistant Commissioner, permit a 
local atdhority, cotnpany, public body or association, or a private 
employer to pay the income-tax deducted from salaries quarterly 
on June LSth, Septemlier 15th, December 15th, and March 15th. 

11. In the case of income chargeable under the head 
‘vSalaries’ where deduction is not made by or on liehalf of Covern- 
ment, the person ])aying the salary shall send to the Income-tax 
Officer concerned a statement showing the name of the employe 
from whose salary the tax has been deducted, the. period for 
which the salary has been paid, the gross amount of the salary, 
the deduction for a provident fund or insurance premia, and the 
amount of tax deducted. The per.son concerned shall also pay 
the amount of tax .so deducted to the credit of the Government 
of India within one week from the date of such deduction by 
remitting it into the Government Trea.sury, or a branch of the 
Reserve Bank of India, or of the Imperial Bank of India accom- 
panied l)y a chalan in the prescribed form, blank copies of which 
shall be supplied by the Income-tax Officer for the purpose: 
Provided that on receipt of the aliove-mentioned statement the 
Income-tax Officer may, if so expressly requested and if satisfied 
that there is sufficient ground for the request, himself have the 
neces.sary chalan prepared and forwarded to the person concerned, 
who .shall thereupon pay the amount to the credit of the Govern- 
ment of India in the manner above described. 

11-A. The prescril^ed rate of exchange for the calculation 
of the value in rupees of any income chargeable under the head 
‘vSalaries’ which is payable to the assessee out of India by or on 
behalf of Government shall be the rate notified by the Controller 
of the Currency in respect of the recovery of contributions to 
the Indian Civil Service Fund for the month in which such income 
is payable. 

the same having been previously published as required by Sub-section (4) of the said 
section, namely — In the said Rules, Rules 8-A, 9, 9-A, 25 to 32 and 35 shall be omitted. 
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12. In the case of income chargeable under the head 
‘ Interest on securities,’ where the deduction is not made by or 
on behalf of (iovernment, the person responsible for paying the 
interest shall send to the Income-tax Officer concerned a state- 
ment showing the following particulars: — 

(/■) Description of securities. 

(ii) Numbers of securities. 

(in) Dates of securities. 

(iv) Amounts of securities. 

(f) Period for which intere.st is drawn. 

(vi) Amount of interest, and 

(vii) Amount of tax. 

The person concerned shall, on receiving from the Income-tax 
Officer the necessary chalan for the amount of tax which is to 
be credited, pay that amount to the credit of the ( jovernment of 
India by remitting it into the (k)vernment Treasury or Branch 
of the Re.servc Bank of India or of the Imperial Bank of India. 

12-A. (i) The person making deductions in accordance 

with sub-section {3 A), (3H), (3(') and (3D) of Section 18, 
shall send to the Income-tax Officer within a week from the date 
of such deduction a statement showing the name of the non- 
resident person on whose behalf the tax has been deducted, the 
amount of tax deducted, the amount of interest or the gross 
and net amount of dividend (with the basis of computation of 
the gross amount) in respect of which the deduction has been 
made, the period for which the interest or the dividend has been 
paid and the date of payment of the interest or declaration of 
the dividend, as the case may be. 

(ii) On receipt of this .statement, the Income-tax Officer 
shall, without delay, supply to the person concerned a chalan in 
triplicate for the purpose of paying the deductions into the 
Government Treasury or Branch of the Imperial Bank of India. 

(iii) Within one week from the date of receipt of the 
chalan, the person making the deduction shall pay the amount 
in question to such Government Treasury or Branch of the 
Imperial Bank of India as the Income-tax Officer may direct. 

13. The certificate to be furnished under section 18 (9) 
of the Act by any person paying interest chargeable to income- 
tax on any security of the Government of India or of a local 
Government shall be in the following form : — 
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Draft No.* 

Certified that Rs. being income-tax at 

the rate of pies per rupee has been deducted by draft 

of this date from Rs. being the amount of 

. interest for Rs. onf for 

'Rs. standing in the name of for 

Rs. 193 . 

Superintendent or Principal Officer. 

To be signed by claimant. 

I hereby declare that the securities on which interest as 

above specified has been received were my own property and 
were in the possession of at the time when 

income-tax was deducted. 

Signature 

Date 

(N.B . — The securities to be produced when required in support of any claim.) 

13-A. The certificate(^) to be furni.shed under section 18 
(9) of the Act by the person paying any interest on debentures 
or other securities for money issued by or on behalf of a local 
authority or a company .shall be in the following form: — 

Name of Local Authority [Company. 

Address. 

To(») 

Name and address of payee (•’) 

*s 

I I We hereby certify that Rs. being income-tax 

at the rate of pies per rupee ha.s been deducted from 

Rs. being the amount of interest at the rate of per 

cent, per annum due(*) on debentures Nos. 


* This number also appears in the interest cages on the back of the Securities. 

t Name of Security, 

(1) In the case of bearer debentures or bonds a certificate under section 18 
(9) shall only be given if the recipient of the interest declares the name and address 
of the real owner of the security at the time of receiving the interest. 

(2) Name and address of the owner of security should be given here. In the 
case of bearer debentures or bonds, these particulars are to be given as declared by the 
payee concerned 

(3) To be completed only in the case of bearer debentures or bonds. 

(4) The date on which interest is payable. 
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A- . 

of Rs. each of the('’’) and that it has been on 

will, within the prescribed period, be paid by me | us to' the 
Government of India at 

Superintendent, Public Debt .Office, 
or Principal Officer or Managing Agents, 

193 . 

(To be signed by claimant.) 

I hereby declare that the securities on which interest as 
above specified has been received, were my own property and 
were in the possession of at the time when income- 

tax w^as deducted. 

Signature 

Date 

(N.B . — The securities to be produced when required in support of any claim.) 

— The certificate to be furni.shed under Section 18(9) 
of the Act by the person paying any interest not being “interest 
on securities” or any other sum chargeable under the provisions 
of the Act shall be in the following form : — 

Name of person making payment. 

Nature of payment. 

Address : — 

To 


Name and address of payee. 

1 1 We hereby certify that Rupees 

being income-tax at the rate of 
pies per rupee and Rupees 

being super-tax at the rate applicable 
have been deducted from Rupees being the amount 

paid on ’•'at the rate of 

per cent, per annum for the period(^) com- 

puted on the amount of Rupees (-) 

Signature of person making payment. 


(5) Here enter the name of the local authority or the company. 

* This appUes to payment of interest only. 

(1) Here sp^ify the period for which interest has been paid. 

(2) Here state the amount on which interest has been computed. 

** Substituted in place of the Old Rule 13B by Notification No. 33, dated 29th 
April 1939, 
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it rules* * ; 

^ * iOtS Rule. [13-B. The cert^cate to be furnished under 
S^tion 18 (P) vpf »the Act by the person ^paying any interest hcrt 
being ‘Tnfer^^ on securities” shall be in the following for^;^ — 

•*' Name of person' paying interest — 

* Address :t— 

l^ame and address of payee. 

1 1 We hereby certify that Rupees being 

incon^e-tax at the rate of pies per 

rupee and Rupees being super-tax 

at ithe.rate applicable have been deducted from Rupees 
being the amount of interest paid on at the rate 

of^ , “ per cent, per annum for the period (*) 

computed on the amount of Rupees(®) 

Signature of person paying interest.] 

13-C. The certificate to be furnished under section 18 (P) 
of the Act by the person paying any dividend on shares registered 
in the Reserve Bank of India shall be in the following form: — 

Name of person paying dividend. 'W* 

Address. 

To '''tV:'' 

Name of payee. 

I hereby certify that Rs. being income-tax sit the 

rate of pics per rupee has been deducted from Rs. 

being the amount of dividend at the rate of per cent, 

per annum due(®) on shares of Rs. and that 

it has been or will, within the prescribed period, be paW by 
the Bank to the Government of India at 


Governor, 

Reserve Bank of India. 
194 . 

(To be signed by claimant.) , 

(1) Here specify the period for which interest has heef paid. 

(2) Here state the amount on which interest has been computed. 

(3) Here specify the date qn wMdi ^vidend js payable. 
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I hereby declare that th#sKares on which dividfend Ife^ove^ 
d^ beeh receijured, ■'were my own property O^d yc^ dn 
the j^gsessioii of ' at the time wh| 3 | 

income-tax wa^ deducted. " ^ . 

'■ .. ■*. 

' - ' Signature ■ 

Date 

':%:■■■ 

; The shares certificates to be produced when required in Support of any 

t8^,) 

‘ 14. The certificate to be furnished by the principal officer 
of a company under section 20 shall be in the following form : — 

(Name of Company). 

.x»;, . . 

(Address of Company.) 

Date ^ 

Warrant for Rs. (in words and figures or, if the certificate 
is cros.sed by an entry in words stating that the amount of 
dividend is under the next multiple of Rs. 50 above that amount, 
in figures only) , being dividend(^) at the 

rate of Rs. (in words and figures) per share for the(®) 

I the period from to during 

the year ending on the day of 19 ,(*) 

on(^) shares in this Company, 

registered during the said period | on (Date) in the 

name of . This dividend was declared at 

the(®) meeting held on the(®) 

194 . 

IjWe hereby certify that income-tax on the entire [such part 
as is liable to be charged to Indian Income-tax of the profits 
and gains of the Company, of which this dividend forms a part, 
has been, or will be duly paid by me jus to the Government of 
India. 

Signature 

Date 

(To be signed by the claimant.) 

(1) Or dividend and bonus. 

(2) Year or half-year, as the case may be. 

(sy Here enter whether free of income-tax or not. 

(4) Here enter number and description of shares. 

(5) Here specify number and nature of meeting. 

(6) Here enter date, 
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. -|'‘fiereby certify that the (fivi^end above mentioned relates 
to ^Shares which *were my own progert^, at the tinie v^hen^tl)^ 
^ji^vidend was declared | during the peripa from ; , to 

I on (Date) . and were m the poSsession 

of ■ ■ 

Signature 

Date 

15. The returns for (Government officers under section 2t' 
of the Act shall be prepared and submitted to the Income-tax 
Officer by; — 

- (a) Civil Audit Officers for all gazetted officers and 

others who draw their pay from audit offices on 
separate bills ; and also for all pensioners who draw 
their pensions from audit offices. 

(b) Treasury officers for all gazetted officers and others 

who draw their pay from treasuries on separate 
bills without countersignature; and also for 
all pensioners who draw their pensions from 
treasuries. 

(c) Heads of Civil or Military offices for all non-gazetted 

officers whose pay is drawn on establishment bills 
or on bills countersigned by the head of office. 

(d) Forest disbursing officers and Public Works Depart- 

ment disbursing officers in cases where direct 
payment from treasuries is not made, for* them- 
selves and their establishments. 

(e) Head postmasters for (i) themselves, their gazetted 

subordinates and the establishments of which the 
establishment pay bills arc prepared b\' them and 
(ft) gazetted supervising and controlling officers 
of whose headquarters post office they are in charge 
and (tit) pensioners drawing their pensions 
through post offices; Head Record Clerks, Railway 
Mail Service, for themselves and all the staff whose 
pay is drawn in their establishment pay bills; the 
Disbursing Officers in the case of the, Administra- 
tive and the Audit offices. 

(/) Controllers of Military Accounts (including Divi- 
sional Military Supply, Marine, Field and War 



252 


TME INblit#iiCOME-TAX ACT ^ iS-lfi 

Controllers) for all gazetted military officers under 
their audit 

, Disbursing officers in the Military Works Dejpart- 
ment for themselves and their estctblishments. 

,(^) Chief Accounts officers or Chief Auditors of 
Railways concerned for all railway employees under 
their audit. 

1^.' The minimum income under the head “Salaries” 
referred to in section 21 (a), shall be Rs. 1,600* per annum. 

* Vide Notification No. 18 published in the Gazette of India, dated Apiil 1 & 8, 
1939. Original limit was Rs. 2,000. 
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Old Rule. [17. The return to be delivered to the Income-tax Officer under section 
21 of the Act shall be in the following form ' 



I certify that the above statement contains a complete list 
of the total amounts paid by to all persons 

who were receiving income on the 31st day of March 19 
at the rate of Rs. 2,000 per annum, or have received during 
the year ended on that day not less than Rs. 2,000 in respect 
of salary, wages, annuity, pension, gratuity, fees, commission, 
perquisites, or profits in lieu of or in addition to salary or wages, 
and that all the particulars stated are correct. 

Sifjnature of person by whom 
the retimi is delivered. 

Date 

*18. The manner of publication under sub-section (1) of 
Section 22 other than publication in the press shall be as 
follows : — 


* Newly added after the Amending Act, VII of 1939. Vide Notification Na 11, 
publi^ed in the Gazette of India, dated March 25, 1939. 



It 18.] 


RULES 


255 


On or before the 1st May in each year, a notice, in the form 
■set out in Rule 18- A, or as near thereto as may be, requiring every 
person whose income exceeds the maximum amount which is not 
chargeable to income-tax, to furnish a return of his total income 
and total world income during the previous year in the prescribed 
jform and verified in the prescribed manner shall be afiixed to 
the'' notice board of the Income-tax Officer’s office and (with the 
consent of the Provincial Government where such consent is 
necessary and has been obtained) of as many of the following 
offices or Courts situated within the Income-tax Officer’s juris- 
diction as may be practicable : — 

1. All Head Post Offices and Sub-Post Offices. 

2. Courts of the District Judges, Subordinate Judges, Civil 
Judges and District Munsiffs. 

3. Offices of the District Collector, Deputy Commissioners, 
Divisional and Sub-Divisional Officers, Tahsildars, Mamlatdars 
and Mukhtiarkars. 

Old Rule, (18. (/) The return of total income of companies required under section 
22 (i) shall be in the following form and shall be accompanied by a copy of the profit 
and loss account referred to therein : — 


T otal income of the company. 

Income, profits or gains as per profit and loss account for the year 
ended 19 

Add . — Any amount debited in the accounts in respect of— 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or other funds . 

3. Expenditure of tlie nature of charity or presents . 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

6. Rental value of property owned and occupied 

7. Cost of additions to, or alteration, extensions, improvements 

of, any of the assets of the business 

8. Interest on reserve or other funds 

9. Losses sustained in former years 

10. Losses recoverable under an insurance or contract of indemnity 

11. Depreciation of any of the assets of the company . 

12. Expenses not incurred solely for the purpose of earning the 

profits 


Total Rs. . 
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Deduct . — Any profits or ihcblfte included in the accounts on account of— 

{a) Interest (nef" amount) on securities taxed at source . k 

(b) Interest on securities tax-free 

(c) Dividends (net amount) from companies taxed in British 

India . . . , . . , , * 

•(d) Other items already taxed at source (specify detail) 


Balance Rs. 


If the company owns any property not occupied for the purposes of the business, a 
statement in the form prescribed in Schedule A to rule 19 should be attached with 
particulars of the credit and debit on account of such property entered in the accounts. 


Declaration. 

I, the [Secretary, etc., 

(see section 2 (12) of the Act)] of the 

(name of Company) declare that 
the information against each head in this return is correctly 
given as shown in the books of the Company as also in the accounts 
which have been duly audited by the auditors of the Company arid 
which have l>een adopted by the shareholders of the Company. 

(Signature) 

Dated 19 . (Designation) 

(2) The company shall also attach to the return a statement 
showing the sums charged in the accounts under the provisions 
of section 58-K (2). 

*18-A. The notice referred to in sub-section (1) of Sec. 
tion 22 shall be in the following form: — 

NOTICE. 

Income-tax. 

Return of total income and of total world income of the 
previous year for asse.<:sment in the year commencing on the Isf 
April 19 . 

In pursuance of sub-section (1) of Section 22 of the Indian 
Income-tax Act, 1922 (XI of 1922), notice is hereby given to 


* Note.— I f any other deduction is to be claimed, please give particulars thereof 
in a separate letter to be forwarded with the return. 

. .‘ Newly inserted: Vide note under Rule 19. 
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^EVERY PERSON whose total income duririlf the previous year 
exceeded the maximum amount not chargeable to Income-tax to 
furnish within sixty days from the date of this Notice a return 
in the prescribed form and verified in the prescribed manner 
setting forth (along with such other particulars as are required 
By the said form) his total income and total world income 
during that year. 

A copy of the prescribed form will be supplied free of charge 
to any person who, for the purpose of complying with this 
notice, applies at my office. 

Penalty. — Any person who fails without reasonable cause 
to furnish the return required by this notice, or fails without 
reasonable cause to furnish it within the time allowed or in the 
manner required is liable under Section 28 of the said Act to a 
penalty not exceeding one and a half times any tax payable by 
him: 

Income-tax Officer. 

Address. 

Date. 

Note. — Eor the year commencing on 1st April 1939, the 
maximum amount which is not chargeable to income-tax is as 
follows : — 

In the case of — 

(i) Any Court of Wards, Administrator General, Official 
Trustee, any Receiver or Manager appointed under any order of 
a Court, or any trustee or trustees appointed under a duly 
executed trust deed, where the income, profits or gains or any 
part thereof are not specifically receivable on behalf of any one 
person, or where the individual shares of the persons on whose 

behalf they are receivable are indeterminate or unknown 

Rs. nil. 

(ii) Any company or local authority Rs. nil. 

.. (iii) Any person, being a British subject or the subject 
of a State in India or Burma, who is not resident in British 

India and whose total world income exceeds Rs. 2,000 

Rs. nil. 

(iv) Any other non-resident person. tRs. nil, 

*39 
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(v) Any other individual, Hindu undivided family, firm oif 
association of persons Rs. 2,000.” 

*19. The return of total income and total world income for 
individuals, Hindu undivided families, companies, local authori- 
ties, firms, and other associations of persons required undef 
sub-section (1) or sub-section (2) of Section 22 shall be in the 
following form : — 

Form OF Return oe Totae Income and Totae Wored Income 
FOR Individuaes, Hindu Undivided FamieiES, Com- 
panies, UocAE Authorities, Firms, and other 
Associations oe Pearsons under sub-sec- 
tions (1) or (2) oe Section 22 oe the 
Indian Income-tax Act, 1922. 

(See NOTE. 1.) 

Income-tax year 19 -19. 

Name 

Status • 

Address 

* Substituted in the place of the old Rules 18 and 19 after the Amending Act, 
VH of 1939. Vide Notification No. 12, published in the Gazette of India, dated 
March 25, 1939. 




• Part I. 

Statement of total income and total world income during 
the previous year. {See Note 2.) 


Sources of income. (See note 3.) 


Amount of 
Income, Pro- 
fits or Gains 
(See note 4.) 


Tax already 
charged or 
deducted at 
source* 

(See note 5.) 
3 


SECTION A.— INCOME WHICH ACCRUED, 
AROSE, OR WAS RECEH^ED OR IS 
DEEMED TO HAVE ACCRUED, ARLSEN 
OR BEEN RECEIVED IN BRITISH 
INDIA (and, unless the assessee is not 
resident in British India, income arising 
abroad from a business controlled in, or a 
profession or vocation set up in, India, 
including Indian States). 


1. SALARIES. (The value of rent-free quarters 
and contributions by your employer to a 
recognised Provident Fund or to an approved 
Superannuation Fund should be shown 
separately). See note 6. 


2. INTEREST ON SECURITIES.— See note 7. 
Interest from which tax has been deducted. 
Interest which is tax-free. 


PROPERTY.— See note 8. 

Total amount as detailed in PART IV of 
this Return, 


BUSINESS. PROFESSION OR VOCA- 
TION. — Sec note 9. 

(a) Profits and gains as detailed in PART 

IV of this Return. 

(b) Share of profits in a registered firm. 

(c) Share of profits in an unregistered 

firm. 


OTHER SOURCES. 

Dividends from companies (gross amount)-— 
See note 10. 

Interest on Mortgages, Loans, Fixed Deposits, 
Current Accounts etc. 

Ground Rents. 

Sources other than those mentioned above. 
(Give details)— See ..note 11. 


TOTAJ. OF SECTION A. 
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Sources of income. 


1 


(See note 3.) 


Amount of 
Income, Pro- 
fits or Gains 
(See note 4.) 

2 


Tax already 
charged or 
deducted at 
source. 

(See note 5.) 
3 


SECTION B.— INCOME NOT INCLUDED 
IN SECTION A WHICH ACCRUED, OR 
AROSE OUTSIDE BRITISH INDIA AND 
WAS BROUGHT INTO BRITISH INDIA 
DURING THE PREVIOUS YEAR. 


Rs. 


Rs. 


As. 


(Persons not resident in British India 
should write “not applicable** in this 
section.) 


1. Out of income which accrued or arose during 
such previous year. (Give details). 


2. Out of income which accrued or arose prior 
to such previous year but after 1st April 
1933. (Give details) .—See note 13. 


SECTION C.— INCOME WHICH ACCRUED 
OR AROSE OUTSIDE BRITISH INDIA 
DURING THE PREVIOUS YEAR AND 
IS NOT INd^UDED IN SECTIONS A OR 
^ B.— See note 13. 


(a) Non-residents should show the full 
amount in column 2. 

(b) Persons resident but not ordinarily 

resident in British India should 
write the words “not applicable*’ in 
this section. 

(c) Persoas ordinarily resident should give 

details in tne sub-column and 
deduct Rs. 4,5(X), before carrying 
the total to the main column. If, 
in the case of such a person, the 
income is less than Rs. 4,500, no 
details need be given, and Ae 
words “less than Rs. 4,500** may 
be written in this section. 


'Details:— 

’ Less (for persons ordinarily resident Rs. 
in British India). 4,^ 


^At (3^ SECTIONS A, B AND C.-See 
note 12. Rs ^ 


-if'"-: 
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Statement of Sums Included in Total Income in Respect of which 
Income-tax is not Payable. (5^ Note 14.) 


1. 

Sums deducted from salary payable by the Crown and to which 
the proviso to sub-section (1) of Sktion 7 of the Act applies. 
(See note 15.) 

Rs. 


Sums paid to effect an insurance on the life of the assessee or on 
the life of his wife, or her husband or in respect of a contract 
for a deferred annuity; or, in the case of a Hindu undivided 
family, to effect an insurance on the life of anv male member 
or his wife. (The original receipt or certificate from the 
insurance company must be attached). 


3. 

Contributions to (a) any provident fund to which the Provident 
Funds Act, 1925, applies, (6) a recognised provident fund or 
(c) an approved superannuation fund and interest on such 
contributions and accumulations thereof which is exempt from 
Income-tax. (See note 16.) 


4. 

Share in the income of an unregistered firm or an association of 
persons where the tax has already been paid or is payable on 
the income by the firm or association. (Give details) 


5. 

Interest on tax free securities. 



Total Rs. 


Part III. 


Particulars Required Under Sub-section (5) of Section 22 of 
. - the Income-tax Act, 1922. 

; V (a) To be completed in the case of all persons engaged in a 
"dixsiness, profe.mon or vocation. In the case of a firm this 
‘’sepHoti should be completed on the firm's return and tint on the 
>pidividual partners' returns. 

’l^ame in which the business, profession 
Vor j^ocation is carried on, or. in the case of 
''|rt^|Jn^the firm’s name. 

' place of the business, profession 

or v#;;ij|iop. 

I^Qttl^^nd style of each branch : 


THE INDIAN INCOME-TA^ ACT [IL 1$.* 


(b) To be completed in the case of firms only. 


Name of each partner. 

Address. 

Extent of share including in- 
terest on capital, salary, 
commission or other re- 
muneration, if any. 

(Give details) 

i 

i 

1 

1 

1 

1 

i 

. ' K-V 

1 




(c) To be completed in cases zvhcrc the assessec is a 
partner in a firm or firms. 


Name and address of 
tlic firm. 

Name of each partner 
including the assessee. 

Address 
of each 
partner. 

Share of each partneir ? 
including interest bn 
capital, salary, coihini^ 
sion, or other remu- " 
neraiion, if any. ■ 
(Give details). 


! 1 

; 1 

i 

1 i 

. 1 

i 

. ■ . , 

'i;- 

i 


. Part IV. ; V:" 

Particulars of Income from Business, Profesi^^t^ 
V or Vocation. 

,• V (!| In tjbe case of a is" to bei 

■ he fkHi’Sifelurn tiot innhcvi^rtners'' 
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, R m 

(2) If the accounts, are kept on the mercantile accountancy 
or book profit system a copy of the Pjrofit and Loss Account 
and Balance Sheet must be attached to this Return. If the 
accounts are kept on any other system, the name or description 
^»f the system is to be stated and a copy of any statement which 
(corresponds to the Profit and Loss Account in the mercantile 
l^fecountancy system must lie attached to this Return. In the case 
of a company a copy of the auditor’s report and certificate must 
also'l^e attached. 


Rs. Rs. 

Profit or Loss as per Profit and Loss Account (or 

STATEMENT CORRESPONDING TO THE PROFIT AND LOSS 

Account) for the year ended 19 .... ! 

Add {Deduct if the above figtire is a loss) — i 

Any profits or gains not included in arriving at the above 

figure of profit 

Reserve for Bad Debts 

Sums carried to reserve for provident or other funds . 

Interest credited to reserves or other funds . 

Expenditure of the nature of charity or piescnts . 

Expenditure of the nature of capital .... 

Income-tax or Super-tax 

Drawings of proprietor or partners . 

Salaries and commission paid or credited io the proprietor 

or partners [See note 17 (a) ] 

Interest allowed to proprietor or partners on capital or 
V loan accounts note 17 (fir)] . 

Rental value of the property owned and occupied . . 

: Cost of additions to or alterations, extensions or improve- 
ments to any of the assets of the business . . 

Losses sustained in former years and charged in arriving 
at the figure or profit (or loss) .shown above 
Depreciation of any of the assets of the business . . 


Private or personal expenses ! 

. Any other expenditure not incurred wholly and exclusively 
for the purpose of the business, profession or vocation. 

(Give details) 

Aniy other expenditure which is not allowable under the 
provisions of Section 10 of the Income-tax Act, 1922. 

' ' [See note 17 (6) I . (Give details) .... 

■ V?. Any profit or gain.s, capital sums or other items credited 
; - in arriving at the above figure of profit which are not 
.. taxable or upon which tax has already been paid. (Give 

"^details) 

■Mti^rest on securities tax-free . . 

^I!>epreciation allowable as shown in Part V of this Return. 

.> f&i! note 17 (c) ] 

Any Sther allowable expense which has not been charged 
amving at the above figure of profit. (Give 

detail^) . . 

’ Pmit (or loss--Se€ note 9) carried to Part I of this 


for separate apd distfi^ft buaneS^'^ 

pf esslon Or voelimiL 
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Part V. — 

Statement of particulars preseril)ed under proviso (a) of Sec. 10 
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K. 19.J 

DkpriJciation. 

(2)(vi) of the Income-tax Act, 1922, and of the amount of 
allovvaljlc. 
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to arrive at the net annual value. 
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Total Income from Property carried to Part I of 
this Return. 


jj 

3 


c*. 
. §o 
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t3 y 
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April 1 and 8. 1939. 

34 
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I declare that to the best of my knowledge and belief the* 
information given in the above statements in Parts I, II, III, 
IV, V and VI of this Return is correct and complete, that the 
amounts of total income and total world income and other 
particulars shown are truly stated and relate to the year ended 

■ V. 

. , , . - the firm 

and that no other income accrued or the family 

arose or was received by the association 

the company 
the local authority 
I 

the firm 

during the said year and that “~n,^assodatKm ' during the said 

the company 
the local authority 

year no other sources of income. 

Date 

Siff nature 

Status 

Note. — The alternatives which arc not recpiircd in the decla- 
ration should be scored out. The signature should l)e that of the 
assessee himself if he is an individual, that of a member in the 
case of a firm or other association of persons, manager or kartha 
or any adult memljer in the case of Ilindu undivided family, 
and of the principal officer in the case of a company or a local 
authority. The signatory should satisfy himself that the return 
is correct and complete in every respect before signing the 
verification. 

NOTES FOR GUIDANCE IN EITJ.JNG UP FORM 

NO. I. T. 11. 

Important changes in the AcDhat’c been made by the 
Income-tax (Amendment) Act, 1939 and asscssees are advised 
to read carefully such of these notes as are appropriate to their 
cases. 

1. On the publication of the notices referred to in Section 
22 (l)of the Act every person or association of persons whose 
total income exceeds the maximum amount not chargeable with 
Income-tax is required to make a return of his total income and 
his total world income whether or not he has been served with 
an individual notice under Section 22 (2) of that Act. For the 

' Note: — In these Notes " the Act” means the Income-tax Act, 1922. 
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year commencing on 1st April 1939, the maximum amount which 
is not chargeable to income-tax is as follows: — 

In the case of — Rs. 

(i) Any Court of Wards, Administrator General, Official Trustee, 

any Receiver or Manager appointed under any order of a 
Court, or any trustee or trustees appointed under a duly 
executed trust deed, where the income, profits or gains or 
any part thereof are not vspecifically receivable on behalf of 
any one person, or where the individual shares of the persons 
on whose behalf they are receivable are indeterminate or 
unknown Nil. 

(ii) Any company or local authority Nil. 

(iii) Any person, being a British subject or the subject of a State 

in India or Burma, who is not resident in British India and 


whose total world income exceeds Rs. 2,000 . . . Nil, 

(iv) Any other non-resident person ...... Nil. 

(v) Any other individual, Hindu Undivided family, firm or associa- 

tion of persons 2,000 


Total income is the total income chargeable under the Act, 
and total world income includes all income wherever accruing 
or arising unless exempted under Section 4 (3) of the Act. 

2. "Previous year” means for each separate source of 
income — 

(«) the year ended on 31st IMarch prior to the Income- 
tax year, or, at the option of the assessee, the year 
ended on the date (prior to the 31st March) to 
which his accounts have been made up, or 

(b) the year prescribed by the Central Board of Revenue 
for any case or class of cases. 

Certain conditions attach to the exercise of the option 
referred to in (a) and certain further conditions govern the 
determination of “previous year” in respect of a business, pro- 
fession or vocation newly set up, and these are shown in Clause 
(11) of Section 2 of the Act. 

For each source of income for which the previous year does 
not end on the 31st March, the last date of the previous year 
should be shown. 

3. Sources of income . — The following income must be 
included in your return under the appropriate head — 

(a) So much of the income of your wife as arises directly 
or indirectly from — 

(f) her membership in a firm of which you are a partner} 
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(ii) assets transferred directly or indirectly to her by you 
otherwise than for adequate consideration or in 
connection with an ag’reemcnt to live apart. 

(b) So much of the income of your minor child as arises 
from — 

(i) his (or her) admission to the benefits of partnership 

in a firm of which you are a partner; 

(ii) assets transferred directly to him (or her) by you 

otherwise than for adequate consideration unless 
she is a married daughter. 

(c) So much of the income of any person or association of 
persons as arises from assets transferred to the person or asso- 
ciation otherwise than for adequate consideration for the benefit 
of your wife or minor child or both. 

{d) All income arising to any person by virtue of a settle- 
ment or disposition whether revocable or not and whether effected 
before or after the commencement of the Indian Income-tax 
(Amendment) Act, 1939, from assets which remain your pro- 
perty, or l)y virtue of a revocable transfer of assets. 

[Section 16 (7) of the Act contains definitions of “re- 
vocable” and “Settlement or disposition”, and sets 
out also certain exceptions, ! 

(e) Income from assets transferred to persons abroad for 
the purpose of avoiding tax in the circumstances set out in Sec- 
tion 44D. 

(/) Income from securities, stocks or shares which have 
been sold before the date of payment of the interests or dividend 
and re-purchased subsequently in the circumstances set out in 
Sections 44K and 44F. 

4. An individual is “resident” in British India if he — 

(f) is in British India in that year for a period amounting 
in all to one hundred and eighty-two days or more; 
or 

(n) maintains or has maintained for him a dwelling place 
in British India for a period or periods amounting 
in all to one hundred and eighty-two days or more 
in that year, and is in British India for any time 
in that year or; 

(m) having within the four years preceding that year been 
in British India for a period or for periods amount- 
ing in all to three hundred and sixty-five days or 
more, is in British India for any time in that year 
otherwise than on an occasional or casual visit; 
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A Hindu undivided family, firm or other association of 
persons is resident in British India unless the control 
and management of its affairs is situated wholly 
without British India; and 

A company is resident in British India in any year 

(a) if the control and management of its affairs is 
situated wholly in British India in that year, or 

{b) if its income arising in British India in that year 
exceeds its income arising without British India in 
that year. 

(o) An individual is “not ordinarily resident” in British 
India in any year if he has not been resident in British India in 
nine out of the ten years preceding that year or if he has not 
during the seven years preceding that year been in British India 
for a period of, or for periods amounting in all to, more than 
two years; 

(/;) A Hindu undivided family is deemed to he “ordinarily 
resident” in British India if its manager is ordinarily resident in 
British India; 

(c) A company, firm or other association of persons is “ordi- 
narily resident” in British India if it is resident in British India. 

5. Tax already charged or deducted at source. — In this 
column only British Indian tax should he entered. Super-tax 
deducted at source should be shown separately (unless, in the case 
of a salaried person, the assessee is unaware of the allocation 
between Income-tax and Super-tax). In the case of a dividend 
from a Company the tax to be entered is the net tax appropriate 
to that part of the dividend which has borne Income-tax and 
should be calculated at the rate in force for companies for the 
year in which the dividend was paid. Where this figure of tax 
is not known, it .should be estimated and the word “estimated” 
written below the figure. The correct figure will then be com- 
puted in the Income-tax office. If any tax deducted at source is 
in excess of the amount on which you are chargeable, the excess 
will be deducted from any other tax payable by you, provided 
that certificates of tax deducted are attached to this Return. 

6. Salaries includes wages, pensions (if payable anywhere 
in India including an Indian State), annuities, gratuities, fees, 
commission, allowances, perquisites, value of rent-free quarters 
and profits received in lieu of or in addition to salary or wages. 
The full amount should be entered and not the net amount after 
deducting income-tax, your provident fund contribittions, etc. 
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Prior to the Indian Income-tax (Amendment) Act, 1939, 
the basis was the amount of salary received in the previous 
year. It is now the amount actually received or the amount 
due whether paid or not. An advance of income is to be treated 
as salary on the date on which the advance is received. 

If by the condition.^ of your employment you arc required 
to spend any sum out of your remuneration wholly, neces.mrily' 
and cxchisively in the performance of your duties you may claim 
a deduction for such a sum and should give particulars. Travel- 
ling expen.ses from your house to your place of employment arc 
not allowable. 

A payment received by an employee from an employer or 
former employer or from a provident or other fund is taxable 
to the extent to which it does not consist of the rctttrn of your 
own contributions or interest thereon. Payments made solely 
as compensation for loss of employment and certain payments 
from provident funds to which the Provident Funds Act, 1925, 
applies, from a recognised provident fund or from an approved 
superannuation fuml are exempted. 

7. Infcre.^t on ySeenrities means interest on promissory notes 
or bonds issued by the ('lovernment of India or any Provincial 
Government, or the interest on debentures or other securities 
issued by or on l)ehalf of a local authority or com])any. The 
gross amount l)efore deduction of income-tax should be entered. 

Kntrics under this head .should be accompanied by the 
certificate issued l)y the pcr.son paying the interest under Section 
18 (9) of the Act. 

Deductions are allowalile in respect of — 

(o) commission charged by a banker for collecting the 
interest : 

(b) interest payable on money borrowed for the purpose 
of investment in the securities except certain 
interest payable to persons abroad from which tax 
has not been deducted (.<;ec Section 8 of the Act 
for details). Full particulars (in a separate state- 
ment if necessary) should be given of any deduction 
claimed. 

8. Property. — The tax is payable under this head in respect 
of the bona fide annual value of all buildings or lands appurten- 
ant thereto, of which you are the owner, other than such portions 
of such buildings and lands as you occupy for the purpose of 
your business, profession or vocation. 
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9. Business'!, Profession or Vocation. — ^You should coniplete 
item 4 (a) of Part I, and Parts IV and V of the Return in 
respect of any Imsiness, profession or vocation if you arc the 
.sole proprietor or if you are making the Return on behalf of 
your firm. If you are partner in a registered firm, or if your 
firm, has applied for registration, you must complete item 4 (b) 
of Part I, and if you are a partner in an unregistered firm you 
must complete item 4 (c) of Part 1. 

For the j)urpf)se of completing items 4 (/;) and 4 (c) of 
Part I the share of a partner is to be determined as follows: — 

(/) The .'share is the share to which he zvas actually 
entitled duriiuj the previous year and not the share 
to zvhich he was entitled on the date on which the 
asse.zsmcnt is to be made; 

(ii) it includes all intei'cst (whether on loan or capital 
account, and whether actually paid or not) and all 
salary, commission or other remuneration paid, 
payable or credited to him. 

I. OsZ.zes arc to be computed in like manner as profits, and 
the balance of any loss made in the previous year for assessment 
for the year 1939-40, which cannot be set off wholly against 
other income of the same year, can be carried forward and set 
against the profits of the same businesZS, profes.zion or vocation 
of the following year. 

Local authorities. — The income of local authorities which 
is chargeable to Income-tax is the profits and gains from a trade 
or business carried on by those authorities other than income 
arising from the supidy of a commodity or service within its 
own juri.sdictional area. 

10. Dividends from companies. — The gross amount should 
be entered after adding to the net sum received Income-tax 
computed as explained in Note 5 above. Where the exact tax 
is not known, the estimated tax should be added and the figure 
of net dividend put in Column 1 followed by the word “net.” 

II. (o) AfjriculHtral income from land not paying land 
revenue or local rates to an authority in British India, and all 
agricultural income arising abroad (including Indian States and 
Burma) should be included under this head. 

(b) Remittances received by a wife reszident in British 
India from her non-rCsZident husband are deemed to be income 
accruing in British India and must be included in her return 
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if they are not paid out of income included in her husband’s 
total income. 

12. Non-residents. — Income-tax is payable by a non- 
resident on the total of Section A. If he is a British subject 
or the subject of a State in India or Burma the Income-tax 
is computed by reference to the average of rates appropriate to’ 
the total of Sections A and Q The income of other non-residents 
is chargeable at the full company rate. The income of all non- 
residents is chargeable to Super-tax on the total of Section A 
at the average of the rates appropriate to the total of Sections 
A and C. A dividend paid without British India is deemed to 
be income accruing and arising in British India to the extent 
to which it has been paid out of profits subjected to Income-tax 
in British India. 

13. for the Income-tax year 1939-40 only tax is not 
chargeable in respect of both the income accruing or arising 
outside India in the previous year and the income brought into 
British India <luring that year out of income accruing or arising 
in earlier years but only in respect of the greater of these two 
amounts. If the latter sum is the greater, Section B (2) should 
be marked “covered by Section C,” and if the former is the 
greater, Section C should be marked “covered by Section B (2).’’ 

14. Sums entered in Part H cannot be deducted from total 
income, but, subject to the limits laid down in the Act, a deduc- 
tion will be made in respect of such sums from the Income-tax 
payable at the average rate for the total income. No deduction 
from Super-tax is given in respect of these sums, except in certain 
special cases of members of unregistered firms and other 
association of persons as provided for in the second proviso to 
Section 55. 

1'5. The proviso to Section 7 (1) of the Act applies to 
sums deducted in accordance with the conditions of service for 
the purpose of securing a deferred annuity or of making provi- 
sion for the employee’s wife or children. 

16, Details of the amounts to be entered in respect of a 
recognised Provident F'und or approved Superannuation I’und 
should be obtained from the trustees of the fund or from your 
employer. 

17. Part IV. — (a) In computing the profits or gains of a 
partnership all sums paid or credited to a partner must be 
disallowed. These sums will be taken into account in allocating 
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the gross income of the business between the partners to ascertain 
the individual share of each partner. All sums of interest, 
salary or commission will thus be included in the partner’s share 
of the firm’s income and will not be again assessed on that partner 
as interest, salary or commission rc.spcctively. 

(b) Attention is particularly drawn to the provisions of 
Section 10 (2) (m) and Section 10 (4) (a) of the Act w'hich 
prohibits the deduction of any payment of interest chargeable 
itndcr the Act which is payable withoitt British India except 
interest on w'hich tax has been paid or from Avhich tax has been 
deducted, or in respect of which there is an agent who may be 
assessed under Section 43, or any payment chargeable under the 
head “Salaries” if it is payable without British Imlia and tax 
has not been deducted. An excejition is made in the case of 
interest on a loan issued for puldic subscription liefore 1st April 
1938. These provisions do not apply to interest or salary which 
is not chargcalile to income-tax under the Act {i.e., interest on 
money borrow'ed abroad from a non-resident and not brought 
into British India in any form whatever, or salary for services 
rendered wholly abroad by a non-i'esident). 

(c) Depreciation . — The method of calculating depreciation 
on the written-down value basis instead of on the basis of the 
cost of the assets does not come into force for the assessment 
for the year 1939-40 but will come into force from the assess- 
ment for 1940-41. 

18. General Directions — 

(a) The form must be filled in and signed in ink. 
I,osses may be shown in red ink. 

(/;) Figures Only are to be inserted in columns (2) and 
(3) of Part I and should not be modified by words 
such as “about” or “approximately,” — except as 
stated in Note 5. The w’ord ‘nil’ must be entered 
in column (2) in Part I against each source from 
which you did not derive any income. 

(c) If you spoil this foi*m you should ask your Income- 
tax Officer for another. Erasures should not be 
made. You should sign your name in full against 
any alteration. 


35 
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Form op return op particulars to be burnished under 
Section 38 op the Indian Income-tax Act, 1922 

(see paragraph 4 OP notice). 


(a) To be filed up in the case of firms only. If this infor- 
mation is already given in Part III of the Return under section 
22 of the Indian Income-tax Act, 1922, write “See Part III” 


in this section. 

Firm’s Name 

Address 

Names of Partners. 

Addresses. 



Date 

Representative’s Signature 

Designation 


(b) To be filled up in the case of Hindu undivided families 
only. 

Name of family 
Address 


Serial No. 


Names of Adult male members 
of family. 


1 

2 

3 

4 

5 

6 


(Manager or karta). 


1 

I 

I 


Address. 


Date 


Representative’s Signature 
Designation 
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(c) To be filled up by Trustees, Guardians or Agents only. 


Names and addresses of persons for whom the assessee 
is the trustee, guardian or agent. 

Whether Trustee, 
Guardian or Agent. 

Names. 

Addresses. 





Date 


Signature 

Designation 


Address 


(d) Statement of the names and addresses of all persons 
to whom assessee has paid in the previous year rent, interest, 
commission, royalty or brokerage or any annuity (not being an 
annuity taxable under the head “Salaries”) amounting to more 
than four hundred rupees and particulars of all such payments. 


Serial 

Number. 

Name and Address of the 
person to whom 
the payment was made. 

Nature 

of 

Payment. 

Amount 

paid. 

Date of 
payment. 

Whether 
paid in cash 
or by book 
adjustment. 

1 

2 

3 




i 



Signature 

Date 


Address 
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Old Rule. (19. The return of total income for individuals, firms, Hindu undivided 
families and other associations of individuals not being companies required under section 
22 (2) shall be in the following form : — 


Statement of total income during the previous year. 


1 

Sources of Income. 

1 2 3 

Amount of 

J Tax already 

income during £“i™ 

the previous 
year. 



Rs. Rs. 

1. Salaries (including wages, an- 



nuity, pension, gratuity, fees, 



commission, allowances, per- 



quisites, including rent-free 



quarters), or profits received 



in lieu of, or in addition to 



salary or wages . 

[See note (1)] 1 

1-A. The contributions made by 



an employer to the account 



in a recognised provident 



fund of the person making 



the return 



1-B, The interest accruing to 



the account mentioned in 



1-A which is not exempt 



from income-tax [ section 



Sa-F (2)1. 



1-C. Interest accruing to the 



account mentioned in 1-A 



which is exempt from 



income-tax [section 58-F 



(2)] 



2. Interest on securities (includ- 



ing debentures) already 



taxed .... 


(2) 

3. Interest on securities of 



the Government of India or 



of local Governments de- 



clared to be income-tax 



free 


(3) 

4. Property as shown in detail 



in Schedule A . . . 


(4) 

5. Business, trade, commerce, 



manufacture, or dealings in 



property, shares or securities 



(details as in note 5) . 

[See note (5)1 

6. Profession 

ft 

(6) 

7. Dividends from Companies 



(net) .... 


(7) 
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Statement of total income during the previous year — 

contcl 


1 


Sources of Income. 


8. Interest on mortgages, loans, 
fixed deposits, current ac- 
counts etc., not bearing 
income from business . 

9. Ground rent 

“9 (A) — Income of wife, minor 
child and association of 
individuals [Section 16 (5)] 
- -[See note (10) ]’* . 

10. Any source other than 
those mentioned above in- 
cluding any income earned 
in partnership with others . 


2 

Amount of 

3 

profits or 

Tax already 

gains or 

charged on 

income during 
the previous 
year. 

the income. 

Rs. 

Rs. 


I 

I 


(8) 
Total . 


Deductions claimed — 

(a) on account of insurance premia 

(b) on account of contributions to a provi- 

dent fund to which the Provident Funds 
Act applies 

(c) on account of contributions to a 

recognised provident fund [section 58- A 

(a)] 

(d) On account of interests on contributions to 

a recognised provident fund and 
accumulations thereof which is exempt 
from income-tax [section 58-F {2)] 

(e) others 


I declare that to the best of iny knowledge and belief the 
information given in the above statement is correct and complete, 
that the amounts of income shown are truly stated and relate 
to the year ended and that no other income 

accrued or arose or was received by me [the firm | the family | the 
association during the said year and that lithe firm | the family! 
the association had during the said year no other sources of 
income. 

Signature 

Date 


N.B. — (a) Income accruing to you outside British India received in Britisli India 
is liable to taxation, and must be entered by you in the form. 

(b) All income from whatever source derived must be entered in the form, 
including income received by you as a partner of a firm. 

Note 1. — In column 2 should be shown the gross amount of salary and not the 
net amount after deduction on account of income-tax, provident funds, etc. 

Note 2. — “Interest on securities” means the interest on promissory notes or bonds 
issued by the Government of India or a local Government, or the interest on debentures 
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or other securities for money issued by or on behalf of a local authority or company. 
Where income-tax has been deducted from the interest, or where the interest has been 
paid income-tax free, the amount of tax so deducted or paid should be added to the 
amount of interest actually received, and the gross amount so arrived at should be 
entered in column 2 of the statement. The term “interest on securities” does not 
include interest on fixed deposits or mortgages or other loans, which have to be shown 
under heading 8. 

The interest on securities of the Government of India or of local Government, 
declared to be income-tax free should be shown under head 3, Those which are not 
declared to be income-tax free should be included under this head. 

Entries under this head must be supported by the certificate issued by the person 
or company paying the interest under section 18 (9) of the Act. 

Note 3. — (a) The income-tax payable on the interest receivable on a security of 
a Local Government issued income-tax free is payable by the local Government and 
not by the holder of the security. 

(b) Only the interest on securities of the Government of India or of a local 
Government declared to be income-tax free should be entered against this head. Such 
interest will not be charged to income-tax, but it must be included in the statement 
of total income in order to ascertain the rate of income-tax chargeable on other income. 
Il is chargeable to super-tax, 

(c) Particulars of any interest on securities issued by other authorities and stated 
to be free of income-tax should be entered against head 2, as income-tax on such 
interest is actually paid by these authorities on behalf of the recipients. 

Note 4. — The tax is payable under this head in respect of the bona fide annual 
value of any buildings or lands appurtenant thereto of which you are the owner, other 
than such portions of such buildings and lands as you may occupy for the purpose of 
your business, 


SCHEDULE A. 
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Notb 5. — (a) Where you keep your accounts on the mercantile accountancy or 
book profits system, you must file return in the following form : — 

Income, profits or gains from Imsiness, trade, commerce. 

Rs. 

Income, profits or gains as per Profit and Loss Account for the year 
ended 19 . 

Add. — Any amount debited in the accounts in respect of — 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or other funds 

3. Expenditure for the nature of charity or presents 

4. Expenditure of the nature of capital 

5. Income-tax or Super-tax 

6. Drawings or salary of proprietor, drawings of partners and 

salary of partners 

7. Rental value of property owned and occupied 

8. Cost of additions to, or alterations, extensions, improvements 

of any of the a.ssets of the business 

9. Interest on the proprietor’s or partner’s capital including 

interest on reserve or other funds 

10. Losses sustained in former years 

11. Losses recoverable under an insurance or contract of 

indemnity 

12. Depreciation of any of the assets of the business . 

13. Private or personal expenses and expenses not incurred solely 

for the purpose of earning the profits .... 


Total 


Deduct.’ -Any profits included in the account already charged to Indian 
income-tax and the interest on securities of the Govern- 
ment of India or of Local Governments declared to be 
income-tax free 


B.alance 


Signature of the person making the return. 

Date. 

State here amount of salary paid to a partner and not added back on the ground 
that it is not an appropriation of profit. Rs. 

(b) Where you do not keep your accounts on the mercantile accountancy or book 
profits system, but on a cash basis you must file a statement showing how you arrive 
at the taxable profits, f.c„ showing details of the gross receipts and of the expenditure 
you propose to set against those receipts specifying separately salary paid to partners 
and deducted from gross receipts as not being an appropriation of profit. No deductions 
are permissible on account oT — 

(i) Property owned and occupied by the owner of a bUwSiness for the purposes 
of the business; 

(«) Additions to or alterations, extensions or improvements of any of the 
assets of the business; 
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(Hi) Interest on the capital of the proprietors or partners ol the buriness; 

{iu) Bad debts not actually written-off in the accounts; 

(v) Losses sustained in previous years; 

(ri) Reserves of any kind; 

(vii) Sums paid on account of the income-tax or super-tax or any tax levied 
by a local authority other tlian local rates or municipal taxes in respect 
of the portion of the premivses used for the purpose of the business; 

Any expenditure of the nature of charity or a present; 

{ix) Any expenditure of the nature of capital; 

(.v) Any loss recoverable under an insurance or a contract of indemnity; 
ixi) Depreciation of any kind other than that specified in the Act; 

(xii) Drawings or salary of proprietor, drawings of partners and salary of 
partners if it be an ap::ropriation of profits; 

{xiii) Private or personal expenses of the assessec; 

(xiv) Any expenditure of any kinds which is not incurred solely for the purpose 
of earning the profits. 

If you have included any such sums in your expenditure in your books, you must 
exclude them from the expenditure permissible for the purpose of arriving at your 
taxable profits. 

(c) You are also required to attach a statement showing the sums charged in 
your accounts under the provisions of section 58-K (2). 

Note 6 . The income, profits or gains shall be computed after making allowance 

for any expenditure (not being in the nature of capital expenditure) incurred solely 
for the purpose of such profession or vocation, provided tliat no allowance is made on 
account of any of your personal expenses. Professional fees received by you in any 
part of India (whether within British India or not) must be included by you in your 
receipts. 

Note 7. Income-tax chargeable on the profits of companies is paid by the com- 
panies, so that the dividends received by shareholders represent the net amount 
remaining after any income-tax due by the company has been paid. This amount 
should be entered in column 2 of the statement. The proportionate tax will be added 
in the income-tax Office. 

If the rate of tax applicable to j^our total income is less than the rate of tax 
applicable to the profits or gains of the company at the time of the declaration of 
such dividends, you may, by attaching the company's certificate received w’ith the 
dividends, have the excess collected on your dividends from the company set againvSt 
the tax payable by you on your other income instead of having to apply separately 
for a refund. 

Note 8. —Agricultural income from land not paying land revenue or local rates 
to an authority in British India should be included under this head or under income 
from business according to circumstances. 

Note 9.** Deductions from total income can only be made for insurance premia 
in respect of insurance on your own life or on the life of your wife, or in respect of 
a contract for a deferred annuity on your own life or on the life of your wife. No 
deduction is permissible in the case of any other form of insurance except in the case 
of Hindu undivided families where deductions are permissible on account of premia 
paid in respect of insurance on the life of any male member of the family or of his 
wife. The original receipt or the certificate of the insurance company to which the 
premium was paid must be attached to the return. 
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“Note 10.-— (a) Under Head 9- A you should enter so much of the income of your 
wife or minor child as arose directly or indirectly — 

(i) from the membership of your wife in a firm of which you are a partner; 
(it) from the admission of your minor child to the benefits of partnership 
in a firm of which you are a partner; 

(iff) from any assets transferred by you directly or indirectly to your wife 
otherwise than for adequate consideration or in connection with an 
agreement to live apart; and 

(iv) from any assets transferred by you directly or indirectly to your minor 
child, not being a married daughter. 

(b) Under this head you should also enter so much of the income of any associa- 
tion of individuals consisting of yourself and your wife as arises from any assets 
transferred by you to such association.” 1 

’'‘19-A. Notwithstanding anything contained in Rule 19, the 
return of total income, in respect of any income, prolits or gains 
liable to be assessed in any year ending before the 1st April 1939 
shall — 

(i) in the case of individuals, firms, Hindu undivided 
families and other associations of persons, but not 
companies, be in form A annexed to this notifica- 
tion ; and 

(ti) In the case of coihpanies be in the form B annexed to 
this notification. 

FORM A. 

FORM OF RETURN OF TOTAL INCOME FOR INDIVIDUALS, FIRMS. HINDU 
UNDIVIDED FAMILIES AND OTHER ASSOCIATIONS OF INDIVIDUALS. 

Incomk-tax Ykar 193 -193 . 


Name of assessee- 

Designation 

Address 


Statement of Totae Income During the Previous Year. 


1 

Sources of income. 

.1 

2 

Amount of 
profits or 
gains or 
income 
during the 
previous 
year. 

3 

Tax already 
charged on 
the income. 

1. Salaries (including wages, annuity, pension, gratuity, fees, 
commission, allowances, perquisites, including rent-free 
quarters) or profits received in lieu of, or in addition 
to, salary or wages. (See note (1) ] 

lA. The contributions made by an employer to the accounts 
in a recognised provident fund of the person making 
the return * 

Rs. 

Rs. 

A. 


• InsMted by Notifipfttion No. 53 of 1st July 1939 (Gazette oj India), 
36 
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Statement of Totae Income During the Previous Year — contd. 


n 

Sources of income. 

i 

Amount of 
profits or 
gains or 
income 
during the 
previous 
year. 

Rs. 

3 

Tax already 
charged on 
the income. 

IB. The interest accruing to the account mentioned in lA 

which is not exempt from income-tax [Section 58F (2)1 

IC. Interest accruing to the account mentioned in lA which 

is exempt from income-tax. [Sec. 58F (2)] 

2. Interest on securities (including debentures) already 

taxed. [See note (2) ] 

3. Interest on securities of the Government of India or of 

local Governments declared to be income-tax free . I 

[See note (3) ] 

4. Property as sliown in detail in Schedule A [See note (4)1 

5. Business, trade, commerce, manufacture or dealing in pro- 

perty, shares or securities (details as in note 5). 

[See note (5) ] 

6. Profession. [See note (6) 1 

7. Dividends from companies (net). [See note (7)1 

8. Interest on mortgages, loans, fixed deposits, current 

accounts, etc 

9. Ground rent 

9A. Income of wife, minor child and association of individuals. 

(Section 16 (3) —See note (10) ] 

10. Any source other than those mentioned above including 

any income earned in partnership with others. 

[See note (8) 1 
Total 

Deductions claimed — 

(a) on account of insurance premia .... 

(b) on account of contributions to a provident fund 

to which the Provident Funds Act applies 

(c) on account of contributions to a recognised provi- 

dent fund. [Section 58A(a)l 

(d) on account of interest on contributions to a recog- 

nised provident fund and accumulations thereof 
w'hich is exempt from income-tax . 

[Section 58F (2)1 

(e) others 

Rs. 

1 

A. 


I declare that to the best of my knowledge and belief the information 
given in the above statement is correct and complete, that the amounts of 
income shown are truly stated and relate to the year ended 


and that no other income accrued or arose or was received by the firm 

the family 


\ 

during the said year and that — had during the said year no 

the association 

Other sources of income. 

Date Signature 

N. B. — (a) Income accruing to you outside British India received in 
British India is liable to taxation^ and must be entered by you in the form, 


the association 
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(b) All income from whatever sdurce derived must he entered in the 
form including income received by you as a partner of a firm. 

Note 1.— In column 2 should be shown the gross amount of salary 
and not the net amount after deductions on account of income-tax, provi- 
dent funds, etc. 

Note 2. — “Interest on securities** means the interest on promissory 
notes or bonds issued by the Government of India or a local Government, 
or the interest on debentures or other securities for money issued by or 
on behalf of a local authority or company. Where income-tax has been 
deducted from the interest, or where the interest has been paid income-tax 
free, the amount of tax so deducted or paid should be added io the amount 
of interest actually received and the gross amount so arrived at should be 
entered in column 2 of the statement. The terjn “interest on securities” 
does not include interest on fixed deposits or mortgages or other loans, 
which have to be shown under heading 8. 

The interest on securities of the Government of India or of local 
Government declared to be income-tax free should be shown under head 3. 
Those which are not declared to be income-tax free should be included 
under this head. 

Entries under this head must be supported by the certificate issued by 
the person or company paying the interest under Section IS (9) of the 
Act. 


Note 3. — (a) The income-tax payable on the interest receivable on a 
security of a local Government issued income-tax free is payable by the 
local Government and not by the holder of the security. 

(/;) Only the interest on securities of the Government of India or of 
a local Government declared to be income-tax free should be entered against 
this head. Such interest will not be charged to income-tax, but it must 
be included in the statement of total income in order to ascertain the rate 
of income-tax chargeable on other income. It is chargeable to super-tax. 

(c) Particulars of any interest on securities issued by other authorities 
and stated to be free of income-tax should be entered against head 2, as 
income-tax on such interest is actually paid by these authorities on behalf 
of the recipients. 

Note 4. — The tax is payable under this head in respect of the bond 
fide annual value of any buildings or lands appurtenant thereto, of which 
you are the owner, other than such portions of such buildings and lands 
as you may occupy for the purpose of your business. 

Note S. — (n) Where you keep your accounts on the mercantile 
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accountancy or book profits system, you must file a return in the following 
fonn ; — 

Jncomk, pRoi^its OK Gains i-'rom Business, Trade, Commerce. 

Rs. As. 

Income, profits or gains as per Profit and Loss Account for the year 

ended 19 • . 

Add any amount debited in the accounts in respect of — 

1. Reserve for bad debts ....... 

2. Sums carried to reserve for provident or other funds 

3. Expenditure of the nature of charity or presents 

4. Expendituer of the nature of capital ..... 

5. Income-tax or super-tax . . . . 

6. Drawings or salary of proprietor, drawing of partners and 

salary of partners ....... 

7. Rental value of property owned and occupied . 

8. Co.st of additions to or alterations, extensions, improve- 

ments of, any of the assets of the business . . . 

9. Interest on the proprietor’s or partner’s capital, including in- | 

terest on reserve or other funds | 

10. Losses sustained in former years . . . . . | 

11. Losses recoverable under an insurance or contract of in- j 

demnity ........ j 

12. Depreciation of any of the assets of the business . . I 

13. Private or pervsonal expenses and expenses not incurred i ! 

solely for the purpose of earning the profits . . . j | 

Total . i 

I 

! 

Deduct--kny profits included in the account already charged to : 

Indian incomet-ax and the interest on securities of the Gov- i 
ernment of India or of local Governments declared to be ; 

income-tax free ! 

Balance . | 

{Signature of the person making the return). 

Date 193 . 

State here amount of salary paid to a partner and not added back on 
the ground that it is not an appropriation of profits Rs. 

{h) Where you do not keep your account.s on the mercantile accoun- 
tancy or book profit system, but on a cash basis you must file a statement 
showing how you arrive at the taxable profits, i.e., showing details of the 
gross receipts and of the cxj)enditure you propose to set against those 
receipts specifying separately salary paid to partners and deducted from 
gross receipts as not being an appropriation of profits. No deductions are 
permissible on account of — 

(i) Property owned and occupied by the owner of a business for 
the purposes of a business; 

(«) Additions to, or alterations, extensions, or improvements of, any 
of the assets of the business ; 

(in) Interest on the capital of the proprietors or partners of the 
business ; 
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(ip) Bad debts not actually written off in the accounts; 

(p) Ivosses sustained in previous years ; 

(pi) Reserves of any kind; 

(z'ii) Sums paid on account of the income-tax or super-tax or any 
tax levied by a local authority other than local rales or muni- 
cipal taxes in respect of the portion of the premises used for 
the purpose of the business ; 

(pin) Any expenditure of the nature of charity or a present; 

(i;r) Any expenditure of the nature of cai)ilal ; 

(x) Any loss recoverable under an insurance or a contract of 
indemnity ; 

(jii) Depreciation of any kind other than that specified in the Act; 

(xii) Drawin<rs or salary of proprietor, drawings of partners and 
salary of partners if it be an appropriation of profits; 

(jrm) 1-rivate or personal expenses of the assessec ; 

(xip) Any expenditure of any kind which is not incurred solely for 
the purpose of earning the profits. 

If you have included ;iny such sums in your expenditure in your books, 
you must exclude them from the expenditure permissible for the purpose 
of arriving at your taxable profits. 

(c) You are also required to attach a statement showing the sums 
charged in your accounts under the provisions of Section 58K (2). 

Noti^ 6. — I'he income, profits or gains shall be computed after making 
allowance for any expenditure (not being in the nature of capital expendi- 
ture) incurred solely for the purpose of such profession or vocation, 
provided that no allowance is made on account of any of your personal 
expenses. Ih'ofessional fees received by you in any part of India (whether 
within British India or not) must be included by you in your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is paid 
by the companies, so that the dividends received by the shareholders 
represent the net amount remaining after any income-tax due by the com- 
pany has been paid. This amount should be entered in column 2 of the 
statement. The proportionate tax will be added in the Income-tax Office. 

If the rate of tax applicahle to your total income is less than the rate 
of tax applicable to the profits or gains of the company at the time of the 
declaration of such dipidenids, you may, by attaching the compands certifi- 
cate recewed with the dkndends, hazre the excess collected on your dividends 
from the company set against the tax payable by you on your other income 
instead of haznng to apply separately for a refund. 

Note 8. — ^Agricultural income from land not paying land revenue or 
local rates to an authority in British India should be included under this 
head or under income from business according to circumstances. 
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Notiv 9. — Deductions from total income can only be made for insur- 
ance premia in respect of insurance on your own life or on the life of your 
wife, or in respect of a contract for a deferred annuity on your own life 
or on the life of your wife. No deduction is permissible in the case of 
any other form of insurance except in the case of Hindu undivided families 
where deductions are permissible on account of premia paid in respect 
of insurance on the life of any male member of the family or of his wife’. 
The original receipt or the certificate of the insurance company to which 
\hc premium was paid must be attached to the return. 

Note 10. — (a) Under Head 9-A you should enter so much of the 
income of your wife or minor child as arose directly or indirectly — 

(i) from the membership of your wife in a firm of which you are 

a partner ; 

(ii) from the admission of your minor child to the benefits of 

partnership in a firm of which you are a partner; 

(Hi) from any assets transferred by you directly or indirectly to 
your wife otherwise than for adequate consideration or in 
connection with an agreement to live apart; and 
(iv) from any assets transferred by you directly or indirectly to 
your minor child, not being a married daughter. 

(b) Under this head you should also enter so much of the income 
of any association of individuals consisting of yourself and your wife as 
arises from any assets transferred by you to such association. 


Schedule A. 





Lmount of rent actually re- 
ceived for the property, if let. 
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“ Net amount to be carried over 
to the front of the form. 
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FORM B. 

FORM OF RETURN OF TOTAL INCOME OF A COMPANY. 

Ikcomi^-tax Yicar 19 -19 . 

Name of Company 

Jts principal place of business 


'roTAI, INCOMH Ob' TTTb: COMPANY. 


Income, profits or gains as per Profit and Loss Account for the year Rs. A. 
ended — 19 

Add any amount debited in the accounts in respect of — 

1. Reserve for bad debts . . . . . . . i 

2. Sums carried to reserve for provident or other funds . . | 

3. Expenditure of the nature of charity or presents . . . | 

4. Expenditure of the nature of capital i 

5. Income-tax or super-tax j 

6. Rental value of property owned and occupied . 

7. Cost of additions to, or alterations, extensions, improve- 

ments of any of the assets of the business . 

8. Interest on reserve or other funds 

9. Losses sustained in former years ..... 

10. Losses recoverable under an insurance or contract of an 

indemnity 

11. Depreciation of any of the assets of the company 

12. Expen.ses not incurred solely for the purpose of earning the 

profits 

Total 

Deduct — Any profits or income included in the accounts on 
account of — 

{a) Interest (net amount) on securities taxed at source 

(b) Interest on securities tax-free ..... 

(c) Dividends (net amount) from companies taxed in British 

India 

*(d) Other items already at source (specify details) 

Balance 


If the Company owns any property not occupied for the purposes of 
the business, a statement in the form prescribed in the Schedule overleaf 
should be attached with particulars of the credit and debit on account of 
such property entered in the accounts. 


* If any other deduction is to be claimed, please give particulars thereof in a 
separate letter to be forwarded with the return. 
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Di^CIvARATION. 

I, the [Secretary, etc., see section 2 (12) of 

the Act] of the (name of 

Company), declare that the information against each head in this return 
is correctly given as shown in the books of the Company as also in the 
accounts which have been duly audited by the auditors of the Company 
and which have been atloptcd by the shareholders of the Company. 

Signature 

Designation 

Date 19 . 

(2) The company shall also attach to the return a statement showing the sums 
charged in the accounts under the provisions of section 58 K (2). 

N. B. -This return must be accompanied by a copy of the profit and loss account 
referred to above. 


Schedule referred to overleaf. 



37 
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*20. The Notice of Demand under section 29 shall be in the 
following form: — 

INCOME-TAX. 

Notice of Demand under Section 29 of the Income-tax Act, 1922. 

To 


Take notice that for the assessment year the sum of 

Rs as specified overleaf, has been determined to be payable 

by you. 


* Substituted in place of Old Rule 20 by Notification No. 34 of 29th April 1939 
(Gazette oj India) , 


R. 20.3 
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2. Whereas you have not paid the sum of for the 

year on the prescribed date .in accordance 

with the Notice of Demand served on you on you are 

hereby informed that a penalty of Rs has been imposed 

upon you under section 46 (1) of the Indian Income-tax Act, 1922. 

3 . You are required to pay the amount on or before the to 

Treasury Officer, ^ 

Sub-Treasury Officer, 

A|?ent, Imperial Rank of India, at 

Governor, Reserve Ikink of India, 

when you will be granted a receipt. A chalan is enclosed for the purpose. 

4. If you do not pay the amount on or before the date specified above 
you will be liable under vSection 46 (1) to a penalty which may be as great 
as the tax due from you. 

5. You are further warned that unless the total amount due, including 

this penalty, is paid on or before 193 , a further penalty 

will be imposed on you (and a warrant of distress will be issued for the 
recovery of the whole amount due with cost). 

6. I'he assessment has been made under Sub-section (4) of 
section 23 of the Indian Income-tax Act, 1922 because you failed 

to make a return of your income under section 22 (2) ; 

to coinjiiy with a notice under sub-section (4) of section 22; 

to comply with a notice under sub-section (2) of section 23 ; 
but if you were prevented by sufficient cause from making the return or did 
not receive the not ice (s) aforesaid or had not a reasonable opportunity to 
comply, or were prevented by sufficient cause from complying, with the terms 
of the not:icc(s) you may apply to me, within one month from the receipt of 
this notice, under section 27, to cancel the assessment and proceed to make 
a fresh assessment. 

7. If you intend to appeal against the assessment you may present an 
appeal under sub-section (1) of Section 30 of the Indian Income-tax Act, 

1922, to the Appellate Assistant Commissioner of Income-tax at 

within 30 days of the receipt of this notice, in the form prescribed under 
sub-section (3) of section 30, duly stamped and verified as laid down in 
that form but no appeal will lie against an order under section 46 (1) unless 
the tax has been paid. 

Income-tax Officer. 

Address. 

Dated....... 19 . 

Place 

Delete inappropriate paragraphs and words, 
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ASSESSMENT FORM. 

Assessment for 19 -19 under Sec. of the Indian Income-tax Act, 1922. 

Name of assessee District or Area 

Status Number in General Index 

Address Number of Miscellaneous Record 


Detailed sources of income. 


Amount | 
of i 


Tax already deduc':ed or 
otherwise paid at source. 


Income-tax. 


Super-tax. 


Total income : — | 

Salaries j 

Interest on securities . . . . j 

Property . . • 

Business, T^rofession or vocation . . ; 

Other sources. ( In the case of dividends the i 

gross amount liable to tax and the tax i 

appropriate should be shown.) ! 

k : : : ! 

3- ■ • -I ' 

Total income . | i 

Adjustments to total income arrive at total ! i 

world income' (give details). i ■ 

Total World income' . I ^ i 113 . i 

Gross income-tax and super-tax chargeable on Total In- , 

come , • I 

Gross income-tax and super-tax computed on Total 
World Income' . . . • ■ • i 

Average rate of income-tax : pics in the rupee ^ ! 

I IRsT “T“ ■ 

Sums included in total income in respect of j i 

which income-tax is not payable : — j i 

(a) Under section 7 (1) or on account of ! 

a Provident Fund to which the Provi- I ; 

dent Funds Act, 1925, applies. | _ i 

(b) On account of recognised Provident | j 

and Super-annuation Funds, i : 

(c) On account of Insurance Premia. _ _ I 

(d) Share from association of persons or ; 

from an unregistered firm the profits j 

of which have been assessed to In- : 

come-tax. _ ! 

(e) Interest from tax-free securities of j 

the Central Gov^'ornment or of a Pro- I 

vincial Government. j j 

Total amount upon which relief is due, and i 

income-tax thereon. | 

Deduct income-tax and super-tax deducted or other- ^ ‘ 

wise paid at source as above .... 

Deduct income-tax relief 

Net amount of income-tax and super-tax , 

refundable* 

Penalties under sections 25 ( 2 ) . 28,44E^ 44F and 46 ( 1 ) * ' 

TOTAL SUM P (IN FIGURES AS WELL AS IN WORDS). 

as. (figures); Rupees annas (words). 

Date 


(1) To be completed in the case of non-residents only. 

(2) Delete inappropriate words or figures. 


R. 20.] JOULES 2^3 

Old Rule, [20. The Notice of Demand under section 29 shall be in the following 
form: — 


Notice of Demand under section 29 of the Income-tax Act, 1922. 


To 


1. You have been assessed for the year to income-tax amounting to 

Rs. [in addition to which a penalty of Rs. has been 

imposed], as vshown in the copy of the assessment form sent herewith, 

2. You have also been assessed to super-tax amounting to Rs. 

3. You are required to pay the amount of Rs. 

before the to at 

you will be granted a receipt. 

4. If you do not pay the tax on or before the date, specified above, you will be 
liable to a penalty which may be as great as the tax due from you. 

5. If you arc dissatisfied with your assessment you may present an appeal under 

sub-section (1) of section 30 of the Indian Income-tax Act, 1922, to the Assistant 
Commissioner of Income-tax at within 30 days from the receipt of 

this notice, on a petition duly stamped in the form prescribed under sub-section (3) 
of section 30 and verified as laid down in that form. 

Or 

The assessment has been made under sub-section (4) of section 23 of the Indian 
Income-tax Act, 1922, because you failed to make a return of your income under 
section 22 1 to comply with a notice under sub-section (4) of section 22ito comply with 
a notice under sub-section (2) of section 23, and no appeal lies. But if you were 
prevented by sufficient cause from making the return or did not receive the notice (s) 
aforesaid, or had not a reasonable opportunity to comply, or were prevented by sufficient 
cause from complying, with the terms of the notice (s), you may apply to me within 
one month from the receipt of this notice under section 27, to cancel the assessment 
and proceed, to make a fresh assessment. 

6. The appropriate chalan should be sent along with the amount paid. Should 
you lose the chalans attached to this notice of demand, it will be necessary for you to 
apply to the Income-tax Officer for copies of fresh chalans. 


on or 
when 


Dated 


19 . 


Place 


Income-tax Officer, 


Note. — ^The superfluous words in paragraph 5 should be deleted. 
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ASSESSMENT EORM. 


Assessment eor 193 -193 under Section , Act XI 

OP- 1922. 

District or Area. 

Name of assessee Number in General Index 


Address Numlier of miscellaneous record 


Serial 

No. 

1 

Detailed sources of income. 

' Amount 
of 

income. 

Tax 

deducted 
at source. 

Remarks. 

I 

Salary (including employee’s provi- 
dent fund contributions). 

Rs. 

r. ! 

Rs. A. 

i 

lA 

Annual accretion (less employee’s 
provident fund contribution) 
under section 58A(/). 




2 

Interest on securities . 

i j 

i 1 



3 

Property . . . . * . 




4 

Business 

1 




5 

Profession j 

1 




6 

1 

Other sources . . . . j 





(i) Total income 

(it) Deduction under section 7 (i) or on account of 
provident fund, to which the Provident Fund 
Act, 1897, applies. 

(Hi) Deduction on account of recognised provident 
fund— 

(a) Contributions 

(b) Exempted interest .... 

(itf) Deduction on account of insurance premia 

(v) Deduct sums received as dividends or from a firm 
the profits of which have been charged to 
income-tax. 

(t’i) Deduct amount of interest from tax-free securities 
of the Government of India or of a Local 
Government. 

(vH) Income now to be subjected to income-tax . 

(viii) Rate applicable pies per rupee . 

(tx) Amount of income-tax . . . . 


Rs. A. Rs. A. 
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• (x) Deduction under section 17 • , . , 

{xi) Amount of deductions at source from salary or 
interest on securities for which credit is given 
under section 18 (5). 

{xii) Abatement on account of dividends (at 

pies per rupee), 

(xiii) Abatement on account of income from a registered 
firm (at pies per rupee). 

(xiv) Net amount of income-tax (or refund) 

(xv) Amount of super-tax 

(xvi) Penalty under section 28 or section 25 (2) . 

(xvii) Total sum payable (or to be refunded- in figures 
as well as in words). 


Rupees 
annas. . 


Dated 193 


Income-tax Officer. 


Classification of demand. 


Serial 

No. 


Classification. 


Amount of tax. 


Rs. 


A- 


1 


2 


3 

4 

5 

6 


Salaries — 

(a) Paid by Government 

(b) „ a local authority 

(c) „ companies, other bodies and associations . 

(d) „ private employers . . . . 

* Interest on securities — 

(a) on securities of the Government of India . 

(b) „ „ local Governments 

(c) on debentures and other securities of a local autho- 

rity or company. 

Income derived from property 

„ „ „ business . . . . 

Professional earnings 

Income derived from other sources 

Total 


Deduction on account of section 7 (f), 15 or 58F 

Deduction on account of section 17 

Total of refunds and rebates as in the classification cage 
below. 

Penalty under section 25 (2) 

» » » 28 

Net demand (or refund) 


* Where the result of an assessment is an abatement the sum allowed as a refund 
or rebate $hould be entered in the clas^fication cage below. 
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Source of income. 


Rate of refund or rebate. 


Amount of refund 
or rebate. 


Rs. 


! 


! 


* Items (xii) and (xiU) on pre-page and abatement regarding securities. 


Record of cash refunds. 


Date of issue of notice 
of demand. 



Number of voucher . 

Date of voucher 

Amount of refund 

Reason for refund 

' i 






t Return. t Accounts. 

N^Not submitted. N=Not submitted. 

A = Submitted and accepted. A— Submitted and accepted. 

R~ Submitted, but assessment not R~ Submitted, but assessment not 
based on it, based on them. 


t Note.— For the purpose of compiling Annual Return No. VIII, I. T. 0, should 
invariably strike out the inapplicable entries,] 


R 21-1 
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*21. An appeal under section 30 shall, in the case of an 
appeal against a refusal of an Income-tax Officer to make a fresh 
assessment under section 27, be in Form A; in the case of an 
appeal against an order of an Income-tax Officer under section 
25 (2) in Form C; in the case of an appeal against the order of 
an Income-tax Officer under section 25-A in I'orm C (1) ; in the 
case of an appeal against an order of an Income-tax Oflkcr under 
section 28 in Form D ; in the case of an appeal against a refusal 
of an Income-tax Officer to register a firm under section 26-A in 
Form D-1 ; in the case of an appeal against an order of an Income- 
tax Officer under section 23- A in h'orm F; in the case of an appeal 
against an order of an Income-tax Officer under section 26 (2) 
in Form G : in the case of an appeal against an order of an Income- 
tax Officer under section 44F (d) or 44F (5) in Form K ; in the 
case of an apppeal against an order of an Income-tax Officer 
under section 46 (7) in Form I; in the case of an appeal against 
an order under section 48, 49 or 49F refusing to grant a refund 
in Form J and in other cases in Form B. 

Form A. 

Form of appeal against an order refusing to rc-open an 
assessmenf under section 27, 

'fo 

'fhe Appellate Assistant Commissioner of 

The day of 19 . 

^'hc petition of of post 

office, District shevveth as follows : — 

■ 1. Under the Indian Income-tax Act, 1922, your petitioner’s 

income been computed at Rs. for the year 

loss 

commencing 1st day of April 19 . 

2. Your petitioner was prevented by sufficient cause from making the 
return required by section 22 (2) or did not receive the notice issued under 
sub-section (7) of section 22, or sub-section (2) of section 23, or had not 
a reasonable opportunity to comply or was prevented by sufficient cause from 
complying with the terms of the notice under sub-section {4) of section 22 
or sub-section (2) of section 23, as more particularly specified in the state- 
ment attached. 

3. Your petitioner therefore presented a petition to the Income-tax 

Officer under section 27, requesting him to cancel the assessment. This 
petition, the Income-tax Officer, by his order dated of 

which a copy is attached, has rejected. 

* Substituted in place of Old Rule 21 by Notification No. 35 of 29th 1939 
(Gazette of India), 

38 
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4. Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and that he may be directed to make a fresh assess- 
ment in accordance with the law. 

Signed, 


Statcmivnt of Facts. 

Form of Verification, 

I, , the petitioner, named in the above petition, do 

declare that what is stated therein and in the above statement of facts is 
true to the best of my information and belief. 

Signed. 


Form B. 

Form of Appeal against Assessment to Income-tax, 

To 

The Appellate Assistant Commissioner of 

The day of 19 . 

The petition of of 

post office, District sheweth as follows: — 

1. Under the Indian Income-tax Act, 1922, for the year commencing 
the 1st day of April 19 ; 

your petitioner's total income has been assessed at 

your petitioner's total world income has been assessed at 

the amount of tax payable by your petitioner has been determined 
at 

the amount of loss incurred by your petitioner has been computed 
at 

your petitioner has been granted a refund of 

The notice of demand 
*2. Intimation of the amount of loss 
intimation of the order of refund 

attached hereto, was served upon your petition on 

^^3. During the previous year ending * your peti- 

total income was 

total world income was 

. , total tax works out at 

tioner s 

loss amounted to 

refund allowable to your petitioner was 7r.~Trr7. . 


Delete the inapproprite words, 
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and that during the said previous year your petition had no other 


income. 

4. Your petitioner has made a return of his income to the Income-tax 

Officer under Section 22, sub-section (I)|(2) of the Act and 

has complied with all the terms of the notice served on him by the Income- 
tax Officer under Section 23 (2) and|or [Section 22 (4)]. 

5. Your petitioner therefore prays that 

* he may be assessed accordingly. _ _ 

lie may ^^teclarcd not to be chargeable under the Ac^ 

his loss may be determined at 

he may be granted a refund of 

Signed. 


Grounds oi^ ArrivAT.. 

Form of V erificalion. 

I, , the petitioner, named in the above petition, 

do declare that what is stated therein is true to the best of my information 
and belief. 

Signed. 


Form C. 

Form of appeal against an order under Section 25 (2). 

To 

The Appellate Assistant Commissioner of Tncome-ta::, 

The day of 19 . 

The petition of of post 

office, District sheweth as follow^s : — 

1. Under Section 25 (2) of the Indian Income-tax Act, 1922, a penalty 

of Rs. has been imposed on your petitioner. The notice 

of demand attached hereto was served upon him on 

2. Your petitioner was prevented by sufficient cause as more parti- 
cularly explained below’' from giving notice within the time prescribed by 
section 25 (2) to the Income-tax Officer of the discontinuance of his busi- 
ness, profession or vocation. 

3. Your petitioner therefore requests that the order of the Income-tax 

Officer imposing a penalty of Rs. upon your petitioner 

may be set aside. 

Signed, 


* Delete the inapproprite words. 
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Stati^ment oe Facts. 

Form of Verification. 

I, , the i)etitioner, named in the above 

petition, do declare that what is stated therein and in the above statement 
of facts is true to the best of my information and belief. 

Signed. 


Form C ( 1 ) . 

Form of A pl'cai against an Order under Section 25- A. 

To 

The Appellate Assistant Commissioner of Income-tax, 

The day of I'J . 

The petition of of post office, 

District sheweth as follow so- 
under Section 25-A of the Indian Income-tax Act, 1922, your peti- 
tionerlpetitioners who beloni^ed to a Hindu i**amily, hitherto assessed as 
undivided, claimed before the Income-tax Officer, 

at the time of assessment that a partition had taken place arnonj^; the 
members of the family and that the joint family pro])erty had been parti- 
tioned amon^ the various members (or group of members) in definite 
portions and prayed that an order might be passed to this effect as laid 
down in section 25-A (1) and that an assessment be levied as laid down in 
section 25-A (2). 

2. By his order, dated the a copy of wdiich 

is herewith attached, the Income-tax Officer has refused to pass the. order 
referred to above and make assessments accordingh’ as laid down in section 
25-A (2). Your petitioner I petitioners therefore request (s) that the Income- 
tax Officer may be directed to pass such an order under section 25-A (1) 
and to levy an assessment as laid down in section 25-A (2). 

Signed. 


Grounds of Appeal. ^ 

Form of Verification. 

I/We , the petitioner/petitioners; named 

in the above petition, do hereby declare that what is stated therein is true 
to the best of my/our information and belief. 


Signed. 
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Form D. 

Form of Appeal to the Appellate Assistant Commissioner 
against an Order tinder section 28, 


To 

The Appellate Assistant Commissioner of Income-tax, 

The (lay of 19 . 

The petition of of post office, 

, District, sheweth as follows: — 

1. Under section 28 of the Indian Income-tax Act, 1922, a penalty of 
Rs. has been imposed on your petitioner by the Income-tax 

Officer. The notice of demand attached hereto was received by your peti- 
tioner on 

*2. Your petitioner had reasonable crluse for not furnishing the return 
of his total income w’hich he was required to furnish under sub-section {!) 
or sub-section (2) of section 22 or section 34, or for n(^t furnishing it within 
the time allowed and in the manner required by such notice. 

Your petitioner had reasonable cause for not complying with the notice 
under sub-section (7) of section 22 or sub-section (2) of section 23. 

Your petitioner did not conceal the particulars of his income or deli- 
berately funiish inaccurate particulars of such income. 

3. For the reasons given in the grounds of appeal your petitioner 
therefore prays that the order of the Income-tax Officer may be set aside. 


Signed, 


Grounds of AppFai,. 

Form of verification, 

I, - * , the petitioner, named in the above petition, do 

declare that what is stated therein is true to the best of my information and 
belief. 

Signed, 


* Delete the inapproprite words. ■ 
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Statement oe Facts. 

Form of Verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above statement 
of facts is true to the best of my information and belief. 

Signed. 


Form C (1). 

Form of Appeal against an Order under Section 25-A. 

To 

The Appellate Assistant Commissioner of Income-tax, 

I'he day of 19 . 

The petition of of post office, 

District shevveth as follows : — - 

Under Section 25-A of the Indian Income-tax Act, 1922, your peti- 
tioner] petitioners who belonged to a Hindu Family, hitherto assessed as 
undivided, claimed before the Income-tax Officer, 

at the time of assessment that a partition had taken place among the 
members of the family and that the joint family property had been parti- 
tioned among the various members (or group of members) in definite 
portions and prayed that an order might be passed to this effect as laid 
down in section 25-A (1) and that an assessment be levied as laid down in 
section 25-A (2). 

2. By his order, dated the a coi)y of which 

is herewith attached, the Income-tax Officer has refused to pass the order 
referred to above and make assessments accordingly as laid down in section 
2S-A (2). Your petitioner] petitioners therefore rcquest(s) that the Income- 
tax Officer may be directed to pass such an order under section 2S-A (1) 
and to levy an assessment as laid down in section 25-A (2). 

Signed. 


Grounds oe Appear. 

Form of Verification. 

I/We , the petitioner/petitioners, named 

in the above petition, do hereby declare that what is stated therein is true 
to the best of my/our information and belief. 


Signed. 
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Form D. 

Form of Appeal to the Appellate Assistant Commissioner 
against an Order tinder section 28. 

To . 

The Appellate Assistant Commissioner of Income-tax, 

The day of 19 . 

The petition of of post office, 

, District, sheweth as follows : — 

1. Under section 28 of the Indian Income-tax Act, 1922, a penalty of 
Rs. has been imposed on your petitioner by the Income-tax 

Officer. The notice of demand attached hereto was received by your peti- 
tioner on 

*2. Your petitioner had reasonable c^tuse for not furnishing the return 
of his total income which he was required to furnish under sub-section (?) 
or sub-section (2) of section 22 or section 34, or for not furnishing it within 
the time allowed and in the manner rectuired by such notice. 

Your petitioner had reasonable cause for not complying with the notice 
under sub-section {4) of section 22 or sub-section (2) of section 23. 

Your petitioner did not conceal the particulars of his income or deli- 
berately furnish inaccurate particulars of such income. 

3. For the reasons given in the grounds of appeal your petitioner 
therefore prays that the order of the Income-tax Officer may be set aside. 

Signed. 


Grounds of Appfai^. 

Form of verification. 

I, j , the petitioner, named in the above petition, do 

declare that what is stated therein is true to the best of my information and 
belief. 


Signed. 


• Delete the inapproprite words. 
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Form D-1. 

Porni of appeal against an order refusing to register a firm 
under section 26- A. 


To 

The Appellate Assistant Commissioner of 

The day of 19 . 

The petition of of post office, 

District sheweth as follows: — 

Under Section 26-A of the Indian Income-tax Act, 1922, your peti- 
tioner applied to the Income-tax Officer 

for the registration of the firm. 

By his order, dated the a copy of which is 

herewith attached, and of which the information was received by your 
petitioner on the Income-tax Officer has refused to 

register the said firm. 

Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and that he may be directed to register the firm. 

Signed. 


Grounds oi^ Appicai,. 

Form of verification. 

I, , the petitioner, named in the above petition do 

hereby declare that what is stated therein is true to the best of my informa- 
tion and belief. 

Signed. 


Form F. 

Form of appeal against an Order under section 23-A. 

To 

The Appellate Assistant Commissioner, 

The day of 19 . 

The petition of of post office 

District sheweth as follows : — 

1. The Income-tax Officer of with the approval of 

the Inspecting Assistant Commissioner of 

has passed an order dated (of which a 
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copy is attached) under sub-section (1) of Section 23-A of the Indian 
Income-tax Act, 1922 that the undistributed portion of the assessable income 
of the company for the year as computed for income-tax purposes shall be 
deemed to have been distributed as dividends amongst the shareholders as 
at the date of the general meeting held on 

2. Your petitioner being of opinion, on the grounds set out below, 
that the order of the Income-tax Officer should not have been passed prays 
that the said order may be set aside. 

Signed. 


Statement oj? Grounds of Appicai,. 

Form of verification. 

I, , the petitioner, named in the above petition, do 

declare that what is stated therein and in the statement of grounds of appeal 
is true to the best of my information and belief. 

Signed. 


Form G. 

Form of appeal against an order under proviso to sub-section (2) 

of Section 26. 

To 

The Appellate Assistant Commissioner, 

The day of 19 . 

The petition of of 

post office, District sheweth as follows: — 

1. Under the proviso to sub-section (2) of Section 26 of the Indian 

Income-tax Act, 1922, your petitioner has been held liable in respect of the 
lax of Rs. . The Notice of Demand attached hereto was 

served upon him on 

2. As will be seen from the grounds of appeal attached hereto this 

tax should be recovered from whom your petitioner has 

succeeded. • 

3. Your petitioner therefore requests that the order of the Income-tax 

Officer imposing tax of Rs. upon your i)etitioner be 

set aside. 

Sighted, 
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Grounds ot" Appicai,. 

Form of verification. 

I, , the petitioner, named in the above petition, do 

declare that what is stated therein and in the above grounds of appeal is 
true to the best of my information and belief. 

Signed. 


Form H. 

Form of Appeal against an Order under Section 44-E (6) 
or 44-F (5). 


To 

The Appellate Assistant Commissioner, 

The day.)f 19 . 

The petition of of post office, 

District sheweth as follows: — 

1. Under Section 44-E (6)|44-F (5) a (further) penalty of Rs. 

has been imposed on your petitioner by the Income-tax Officer 
. The Notice of Demand attached hereto was served 

upon him on 

2. As will be seen from the grounds of appeal attached hereto your 
petitioner had reasonable excuse for failure 

to comply with the notice of 
to furnish statement of particulars required by 

the Income-tax Officer. 

3. Your petitioner therefore requests that the order of the Income-tax 

Officer imposing a (further) penalty of Rs. upon 

your petitioner may be set aside. 

Signed. 


Grounds op Appicau. 

Form of verification. 

I, , the petitioner, named in the above petition, do 

declare that what is stated therein and in the above grounds of appeal is 
true to the best of my information and belief. 


Signed. 
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Form I. 

form of appeal against an order under Section 46 (1), 

To 

The Appellate Assistant Commissioner. 

The day of 19 . 

The petition of of post office, 

District shevveth as follows: — 

1. Under sub-section (1) of Section 46 of the Indian Income-tax 

Act, 1922 a (further) penalty of Rs. , has been 

imposed on your petitioner. The notice of demand attached hereto was 
served on him on 

2. As will be seen from the grounds of appeal your petitioner had 
no intention to default. 

3. The tax due in respect of the assessment for the assessment year 

has already been paid. 

4. Your petitioner therefore requests that the order of the Income-tax 

Officer imposing a penalty of Rs. upon your petitioner may 

be set aside. 

Signed, 


Grounds ov Appkau. 

Form of verification. 

I, , the petitioner, named in the above petition, 

do declare that what is stated therein and in the above grounds of appeal 
is true to the best of my information and belief. 

Signed. 

Form J. 

Form of appeal against an order refusing to grant a refund under 
Section 48, 49 or 49-F. 

To 

The Appellate Assistant Commissioner of 
The day of 19 . 

The petition of , of post office, 

District sheweth as follows : — 

Your petitioner applied to the Income-tax Officer for a refund under 
section 48, 49 or 49-F of the Indian Income-tax, Act, 1922, of Rs. 

. The Income-tax Officer has by his order dated the 

of which a copy is attacbed^^^;^^^^ Intima- 
tion of this order was received by your petitioner on . 
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Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and the refund asked for may be granted. 

Signed. 


Grounds of Aitkau. 

Form of verification. 

I, , the petitioner named in the above petition do 

declare that what is stated therein is true to the best of my information 
and belief. 

otg. 


Old Rule. [21. An ap]>eal under section 30 shall, in the case 
of an appel against a refusal of an Income-tax Officer to make a 
fresh assessment under section 27, be in Imrin A ; in the case of an 
appeal against an order of an Ijicome-tax Officer under section 
25 (2) in Form C; in the case of an appeal against the order 
of an Income-tax Officer under section 25- A in form C (1) ; in 
the case of an ai)peal against an order of an Income-tax Officer 
itndcr section 28 in Form 13; in the case of an appeal against 
a refusal of an Income-tax Officer to register a firm under sec- 
tion 26- A in Form 13-1 and in other cases in Form B. 


Form A. 

Porm of appeal against an order refusing to reopen an 
assessment under section 27 . 


To 

The Assistant Commissioner of 

The day of 19 . 

The petition of of post office, 

District sheweth as follows: — 

1. Under the Indian Income-tax Act, 1922, your petitioner 

has been asses.sed on the sum of Rs. for the year 

commencing the 1st day of April 19 . 

2. Your petitioner was prevented by sufficient cause from 
making the return required by section 22 or did not receive the 
notice issued under sub-section (^) of section 22, or sub-section 

(2) of section 23, or had not a reasonable opportunity to cornply 
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or was prevented by sufficient cause from complying with the 
terms of the notice under sub- section (^) of section 22, or sub- 
section (2) of section 23, as more particularly specified in the 
statement attached. 

3. Your petitioner therefore presented a petition to the 

.Income-tax Officer under section 27, requesting him to cancel the 
assessment. This petition, the Income-tax Officer, by his order 
dated of which a copy is attached, has 

rejected. 

4. Your petitioner therefore requests that the order of the 
Income-ta.x Officer may be set aside and that he may be directed 
to make a fresh a.sscssment in accordance with the law. 

Signed 


Statement oe eacts. 
form of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
statement of facts is true to the best of my information and 
belief. 

Signed 


Form B. 

Form of appeal against assessment to Income-tax. 

To 

The Assistant Commissioner of 
The day of 

The petition of of 

District sheweth as follows: — 

1. Under the Indian Income-tax Act, 1922, your petitioner 

has been assessed on the sum of Rs. for the year 

commencing the 1st day of April 19 . The notice of demand 
attached hereto was served upon him on 

2. Your petitioner’s income accruing or arising or received 
or deemed under the provisions of the Act to accrue or arise, 
or to be received in British India for the year ending the 

day of 19 amounted to Rs. 


19 . 

post office, 
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3. Such income and profits actually accrued or arose or 

were received during the period of months and 

days. 

4. During the said year your petitioner had no other income 
or profits. 

5. Your petitioner has made a return of his income to the 

Income-tax Officer under section 22, sub-section 

(2) of the Act and has complied with all the terms of the notice 
served on him by the Income-tax Officer under section 23 (2), 
and I or [section 22 (‘/)]. 

Your petitioner therefore prays that he may be assessed 
accordingly (or that he may be declared not to be chargeable 
under the Act). 

Signed 


Grounds of appear. 

Form of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 

Signed 


Form C. 

Fortn of appeal against an order under section 25 (2). 


To 

The Assistant Commissioner of Income-tax. 

The day of 19 . 

The petition of of post office, 

District sheweth as follows: — 

1. Under section 25 (2) of the Indian Income-tax Act, 

1922, a penalty of Rs. has been imposed on your 

petitioner. The notice of demand attached hereto was served 
upon him on 

2. Your petitioner was prevented by sufficient cause as more 
particularly explained below from giving notice within the time 
prescribed by section 25 (2) to the Income-tax Officer of the 
discontinuance of his business, profession or vocation. 
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3. Your petitioner therefore requests that the order of the 
Income-tax Officer imposing a penalty of Rs. 
upon your petitioner may be set aside. 

Signed 


Statement oe eacts. 
form of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein and in the above 
statement of facts is true to the best of my information and 
belief. 


Signed 


Form C (1). 

Porm of Appeal against an Order imder Section 25-A, 


To 

The Assistant Commissioner of Income-tax, 

The day of 193 . 

The petition of of Post Office, 

District sheweth as follows: — 

Under section 25-A of the Indian Income-tax Act, 1922, 
your petitioner I petitioners who belonged to a Hindu Family, 
hitherto assessed as undivided, claimed before the Income-tax 
Officer at the time of assessment that a 

partition had taken place among the members of the family and 
that the joint family property had been partitioned among the 
various members (or group of members) in definite portions and 
prayed that an order might be passed to this effect as laid down 
in section 25-A (<7) and that an assessment be levied as laid 
down in section 25-A (2). 

2. By his order dated the a copy of which is 

herewith attached, the Income-tax Officer has refused to pass the 
order referred to above and make assessments accordingly as 
laid down in section 25-A (2). Your petitioner! petitioners 
therefore request (s) that the Income-tax Officer may be directed 
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to pass such an order under section 25- A (1) and to levy an 
assessment as laid down in section 25-A (2). 

Signed 


Grounds or Appear. 

Form of verification. 

I [We the petitioner I petitioners, named in 

th^^bov6 petition, do hereby declare that what is stated therein 
is true to the best of my jour information and belief. 

Signed 


Form D. 

Form of appeal against an order under section 28 . 


To 

The Commissioner of Income-taxi The Assistant Commis- 
sioner of Income-tax, 

The day of 19 

The petition of of post office, 

District sheweth as follows: — 

1. Gbider section 28 of the Indian Income-tax Act, 1922, 

a penalty of Rs. has been imposed on your petitioner 

by the Income-tax Officer j Assistant Commissioner. The notice 
of demand attached hereto was served upon him on 

2. Your petitioner did not conceal the particulars of his 
income or deliberately furnish inaccurate particulars thereof but, 
as will be seen from the statement of facts attached, returned 
it at its real amount to the best of his knowledge and belief. 

3. Your petitioner therefore requests that the order of the 

Income-tax Officer | Assistant Commissioner imposing a penalty 
of Rs. upon your petitioner may be set aside. 

Signed 
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S'TATEMENT or eacts. 

Porm of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the best 
of my information and belief. 

Signed 


Form D-1. 

■- V 

Porm of appeal against an order refusing to register, a 
firm under section 26-A. 


Jo 

The Assistant Commissioner of 

The day of 19 

The petition of of post office, 

District sheweth as follows: — 

Under section 26-A of the Indian Income-tax Act, 1922, 
your petitioner applied to the 

Income-tax Officer 

for the registration of the firm 

By his order dated the 

a copy of which is herewith attached, the Income-tax Officer 
has refused to register the said firm. 

Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and that he may be directed 
to register the firm. 

Signed 


Grounds oe appeal. 

» 

Porm of verification. 

I, , the petitioner, named in the above 

petition do hereby declare that what is stated therein is true to 
the best of ray information and belief. 

Signed] 
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Old Rule. [2l~A. An appeal under section 50-A shall be 
in the following form : — 

form of appeal against an order refusing to grant a refund 
under Section 48, 48-A or 49. 

To 

The Assistant Commissioner of 

The (lay of 19 

The petition of of post office, 

District shevveth as follows: — 

Your petitioner applied to the Income-tax Officer for a 
refund Ifficter section 48|48-A|49 of the Indian Income-tax Act, 
1922, of Rs. . The Income-tax Officer has 

by his order dated the of which a copy is attached 

rejected the application, 
granted a refund of only Rs. 

Your petitioner therefore requests that the order of the 
Income-tax Officer may set aside and the refund asked for may 
be granted. 

Signed 


Crounds or APPEAi,. 
form of verification. 

I, , the petitioner named in the above 

petition do declare that what is stated therein is true to the best 
of my information and belief. 

Signed] 


*22. An appeal under Section 32 (2) shall in the case of 
an appeal against an order of an Appellate Assistant Commis- 
sioner under Section 28 be in Form E. 

Form E. 

To 

The Commissioner o Income-tax, 

The day of 19 . 

The petition of sheweth as follows : — 

1. Under Section 31 (3) of the Indian Income-tax Act, 1922, the 
Appellate Assistant Commissioner of has incr^sed 

the-^^^payable by your petition from Rs. to Rs. 

* Substituted in place ol (Xd Rule 22 by Notification No. 35 of 29th April 1939. 
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2. Your petitioner prays that the enhancement may be set aside or 
reduced to Rs. for the reasons stated below. 

Signed. 


Grounds op Apppai.. 


Porm of verification. 


I, , the petitioner, named in the above petition, 

do declare that what is stated therein is true to the best of my information 
and belief. p 

Signed. * ^ 


Old Rule. [22. An appeal under section 32 (2) shall in the 
case of an appeal against an order of an Assistant Commissioner 
under section 28 he in I'orm D attached to Rule 21 and in other 
cases in Form h'. 


Form E. 


To 

The Commissioner of Income-tax, 

The day of 19 . 

The petition of sheweth as follows: — 

1. Under section 31 (3) of the Indian Income-tax Act, 

1922, the Assistant Commissioner of has increased 

the tax payaWe by your petitioner from Rs. 

to Rs. 

2. Your petitioner prays that the enhancement may be set 

aside or reduced to Rs. for the reasons stated below. 

■ Signed 


Grounds of appeal. 

f 

Form of verification. 

I, , the petitioner, named in the above 

petition, de declare that yvhat is stated therein is true to the best 
of my information and belief. 

Signed] 


40 
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[22-A. An appeal to the Commissioner for a reference to a 
Board of Referees shall, in cases falling under sub-section (1) 
of section 23-A, be in form P', and, in cases falling under sub- 
section (2) oi section 23-A, be in P'orm G. 


PORM P'. 


To 

^ The l^lommissioner of Income-tax, 

The day of 19 

The petition of sheweth as follows: — 

1.. The Income-tax Officer of , with 

the previous approval of the Assistant Commissioner of 

has passed an order dated of 

which a copy is attached under sub-section (jf) of section 23-A 
of the Indian Income-tax Act, 1922, that the sum payable as 
income-tax by the firm [association 
known as 

shall not be determined and that the share of your petitioner 
in the profits and gains of the said firm [association shall be 
included in his total income for the purpose of assessment; and 
a notice of the said order has been served upon your petitioner 
on the day of 

2. Your petitioner, being aggrieved, for the reasons stated 
below, by the order of the Income-tax Officer, prays that the 
said order may be set aside. 

Signed 


Grounds of appeau. 

Form of verification. 

I, , the petitioner, named in the above 

petition, do declare that what is stated therein is true to the 
best of my information and belief. 


Signed 
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Form G. 

To * 

The Commissioner of Income-tax, 

The clay of 19 . 

The petition of sheweth as follows: — 

1. The Income-tax Oflicer of , with the 

previous approval of the Assistant Commissioner of 

has passed an order dated 

of which a copy is attached under sub-section (2) of section 
23-A of the Indian Income-tax Act, 1922, that the sum payable 
as income-tax by the company known as the 
shall not be determined and that the proportionate share of your 
petitioner in the profits and gains of the said company shall be 
included in his total income for the purpose of assessment; and 
a notice of the said order has been served upon your petitioner 
on the day of 

2. Your petitioner, being aggrieved, for the reasons set out 
below, by the order of the Income-tax Officer, prays that the 
said order may be set aside. 

Signed 


Grounds oe appeal. 

Porm of verification. 

I, , the petitioner, named in the 

above petition, do declare that what is stated therein is true to 
the best of my information and belief. 

Signed]* 

*23. ( 1 ) In the case of income which is partially agricul- 

tural income as defined in Section 2 and partially income charge- 
able to income-tax under the head ‘Business’, in determining that 
part which is chargeable to income-tax the market value of any 
agricultural produce which has been raised by the assessee or 
received by him as rent in kind and which has been utilized as 
raw material in such business or the sale receipts of which are 

•Now omitted: Vide Notification No. 35, dated 29th April 1939 (.Gazette of 
indid). * . 

* Substituted in place of Old Rule ^ by Notification No. 35, dated 29th April 

1939 0 / /wdfij) . 
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included in the accounts of the business shall be deducted, and no 
further deduction shall be #iade in respect of any expenditure 
incurred by the assessec as a cultivator or receiver of rent in kind. 

(2) For the purposes of sub-rule (i) “market- value” shall 
be deemed to be : — 

(a) Where agricultural produce is originally sold in the 

market in its raw state, or after application to it of 
any process ordinarily employed by a cultivator or 
receiver of rent in kind to render it fit to be taken 
to market, the value calculated according to the 
average price at which it has been so sold during 
the year previous to that in which the assessment 
is made; 

(b) where agricultural produce is not ordinarily sold in 

the market in its raw state, the aggregate of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area in 

which it was grown ; and 

(3) such amount as the Income-tax Officer finds, 

having regard to all the circumstances in each 
case, to represent a reasonable rate of profit on 
the sale of the produce in ejuestion as agricul- 
tural produce. 

Old Rule. f23. (1) In the case of income derived in part 

from agriculture and in part from business an assessec shall be 
entitled to deduct from such income the market value of any agri- 
cultural produce raised by him or received by hiiii as rent in kind 
which he has utilized as raw material for the purposes of his busi- 
ness or the sale receipts of which are included in the accounts of 
his business. The balance of such income shall be deemed to 
be income derived from the business and no further deduction 
shall be ipade therefrom in respect of any expenditure incurred 
by the assessec as a cultivator or receiver of rent in kind. 

(2) For the purposes of sub- rule (7) “market value” shall 
be deemed to be : — 

(a) Where agricultural produce is originally sold in the 
market in its raw state, or after application to it 
of any pfocess ordinarily employed, by a cultivator 
or reepiver of rent in kind to render it fit to be 
taken to market, the value calculated according to 
the average price at which it has been so sold 
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during the year previous to that in which the 
assessment is made.^ 

(h) where agrictiltural produce is not ordinarily sold in 
the market in its raw state, the aggregagte of — 

(1) the expenses of cultivation; 

(2) the land revenue or rent paid for the area in which 

it was grown; and 

(3) such amount as the Income-tax officer finds, 

having regard to all the circumstances in each 
case, to represent a reasonable rate of profit on 
the sale of the produce in (juestion as agricultural 
produce.] 

24. Income derived from the sale of tea grown and manu- 
factured by the seller in llritish India shall be computed as if 
it were income derived from business, and 40 per cent, of such 
income shall be deemed to be income, profits and gains liable to 
tax: 

Provided that in comjniting such income an allowance shall 
be made in re.spect of the cost of planting bushes in replacement 
of bushes that have died or become permanently useless in an 
area already planted, unless such area has previously been 
abandoned. 

25 to 32. Omitted * 

( He-Computation of Profits of Insurance Business) 

See now the Schedule attached to the Act. 

25. In the case of Life Assurance Companies incorporated in British India whose 
profits are periodically ascertained by actuarial valuation, the income, profits and 
^^ains of the Life Assurance Business shall be the average annual net profits disclosed 
by the last preceding valuation, provided that any deductions made from the gross 
income in arriving at the actuarial valuation which are not admissible for the purpose 
of income-tax assessment, and any Indian income-tax deducted from or paid on income 
derived from investments before such income is received, shall be add^'^ to the net 
profits disclosed by the valuation. 

26. . Rule 25 shall apply also to the determination of the income, profits and 
gains derived from the annuity and capital redemption business of life assurance 
companies the profits of which can be ascertained from the results of an actuarial 
valuation. 

27. If the IndiafT income-tax deducted from interest bn the investments of a 
company exceeds the tax on the income, profits and gains thus calculated, a refund 
may be permitted of the amount by which the deduction from interest on investments 
exceeds the tax.jmyable on suCh income, profits and gains. 

* Vide Gazette of India, dated April 1, 1939, Notification No. 20. See note under 
Rules 8A to 9A. ^ 
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28. In the case of other classes of insurance business (fire, marine, motor car, 
burglary, etc.) of a company incorpo|j|ted in British India, the income, profits or 
gains shall be determined in accordance with the provisions of the Act subject to 
the allowance specified in the rule next following. 

29. If in the ordinary accounts of any insurance business other than Life Assurance, 
Annuity, or Capital Redemption Business carried on by an Insurance Company any 
amount is actually charged against the receipts for the sole purpose of forming a 
reserve to meet outvStanding liabilities or unexpired risk in respect of policies which 
have been issued (including risk of exceptional losses) and is not used for any other 
purpose such amount may be treated as expenditure incurred solely for the purpose 
of earning the profits of the business. 

30. Any amount either written-off in the accounts or through the Actuarial 
Valuation Balance Sheet to meet depreciation of, or loss on securities or other assets, 
or which is carried to a rcser\’e fund formed for that sole purpose and not used for 
any other purpovse, may be treated as expenditure incurred solely for the purpose 
of earning the profits of the business. Any sums taken credit for in the accounts 
or Actuarial Valuation Balance Sheet on account of appreciation of or gains on the 
securities or other assets shall be deemed to be income chargeable to tax subject 
always to deduction of such portion thereof as has been otherwise taken into account 
in calculating the income, profits or gains. 

31. The income, profits and gains of companies carrying on Dividing Society or 
Asvsessment buvsiness shall be taken at 15 per cent, of the premium income in the 
previous year and, in the case of non-resident companies, at 15 per cent, of the 
Indian premiums income in the previous year. 

32. Notwithstanding anything contained in rules 25 to 31, the total income, 
however, of an insurance company carrying on more than one class of business shall 
be determined by its aggregate income from all classes of businesses. 


*33. In any case in which the Income-tax Officer is of 
opinion that the actual amount of the income, profits or gains 
accruing or arising to any person residing out of British India 
whether directly or indirectly through or from any business 
connection in British India or throur/h or from any property 
in British India, or through or from any money lent at interest 
and bronght into British India in cash or in kind cannot be ascer- 
tained, the amount of such income, profits or gains for the purpose 
of assessment to income-tax may he calculated on such percentage 
of the turnover so accruing or arising as the Income-tax Officer 
may consider to be reasonable, or an amount which bears the same 
proportion to the total profits of the business of such person 
(such profits being computed in accordance with the provisions 
of the Indian Income-tax Act) as the receipts so accruing or 
arising bear to the total receipts of the business, or in such other 
manner as the Income-tax Officer may deem suitable. 


• Inserted by Notification No. 35, dated 29th April 1939. 
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34. The profits derived from any business carried on in 
the manner referred to in sectioff 42 (2) of the Act may be 
determined for the purposes of assessment to income-tax 
according to the preceding rule, 

35. Omitted * 

( Rc-Computation of income of the Indian branches of non-resident insurance 
companies) 

See now the Schedule attached to the Act. 

35. The total income of the Indian branches of non-resident insurance companies 
(Life, Marine, Fire, Accident, Burglary, Fidelity Guarantee, etc.), in the absence of 
more reliable data may be deemed to be the proportion of the total income, profits 
or gains, of the companies, corresponding to the proportion which their Indian premium 
income bears to their total premium income. For the purpose of this rule, the total 
income, profits or gains of non-resident Life Assurance Companies whose profits are 
periodically ascertained by actuarial valuation shall be computed in the same manner 
as is prescribed in rule 25 for the computation of income, profits and gains of Life 
Assurance Companies incorporated in British India. 

*36. Ill the case of a person residing in British India, an 
application for a refund of tax under Section 48 of the Act shall 
be made in the following form : — 

Application for refund of incotne-tax\siiper-tax. 

I, of do hereby declare that my total income 

computed in accordance with the provisions of the Indian Income-tax Act, 

XI of 1922, during the year ending on being the previous year 

for the assessment for the year ending on the 31st March 19 , amounted 

Rs that the total income-tax and super-tax chargeable in 

respect of such total income is Rs and that the total amount of 

income-tax and super-tax paid, or treated as paid under sub-section (5) 
of Section 18, is Rs 

I therefore pray for a refund of Rs 

Signature, 

I hereby declare that I am in British 

resident but not ordinarily resident 

India, and that what is stated in this application is correct 
Dated 19 . 

Signature 

"■ Vide Gazette of India, dated April 1, 1939, Notification No. 20. See note under 
Rules 8A to 9A. 

♦Substituted in place of Old Rule 35 by Notification No. 36 of 29th April 1939 
{Gazette of India), 

t Delete whichever description is inappropriate. 
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Old Rule, [36, In the case of a person resident in British 
India, an application for a refund of income-tax under section 48 
of the Act shall be made in the following form : — 


Application for refund of income-tax. 

I, , of do 

hereby state that my total income cumputed in accordance with 
section 16 of the Indian Income-tax Act, XI of 1922, accruing 
or arising or received in British India, or deemed under the Act 
to accrue or arise or to be received in British India, during the 
year ending on the 31st March 19 , amounted to Rs. only. 

Til c r . . r 1 .. r 

(The portion not re- 
quired should be scored 
out.) 


I therefor 

e pray for a refund of 

Rs. 

under “Salaries,” 

Rs. 

under “vSecurities.” 

Rs. 

under “Dividends from com- 


panies.” 

Rs. 

under “Share of profits of the 


registered firm” known as 
which I am a partner. 


of 


Signature. 


I hereby declare that I am resident in British India, and 
that what is stated in this application is correct. 

Dated 19 . 

Signature.] 


’®'36-A. (a) In the case of a person not resident in BritivSh 

India, an application for a refund of tax under Section 48 of the 
Act shall be made in the following form : — 

Application for refund of income-ta.v\super-tax. 

I, of rcsuling at in. (country) 

do hereby state that my total income and total world income computed in 
accordance with the provisions of the Indian Income-tax Act, 1922 (XI of 

1922), during the year ending on being the previous year for the 

assessment for the year ending on the 31st March 19 , amounted to 

Rs and Rs respectively; that the total income-tax 

and super-tax chargeable in respect of such total income is Rs ....... 

* Substituted in place of Old Rule 36A by Notification No, 36, dated 29th Ajwil 
1939 (Gazelte of India). 
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1^ 36A.3 

and that the total amount of income-tax and super-tax paid, or treated as 
paid under sub-section (5) of Section 18, is Rs 

I therefore pray for a refund of Rs 


Signature 


I hereby declare that I am a British subject (See note 2) (subject of 
State being a State in India or Burma (See note 3). I 
also declare that what is stated in this application is correct. 

Dated 19 . 


Signature 


Sworn before me (Name). 

Designation Signature at on 

Seal. 

Note 1. — ^I'he above declaration shall be sworn (a) before a Justice 
of the Peace, a Notary Public or Commissioner of Oaths if the applicant for 
refund resides in any part of His Majesty’s Dominions outside British 
India, (ft) before a Magistrate or other official of the State or a Political 
Officer if he resides in a State in India, (c) before a British Consul if he 
resides elsewhere. 

Note 2. — “British subject” means a person who is a natural-born 
British subject, or a person to whom a certificate of naturalization has been 
granted. 

Note 3. — If the applicant is neither a British subject nor a subject of 
a State in India or in Burma he should delete the first sentence in the above 
verification. 

(fo) An application for such a refund from a person not 
resident in British India who has made a similar application as a 
non-resident in the preceding year shall, unless the Income-tax 
Officer directs in any particular case that the application be made 
in the form prescribed in sub-rule (a), be made in the following 
form : — 

■ 41 ' . 
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Application for refund of income-tax\superAax, 

I, of residing at in 

(country) do hereby state that my total income and total world income 
computed in accordance with the provisions of the Indian Income-tax Act, 

1922 (XI of 1922), during the year ending on being the previous 

year for the assessment for the year ending on the 3lst March 19 , 

amounted to Rs and Rs respectively; that the 

total income-tax and super-tax chargeable in respect of such total income 

is Rs and that the total amount of income-tax and super-tax 

paid or treated as paid under sub-section (5) of Section 18 is Rs 

I therefore pray for a refund of Rs 


Signature 


I hereby declare that I am a British subject (see note l)|subject of 

State being a State in India or Burma (see note 2). I also 

declare that what is stated in this application is correct and that I duly applied 
for a similar refund as a non-resident last year. 

Dated 19 . 


Signature 


Noti; 1. — “British subject** means a person who is natural-born British 
subject, or a person to whom a certificate of naturalization has been granted. 

Noth 2. — If the applicant is neither a British subject nor a subject of 
a State in India or in Burma he should delete the first sentence in the above 
verification. 

Old Rule. [36-A, (a) In the case of a person not resident 

in British India, an application for a refund of income-tax under 
section 48 of the Act shall be made in the following form; — 


Application for refund of income-tax. 

I, , of 

residing at in (country) 

do hereby state that my total income computed in accordance 
with section 48 (4) of the Indian Income-tax Act, 1922, during 
the year ending on the 31st March 19 amounted to Rs. 
only, as per return enclosed. 
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(The portion not re- 
quired ^uld be scored 
out.) 


I therefore pray for a refund of 
Rs. under “Salaries.” 

Rs. under “Securities.” 

Rs. under “Dividends from com- 

panies.” 

Rs. under “Share of profits of the 

registered firm” known as of 

which I am a partner. 


Signature. 


. I hereby declare that I am a British subject (See not 2)| 
subject of State being a State in India. I also 

declare that what is stated in this application is correct. 

Dated 19 . 

Signature. 

Sworn before me (Name) 

Designation Signature at on 


Seal. 


Note 1. — ^The above declaration shall be sworn («) before a Justice of the Peace, 
a Notary Public or Commissioner of Oaths if the applicant for refund resides in any 
part of His MajevSty’s Dominions outside British India, (6) before a Magistrate or 
other official of the State of a Political Officer if he resides in a State in India, (c) 
before a British Consul if he resides elsewhere. 

Note 2.—“ British subject'' means a person who is .a natural-born British subject, 
or a person to whom a certificate of naturalization has been granted. 

(/;) An application for such a refund from a person not 
resident in British India who has made a similar application as 
a non-resident in the preceding year shall, unless the Income-tax 
Officer directs in any particular case that the application be made 
in the form prescribed in sub-rule (a), be made in the following 
form : — 


Application for refund of income-tax. 

I, of residing at 

in’ (country) do hereby state that my total 

income com|)uted in accordance with section 48 (4) of the Indian 
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Income-tax Act, 1922, during the year ending on the 31st March 
19 , amounted to Rs. only, as per return 

enclosed. 

I therefore pray for a refund of 
Rs. under “Salaries.” 

Rs. under “Securities.” 

Rs. under “Dividends from com- 

panies.” 

Rs. under “Share of profits of the 

registered firm” known as of 

which I am a partner. 

Signature. 


(The portion not re- 
quired should be scored 
out.) 


I hereby declare that I am a British subject (see note) | 
subject of State being a State in India. I 

also declare that what is stated in this application is correct and 
that I duly applied for a similar refund as a non-resident last 
year. 

Dated 19 . 

Signature. 


Note. — “B ritish subject” means a person who is a natural-bom British subject, 
or a person to whom a certificate of naturalization has been granted.] 

*37. The application under rule 36 shall be accompanied 
by a return of total income and under Rule 36-A by a return of 
total income and total world income in the form prescribed under 
Section 22 unless the applicant has already made such a return to 
the Income-tax Officer. 

Old Rule. [37. The application under rule 36 shall be 
accompafiied by a return of total income in the form prescribed 
under section 22 unless the applicant has already made such a 
return to the Income-tax Officer.] 

t Rule 37A shall be omitted. 

37- A. The application under Rule 36-A shall be accompanied by a return of total 
income in the following form the details of Part I of which but not the total may be 


* Substituted in place of Old Rule 37 by Notification No. 36, dated the 29th AjMPil 
1939 (Gazette oi India). 

t Vide Notification No. 36, dated 29 th April 1939 (Gmtte Pf India), 
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omitted if the person has already submitted a return under section 22 (2) for the same 
year: — 


Part I. 

Statement of total income accruing or arising or received in 
British India, or deemed under the Act to accrue or arise 
or to he received in British India, during the previous year. 

1 2 3 

Amount of 

profits or -r i j 
^ ^ lax already 

c r- charged on 

Sources of income. ^mcome^ the income. 

previous 

year. 


Rs. A. I Rs. A. 

1. Salaries (including wages, annuity, i^n- 

sion, gratuity, fees, commission, 
allowancevS, perquisites, including rent- 
free quarters) or profits received in 
lieu of or in addition to salary or 
wages (See Note 1) 

1-A. The contributions made by an employer 
to the account in a recognised 
provident fund of the person making 
the return . . . . 

1-B. The interest accruing to the account 
mentioned in 1-A which is not exempt 
from income-tax [Section 58-F (2) J . 

2. Interest on securities (including deben- 

tures) already taxed . . . (See Note 2) 

3. Interest on securities of the Government 

of India or of Local Governments 

declared to be income-tax free . . (See Note 3) 

4. Property as shown in detail in Schedule A (See Note 4) 

5. Business, trade, commerce, manufacture, 

or dealings in property, shares or 

securities (details as in note 5) . . (See Note 5) 

6. Profession (See Note 6) 

7. Dividends from companies . . . (See Note 7) 

8. Interest on mortgages, loans, fixed 

deposits, current accounts, etc., not 
being income from business 

9. Ground rent 

10. Any source other than those mentioned 

above inducting any income earned in 
partnership with others . . . (See Note 8) 

Total , 
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Part II. 

Statement of total income, profits and gains in the previous year, 
arising, accruing or received out of British India, which 
if arising, accruing or received in British India, would be 
included in the computation of total income under section 
16 . ' 


Name of 
Country. 


I 

i 

I 1. Salaries 


Sources of income. 


Amount of 
profits or gains 
or income 
during the 
previous year. 



(See Note 10) I 


2. 

Securities .... 

* 

. (See Note 11) 

3. 

Property .... 

« 

. (See Note 12) 

4. 

Business . . . ‘ . 

* 

. (See Note 13) 

5. 

Profession .... 

♦ 

. . (See Note 14) 

6, 

Dividends from companies . 

. (See Note 15) 


7, Interest on securities other than in item 
2 above, mortgages, loans, fixed 
deposits, current accounts, etc., not 
being income from business . . (See Note 16) 


8; Ground rent 


9. Any source other than thovse . mentioned 
above including any income earned 
in partnership with others . . (See Note 17) 


Total 


Total as per Part I 
Total as per Part II . 
Grand total 



*The figures for wh country should be separately shown, 
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Verification, 

I declare that to the best of my knowledge and belief the information given in the 
above statement is correct and complete, that the amounts of income shown are truly 
stated and relate to the year ended and that no other income accrued 

or arose or was received by me | the firm during the said year and that I|the firm have 
no other sources of income. 


. • Signature. 

Dated 19 

N.B. — (a) Income accruing to you outside British India received in British India, 
should be entered in Part I and not in Part II. 

(b) All income from whatever source derived must be entered in the form including 
income received by you as a partner of a firm. 

(c) “Previous year” means the twelve months ending on the 31st day of March 
next preceding the year for which the assessment is to be made, or, if the accounts 
of the assessee have been made up to a date within the said 12 months in respect 
of a year ending on any date other than the said 31st day of March, then at the 
option of the assessee the year ending on the day of which his accounts have so been 
made up. 

Note 1. — In column 2 should be shown the gross amount of salary and not the 
net amount after deductions on account of income-tax, provident funds, etc. 


Note 2. Interest on securities ” means the interest on promissory notes or 
bonds issued by the Government of India or a Local Government, or the interest 
on debentures or other securities for money issued by or on behalf of a local authority 
or company. Where income-tax has been deducted from the interest, or where the 
interest has been paid income-tax free, the amount of tax so deducted or paid should 
be added to the amount of interest actually received, and the gross am.ount so arrived 
at should be entered in column 2 of the statement. The term “ interest on securities ” 
does not include interest on fixed deposits or mortgages or other loans, w^hich have 
to be shown under heading 8. 

The interest on securities of the Government of India or of Local Governments 
declared to be income-tax free should be shown under head 3. Those which are not 
declared to be income-tax free should be included under this head. 

Entries under this head must be supported by the certificate issued by the person 
or company paying the interest under section 18 (9) of the Act. 


Note 3. — (o) The income-tax payable on the interest receivable on a security 
of a Local Government issued incomc'-tax free is payable by the Local Government 
and not by the holder of the security. 

(b) Only the ihterest on security ot the Government of India or of a Local 
Government declared to be income-tax free should be entered against this head. Such 
interest will not be .charged ta income-tax but it must be included in the statement 
of total income in order to ascertain the rate of income-tax chargeable on other income. 
It is chargeable to stiper-tiix. 

(c) Particulars of any interest on securides issued by other authorities and stated 
to be free of income-tax should be entered against head 2, as income-tax on such 
interest is actually paid by these authqjcides on behalf ^of the recipients. 
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Note 4.— The tax is payable under this head in respect of the bona fide annual 
value of any buildings or lands appurtenant thereto, of which you are the owner, other 
than such portions of such buildings and lands as you may occupy for the purpose 
of your business. 


Schedule A. 


ii'S 

i 


:§ i'§« 
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I ® I ! ‘S ^ 
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Deductions. 
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12 13 13.A 


Note 5. — (a) Where you keep your accounts on the mercantile accountancy or 
book profits system, you must file a return in the following form : — 

Income, profits or gains from business, trade, commerce. 


Income, profits or gains as per Profit and Loss Account for the year 
ended 19 . 

Add. — Any amount debited in the accounts in respect of — 

1. Reserve for bad debts 

2. Sums carried to reserve for provident or other funds . 

3. Expenditure of the nature of charity or presents . 

4. Expenditure of the nature of capital .... 

5. Income-tax or Super-tax . ^ 

6. Drawings or salary of proprietor or partners 

7. Rental value of property owned and occupied 

8. Cost of additions to, or alterations, extensions, improve- 

ments of, any of the assets of the business . 
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Income, profits or gains from business, trade, commerce — contd. 


Add, — Any amount debited in the accounts in respect of — 

9. Interest on the proprietor’s or partner’s capital, including 
interest on reserve or other funds .... 

10. losses sustained in former years 

. 11.. Losses recoverable under an insurance or contract of 

indemnity 

12. Depreciation of any of the assets of the business . 

13. Private or personal expenses and expenses not incurred 

solely for the purpose of earning the profits 


Total 

Deduct.— kny profits included in the account already charged to 
Indian Income-tax and the interest on securities of the 
Government of India or of Local Governments declared 
to be Income-tax free. 


Balance 


Rs. 


As. 


(Signature of the person making the return.) 

Dated 193 . 

(b) Where you do not keep your accounts in such a form, you must file a state- 
ment showing how you arrive at the taxable profits, i.e., showing details of the gross 
receipts and of the expenditure you propose to set against those receipts. No deduc- 
tions arc permissible on account of — 

(i) Property owned and occupied by the owner of a business for the purposes 

of a business; 

(ii) Additions to, or alterations, extensions, or improvements of, any of the 

assets of the business; 

(Hi) Interest on the capital of the proprietors or partners of the business; 

(iv) Bad debts not actually written off in the accounts; 

(v) Losses sustained in previous years; 

(vi) Reserves of any kind; 

(vii) Sums paid on account of the income-tax or super- tax or any tax levied 

by a local authority other than local rates or municipal taxes in respect 
of the portion of the premises used for the purpose of the business; 
(viii) Any expenditure of the nature of charity or a present; 

(ix) Any exi)enditure of the nature of capital; 

(x) Any loss recoverable under an insurance or a contract of indemnity; 

(xi) Depreciation of any kind other than that specified in the Act; 

(xii) Drawings or salaries of the proprietors or the partners; 

(xiii) Private or personal expenses of the avssessee; 

(xiv) Any expenditure of any kind which is not incurred solely for the purpose 
of earning the profits. 

If you have included any such sums in your expenditure in your books, you must 
exclude them from the expenditure permis^ble for the purpose of arriving at your 
taxable profits. 

(c) You are also required to attach a statement showing the sums charged in 
your accounts under the provisions of action 58-K 

■. 42 -, 
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Note 6. — The income, profits or gains shall be computed after making allowance 
for any expenditure (not being in the nature of capital expenditure) incurred solely 
for the purpose of such profession or vocation, provided that no allowance is made 
on account of any of your personal expenses. Professional fees received by you in 
any part of India (whether within Britisli India or not) must be included by you 
in your receipts. 

Note 7. — Income-tax chargeable on the profits of companies is paid by the. com- 
panies, so that the dividends received by shareholders, represents the net amount 
remaining after any income-tax due by the company has been paid. This amount 
should be entered in column 2 of the statement. The proportionate tax will be added 
in the Income-tax office. 

If the rate of tax applicable to yo\ir total income is less than the rate of income- 
tax applicable to the profits or gains of the company at the time of the declaration 
of such dividends, you may, by attaching the company’s certificate received with the 
dividends, have the excess collected on your dividends from the company set against 
the tax payable by you on your other income instead of having to apply separately 
for a refund. 

Where a company derives a part of its profits in British India and part outside 
British India, such portion of its dividend as is payable out of profits taxable in 
British India should be shown in Part I under item 7 and the balance in Part II 
under item 6. 

Note 8. — Agricultural income from land not paying land revenue or local rates 
to an authority in British India should be included under this head or under income 
from business according to circumstances. 

Note 9,— Rebates in respect of insurance premia or of a contract for annuity 

cannot be allowed in connection with a claim for refund under section 48. A separate 

claim should be made either for their allowance in the course of aSwSCvSsmcnt or in 
cases where no assessment has been made for a refund under section 48-A. 

Note 10. Under this head should be shown interest on securities issued by 
deductions on account of income-tax, should be shown. 

Note 11.— Ulndcr this head should be shown interest on securities issued by the 
Government of India or a Local Government or a local authority in India on which 
interest is paid or payable outside British India, and the interest on debentures of 
companies operating in India paid or payable outside British India. For this purpose 

“ Company ” means “ a company as defined in the Indian Companies Act, 1913, or 

formed in pursuance of an Act of Parliament or of Royal Charter or Letters Patent, 
or of an Act of the Legislature of a British possession, and includes any foreign 
association carrying on business in British India whether incorporated or not, and 
whether its principal place of business is situate in British India or not, which the 
Central Board of Revenue may, by general or special order, declare to be a company 
for the purposes of this Act , Interest on all other securities should be shown under 
item 7 -see Note 16. .Interest should be shown gross if foreign tax is deducted 
therefrom after the assessee receives the interest; if the tax is deducted at source, 
the net interest received should be shown. 

Note 12.--See instructions in Note 4. 

Note 13.— The details should be given as explained in Note 5, but thefe will be 
no '^deduct” entry on account of profits included in the amount already charged 
to Indian income-tax and the interest on securities of the Government of India or a 
Local Government in India declared to be income-tax free. 

Note 14.— This should show professional fees received outside India, 
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Note 15. — ^The figure to be shown here is the amount actually received by the 
shareholder irrespective of whether the dividends are declared free of tax or not. 

Where a company derives a part of its profits in British India and part outside 
British India, such portion of its dividend as is payable out of profits taxable in 
British India vShould be show^n in Part I under item 7 and the balance in Part II 
under item 6 . 

Note 16.- -This head will include inter alia interest on all securities other than 
those entered in item 2, see Note 11. Interest should be showm gross if foreign tax 
is deducted therefrom after the asscssee receives the interest; if the tax is deducted 
at source, the net interest received .should be shown. 

Note 17. — Agricultural income from. land and not included in Part I should be 
shown under this head. 

*38. Where any part of the total income of a person making 
an application under Section 48 for refuiifl of income-tax or super- 
tax (or both) consists of dividends from companies, or income 
from which income-tax or super-tax (or both) has been deducted 
under the provisions of Section 18, the ap])lication shall be accom- 
panied by the certificates prescribed under Section 18 (9) or 
under Section 20 as the case may be. 

Old Rule, [.38. Where the application under rule 36 or rale 36 A is made in 
respect of interest on securities or dividends from companies, the application shall be 
accompanied by the certificate prescribed under section 18 ( 9 ) or section 20 , as the 
case may be.] 


39. The application under rule 36 or rule 36-A shall be 
made as follows : — 

(a) If the apjilicant is resident in British India, to the 
Income-ta.x Officer of the District in which the 
applicant is chargeable directly to income-tax, or if 
he is not chargeable directly to the Income-tax 
Officer of the district in which he ordinarily resides ; 

(&) If the applicant is resident outside British India, to the 
Income-tax Officer appointed by the Central Board 
of Revenue. 

f Rule 39A shall be omitted. 

39- A. An application under section 48-A shall be made as follows: — , 

(a) If the applicAit is resident in British India, to the Income-tax Officer of the 
district in which the applicant is charReable directly to income-tax, or, 
if he is not chargeable directly, to the Income-tax officer of the district in 
which he ordinarily resides ; 

* Substituted in place of Old Rule 38 by Notification No. 36, dated 29th April 
1^9 {Gazette oi India). ^ 

1 Nbdflcatipn No. 36, dated 29th April 1939 (Gozeffe o/ /udio). 
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ib) If the applicant is resident outside British India, to the Income-tax Officer 
appointed by the Central Board of Revenue. 

*40. An application for refund of income-tax under Section 
49 of the Act shall be made in the following form ; — 

Application for relief from douljlc income-tax under Section 49 of 
the Indian Income-tax Act, 1922. 

I, of , do hereby state that I 

have paid (or under the provisions of Section 49B of the Act must be 
deemed to have paid) United Kingdom income-tax and super-tax amounting 
to £ for the year ending 19 , on an income of £ 

and that Indian income-taxi income-tax and super-tax of Rs. 
has also been paid (or under the provisions of Section 49B of the Act must 
be deemed to have paid) on the same income | income from llie same source 
amounting to Rs. I have obtained relief under the provisions 

of Section 27 of the Finance Act, 1920, at the rate of in 

accordance wkh the attached certificate from His Majesty’s Inspector of 
Taxes. 

I now pray for a further relief at the rate of amounting 

to Rs. under Section 49 of the Indian Income-tax Act, 1922, 

to which I am entitled. My income from all sources to w'hich this Act 
applies during the “previous year’’ ending on the 19 , 

amounted to Rs. only — see Return of income attachedlalready 

submitted. 

Signature. 

Dated 19 . 

Old Rule. [40. An application for refund of income-tax 
under section 49 of the Act shall be made in the following form : — 

Application for relief from double income-tax under section 49 
of the Indian Income-tax Act, 1922. 

I> of , do hereby state 

that I have paid United Kingdom income-tax and super-tax 
amounting to £ for the year ending 19 on an 

income of £ and that Indian income-tax] income- 

tax and super-tax of Rs, has also been paid on the 

same income j income from the same source amounting to Rs. 

. I have obtained relief under the provisions of section 
27 of the English Finance Act, 1920, at the rate of 

•Substituted in place of Old Rule 40 by Notification No. 36, dated 29th April 
1939 (Gazette of India), 
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see. attached certificate from the Inspector of Taxes 
I now pray for a further relief at the rate of amounting 

to Rs. under section 49 of the Indian Income-tax 

Act, 1922, to which I am entitled. My income from all sources 
to which this Act applies during the “previous year” ending on 
the 19 , amounted to Rs. 

■only: — Return of income attached | already submitted. 

Signature. 

I hereby declare that what is stated herein is correct. 

Signaturc.'\ 

Dated 19 . 

*40-A. An application for refund of income-tax under the 
India and Burma (Income-tax Relief) Order, 1936, shall be made 
in the following form : — 

Application for relief from douihlc\triple income-tax under the India 
and Burma {Income-tax Relief) Order, 1936. 

I of do hereby 

state that I liavc paid* Burma Income-tax lincome-tax and super-tax amount- 
ing to Rs. Burma Income-tax|income-tax and super-tax and United 

Kingdom income-taxi income tax and super-lax amounting to Rs. 
and £ respectively 

for the year 31st March 19 on 

ended 

an income of Rs. . t i- • .. i- 

. and that Indian income-tax | m- 

Rs. and £ respectively 

come-tax and super-tax of Rs. has also been paid on the same income 

part of the same income amounting to Rs. I am therefore 

entitled to relief under the provisions of the India and Bunna (Income-tax 
Relief) Order, 1936 at the rate of *(I have obtained relief 

under provisions of section 27 of the Finance Act, 1920 at the rate of 
in accordance with the attached certificate from His Majesty’s Inspector 
of Taxes). 

I now pray for ’relief amounting to Rs. under the India and 

Burma (Income-tax Relief) Order, 1936. My income from all sources to 
which the Indian Income-tax Act, 1922, applies during the previous year 
ending on the 19 , amounted to Rs, only See 

• Inserted by NoHfication No. 36, dated ^ April 1939 {Gazette of India). 

J. For claimants fpr the relief from triple income-tax only. 
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return of income attached! already submitted. I attach the official receipt 
of the Burma income-tax paid and the notice of assessment, showing the 
basis on which the liability has been computed (^as also copies of the 
appellate order of the Assistant Gommivssioner and or the Order on revision 
by the Commissioner. 

Signature. 

T hereby declare that what is stated herein is correct. further declare 
that as regards my Burma assessment, I have no intention to appeal to the 
Assistant Commissioner or to approach the Commissioner to revise it. 


Signature. 

Dated 19 

'^40-B. An appeal under the India and Biinna ( Incoine-tax 
Relief) Order, 1936, shall he in the following* form: — 

Form of afpeal against an order refusing to grant a refund under 
the India and Burma {Income-tax Relief) Order, 1936. 

To 


The Appellate Assistant Commissioner of 

Idle day of 19 

The petition of of post office, 

District, sheweth as follows: — 

Your petitioner applied to the Income-tax Officer for a refund under 
the India and Burma f Income-tax Belief) Order, 1936, of Rs. 

The Income-tax Officer has by his order dated the of 

which a copy is attached rejected the application! granted a refund of only 
Rs. . Intimation of this order was received by your peti- 

tioner on 

Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and the refund asked for may be granted. 

Signed. 

1. Where the income on which income-tax has been charged differs from that on 
which super-tax has been charged both amounts must be specified. 

2. In cases in which no appeal to the Assistant Commissioner or. petition to revise 
the assessment to the Commissioner has been made these words or the appropriate 
part thereof may be struck off. 

3. In case of an appeal and a revision petition have been made or only an appeal 
has been made, these words or the approprite part thereof may be struck off. 

* Inserted by Notification No. 35, dated 29th April 19,39 (Gazette o] Indi(»), 
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Grounds ot* Appkai,. 
form of verification. 

I, , the petitioner named in the above petition do 

declare that what is stated therein is true to the best of my information and 
belief. 

Siyned. 

*41. The application under Rules 36, 36y\. or Rule 40 may 
be presented by the applicant in person or through a duly author- 
ized agent or may be sent by post. 

Old Ride. 1 41. The aj^plication under rule 36 or rule 40 
may be pre.scntcd by the aitplicant in person or through a duly 
authorized agent or may be sent l)y post.] 

42. A return shall be furni.shed by the principal officer of 
a Company under section 19-A in respect of a dividend or 
aggregate dividends if the amount thereof exceeds Rs. .S,0(X). 

42- A. A return shall be furnished by the person responsible 
for i)aying interest not being interest on securities in respect 
of amounts of interest or aggregate interest exceeding Rs. 1,000. 

43. The return by the principal officer of a Company under 
section 19-A .shall be in the following form and shall be delivered 
to the Income-ta.x Officer who assesses the company: — 

Rchmi under section 19-A of the Indian In-come-tax Act, 1922, 
for the year 1st April 19 . 31st March 19 . 

Name of Company 

Address of Company 

(1) Resident v^hareholders| Non-Resident Shareholders. 


Serial 

number. 

Name of shareholder. 

Address 

of 

shareholder. 

Date of 
declaration 

(2) Amount of 
dividends. 



of dividends. 

Net. 

Gross. 

1 

2 

3 

4 

5 

6 


▼ 



Rs. 

Rs. 


* Substituted in place of Old Rule 41 by Notification No. 36, dated 29th April 
193& t Gpsette o/ India) . 
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I, , the principal officer of the 

Company, hereby certify that the above statement contains a 
complete list of the resident | non-resident shareholders of the 
Company to whom a dividend or aggregate dividends exceeding 
Rs. 5,000 was or were distributed in the period from the 1st 
April 19 to the 31st March 19 . 


Sicjnaturc. 

Dated 19 . 

Note 1. -Separate forms should be used for resident and non-resident sliare- 
holders. 

Note 2. — Where dividends are issued “ free of income-tax," the fiKiJre to be 
entered in column 5 is the sum actually paid, and the figure to be entered in column 6 
is the aggregate of the sum so paid and the amount of income-tax payable by the 
Qimpany in respect of the dividends. 

43-A. The return under section 20-A shall be in the fol- 
lowing form and shall be delivered to ihe Income-tax Officer in 
whose jurisdiction the person responsible for paying interest 
resides : — 


Return under section 20-A of the Indian Income-tax Act, 1922, 
for the year 1st April 19 to 31st March 19 . 


Name of payer. 


Address of payer. 






Amount 

Serial 

No. 


Address 

Date 

of 

Name of payee. 

of 

of 

interest or 


payee. 

payment. 

aggregate 

interest. 




i 

1 

1 




I hereby certify that the above statement contains a complete 
list of persons to whom interest or aggregate interest exceeding 
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iRs. 1,000 was paid during the period 1st April 19 to 31st 
March 19 . 

Signature. 

Dated 19 . 

*44. The following bodies arc recognised by the Central 
Board of Revenue as associations of accountants for the purposes 
of clause (iii) of sub-section (2) of Section 61 of the Indian 
Income-tax Act, 1922: — 

1. The Institute of Chartered Accountants in England and 

Wales; 

2. The Society of Accountants in Edinburgh; 

3. The Institute of Accountants and Actuaries in Glasgow ; 

4. The Society of Accountants in Aberdeen; 

5. The Institute of Chartered Accountants in Ireland; 

6. Th^ Society of Incorporated Accountants and Auditors, 

London. 

*45. The following accountancy examinations are recog- 
nised by the Central Board of Revenue for the purpose of 
sub-clause (b) of clause (iv) of sub-section (2), of Section 61 
of the Indian Income-tax Act, 1922: — 

1. Government Diploma in accountancy examination con- 

ducted by the Accountancy Diploma Board, Bombay ; 

2. Diploma in Commerce issued under the authority of the 

Provincial Governments in Madras, Bengal, Punjab 

and Delhi ; 

3. The r'irst Examination of the Auditor’s Certificates 

Rules conducted by the Indian Accountancy Board. 

*46. The following educational qualifications are prescribed 
by the Central Board of Revenue for the purposes of sub-clause 
(c) of clause (iv) of sub-section (2) of Section 61 of the Indian 
Income-tax Act, 1922: — 

A degree in Commerce, law, Economics or Banking includ- 
ing Higher Auditing conferred by any of the following 
Universities : — 

I. Indian Universities.— Any Indian University incorpo- 
rated by any law for the time lieing in force. 

f Added to the old Rules after the Amending Act VII of 1939, vide Notification 
No. 25 publidied in the Gatefle ef India, dated April 1 a»»d 8, 1939. 

■ 43 '.;'.'.' 
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11. Rangoon University. 

III. English and I'Eelsh Universities. — The Universities of 
Birmingham, Bristol, Cambridge, Durham, I,eeds, Liverpool, 
London, Manchester, Oxford, Reading, Sheffield and Wales. 

IV. Scottish Universities. — The Universities of Aberdeen, 
Edinburgh, Glasgow and St. Andrews. 

V. Irish Universities. — The Universities of Dublin (Trinity 
College) and the Queen’s University, Belfast.” 


FINANCE DEPARTMENT (CENTRAL REVENUES). 

Notification No. 9, dated the 15th March, 1930. 

In exercise of the powers conferred by Chapter IX-A of the 
Indian Income-tax Act, 1922 (XI of 1922), the Governor 
General in Council is pleased to make the following rules, the 
same having been previously published as rc(iuired by sub- 
section (1) of section 5S-L read with sub-section (4) of section 
59 of the said Act: — 

1. These rules may be called the Indian Income-tax (Pro- 
vident Funds Relief) Rules. 

2. In these rules, “section” means a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 

3. The contributions made by employees after the date of 
recognition of a provident fund and the interest on the accumu- 
lated balances of such contributions shall be wholly invested in 
securities of the nature specified in clause (a), (h), (c), (d) or 
(e) of section 20 of the Indian Trusts Act, 1882, and payable 
both in respect of capital and of interest in British India. 

4. (1) Withdrawals by employees shall not be allowed by 
the trustees except on special grounds in the following circums- 
tances or circumstances of a similar nature — 

(a) to pay expenses incurred in connection with the ill- 
ness of a subscriber or a member of his family; 

(/;) to pay for the passage over the sea of a subscriber 
or any member of his family; 

(c) to pay expenses in connection with marriages; 
funerals or ceremonies which by the religion of the 
subscriber it i$ incumbent upon him to perform ahi4> 
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in connection with which it is obligatory that 
expenditure should be incurred; 

((/) to meet the expenditure on building or purchasing 
a house or a site for a house provided that such 
house or site is assigned to the trustees of the fund ; 

• (<^0 hj pay premia on policies of insurance on the life 
of the subscriber or of his wife provided that the 
policy is assigned to the trustees of the fund and 
that the receipts granted by the insurance company 
for the i)remia are from time to time handed over 
to the trustees for inspection by the Income-tax 
Officer. 

(2) For the purposes of sub-rule ( /) “Family” means any 
of the following ))ersons who reside with and arc wholly depen- 
dent on the em])loyee, namely: — the employee’s wife, legitimate 
children, step children, parents, sisters and minor brothers. 

(2) No such withdrawal shall exceed (1) the pay of the 
employee for three motiths, or, in the ca.se of a withdrawal for 
the purpose .s])eciried in clause (d) of sub-rule (1) six months 
at the time when the advance is granted, or (2) the total of 
the accumulation of exempted contributions and exempted interest 
contained in the balance to the credit of the employee whichever 
is less. 

( / ) A second withdrawal .shall not be permitted until the 
.sum first withdrawn has l)een fully repaid. 

5. (1) Where a withdrawal is allowed for a purpo.se 
specified in clause (d) or clause (e) of sub-rule (2) of rule 4 
the amount withdrawn need not be repaid. 

(2) Where a withdrawal is allowed for any other purpose 
the amount withdrawn shall be rejiaid in not more than twenty- 
four equal monthly instalments and .shall bear interest in accord- 
ance with rule 6 and no further withdrawal shall be permitted 
until repayment has been effected in full. 

6. In respect of withdrawals which are repaid in not more 
than 12 monthly instalments, an additional in.stalment of 4 per 
cent, of the amount withdrawn shall be paid on account of 
interest ; and in respect of withdrawals which are repaid in more 
than 12 monthly instalments two such instalments of 4 per cent, 
of the amount withdrawn shall he paid on account of interest : 

Provided, however, that at the discretion of the Trustees 
of the Fund, interest may be reeovered oh the amount with- 
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drawn or the balance thereof outstanding from time to time at 
1 per cent, above the rate which is payable for the time Ijeing 
on the balance in the fund at the credit of the member. 

7. The employer shall deduct such instalments from the 
employee’s salary, and pay them to the Trustees. The deductions 
shall commence from the second monthly payment made gfter 
the withdrawal or in the case of an employee on leave without 
pay from the second monthly payment made after his return to 
duty. 

8. In case of default of repayi.ncnt of instalments under 
rules 6 and 7, the Commissioner of Income-tax may at his 
discretion order that the amount of the withdrawal or the amount 
outstanding shall be added to the total income of the employee 
for the year in which the default occurs and the Income-tax 
Ollicer shall assess the employee accordingly. 

9. Notwithstanding anything contained in rules 4 to 8, it 
shall be open to the trustees of a recognised provident fund to 
permit the withdrawal of ninety per cent, of the amount standing 
at the credit of an employee if the employee takes leave prepara- 
tory to retirement, i)rovided that if he rejoins duty on the expiry 
of his leave he shall refund the amount drawn together with 
interest at the rate allowed by the fund. 

9-A. Where the accounts of a recognised provident fund 
arc kept outside British India, certified copies of the accounts 
shall be supplied not later than the 15th June in each year to a 
local representative of the employer in British India: 

Provided that the Income-tax Officer may in any year 
appoint a date later than the 15th June as the date by which the 
certified copies shall be supplied. 

10. (i) An application for recognition shall be made by 
the employer maintaining the fund for which recognition is 
sought and shall be accompanied by the following documents: — 

(a) the trust deed if any in original with one copy 
thereof, the latter to be retained by the Commis- 
sioner, and 

(h) the rules of the fund: 

Provided that if the original of the trust deed cannot con^ 
veniently be produced, it shall be open to the Commissioner of 
Income-tax to accept in lieu of the original a cOpy certified 
either by a Magistrate or in any manner specified in rule 7 df j 
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the, Indian Con^panies Rules, 1914, in which case an additional 
copy shall be furnished for retention by the Commissioner. 

(2) The application shall be submitted through the Income- 
tax Officer of the area in which the accounts of the funds are 
kept, or, if the accounts arc kept outside India, through the 
Income-tax Officer of the area in which the local headquarters 
of the employer are situate. 

(i) The application shall contain the following informa- 
tion : — 

(a) Name of employer and address, his business, pro- 
fession, etc., also his principal place of business. 

(/>) Numlier of employees subscribing to the fund — 

(t) in British India; 

(ii) in Indian States; 

(Hi) outside India. 

(c) Place where the accounts of the fund arc or will be 

maintained. 

(d) If the fund is already in existence — 

(/) a copy of the last balance sheet of the fund, where 
such is maintained, 

(ii) details of investments of the fund. 

(4) A verification in the folloMung form shall be annexed 
to the application: — 


Form oi' VrvRiEiCATioN. 

We 1 1, the trustee (s) of the abovenamed fund, do declare 
that what is stated in the above application is true to the best 
of our information and belief, and that the documents sent 
herewith are the originals or true copies thereof. 

11. Where an employee of a company owns shares in the 
company with a voting power exceeding ten per cent, of the 
whole of such power the sum of the exempted contributions of 
the employee and employer to the recognised provident fund 
maintained by the* company shall not exceed Rs. 250 in any 
month. 

12. If an employee assigns or creates a charge upon his 
beneficial interest in a recognised provident fund, the Income- 
tax Officer shall, on the fact of the assignment or charge coming 
to his knowledge, give notice to the employee that if he does not 
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secure the cancellation of the assii^nment or charge within two 
months of the date of receipt of the notice the consideration 
received for such assignment or charge within two months of the 
date of receipt of the notice the consideration received for such 
assignment or charge shall l)e deemed to be income received by 
him in the year in which the fact became known to the Income-tax 
Officer and shall be assessed accordingly. 

13. If the Commissioner withdraws recognition from a 
recognised provident fund, the balance to the credit of each 
employee at the end of the financial year prior to the date of the 
withdrawal of recognition shall be paid to him free of income- 
tax and super -tax at the time when such employee receives the 
accumulated balance due to him. The remainder of the accumu- 
lated balance due to him shall be liable to income-tax and 
super-tax as if the fund had never been recognised. 

14. Before withdrawing recognition, the Commissioner of 
Income-tax shall give an opportunity to the employer and the 
trustees of the fund to show cause why recognition should not 
be withdrawn. 


FINANCK DliPARTMENT (CI{NTRA1, RE Vb:NUES). 


Notification No. 10, dated the 15th March, 1930. 


In pursuance of sub-section (2) of section 58-F of the Indian 
Income-ta.x Act, 1922 (XI of 1922), the (awernor Ceneral in 
Council is pleased to fix six per cent, as the rate referred to in 
the said sub-section. 


CENTRA!. BOARD OF RlWENUE. 

Notification No. 12, dated the 15th March, 1930. 

In exerci.se of the powers conferred by Chapter IX-A and 
by section .59 of the Indian Income-tax Act, 1922 (X I of 1922), 
the Central Board of Revenue, is ])lease(l to make the following 
rules, the same having been previously published as required by 
sub-section (7) of .section 58-1. read with sub-section (4) of 
section 59 of the said Act: — 

1. These rules may be called the Indian Income-tax ( Provi- 
dent Funds Relief) (Central Board of Revenue) Rules. 

2. In these rules “section” means a section of the Indian 
Income-tax Act, 1922 (XI of 1922). 
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3. An order according recognition to a provident fund shall 
take effect — 

(o) in cases where the application for recognition has 
been received by the Coininission of Income-tax 
before the 31st May 1930 — on 31st May 1930; 

(/;) in other cases — on the last day of the month in which 
the order is made, or, at the request of the 
employer, on the last day of any later month in the 
same financial year. 

4. An appeal under sub-section (.t) of section 58-B .shall 
be in the following form and shall be verified in the manner 
indicated therein : — 

I'orm of appeal against non-recognition of a Provident Fund hy- a 
Commissioner of Income-tax. 

To 


'J'he Central Hoard of Revenue. 

d'he petition of employer (s) 

carrying on busines.s, profession or at 

Your petitioner(s) applied to the Commissioner of Income-tax under 
section 58- H of the Indian Income-tax Act, 1922, for the recognition of 
the provident fund maintained by them (him) for the benefit of their (his) 
employees. The Commissioner of Income-tax has refused recognition for 
the reasons stated in his order dated of which a copy is 

attached. 

For the reasons set out below your petitioncr(s) submit(s) that the 
fund should be recognised; and pray(s) that the Central Board of Revenue 
may be pleased to accord recognition. 

Grounds ok appkai.. 

Wc|I the petitioner(s) named in the above 

petition do declare that what is stated therein is true to the best of our|my 
information and belief. 

Signature 

Address of Appellant. 

Date 

5. The accounts of a recognised provident fund shall be. 
prepared at intervals of not more than twelve months. 

6. An account shall be maintained for each subscriber to 
the fund in the following form 



344 


THE INDIAN INCOME-TAX ACT 


3:^ 

81 

W| 

< 


CL i-xj 


^3 

C 

3 

u. 

6fl 

C 

I 


0 

B 

fi 

Q 


i 

« 

; 2 ; 


‘S3|JBU19^ ^ 1 


■ 

•(01 PUB 1 ^ I 

‘S) oraoDui jb^oj oi suoiijppy ~ j 



Not Exempt. 

Zl uumioa snuriu ^ 

01 uumjo^ '^saio^ui - 

1 

1 

i 



’n uumioD snuTui ^ 

0 uuinioQ suo{;nq|jjuo3 "" 




a 

6 

*B d 

0 /, — :ju XI uumjOD !:i 

UI sums uo xs9J91«I 

i 

t 



'l r4 

ti 

9 ) 

X 

U 

•jbbA aqx joj Xjbjbs 

JO qjg-x Suipaaa z 

-xa jou suoijnqujiio^ 




jj 

*8 Pu^ o 

9 suuinico ‘:|S3J3^ui [BIOx 




*Z pu« St 

suuinioo ‘suoi;nqu:iuoD i^iox 





! -i uuinpD 00 

1 ui sums uo :iS3J3;iri 

1 

! 

7 and 8. 

1 •9jn:jBnu 

S ! 'juoSunuoo B JO suon 

o I -nqu;uo3 s^ja^oidmg 

c i * 




j ‘S uuinioD ^ 

1 j ui sums uo :jsajo'jui 




vd 

C 

CO 

o 1 -jaXoiduia Aq »n ! 

§ i suotinqujuoo jcjnSag | 


j 

I 

J 

*5 !■ 

s 1 

!' 

! 

i 

1 

•g uumjOD rr 1 

ui sums uO jsaiajui i 

•aaXojd j 

-uia Aq suotjnqujuoo ^ ! 

i 



3 and 4. 


b 

tn 


■3 

I 

73 

>• 


cd 


•£ 

8 


tli 

n 

8 

eq 


<s 


S o 

O^G 
H OvM^T-( 

O w O 073 . 

■e , . csj -e ^ 2 

S §73 P'S e 

§|§i|i 

aSd « ^ o 
o o 

i 

iKl^il 

< < 





346 the INDIAN INCOME-TAX ACT 

7. An abstract for the financial year or other applicable 
accounting period of the individual account of each employee 
participating in a recognised provident fund shall be furnished 
by the trustees to the Income-tax Ofl'icer of the area in which the 
employer conducts his business, profession or vocations, or to such 
other Income-tax Officer as the Commissioner may, in each case, 
direct, not later than the fifteenth day of June in each year^ It 
shall be in the form prescribed in rule 6, but shall show only the 
totals of the various columns thereof for the financial year or 
other accounting jieriod. It shall also give an account of any 
temporary withdrawals by the employee during the year and of 
the repayment thereof. 

8. The account to be made under the provisions of sub- 
section (I) of section 58-J shall show in respect of each employee 

(i) the total salary paid to the employee during the period 
of his participation in the provident fund, 

(u) the total contributions, 

(Hi) the total interest which has accrued thereon, and 

(iz>) so far as may l)e, the percentage of the employee’s 
salary in accordance with which contributions 
have been made by the employer and employee. 


CKNTRAf. BOARD Ob' RKYRNUH. 

N olification No. 35, dated the 12th July 1930. 

In exercise of the powers conferred by sub-section (7) of 
.section 33-A of the Indian Income-tax Act, 1922 (XI) of 1922), 
the Central Board of Revenue makes the following rules : — 

Rui.ES. 

(1) The Commissioner of Income-tax on receipt of an 
appeal under .section 33-A of the Indian Income-tax Act, 1922, 
shall, unless, in pursuance of the proviso to sub-section (3) of 
that section, the appeal is withdrawn, appoint a Board of 
Referees consisting of not less than three and not more than five 
members chosen by him, subject to the provisions of sub-section 
(0) of that section, from a panel constituted and maintained by 
the Central Board of Revenue. 
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(2) Appointments to, and resignations or removals from, 
the panel shall be published in the Gazette of India, 

(3) The names of the members chosen by the Commissioner 
shall be communicated to the appellant within one week of receipt 
of the appeal in the Commissioner’s office or of the decision of 
•the Commissioner under section 33, as the case may be. 

(4) Within a period of 15 days from the receipt of the 
eommunicatioh, the appellant may object, without giving any 
reasons, to the inclusion of any name or names in the Board, and 
submit the names of not less than five members of the panel to 
whom he will not object. 

(5) In the event of an objection to any name, the Commis- 
sioner shall substitute a fresh name therefor, but shall not be 
bound to accept a name submitted by the appellant, and shall 
communicate it forthwith to the appellant. 

(d) The appellant may not subsequently o1)ject to the inclu- 
sion in the Board of any name .submitted by hitn.self. 

(7) The appellant shall be allowed one further period of 
fifteen days in which to object to names not originally included 
by the Commissioner nor submitted by himself. 

(2) If the appellant has twice objected to the constitution 
of the Board jiroposed by the Commissioner, the Central Board 
of Revenue .shall .settle the composition of the Board and the 
decision of the Central Board of Revenue shall be final. 

(P) The time and place of the fir.st meeting of the Board 
shall lie fixed by the Commi.ssioner after con.sulting the members. 
The time and place of subsequent meetings shall be fixed by the 
Board and announced to the appellant and the Commissioner. 

(10) The members of the Board shall elect their own Chair- 
man. 

(11) The decision of the Board shall be the decision of the 

majority of members present. All the members present shall 
sign the report, and any member who differs from the others 
may record a dissenting minute. Should there be an equality 
of votes, the Chairman shall have a casting vote. No decision 
of the Board which is signed liy less than half the members shall 
be valid. The proceedings of the Board shall not be inv^idated 
merely by reason of the absence of a niiember or his failure to 
sign the report of the Board* • 
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HIGH COURT, ORIGINAL SIDE. 

Calcutta, the 27th November 1935. 

It is ordered that with ellFect from the 1st day of January 
1936, Chapter XXX a of the Rules of the Original Side of the 
High Court of Judicature at Fort William in Bengal be repealed 
and that the rules hereinafter set out be substituted therefor. 

RULES UNDER THE INDLVN INCOME TAX ACTS. 

The jurisdiction given by the Indian Income Tax Act is a 
special jurisdiction, and forms no part of the original or appel- 
late jurisdiction of the Court. No rules of procedure are provided 
in the Acts for References other than in section 66A of the Act 
of 1922, and the following rules have been made by virtue of 
the inherent jurisdiction of the Court. The procedure upon 
appeals to His Majesty in Council under section 66A is governed 
by the Code of Civil Procedure. 


Reference to he presented to Registrar. 

1. All references under section 66 of the Indian Income 
Tax Act, 1922, shall be presented to the Registrar, Original Side, 
and shall be dealt with on the Original Side. 

Paper Books. 

2. The statement of the case shall be drawn up by the 
Commissioner and shall be in the form of numbered paragraphs 
setting out all the relevant facts and proceedings in chronological 
order and then the question of law arising therefrom. Paper 
Books in respect of each reference shall be prepared by or on 
behalf of the Commissioner and shall be filed within one month 
(or within such further time as the Registrar shall allow) of 
the pre.sentation of the references. Four copies of the Paper 
Book shall be supplied without charge by the Commissioner to 
the assessee. Further copies shall be supplied upon payment of 
their costs. 

Appointment of Bench to hear. 

3. Upon the Paper Books being filed the Registrar shall lay 
the matter before the Chief Ju.stice who shall appoint a Bench 
under section 66A of the said Act to hear the reference and shall: 
fix a day for the hearing. 
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Notice to parties. 

4. Notice of the day fixed for the hearing shall he given hy 
the Registrar to the Commissioner or his legal representative (if 
any). The Registrar shall cause such notice to be served on all 
parties to the reference. 

Applications under section 66(3). 

5. Every application under section 66(3) of the said act 
shall he presented to the Registrar, Original Side, who shall sub- 
mit the same to the Chief Justice or to the Bchch appointed hy 
the general or special order of the Chief Justice, for ihe purpose 
of fixing a date for hearing. The Registrar shall intimate to 
the applicant or his legal representative (if any) the date so fixed 
and the Bench before which the same shall be made. 

Service of Rule under section 66(3). 

6. Whenever a Rule is issued by the Court on an applica- 
tion under section 66(3) of the Indian Income Tax Act, the 
Rule, together with a copy of the petition or affidavits in respect 
of such application, shall be served upon the Commissioner of 
Income Tax. The Commissioner shall he at liberty to show 
cause hy means of a letter addressed to the Registrar, Original 
Side. 


Who may act. 

7. Advocates not entitled to practise on the Original Side 
and Attorneys shall be entitled to appear and act in all matters 
governed by these rules. 


Co.<its. 

8. Costs in all Income Tax matters are within the discretion 
of the Court, and, will be paid by such party or parties as the 
Court may order. Unless otherwise ordered, they will be taxed 
according to the scale on the Original Side. Costs of and 
incidental to a rcfei'ence will be taxed in the same manner as of 
a hearing of an appeal from a decree of the Original Side, 
including fees to advocates entitled to practi.se on the Original 
Side, and if such costs are ordered to be paid by the Commis- 
sioner to the assessee on a reference made under sub-section (2) 
or (3) of section 66 of the said Act, the Taxing-Officer shall, in 
addition, allow the assessee any fees paid by him under the said 
sub-section (2), on the application for the reference. 
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In proper cases the Court may order that an advocate not 
entitled to practise on the Original Side, or an Attorney, appear- 
ing on such reference, shall receive for all his work and labour 
in the matter a fee of seven gold mohurs or such other sum in 
gross in lieu of taxed costs as the Court may allow, besides such 
fees for Advocates entitled to practise on the Original Side, if, 
any, appearing therein, as the Court may allow. 

By order of the High Court, 

A. I,. COl,l,KT, 

Registrar. 

Calcutta Gasettc, Dec. 5, 1935, part I, Page 2454. 


ACT III Ol'' 1926. 


An act to niCTKRMiNK thi-; t.iatui.ity oi' certain Governments 

TO TAXATION IN BrITiSII IndIA IN RESIMvCT OE TRADING 

OPERATIONS. 

Whereas it is expedient to determine the liability to taxa- 
tion for the time being in force in British India of the Government 
of any part of His Majesty’s dominions, exclusive of British 
India, in respect of any trade or business carried on by or on 
behalf of such Government; It is hereby enacted as follows: — 

Short title and com- 1- (/) This Act may be called the 

mencement. Government Trading Ta.xation Act, 1926. 

(2) It shall come into force on such date* as the Governor- 
General in Council may, by notification in the Gazette of India, 
appoint. 


2. (7) Where a trade or business of any kind is carried 

on by or on behalf of the Government 
of any part of His Majesty’s Dominions, 
exclusive of Briti.sh India; that Govern- 
ment shall, in respect of the trade or busi- 
ness and of all operations connected therewith, all property 
occupied in Britush India and all goods owned in British India 


Liability of certain 
Governments to taxation 
in respect of trading 
operations. 


for the purposes thereof, and all income arising in connection 
therewith, be liable — 


* The Act came ijlto force with effect from the 1st April, 1^. 
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Act XI of 1922. 


(a) to taxation under the Indian Income-tax Act, 1922, 
in the same manner and to the same extent as in 
the like case a company would he liable; 

(b) to all other taxation for the time being in force in 

British India in the same manner as in the like 
case any other person would be liable. 

(2) For the purposes of the levy and collection of income- 
tax under the Indian Income-tax Act, 1922, in accordance with 
the provisions of siib-section (Z), any ('jovernment to which that 
sub-section applies shall be deemed to be a company within the 
meaning of that Act, and the provisions of that Act shall apply 
acconlingly. 

(.?) In this section the expression “His Majesty’s Dominions” 
includes any territory which is under His Majesty’s protection 
or in res])ect of which a mandate is being exercised by the 
Government of any part of His Majesty’s Dominions. 


THb: INDIA AND BURMA (INCOME-TAX RELIEF) 

ORDER, 1936. 

PART I. 

Introductory and CiKnjvral. 

1. This Order may be cited as “The India and Burma 
(Income Tax Relief) Oi'der, 1936.” 

2. The Interi)retation Act, 1889, applies for the interpreta- 
tion of this Order as it applies for the interjiretation of an Act 
of Parliament. 

3. Any reference in this Order to, or to any provisions 
of, the Indian Income-tax Act, 1922, shall be construed as a 
reference to that Act or those provisions as for the time being 
in force in India, as for the time being in force in Burma, or as 
for the time being in force both in India and in Burma, as the 
context and the circumstances may require, or, if that Act or 
those provisions have been repealed and re-enacted, either with 
or without modifications, to the re-enacting Act or provisions 
as in force as aforesaid. 
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4. In this Order, “income tax” or “tax,” in relation to India 
or Burma, means income-tax payaljle in accordance with the 
Indian Income-tax Act, 1922, and includes super-tax so payable ; 
and other expressions have, except w’here the context otherwise 
rccjuires, the same meanings as in the Indian Income-tax Act, 
1922. 

5. Relerences in this Order to the rate of tax shall — 

(a) in relation to India or Burma, be construed as 

references to a rate determined by dividing the 
amount of income-tax paid in India or Burma, as 
the case may be, for the year in question (before 
deduction of any relief granted under section forty- 
nine of the Indian Income-tax Act, 1922, or under 
this Order) by the amount of the income on which 
tax was charged ; 

(b) in relation to the United Kingdom, mean the appro- 

priate rate of United Kingdom income-tax for the 
year in ([uestion as defined for the purposes of 
section twenty-seven of the Finance Act, 1920. 


6. Any reference in this Order to the lower of two rates 
shall, where the rates are equal, be construed as a reference to 
either of those rates, and any reference in this Order to the two 
lowest of three rates shall, where the three rates are equal, be 
construed as a reference to any two of them, and where tw^o of 
the three rates are equal and the third is less, be construed as a 
reference to the lowest rate and one of the equal rates. 

7. This Order .shall have effect with rc.spect to the financial 
year beginning on the date of the commencement of Fart III of 
the India Act and every sub.sequent financial year: 

Provided that if, at any time after the expiration of three 
years from the commencement, of Part III of the India Act, the 
Governor-General of India gives to the Governor of Burma, or 
the Governor of Burma gives to the Governor-General of India, 
notice of his desire that this Order shall cease to operate, the 
Order shall not have effect with rc.spect to any financial year 
subsequent to the financial year next following that during which 
the notice is given. 
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. PART 11. 

Relief in India. 

1. If any person who has paid Indian income-tax for any 
year on any jjart of his income proves to the satisfaction of the 
Income-tax Officer that he has paid for that year Burman income- 
tax, or Burman income-tax and United Kingdom income-tax, in 
respect of that part of his income, he shall be entitled to a refund 
of Indian tax calculated on that part of his income at the appro- 
priate rate of relief. 

In this paragraph “appropriate rate of relief” means — 

(o) in relation to income taxed in India and Burma and 
not in the United Kingdom, a rate bearing to the 
Indian rate of tax or the Burman rate of tax, 
whichever is the lower, the same proportion as the 
Indian rate of tax bears to the sum of the Indian 
rate of tax and the Burman rate of tax; 

(b) in relation to income taxed in India, Burma and the 
United Kingdom, a rate bearing to the difference 
between the total rate at which he was entitled to, 
and obtained, relief in the United Kingdom under 
section twenty-seven of the Pinance Act, 19^0, in 
respect of that income, and the sum of the two 
lowest of the three rates of tax the same proportion 
as the Indian rate of tax bears to the sum of the 
Indian rate of tax and the Burman rate of tax. 

2. No refund of tax shall be payaWc in India under section 
forty-nine of the Indian Income-tax Act, 1922, in respect of any 
income which is taxed under that Act in Burma, and if any such 
refund is made it shall be repaid. 

3. Any sums repayable under the last foregoing paragraph 
and any sums overpaid by way of refund under this Part of this 
Order shall be recoverable as if they were arrears of income-tax. 

4. No income which an assessee proves to the satisfaction 

of the Incottie-tax Officer to have been charged in his hands to 
income-tax under the Indian Income-tax Act> 1922, for any year 
preceding the commencement of Part III of the India Act shall 
be included in India in the assessment of his income for any 
subsequent yekr, * 

■45 '■ 
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5, In the provisions of the Indian Income-tax Act, 1922 
(other than the provisions of section forty-nine thereof) — 

(a) any reference to that Act or to section forty-nine 

thereof shall be construed as including a reference 
to this Part of this Order; 

(b) any reference to section twenty-seven of the lunanc'e 

Act, 1922, shall be construed as including a refer- 
ence to Part III of this Order; 

(c) any reference to the United Kingdom in relation to 

relief under the said section twenty-seven, or in 
relation to refunds under the said section forty- 
nine, shall be construed as including a reference 
to Btirma in relation to refunds under Part III of 
this Order or this Part of this Order, as the case 
may require. 


PART III. 

RiCifiEt' IN Burma. 

1. If any person who has paid Burman income-tax for any 
year on any part of his income proves to the satisfaction of the 
Income-tax Officer that he has paid for that year Indian income- 
tax, or Indian income-tax and United Kingdom income-tax, in 
respect of that part of his income, he shall be entitled to a refund 
of Burman tax calculated on that part of his income at the 
appropriate rate of relief. 

In this paragraph “appropriate rate of relief” means — 

(o) in relation to income taxed in Burma and India and 
not in the United Kingdom, a rate bearing to the 
Burman rate of tax or the Indian rate of tax, 
whichever is the lower, the same proportion as the 
Burman rate of tax bears to the sum of the Burman 
rate of tax and the Indian rate of tax; 

(b) in relation to income taxed in Burma, India and the 
United Kingdom, a rate bearing to the difference 
between the total rate at which he was entitled to, 
and obtained, relief in the United Kingdom under 
section twenty-seven of the Finance Act, 1920, in 
respect of that income, and the stini of the 
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lowest of the three rates of tax the same proportion 
as the Bitrman rate of tax bears to the sum of the 
Burman rate of tax and the Indian rate of tax. 

2. No refund of tax shall be payable in Burma under 
section forty-nine of the Indian Income-tax Act, 1922, in respect 
of any income which is taxed under that Act in India, and if 
any such refund is made it shall be repaid. 

3. Any sums repayable under the last foregoing paragraph 
and any sums overpaid by way of refund under this Part of this 
Order shall be recoverable as if they were arrears of income-tax. 

4. No income which an assessee proves to the satisfaction 
of the Income-tax Officer to have been charged in his hands to 
income-tax under the Indian Income-tax Act, 1922, for any year 
preceding the commencement of the Burma Act, shall be included 
in Burma in the assessment of his income for any subsequent 
year. 

5. In the provisions of the Indian Income-tax Act, 1922 
(other than the provisions of section forty-nine thereof) — 

(a) any reference to that Act or to section forty-nine 
thereof shall be construed as including a reference 
to this Part of this Order; 

(ft) any reference to section tw'enty-seven of the Finance 
Act, 1920, shall be construed as including a refer- 
ence to Part II of this Order; 

(c) any reference to the United Kingdom, in relation to 
relief under the said section twenty-seven or in 
relation to a refund under the said section forty- 
nine, shall be construed as including a reference 
to India in relation to refunds under Part II of this 
Order or this Part of this Order, as the case may 
require. 
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INDIAN INCOME-TAX ACT, 1922 

(Act XI of 1922) 

An Act to consolidate and amend the Law relating to 
Income-tax and Super-tax. 

(As amended by Act VII of 1939) 

Wiii5RE|AS it is expedient to consolidate and amend the law 

_ relating to Income-Tax and Super-Tax: it 

Preamble. follows:— 

There was at one time a certain amount of controversy as to the true 
place of a preamble in a statute. Some held that the preamble was no part 
of the statute and contained only generally the motives of inducement 
thereof: Mills vs. Watkins, (1794) 6 Mod. 62, per Lord Holt. On the 
other hand, it was said that 'Mt was the key to open the meaning of the 
makers of the Act, and the mischief it was intended to remedy*' : Lord 
Coke, 4 Inst. 330. According to the modern view ''the preamble is 
undoubtedly a part of the Act, and may be used to explain it**. "But, on 
the other hand, although it may explain, it cannot control the enacting 
part, which may, and often does, go beyond the preamble**.^ 

The preamble of a statute has been said to be a good means of finding 
out its meaning, and, as it were, a key to the understanding of it.^ Lord 
Alverstone, C.J., in London County Council vs. Bermondsey Bioscope Co., 
80 LJ.K.B. 144, regretted that "the practice of inserting preambles in Acts 
of Parliament had disappeared**; "for the preamble often helped to the 
solution of doubtful points.** 

The preamble may sometimes be usefully looked at as a guide to 
ascertain the subject matter, scope and object of the statute.^ 

Where the enacting part is clear and unambiguous, the preamble cannot 
be resorted to to control, cut down or restrict it. But where there is 


^ Salkeld vs. Johnson, (1848) 2 Ex. 256 (283), per Pollock^ C.B. 

Walter vs. Lane, (1900) A.C. 539 (548), Earl of Halsbury. 

* Maxwell — Interpretation of Statutes, p. 37. 

" Beale's Cardinal Rules of Legal Interpretation, page 292, 
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ambiguity in the enacting part, the preamble can be resorted to to explain 
it.^ 


The headings above different groups of sections in an Act have been 
taken to have the effect of preamble to those sections and may be referred 
to in aid of construction of them.’ 

■ 

Consolidate and amend: — 

As the preamble shows, this Act is a consolidating and amending one. 
It was designed to take the place of the Indian Income 'fax Act, 1918 
(Act VII of 1918) and the Indian Super-tax Act, 1920, (Act XIX of 
1920). 

History of Income Tax : — 

Financial necessity is the mother of Income Tax in British India as 
in England. As the British Government was responsible for the first 
introduction of this lax in India following the model at home, a short 
study of the history of Income Tax in England will be both pertinent and 
essential to a study of the origin and evolution of the tax in India 

In England: — 

In England income tax was for the first time introduced in 1798 (38 
Geo. Ill, c. 16) by William Pitt in order to meet the financial difficulties 
caused by the war with France. It was known as the “IViple Assessment.*' 
Being a war measure, it was rej^caled shortly after the Treaty of Amiens 
in 1802. But the peace that this Treaty brought was merely a truce. As 
Napoleon's ambitions remained unsatisfied, war broke out again in 1803 


* Beale, pages 292-296. 

Maxwell, pages 37-44. 

Emanuel vs. Constable, (1827) 3 Russ. 436 (438). 

Powell vs. Kempton Park Racecourse Co., (1899) A.C. 143 (157), Earl of 
Ilalsbury, L.C. 

The Sussex Peerage Case, (1844) 11 Cl. & Fin. 85 (143), per Tindal, C.J. 
Commissioners of Income Tax vs. Pemsel, (1891) A.C. 531 (543). 

Pocock vs. Pickering, (1852) 18 Q.B. 789 ( 797), per Qderidge, J. 

Taylor vs. Corporation of Oldham, (1876) 4 Ch.D. 395 (405), Jessel, M.R. 
Overseers of West Ham. vs. lies, (1883) 8 A.C, 386 (388-89), per Lord Blackburn. 
In re: Watts, (1885) 29 Ch.D. 947 (950), Cotton, L.J. 

Fenton vs. Thorley & Co., Ltd,, (1903) A.C. 443 (447), Lord Macnaughten. 
These rules have been applied to Indian cases : 

See Secretary of State vs. Maharaja of Bobbili, (1920) 46 I. A. 302 (309), 
Lord Shaw. 

Manilal Singh vs. Trustees for the Improvement of Calcutta, (1918) 45 Cal. 343. 
Nehra vs. Sajir Pramanik, (1928) 55 Cal. 67. 

Keshab Panda vs. Bhabani, (1913) 18 C.L.J. 187. 

Girija Nandan t'5. Hanuman Das, (1927) 49 All. 25. 

® Dwarkanath vs. Tafazar, (1916) 44 Cal. 267. 

Ram Shankar vs. Ganesh Prasad, (1907) 29 All. 385. 
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and with it the income tax was revived by the Income Tax Act, 1803 
(43 Geo. Ill, c. 122). The principle of deduction at the source was intro- 
duced by this Act, which also divided the tax under the five headings 
known as Schedules A, R, C, D, and E, a feature still to be found in the 
English Statute. The rate of tax w^as five per cent ; but incomes under 
•fl5(Lwere charged on a reduced and graduated basis. By the Income 
‘Tax Act of 1806 (46 Geo. Ill, c. 65) the exemption granted to incomes 
derived from business, professions and offices was restricteil and it was 
reduced to £50. After the Battle of Waterloo and on the conclusion of 
peace the tax was repealed in 1816. 'Phereafter it remained dead for a 
quarter of a century. In 1842 it was revived (5 and 6 Viet. c. 35) by 
Sir Robert Peel owing to the critical financial position of the Government 
brought about by the total deficit of £7^ millions during 1837-8 to 1841-2. 
The rate of tax was 7d in the pound and the exemption limit was fixed 
at £150. The Act of 1842 was more or less a reprint of the Act of 1806 
and it forms to a great extent the basis of the present income tax law^ in 
England. Income Tax has not been discontinued since 1842. In 1853 
Gladstone extended the tax to Ireland by the Income Tax Act of that year 
(16 and 17 Viet. c. 341). The tax was imposed for a period of seven 
years and the rates were reduced, being 7d in the pound for each of the 
first tw'o years, 6d. for each of the next tw^o and 5d for the rest of the 
period. Gladstone expressed the hope that income tax in Great Britain 
W’ould cease to exist on the 5th April 1860. But the Crimean War (1854-6) 
upset his anticipation, and the tax rose to Is 4d in the pound in 1855 and 
1856, w'hich was the highest level attained by it since 1842 up to the out- 
break of the World War iti 1914. In 1878 provision was made for an 
allow^ance being granted in respect of wa'ar and tear of the plant and 
machinery used by traders (41 and 42 Viet. c. 15). In 1880 came the 
Taxes Management Act, (43 and 44 Viet. c. 19) by w^hich the laws relating 
to the management and machinery of the income tax were consolidated. 
In 1894 the exemption limit was raised from £150 to £160 by the Finance 
Act of that year (57 and 58 Viet. c. 30). Income-tax law in England 
remained practically unchanged until 1907 when by the Finance Act (7 
Edw. VIT, c. 13) the differentiation of rates w^as for the first time intro- 
duced. Earned incomes were thenceforth to be charged at a lower* rate 
than unearned incomes, the concession being enjoyable up to the maximum 
total income of £2000. Super-tax w^as introduced in England by the 
Finance Act of (1909^10, 10 Edw. VII, c. 8). It w^as levied on all income 
exceeding £5000 at the rate of 6d for every pound of the income in excess 
of £3000. Moreover, the limit of differentiation betw^een earned and 
unearned income was raised by this Act from £2000 to £3000! The Finance 
Act of 1914 (4 and 5 Geo. V, c. 10) low^ered the minimum income level 
for the purpose of super-tax from £5000 to £3000 and the principle of 
graduation was considerably developed by it, while by the second Fing^ncQ 

:■■■ ■■■■■■■A 
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Act of that year, necessitated by the outbreak of the Waf, a certain flat 
percentage was added to all the existing rates of tax. By the Finance 
Act of 1915 (5 & 6 Geo. V, c. 89) provision was made for the payment of the 
lax, in most cases, by two equal instalments. Further legislation that was 
resorted to during the War only made the grip on the tax-paycf tighter still. 

Income Tax law in its present form in England is . bst^/J • on. 
the Income Tax Act, 1918 (8 & 9 Geo. V, c. 40)® by which the whole 
of the enactments relating to the income-tax (fifty-two in number, enume^ 
rated in the foot-note) were consolidated. This Act has been criticized 
as having failed to rectify the defects of the previous enactments and not 
being suited to modern conditions. ‘'While the Act of 1918 rendered the 
service of bringing together and rearranging in a single Statute the 
material contained in fifty-two previous Acts, it did little to eliminate 
overlapping or inconsistent provisions, and practically nothing to bring the 
law, either in substance or in language, into accord with modern condi- 
tions. This Statute, therefore, which at the present time is the principal 

The Income Tax Act, 1918 (8 & 9 Geo. V, c. 40) was enacted consolidating 
and embodying the material provisions of the following Acts : — 

Income Tax Act, 1842 (5 & 6 Viet, c. 35). 

Land Tax Act, 1842 (5 & 6 Viet., c. 37). 

Income Tax (Foreign Dividends) Act, 1842 (5 & 6 Viet., c. 80). 

Income Tax Act, 1853 (16 & 17 Viet, c. 34). 

Income Tax (Insurance) Act, 1853 (16 & 17 Viet., c. 91). 

' Income Tax Act, 1854 (17 & 18 Viet, c. 24). 

Income Tax (Insurance) Act, 1855 (18 & 19 Viet, c. 35). 

T«es Act, 1856 (19 & 20 Viet, c. 80). 

Income Tax Act, 1859 ( 22 & 23 Viet, c. 18). 

Income Tax Act, 1860 ( 23 & 24 Viet, c. 14). 

Revenue (No. 2) Act, 1861 (24 & 25 Viet, c. 91). 

Revenue Act, 1863 (26 & 27 Viet, c. 33). 

Revenue (No. 1) Act. 1864 ( 27 & 28 Viet, c. 18). 

J[lftvenue Act, 1866 ( 29 & 30 Viet., c. 36). 

Revenue Act, 1868 ( 31 & 32 Viet, c. 28). 

Income Tax (Public Offices) Act, 1872 (35 & 36 Viet, c. 82). 

Customs and Inland Revenue Act, 1876 (39 & 40 Viet., c. 16). 

Customs and Inland Revenue Act, 1878 ( 41 & 42 Viet., c. 15). 

Customs and Inland Revenue Act, 1879 (42 & 43 Viet., c. 21). 

Taxes Management Act, 1880 (43 & 44 Viet., c. 19). 

Customs and Inland Revenue Act, 1881 (44 & 45 Viet., c. 12). 

Revenue Act, 1883 (46 & 47 Viet., c. 55). ' " 

Revenue Act, 1884 (47 & 48 Viet, c. 62). 

Customs and Inland Revenue Act, 1885 ( 48 & 49 Viet., c. 51). 

Customs and Inland Revenue Act, 1887 ( 50 & 51 Viet., c. 15). 

Customs and Inland Revenue Act, 1888 (51 & 52 Viet., c. 8). 

Revenue Act, 1889 (52 & 53 Viet., c. 42). 

Customs and Inland Revenue Act, 1890 (53 & 54 Viet.,* c. 8). 

Taxes (Regulation of Remuneration) Act, 1891 (54 & 55 Viet., c. 13). 

Trades Union (Provident Funds) Act, 1893 (56 & 57 Vict., 2), 



HISTORY Of INCOME-TA5t ^63 

Income Tax Act, is mainly a reproduction of a body of law enacted more 
than a century and a quarter ago and adapted to the economic, social and 
commercial conditions of that time.” (Income Tax Codification Com- 
mittee Report, 1936, Vol. I, p. 10). 

In In^ia:— 

;^^tt^*lndia income-tax was initiated in 1860 by the British Government 
to tide over the financial difficulties caused by the Sepoy Mutiny of 1857. 
The Government of India was brought almost to the point of financial 
bankruptcy by the Mutiny, and when the insurrection was over, the 
Government had to increase its military strength, specially the European 
element in it. The result was that India’s military expenditure became 
nearly double in two years. In 1856-7 India had to spend a little over 
Rs. 17 crores for military purposes, but in 1858-59 this expenditure rose 
to nearly Rs. 32 crores. The actual deficit in revenue that India had to 
suffer in the three financial years ending 30th April, 1860, was Rs. 45 
crores. Hence income-tax was resorted to by the Government as a source 
of revenue. It was imposed in 1860 and an elaborate Act was passed 
mainly on the basis of the then income-tax law in England. The tax, 
as an experimental measure, lasted for five years and it expired in 1865. 

It was revived during 1869-73 and was abandoned again. It became 
a permanent feature of Indian finance from 1886, since when it has become 
a hardy annual of the Indian tax system and a feature of increasing 
importance in the Indian budget. 


Customs and Inland Revenue Act, 1893 (56 & 57 Viet., c. 7). 
Industrial and Provident Societies Act, 1893 (56 & 57 Viet., c. 39). 
Finance Act, 1894 ( 57 & 58 Viet., c. 30). 

Finance Act, 1896 ( 59 & 60 Viet,, c. 28). 

Finance Act, 1897 (60 & 61 Viet., c. 24), 

Finance Act, 1898 (61 & 62 Viet., c. 10). 

Revenue Act, 1^3 (3 Edw. 7, c. 46), 

Finance Act, 1904 (4 Edw. 7, c. 7). 

Revenue Act, 1906 (6 Edw. 7, c. 20). 

Finance Act, 1907 (7 Edw, 7, c. 13). 

Finance (1909-10) Act, 1910 (10 Edw. 7, c. 8). 

Revenue Act, 1911 (1 Geo. 5, c. 2). 

Finance Act, 1912 (2 & 3 Geo. 5, c, 8). 

Finance Act, 1913 (3 & 4 Geo. 5, c. 30). 

Finance Act, 191^ (4 & 5 Geo. 5, c. 10). 

Finance Act, 1914 (Session 2) (5 Geo. 5, c. 7). . 

Finance Act, 1915 (5 & 6 Geo. 5, c. 62). 

Finance (No. 2) Act, 1915 (5 & 6 Geo. 5, c. 89). 

War Loan (Supplemental Provisions) Act, 1915 (5 & 6 Geo. 5, c. 93). 
Finance Act,* 19lB (6 & 7 Geo. 5, c. 24). 

Finance Act, 1917 (7 & 8 Geo. 5, c. 31). 

Finance Act, 1918 (8 & 9 Geo. 5, c. 15). 
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Its importance may be gauged from the following table showing its 
contribution to the Central Exchequer: — 


Year. 

Proceeds of Income Tax. 

Percentage on the total reve- 
nue of Govt of India. 

I 

1891-92 

Rs. 1*6 crores. 

1-7% ■ 

1901-02 

„ 2 crores. 


1914-15 

„ 3 crores. 

2-4% 

1918-19 

„ 11 crores. 


1921-22 

22 crores. 

11 % 


Even in 1931-32 when the world passed through an economic depres- 
sion of unprecedented severity income-tax fetched Rs. 17.17 crores in India. 
The yield fiWn income-tax nowadays stands more or less at this figure. 


I'urther testimony to the importance of this tax is provided by the 
fact that it was one of the major subjects of the financial enquiry that 
was instituted under the Government of India Act of 1935 and conducted 
by Sir Otto Niemeyer. Ft is not relevant to our purpose to state in detail 
the terms of the Niemeyer Award in relation to this tax. Suffice it to say 
that half of the proceeds of the tax, which the Niemeyer Report calculated 
at Rs. 12 crores a year, was assigned by the Award to the Provinces, 
subject to the provi.so that the Central Government would retain it for 
the first five years and in the course of the next five years it would be 
gradually made available to the Provinces. But the distribution of the 
tax among the Provinces was further made to depend on the condition 
that in any year the portion of the tax left with the Central Government 
for distribution, together with the contribution from the railways, if 
they were in a position to make any, must not be less than Rs. 13 crores. 


The history of income-tax in India may be divided into three clear- 
cut periods:- (1) 1860-1885, (2) 1886-1914 and 
(3) from the World War to date. 


Three Periods. 


The first period was a period of experiment. The tax was. "‘twice 
introduced — in 1860 and 1869, and twice abandoned — in 1865 and 1873. 


In the second period the income-tax policy of the Government ovefgrew 
its trial-and-error .stage and came to acquire a definiteness. 

There were minor changes made from time to time,‘ but on the whole 
the general policy of the Government as regards income-tax remained 
the same throughout the period. " 
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The third period is the period of vital reforms in income-tax law. 
The most important features that mark this period are the introduction 
of graduation in the tax, the insistence on returns from assessecs, the 
extension of the scope of the tax to certain classes of income — like those 
derived from shipping, business of non-resident companies, tea plantations, 
etc.j-^which had so long enjoyed exemption from tax, and introduction of 
•elabofAte rules relating to the depreciation of plant and machinery. In 
the earlier part of the period the enactments relating to the tax were so 
numei*ous that the necessity arose of repealing all the previous enactments 
and having one single statute in their place. Thus came the Income Tax 
Act of 1922 (Act Xr of 1922). 

Since 1922 there have been twenty amendments to the law. Rut these 
do not signify any departure from the fundamental principles governing 
the tax but only attempts to tighten up the administrative screws with a 
view to the Effective realization of the tax and the elimination of all room 
for avoidance of the tax. 


Act XXXII of 1860. 


As already stated, the first Indian Income Tax Act was Act XXXIl 
of 1860. The measure was introduced by Mr. 
James Wilson, Indians first Finance Member. 
The Act received the assent of the Governor-General on the 24th July, 
1860, and effect was given to it immediately. It was modelled on the 
English Statute then operative, and W'as divided into 21 parts, consisting 
in all of 259 sections. Part I consisted of 6 sections and imposed duties 
of 3 and 1 per cent, in the following terms: — 


PART I. 

Imposes Duties oe 3 and 1 per Cent. 


1. *From and after the 31st day of July 1860, there shall be collected 
and paid for the service of the Government of 
India, during the term herein limited, for and in 
respect of the property and profits mentioned in 
the seV’eral Schedules contained in this Act, and marked 1, 2, 3, and 4 
respectively, the yearly Duty of three Rupees for every hundred Rupees 
of the annual value thereof, that is to say, 


Duty of 3 per cent, 
and Schedules 1, 2, 3, 
and 4 


, — 

•This and Section 3 have been amended with regard to the duties payable in 
respect of offices held in the territories of any Foreign Prince or State by Act XXXIX 
of 1860, Sec. 2. 
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Schedule 1. 

Kor and in respect of the property in, and profits arising from, all 
lands and houses in India. 


Schedule 2. 

F^or and in respect of the annual profits arising to any person residing 
in India from any kind of property whatever, whether situate in India, 
or elsewhere; and for and in respect of the annual profits arising fo any 
person residing in India from any profession, trade, or employment, whether 
the same shall be carried on in India, or elsewhere. 

And for and in respect of the annual profits arising to any person 
whatever whether a subject of Her Majesty or not although not resident 
in India, from any property whatever in India, or any profession, trade, 
or employment carried on within India. 

And for and in respect of all interest of money, annuities, and other 
annual profits arising to any person residing in India, or accruing and 
payable in India to any person, whether residing in India, or not, not 
charged by virtue of any other Schedule of this Act. 

ScH]eDUi.E 3. 

For and in respect of all profits arising from the interest, annuities, 
or dividends, payable in India to any person, whether residing in -India 
or elsewhere, out of the public Revenues of India. 

SCHKPULE 4. 

For and in respect of every public office or employment of profit in 
India, and every office or employment of profit in or under any Company 
in India, and upon every annuity, salary, or pension, payable to any person 
residing in India or paid in India to or on account of any person what- 
ever by the Government of India, except annuities charged to the Duty 
under Schedule 3. 

2. The duties charged under this Act shall be assessed, collected, 

Collection and payment under the Rules hereinafter provided, 

of Duties. t 

3. From and after the day aforesaid, there shall also be collected 

Dut of 1 r cri tt under the Rules contained in this Act, 

for 'repr^uctiv^'^lwWic for the purposes hereinafter mentioned and des*- 
■works. cribed as roads, canals, or other reproductiye 

public works, for and in respect of the property and profits mentioned 
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in the said several four Schedules respectively, the further yearly Duty 
of one Rupee for every hundred Rupees of the annual value thereof. 

4. Upon every fractional part of one hundred Rupees of the annual 

value or amount of the property and profits 
pa]^% IW aforesaid, the like proportion of Duty at the 

respective rates aforesaid shall be charged, but 
no Duty shall be charged of a less denomination than one anna. 

5. The said Duties shall be charged and levied by yearly assessments, 

except in the cases hereinafter provided. Every 
th^^rrSt^^^ear^ assessment, made under this Act within the year 

appointed for making the same, shall be deemed 
to be for the current year, and shall be in force for such year. And every 
assessment, made after the expiration of any year in which the same ought 
to have been made, shall be deemed to be for the year when the assess- 
ment ought to have been made. 

6. Such year shall commence, for the first assessment, on the 1st 

day of August 1860, and for every subsequent 
Such year to commence assessment during the continuance of this Act on 

on the 1st August 1860. the 1st day of August in the year of such 

assessment. 

It will be pertinent to notice that unlike the Act of 1922 this Act 
itself imposed the tax and the charging of income-tax for any year had 
not to wait till the passing of any Finance Act. The imposition was to 
last for a period of five years only. Section 219 enacted that “this Act 
shall commence and take effect from and after the 31st of July, 1860, 
and together with the Duties therein contained, shall continue in force 

until the 1st day of August, 1865 and no longer 

The hope was entertained that after the expiry of the said period the 
continuance of such a taxation would not be necessary. But subsequent 
events have falsified this hope. 

Part II comprised Sections 7 to 25 and provided for the appointment 
of officers for managing and assessing the duties. Part III dealt with 
Ex-officio Special Assessors for Government securities and in public 
departments and comprised sections 26 to 34. Part IV dealt with the mode 
of assessment and consisted of sections 35 to 66. There were provisions 
far compositions and these were laid dowm in Part V, consisting of 
sections 67 to 76. Sections 77 to 96 forming the body of Part VI con- 
tained provisions as to Trustees and special classes of persons chargeable. 

Parts VII to X gave the Rules for assessing and charging the duties 
imposed by the Act under different schedules. Part VII, Sec. 97 enacted 
such Rules under Schedule J "for und in respect of the property in any 
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profits arising from all land and houses in India/’ and gave altogether 
23 Rules. Part VIII comprised Sec. 98 giving Rules under Schedule II 
which was the general schedule applying to every description of property 
or profits not contained in Schedule I or vSchedule III and to every des- 
cription of profession or employment not contained in Schedule IV. Rules 
in this part were classified under 5 different heads named Cases. The first 
Case dealt with the duties to be charged in respect of any trade and was 
controlled by 5 Rules. The second Case related to the Duties to be 
charged in respect of professions or employments not contained in any 
other schedule and had Rules 6 to 8 for its purposes. Then came Rules 9 
to 19 given for both the cases. The third Case dealt with the Duties to 
be charged in respect of profits of an uncertain yearly value not charged 
under Schedule I, and contained Rules 20 and 21. The fourth Case was 
in respect of Interest and income arising from any property situated out 
of British India and gave Rule 22. The fifth Case was the residuary one 
and related to the duties to be charged in respect of any income not falling 
under any of the foregoing Rules and gave Rule 23. After these came 
the General Rules, being Rules 24 to 48. Part IX comprising Sec. 99 
enacted Rules for cases under Schedule 3 and gave 6 Rules. Part X, 
Sec. 100, gave Rules for cases under Schedule IV and enacted altogether 
18 Rules. Of these Rules 1 to 3 were under Case 1 which related to 
Public Offices and employments, and annuities, pensions and salaries 
payable by the Government of India. Rules 4 to 10 were under Case II 
relating to offices or employments of profit under any Company in India. 
Rules 11 to 18 were applicable to both cases. Part XI comprising sections 
101 to 108 contained provisions for discretionary modes of assessment in 
particular districts and Part XII, consisting of Sections 109 to 115, gave 
appeals from the above assessments. Part XIII contained .sections 116 
to 136 and dealt with exemptions, while Part XIV, comprising sections 
137 to !41 dealt with Abatement and Relief from double Assessment. 
Part XV, sections 142 to 148, provided for mode of payments and collec- 
tions of the duties and I’art XVI, Sections 149 to 159, provided for some 
special mode of payment. Recovery of duties was provided for by Part 
XVIT, Sections 160 to 189. Part XVIII dealt with the application of the 
duties and gave Sections 190 to 194. Part XIX, Sections 195 to 217, 
provided for penalties and Part XX, Sections 218 to 241, gave the iijode 
of enforcing the penalties. The remaining sections, viz.. Sections 242 to 
249, were classed under the head Miscellaneous and made miscellaneous 
provisions. Of these. Section 248 was the section for interpretation of 
terms and Section 249 contained provisions for the commencement and 
continuance of the Act. After this analysis’ it is needless to point out how 
rtiis statute closely followed the form of its English basis. 

Amendments and modifications were made to the Act of 1860 during- 
1860-1865 for financial and administrative reasons. The change^ in the; 
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rate of tax that occurred and the taxable minimums during this period 
may be understood from the table given below: — 


Year. 

Taxable Income. 

Rates in percentage. 

1860-1 

Rs. 200—499 

2 


500 up 

3 and 1 

1861-2 

Same as in 1860-1 

Same as in 1860-1 

1862-3 

500 up 

3 and 1 

1863-4 

500 up 

2 and 1 

1864-5 

500 up 

2 and 1 

1 


Act XXXll of 1860 in its Part IV provided for the mode of assess- 
ment and by its Sections 37 and 38 required general and special notices 
to be issued requiring every person liable to the duties imposed by this 
Act, to fill in a return of his X)rofits or income in the prescribed form and 
to transmit the same to the Assessor by a date specified in the notice. 
Section 39 required compliance with such notices and Section 46 gave the 
procedure on assessor’s receiving such returns. All these were intended 
to be done from year to year. In 1861, however, Act XXT of that year 
was passed limiting in certain cases the amount of assessment for the year 
commencing from the 31st day of July, 1861 and enacting that the tax 
assessed for 1860 would continue to be the tax for the year 1861 unless 
objected to by the assessec. 

The Act dispensed with fresh notices and returns and the assessment 
of income-tax made in 1860 was made valid for 
Act^X^I^of ^1862^^ 1861-2. It provided for publication of a general 

notice in the following terms: — 

''Notice 

Income Tax Act, Schedules 1 and 2. 

Under the orders of the Governor-General of India in Council, 
Notice is hereby given that, except in the case of any person or 
* persons to whom a special notice is issued, the assessment for the 
Income-tax for the year commencing from the 3lst July 1861 
under Schedules 1 and 2 Act XXXII of I860 (Income Tax Act) 
will be the same as for last year; provided that if any person 
object to such assessment, he may apply to the Assessor of his 
Division for forms of Returns of profits or income under the ^ 
said Schedules and send in his Return thereof within two months 
from the date of this Notice^ and he will then be assessed on 
such Return, under the said Act XXXII of 1860." 

AT 
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A similar provision regarding the non- requirement of fresh notices 
and returns for the years 1862-5 was made by Act XVI of 1862. 

This first income-tax, as already stated, came to an end in 1865. The 
principal object that the Government had in view in bringing the income-tax 
to an end was to remove the stigma that had been attached to it by the 
public mind to the effect that it was a fine for the Mutiny. But the Govern- 
ment found very soon that ’ their financial condition necessitated the 
imposition of a tax analogous to the income-tax. After a good deal of 
deliberations as to who should bear the burden of this fresh taxation, 
choice ultimately fell on the trading and professional classes and the 

salaried servants. Accordingly Act XXI of 1867 
Art XXI of 1867. Licensing of Professions and' 

Trades) was passed. Under this Act persons and companies carrying on 
trades and professions and having a minimum annual income of Rs. 200/-, 
were required to take out annual licences. Assessment was to be made 
on the lowest estimated income and the maximum rate was to be 2 per 
cent. The highest amount that an individual had to pay was Rs. 500/-, 
while that for a company was Rs. 2,000/-. 

The License I'ax, which was not a very happy .substitute for 
income-tax, lasted only for a year and in 
Act IX of 1868. 1868-69 Mr. Massey, the then Finance Mem- 

ber, put forth a pica for the continuance of the tax in a modified 
form. The proposal gave rise to a controversy between the Governor- 
General and the Finance Member on the one hand and the Commander- 
in-chief on the other. Ultimately the views of the former were upheld by 
the Secretary of State for India, and so Act IX of 1868 (An Act for Taxing 
Professions and Trades) was pas,sed. The tax imposed by this Act came 
to be known as the certificate tax. The taxable minimum was fixed at 
Rs. 500 and the rate of the tax at 1*6 per cent. 


Both the license tax and its modified substitute, the certificate tax, were 
strongly criticized on the ground that they were to be borne only by a 
particular section of the people, namely, the trading and professional 
classes. 

Act IX of 1868 was repealed by Act IX of 1869 and this latter Act 
revived the Income Tax. The Act was ‘Tor imposing duties on Income 
and profits arising from Offices, Property, Professions and Trades'* and 
came into operation on the first day of April 1869. It consisted of only 
39 sections and by its Part II, Section 6, imposed duties of 1 per cent, 
“in respect of every office or employment of profit in British India under 
Government or under a Company or a Municipal or other public body 
or Association not being a Company and upon every salary, annuity or 

pension paid in British India to any person residing in British India 

or serving on board a ship trading to and from British Indian portly v^hethe^rg/ 
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on account of himself or any other persons.” By its Part III Section 10, 
it made provision for imposing duties on companies, — 1 per cent, on a 
moiety of the net profits made by each ship in the case of a shipping 
Company trading between British India and any other country, and 1 per 
cent, on the whole of the net profits made in British India in the case of 
every other Company. Section 11 levied a yearly duty “upon all income 
and profits accruing and arising in British India and not chargeable under 
Part 11 or Part III of this Act.” 


' The tax was thus revived in 1869 by Act TX of 1869. The taxable 

^ ^ minimum was fixed at Rs. 500/- a year. The 

Act IX of 1869. 1 . r j . 1 . TvT 

general rate of duty was 1 per cent. No return 

from individuals was required. Section 16 required that the Collector 

shall cause a notice to be served on every person chargeable stating the 

source of income, the year or portion of year for which duty is to be 

paid, the place where the income accrues or arises and the amount to be 

paid. Section 19 enabled the assessec to raise objections, if any, on 

receiving this notice. 

In the middle of the financial year 1869 the rate of income-tax was 
YYTTT f raised from 1 to !%> per cent, by Act XXIII of 

^ * 1869, This Act came into force on the 1st 

December, 1869. Under Section 2 of this Act 2j/2 per cent, was levied on 
salaries, pensions or annuities, in place of 1 per cent, as fixed by Act IX 
of 1869. 


Act XVI of 1870. 


At the beginning of 1870-71, the income-tax was raised to 6 pies in 
the rupee or to per cent, of the income by 
Act XVI of 1870. No change was made in the 
minimum exemption limit fixed by the Act of 1869. There was an 
important change, however, regarding the mode of assessment. The 
Collector was required to call for returns in the case of incomes of 
Rs. 2,000 a year or more, but he was given the option of calling for returns 
in the case of incomes below Rs, 2,000. 


Act XII of 1871. 


By the Income Tax Act of 1871 (Act XII of 1871) the exemption 
limit was raised to Rs. 750/- a year and the rate 
was reduced to 2 pies in the rupee. The Collector 
was obliged to call for returns in the case of the annual income of Rs. 4,000 
or more, which limit had been fixed at Rs. 2,000 and above by the Act 
of 1870. 


The Income Tax Act of 1871 was ‘'to cease to be in force on the 31st 

day of March 1872 except as to taxes then due The financial ^«i- 

tion of the next year however did not permit the total cessation "of the 
tax. Act VIII of 1872 was passed to come into force on the first day of 
April, 1872 and to to be in force on the thirty-first day of March, 
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1873 except as to taxes payable in respect of the period previous to the 
said 31st day of March, 1873 and as to penalties incurred under this Act/' 


It became possible to raise the taxable minimum to Rs. 1,000 a year 


Act VIII of 1872. 


by this Act though the rate of tax remained at 
2 pies in the rupee. 


'rhough the Act was passed only for one year the Finance Member 
was ''unable to afford any indication as to whether the income-tax should 
or should not in future be made an integral part of the fiscal system". On 
the expiry of the term of the Act the Finance Member earnestly pleaded 
for the continuation of the tax. But the proposal met with strenuous 
opposition in the legislative council. Mr. Robinson said: "I will vote 
against the bill because I think that in the very prosperous state of the 
finances of the country, the Government is pledged to withdraw the emer- 
gent tax — imposed as it was for the definite purpose of restoring 
equilibrium which was attained two years ago, and of removing a deficit 
which no longer exists and because the proceeds of the tax have gone to 
swell undue cash balance". The Finance Member had to yield to this 
opposition and the tax was given up. Soon afterwards, however, a direct 
lax analogous to income-tax had to be adopted in the shape of the license 
tax or a tax on trades and dealings and this formed a common feature 
of the Provincial budgets in India during 1878-86. 


It will be pertinent to notice here the system of decentralization in 
finance inaugurated in 1871 M’ith the object of bringing home to the 
Provinces in British India their responsibility for works of a Provincial 
character. Certain departments in which the Provinces were specially 
interested were transferred to the Provinces with effect from the begin- 
ning of the financial year 1871-72. In order to enable the Provinces to 
meet the expenditure of these transferred departments a certain sum, less 
than what was required for these services in 1870-71, was assigned from 
the Central revenues. The deficit was to be met by the Provinces by taxes 
suitable to the local circumstances of each Province. This gave rise to 
various taxations in the Provinces. Amongst these were the licensing Acts 
of the several Provinces of the years 1877 and 1878 — The North Western 
Provinces Lincense Act, Act VIII of 1877 ; the Bengal License Act, Act I 
of 1878; The Bombay License Act, Act III of 1878; The Madras License 
Act, Act III of 1878.^ 


In 1886 the license taxes which had been introduced in 1878 were 
A t TT converted into an income-tax of an all-India 

• ^ ' character. Under Act II of 1886 all incomes were 

brought within the scope of the tax except those derived from agriculture. 
The taxable minimum was Rs. 500/- a year. The rate of tax was fixed 
at 4 pies in the rupee {2 per cent, approximately), but in the case <>f 
incomes above Rs. 2000/- a year the rate was S pies in the rupeCt 
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The incomes were divided under this Act into four different classes. 
Four different parts of the second Schedule attached to the Act covered 
these four classes. No time-limit was fixed to the period of operation of 
the Act. 

The Act of 1886 was styled an ‘‘Act for imposing a tax on income 
derived from sources other than agriculture** and by its preamble it 
declared it expedient “to impose a tax on income derived from sources other 
than agriculture.** This Act repealed all the above License Acts and came 
into force on the first day of April, 1886. It consisted of SO Sections 
and the sources of Income and rates of tax were given in its second 
schedule. The Act contained no provision regarding its duration. 

The Act defined ‘income’ to mean “income and profits accruing and 
arising or received in British India*’, and to include, “in the case of a 
British subject within the dominions of a Prince or State \tt India in 
alliance with Her M'ajesty, any salary, annuity, pension or gratuity payable 
to that subject by the Government or by a local authority established in 
the exercise of the powers of the Governor-General in Council in that 
behalf”. By its Section 4 it imposed the tax in the following terms: — 
“Subject to the exceptions mentioned in the next following section, there 
shall be paid, in the year beginning with the first day of April, 1886, and 
in each subsequent year, to the credit of the Government of India, or 
as the Governor-General in Council directs, in respect of the sources of 
income specified in the first column of the second schedule to this Act, a 
lax at the rate specified in that behalf in the second column of that 
schedule.” 

The Second Schedule consisted of four parts. Part I gave the sources as 
‘Salaries and Pensions*. Part IT gave the source as ‘Profits of Companies’. 
Part III gave the source as ‘Interest on Securities’. Part IV gave “Other 
Sources of Income”— -‘any source of income’ not included in Part I, II or 
III of this schedule. 

Section 5 named the exceptions — income not liable to the tax. Section 
6 gave power to the Governor-General in Council to make exemptions. 
Chapter III containing Sections 7 to 24 dealt with “assessment and collec- 
tion” of taxes; and Chapter IV, Sections 25 to 28, contained provisions 
for revision of assessment. Chapter V, Sections 29 and 30, provided for 
the recovery of arrears of tax. Chapter VI comprised the remaining 
sections and dealt with miscellaneous matters including a provision for 
composition. 

What marked this Act of 1886 out from its predecessors was that 
under it for the first time agricultural income was exempted from the 

tax. ■ ■ ■ ■ . 
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The territorial jurisdiction of this Act was at first limited to the whole 
of British India barring Lower Burma. But the Act was extended to 
this part of Burma with effect from the 1st April, 1888. It was not also 
formally applied to Upper Burma at first, but from the very beginning 
the lax was imposed on Government servants and pensioners. And though 
it was afterwards made applicable to the whole of Upper Burma in 1896, 
it actually came into force only in the town of Mandalay. 

The Income Tax Law' of 1886 did not undergo any material change 
till the Great War. Minor changes w^ere made in the intervening years, 
and these w^ere all with a view to giving relief to the poorer class of tax- 
payers. 


In 1903 tuider Act XI of that year the exemption limit was raised 
to Rs. 1,000 from Rs. 500 which was the taxable 
Act XI of 1903. minimum under the Act of 1886. There was no 

further change in this respect till 1919, when the limit was raised under 
Act XVII of that year to Rs. 2,000 a year in view of the financial diffi- 
culties caused to the tax-payer \yy the sharp rise in commodity prices owing 
to the outbreak of the World War. 


After the War had broken out, elaborate changes were effected in the 
income-tax law. In 1916 the principle of gradua- 
Act V of 1916, introduced. There was an 

extended application of it in 1917, and the super-tax also came to be imposed 

in this year under Act VTII of 1917. In 1919 
Ac^^X 19% excess profits duty, known popularly as the 

E.P.l)., w-as temporarily imposed, under Act X 
of 1919. In the meantime Act VII of 1918 had been passed consolidating 
and amending the law relating to Income-tax and coming into force on 
the 1st day of April 1918. The Act comprised 53 sections and three 
schedules. Schedule I gave the Rates of Tax and Schedule II gave the 
Rates of Refund based on Rates applicable to individual share-holders. 
Schedule III named the enactments repealed. The object of the Act was 
stated to be three-fold, — 


(1) to remedy certain inequalities in the assessment of individual 

tax payers under the existing law% which became specially 
apparent since a graduated scale of tax was introduced by 
Act V of 1916; 

(2) to define more precisely the methods whereby income and profits 

of various descriptions were to be calculated for income-tax 
purposes ; and 

(3) to effect improvements in the machinety of assessment. 

Under the system of graduation, the highest rate of tax was per 

cent, leviable on income of Rs, 25,000 and above, while the maximum fate 
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rose to 18^ per cent, following the introduction of the super-tax, which 
was to be paid by men of the annual income of Rs. 250000 and above. 

No time-limit was fixed to the duration of the super-tax. 

In 1921 the maximum of ordinary income-tax rose to 16 pies in the 
rupee, and in 1922 to 18 pies, while the super-tax rose to 48 pies and 72 
pies in the same two years respectively. 

No fresh taxes were imposed by the Act of 1918. What was aimed 
at was the improvement of the system of assess- 
Act VII of 1918. ment. But certain kinds of income which had so 

long evaded the tax were brought by this Act within the scope of the tax 
— such as profits of non-resident foreign companies, shipping profits, and 
the incomes of tea plantations. This Act ended the anomalous position 
that had prevailed in the matter of granting depreciation allowances to 
companies. There was no uniformity of practice regarding this matter 
among the dilTerent provinces, and even in the same province there was 
no steady and consistent policy. As this caused much resentment in the 
business circles, it was decided to end this element of uncertainty and 
fluctuation, which was effected by the provision laid down in the Act of 
1918 that the profits of the companies were to be calculated after allowing 
for the depreciation of plant and that this allowance w^as to be fixed by 
the Local Governments, subject to the proviso that it was required to 
meet with the approval of the Governor-General in Council. This Act 
also introduced, for the first time, the system of adjustment of the tax 
with actual income. According to this system, the Government was entitled 
to levy excess tax if the income in any year was actually greater than what 
w\as charged with tax, and likewise the assessee could demand a refund 
if the position was the reverse. This system was, however, abolished in 
1922 because of the various administrative difficulties it created. 


The reforms inaugurated by the Government of India Act of 1919 
which made income-tax a Central subject and the financial difficulties of 
the Government of India created by trade depression, military expendi- 
ture and such other causes in the immediate post-war period brought a 
stage when an amendment and revision of the income-tax law was 

considered imperative. Accordingly, Act XI of 
Act XI of 1922. 1922, which forms’ the basis of the present income- 

tax law in India, was ‘passed, receiving the assent of the Governor-General 
on the 5th March, 1922. This statute was designed to take the place of 
the Indian Income Tax Act (Act VII of 1918) and the Indian Super-tax 
Act, 1920 (Act XIX of 1920). A committee was appointed in 1921 to 
make recommendations for the amendment of these Acts, more particularly 
regarding the assessment of mercantile profits. The Report of the Com- 
mittee was published for general information on the 28th July, 1921. Act 
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XI of 1922 was passed on the basis of the recommendations of the 
Committee. 

Three main factors may be regarded as having influenced the decision 
Causes necessitating of the Government in the matter of amendment 

income-tax. The first was the 
Adjustment system. difficulty caused by the adjustment system of 
assessing the tax brought into operation by the Act of 1918. ‘'This system 
has given rise to numerous complaints. It involves the keeping of a 
running account between the Government and the tax-payer; where incomes 
are liable to sudden fluctuations, the tax-payer has to pay a heavy tax in 
a lean year and a light tax in a prosperous year; the working of the system 
is not clearly understood by many assessees, and has given rise to many 
apprehensions’*.^ The Government themselves were put to a lot of incon- 
venience by this system. They had to make heavy refunds to the companies 
owing to the trade depression that brought about a fall in the latter’s profits. 
Over and above, the Joint Parliamentary Committee on the Reform Scheme 
had recommended the grant to the Provinces of a share in the increase 
of the income-tax yield. That would require, as the first thing essential, 
the ascertainment of the assessed income on which the tax was collected. 
This was difficult under the adjustment system. For all these reasons the 
abolition of the system was decided upon. 

Secondly, a new situation was brought about by a High Court ruling* 
on the meaning of the word “income” as used in the Act of 1918. To 
quote from the Statement of Objects and Reasons, “difficulties have been 
experienced in regard to the assessment of business profits owing to a 
High Court ruling that the word ‘income’ in Section 3 of the present 
Income-tax Act means income actually or constructively received and that 
the use of the word in this sense in Section 3 restricts and limits any 
interpretation to be placed upon the following sections of the Act which 
specify the different classes of income liable to the tax. If this interpreta- 
tion were to be strictly followed, considerable inconvenience would be 
caused to assessees who keep their accounts not on the basis of sums 
actually received and sums actually paid out, but on the principles of 
mercantile accountancy by the preparation of a profit and loss account and 
the comparison of the value of the stock in hand at the beginning and the 
end of each year, since such assessees would be required to recast the whole 
of their accounts on a cash basis for income-tax returns.” 

It was, therefore, deemed necessary to effect change in the law to 
obviate the difficulties created by the High Court ruling. 

^ Statement of Objects and Reasons of Act XI of 1922. 

* Secretary, Board of Revenue v$. Arunacharam Chettiar (Wallis, C.J., Ayling, 
Sadasiva Aiyar, Napier and Krishnari, JJ.), (1921) 44 Mad. 65. 

= 1 I. T. C. 75. 
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Lastly, complications arose out of the delegation by the Governor- 
Section 43 (1) of Act General in Council of his rule-making power to 
VII of 1918. the Provincial Governments under Section 43(1) 

of the Act of 18. This sub-section ran thus; — 

'‘The Governor-General in Council may make rules for carrying out 
the purposes of this Act and for the ascertainment and deter- 
mination of any class of income, and may, subject to such 
restrictions and conditions as he may impose, delegate to a Local 
Government the power to make such rules so far as regards 
the territories subject to that Government.'^ 

It is clear from the above that not only had the Governor-General in 
Council been vested with supreme rule-making power for the administration 
of the Act but that he was also empowered to delegate his own power in 
this behalf to the Provinces subject to such conditions as he might deem 
fit. The Governor-General did exercise this i)ower of delegation, and what 
resulted therefrom will be evident from the following observation made 
in the Statement of the Objects and Reasons of the Act of 1922: "Hitherto 
the making of rules under the Acts, the interpretation of such rules and 
the general administration of the Acts have been left to the Local 
Governments. This has led to a diversity both in the provisions of the rules 
themselves and in the interpretation of those provisions where similar, in 
different Provinces,” The need was, therefore, strongly felt for the 
constitution of a central authority which would be ultimately responsible 
for the working of the Act and for the framing of the Rules thereunder. 


Important Changes Made by Act XI of 1922. 

The important changes made by the 1922 Act are as below : — 

(1) The abolition of the adjustment system. Assessment in any 
year is to be made finally on the income of the previous year. (Cl. 6 
of the Report of the Select Committee 1921, compare Sec. 3 of the 
present Act with Sections 14 and 19 of Act VII of 1918.) 

(2) Provision for cases of succession to business: Cases in which 
there is a change in the ownership of a business, profession or vocation 
are provided for. (Sec. 26 of 1922.) 

(3) Method of accounting: No particular method of accounting 
need be adopted by the assessee, discretion being given to the Income- 
tax Officer to determine in doubtful cases on what basis income should 
be computed. (Sec. 13 of 1922.) 

(4) The distinction between 'taxable income' and ‘total income, 
which was introduced in 1918, was given up. [Sec. 2(13) and 14(1) 
of Act VII of 1918.] 
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(5) Set-off of loss: Provision was made for the setting off of a 
loss under one head of income against gains under another. (Sec. 24 
of Act XI of 1922.) 

(6) Change regarding the position of the member of a Hindu 
undivided family: The amount received by an individual member from 
a Hindu undivided family shall not be taken into account for deter- 
mining the rate of tax payable by him on his other income. (Cl. 4 of 
the Report of the Select Committee 1921 and compare Secs. 14 and 
16 of Act XI of 1922 with Secs. 12 and 13 of Act VII of 1918.) 

(7) Rebate on account of premia on Life Insurance Policies taken 
by male members of Hindu undivided families or the wives of such 
members was provided for. 

(8) Changes in the departmental organisation: The organization 
was completely changed. A P>oard of Inland Revenue was created, 
which was entrusted with the duty of making rules and administering 
the tax. Act IV of 1924 subsequently constituted the Central Board 
of Revenue. 

(9) Administrative powers were extended: Wider powders were 
given to assessing officers to call for Returns, Documents, etc. ; appellate 
rights were also widened and the procedure regarding refunds was 
simplified. 

(10) Enlarging the power of the High Court: Under the Act 
of 1918 the Chief Revenue Authority was not bound to make a refer- 
ence to the High Court. Under the present Act such reference is made 
obligatory under certain circumstances, and if the Commissioner 
refuses to make a reference an assessee may apply to the High Court 
for an order in the nature of a mandamus requiring the Commissioner 
to state a case. Cf. Sec. 51 of Act VII of 1918 and Sec. 66 of Act 
XT of 1922. 

(11) Collection of tax by private employers. 

Subsequent Amendments. 

The following amendments have been made .since the Act was pas.sed 
in 1922:— 

1. Act XV of 1923 (coming into force with retrospective effect 

from 1st April, 1922) : — 

(a) To Sec. 7(1) the explanation was added making it clear that 
the right to occupy a residence free of rent is a 'perquisite’ 
liable to tax. 

(fc) Sec. 68, second provi.so, providing for the adjustment of 
assessment to super-tax rhade in 1921-22, was amended. 
The Section was wholly repealed by the Repealing Act XII 
of 1927, 
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2. Act XXVII of 1923 (coming into force on 25th July, 1923) : — 

(a) Section 4(2) was amended; 

(b) Chapter V-A. Sections 44A to 44C were added providing for 

taxing the profits of Tramp steamers. 

3. Act IV of 1924 (coming into force on 1st April, 1924) : The 
Central Board of Revenue Act 1924: Constitute ‘Central Board 
of Revenue’ and Section 2(4A) and amended Section 5(1) (a), 
2(6), 2(11), 5(5), 18(6), 46(5), 59(1), 64(3) by substituting 
‘The Central Board of Revenue’ for the words “the Board of 
Inland Revenue”. 

4. Act XI of 1924: (coming into force with retrospective effect 
from 1st April, 1923 excepting Sections 4, 5, 6 and 10, which came 
into force on 1st April, 1924) : — 

(a) Section 2(12) was amended. 

{h) Section 3 was amended including ‘association of individuals’ 
in the class of assessees — Collocation of the several classes 
of asscsvsees was changed from “individual, company, firm 
and Hindu undivided family” into “individual, Hindu 
undivided family, company, firm and other association of 
individuals”. Consequent amendments in Sections 55, 56 
and 63(2) wxre also made. 

(c) Section 4(3)’ (iv), Section 15(1) were amended withdrawing 

the exemption in respect of Provident Insurance Societies 
governed by the Provident Insurance Societies Act 1912. 

(d) Sections 25(1) and (3) w^ere amended. 

(e) Section 66(3) was amended fixing a time limit of 6 months. 

5. Act V of 1925 (coming into force on 1st March, 1925) : To 
Section 56 the proviso was added regarding levying of super-tax on 
a member of a registered firm wdien change in the constitution of 
the firm takes place, 

6. Act XVI of 1925 (coming into force on 2Sth March, 1925) : 
Sub-section (2A) to Section 18 was inserted regarding deduction 
of tax in cases of sterling overseas pay received in the United 
Kingdom. 

\ Act XXIV of 1926 (coming into force on 1st April, 1926) 

(a) Section 19A was inserted — levy of super-tax at source on 

dividends. Sections 51(C), 52, 57 and 58 w^ere also 
amended. 

(b) Sub-section (8) to Section 66 was added. 

(c) Section 66A was inserted. 
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8. Act XXVIT of 1927 (coining into force on 22n(I September, 1927) : 
Section 59 was amended by inserting a new Sub-section (3) and 
renumbering old Sub-sections (3) and (4) as (4) and (5). 

9. Act III of 1928 (coming into force on 1st April, 1928) : — 

(a) Clause (viia) was inserted in Section 10(2) allowing the costs 

of animals used in business as deductions, and proviso was 
added to clause (ix) prohibiting the deduction of cess, 
rate, etc. 

(b) Section 14(2) (b) was amended by adding the words “at 

the time of such assessment’'. 

(c) Section 25A was inserted providing for the taxation of Hindu 

undivided family, after partition. 

(d) Section 26 was replaced by Sections 26(1) and (2) providing 

for cases of change in the constitution of firm and 
succession. 

(c) Section 35(1) was amended providing for rectification of 
of errors in appellate and rcvisional orders. 

(/) Section 42(3) was added providing for ‘import trade'. 

(ff) Clause (lA) was added to Section 46 providing for progres- 
siv^e penalties. 

(/i) Clauses (4) and (5) were added to Section 48 introducing 
restrictions on refunds to non-residents following the 
British Income Tax law. 

({) Proviso to Section 56 was omitted. 

(/) Slight verbal change in Section 65(2) proviso was made. 

10. Act XVI of 1928 (coming into force on 25th September, 1928) : 
Section 5(3) was amended omitting the words “after consideration 
of any recommendation made by the Local Government in this 
behalf". 

11. Act XII of 1929 (coming into force on 15 March, 1930, vide 

Notification No. 8, Gazette of India, dated 15th March, 1930) : 

Added Chapter IXA, Sections 58A to 58M making elaborate 
provisions with the object of giving so far as possible the same 
relief in respect of income-tax to contributions made to private 
provident funds as was given in respect of life insurance premia. 

Consequent amendments were made by adding Sections 4(3) {ix) 
and amending Sections 15(3) and 58. 

12. Act XXT of 1930 (coming into force on 1st April, 1930) : — 

(a) Inserted Clause (6A) in Section 2 defining ‘firin’, 

(b) Amended Section 23(4) and added the proviso to that section* 
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(c) Inserted Section 23 A designed to counter the avoidance of 

tax by certain companies and firms commonly known as 
one-man companies. 

(d) Inserted Section 26A for registration of firms. 

(c) Amended Section 28 by substituting a new section for it, 

(/) Inserted Section 33 A — Reference to Board of Referees. 

(g) Amended Sections 45, 52, 54 and 66. 

13. Act XXII of 1930 (coming into force on 4th April, 1930) : — 

(a) Section 14(2) was amended by adding sub-clause (c) pro- 

viding against double taxation of profits of association of 
individuals. 

(b) Sections 25A, 30, 31, 37, 54. 

(c) Section 48 was amended empowering refunds outside British 

India. 

(d) Section 50 was amended giving power to extend limitation 

for refunds. 

(e) Section 60 was amended by adding Clause (2). 

(/) Section 66(2) was amended extending the period of limitation 
to sixty days. 

(g) Section 67A was inserted providing for computation of 

periods of limitation. 

14. Act XXIII of 1930 (coming into force on 4th April, 1930) : Sub- 
clause (viiia) was added to Section 10(2) making bonus paid to 
employees an allowable deduction. 

15. Act IV of 1931 (coming into force on 3rd March, 1931): 

Amended Section 58C. 

16. Act XII of 1933 (coming into force on 1st April, 1933) : 

Amended Section 4(2) and added the two provisos. 

17. Act XVIII of 1933 (coming into force on 11th September, 

1933) 

(i) The amendments fall into two groups: The first group 

comprises ♦provisions aimed at the prevention of evasions. 
The second comprises miscellaneous amendments to remove 
various defects in the existing law. 

(ii) The Amending Act comprised 28 Sections: Sections 

amended were: — 5(3), 5(4), 5(6), 8, 9(1) (iv), 11(2), 
16(2), 18, 19, 24, 30, 31(3), 38, 46(2), 48, 51, 52, 57, 58, 
580, 60, 66. 
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(iii) The following sections were inserted: — 18(3A), 18(3B), 

18(3C), 18(31)), 20A, 24A, ;?4B, 48A, 49A, 49B, SOA, 
66(3A). 

(iv) Important additions were made to Section 66. 

(v) (a) Assessment in case of departure from British India — 

Section 24A. 

(h) Assessment in case of death of the assessee — Section 24B. 

(c) General power to make refunds — vSection 48A. 

(d) Power to set off refunds — Section 49A. 

(c) Power of representative to claim refund — Section 49B. 

18. Act XXIX of 1934 (coming into force on 31st August, 1934) : 

Amended Section 49 restricting the rate of refund in certain 
cases of taxation both in l^ritish India and in the United 
Kingdom. 

19. Act IV of 1937 (coming into force on the 4th March, 1937) : — 

Section 16 is amended by adding Sub-clause ( 3) so as to include 
the income of wife and minor children of an individual in 
computing his total income. (This amendment is to come 
into force on 1st April, 1937.) 

Section IS (5) is amended by adding a proviso necessitated by 
the amendment of Section 16. 

Section 48 is amended by the addition of clause (3A), extending 
the provisions of sub-sections (1), (2) and (3) to certain 
cases. 

20. Act VII of 1939 (coming into force on 1st April, 1939 vide 

Notification, dated 18th March, 1939) : — 

In two parts, Paris I and II. Part II shall come into force on 
such sub.sequent date not later than 2 years from the date 
appointed for Part I. Substantially amends the statute in 
several material respects. 

Supplementary Act: — 

Act III of 1926: 

The Government Trading Taxation Act 1926: Providing for liability 
of certain Governments to taxation in respect of trading operations. 
Government is to be deemed to be a company within the meaning of the 
Income Tax Act 1922. 


It Is important to note that the Act of 1922 became a tort of Finance 
Clauses Act. It became ap Act of machinery and procedure, the actltal 
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charging to taxation and the rales of such taxation being left to be deter- 
mined by the annual Finance Act. Thus the administrative portion of the 
income-tax law was separated from the fiscal portion. 

Notice should be taken here of the constitutional significance of the 
change. Henceforth the rales of tax, being incorporated in the annual 
Finance Bill, were required to have the sanction of the Indian Legislative 
Assembly every year, while these were more or less fixed in the past. Thus 
the voice of the people's representatives came to be heard over the matter. 

Summary of the present law after amendment by Act VII of 1939. 

1. In form the Act is an annual statute. 

Income becomes chargeable to tax only so far as the Finance 
Act of any year makes it so chargeable. 

The tax is still levied in arrear. The income of the previous year is 
both the basis and measure of taxation. 

2. For Income-tax the chanjing sections are Sections 3, 4 and 6. 

I'or Super-tax Section 55 is the charging section. 

Section 58 mentions the sections that do not apply to Super-tax. 

3. The rates of tax are regulated by the annual Finance Acts. 

The amendment of 1939 has introduced what is known as the ‘'Slab 
system” for income-tax. 

The rates are applied to the ‘total income' of the assessce. 

Super-tax has always been levied at difYerent rates on different ‘Slabs' 
of income. 

4. Tax is levied for each financial year and it is levied in respect 

of the income of the previous year. The taxation in this 
sense is an arrear one and in this respect it differs from the 
Act of 1918 as also the English Statute. 

Comprehensiveness of charge — 

5. Sources of income charged: — 

Section 6. 

By the structure of the section it is plain that the legislature 
meant to ^include everything yielding income and it seems 
almost impossible that any net income could be more widely 
extended; every possible source of income seems included. 

6. Persons charged: — 

Section 3. 

Bdih Residents and N»>n-Re5idents are chargeable to ta^;. 
Section 4. 
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7. Territorial Limitation of Income Tax Acts: — 

Either that from which taxable income is derived must be 
in British India or the person whose income is to be taxed 
must be resident there. See Section 4. 

It is a fundamental principle of legislation that it cannot operate in cases 
having neither of these connections with the territorial jurisdiction of the 
legislature. 

8. Income: Sections 4; 2(c) ; 2(15). 

The tax is only in respect of income as distinguished from 
‘Capitar. 

Computation of Income under different heads: vSections 7 to 12. 

9. Method of accounting: Section 13. 

10. (a) Computation of 'total income*: Section 16. 

(b) Set off : Section 24. 

1 1 . Assessment proceedings : — 

(a) Initiation: Section 22. 

(b) From initiation to completion: Section 23. 

(c) Re-opening: Section 34. 

(d) Appeal: Sections 30, 5A, 33 (after Part 11 comes into 

force.) 

(e) Review: Section 33 (till Part IT conics into force). 

(/) Reference: Section 66. 

(g) Privy Council: Section 66 A. 

(A) Mandamus: Section 45, Specific Relief Act. 

12. Payment or realization of tax: Sections 18, 29, 46. 

(a) Penalties: Section 28. 

13. Refunds: Section 48. 

14. Jurisdiction of Civil Courts: Section 67. 

Summary of the sections: — 

Sec. 1. Territorial extent. 

Sec. 2. Definitions : 

(1) agricultural income. 

(2) assessee. 

(3) Appellate Assistant Commissioners (Changed). 

(4) business. 

(4A) the Central Board of Revenue. 

(5) Commissioner. 

(6) company. 

(6A) dividend (New). ^ 

(6B) firm (Changed). 
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(6C) income (New). 

(6D) Inspecting Assistant Commissioner (New). 

(7) Income Tax Officer. 

(8) Magistrate. 

(9) person (Changed). 

(10) prescribed. 

(11) previous year (Changed). 

(12) principal officer. 

(13) public servant. 

(14) registered firm. 

(15) total income (Changed), 
total world income (New). 

(16) unregistered firm. 

Sec. 3. Charge of income-tax. (Amended) 

Sec. 4. Application of the Act. (Amended) 

Sub-clause (3) enumerates income which shall not be in- 
cluded in ‘total income*. 

Sec. 4A. Residence in Rritish India. (New) 

Sec. 4P). Ordinary residence. (New) 

CHAPTER II. 

Sec. S. Income Tax authorities (New section replacing the old). 
Sec. 5 A. The Appellate Tribunal (Newly added by Part II). 

CHAPTER HI. 

TaxabItIC Incomk. 

Sec. 6. Heads of Income chargeable to Income-tax (Amended). 
Sec. 7. Salaries (Amended), 

Sec. 8. Interest on securities (Amended). 

Sec. 9. Property (Amended). 

Sec. 10. Business, profession or vocation (Amended). 

(N.B, Sec. 10(7) — special rules of computation of 
income of insurance business). 

Sec. 11. Omitted (included in Section 10). 

Sec. 12. Other sources (Amended). 

Sec. 12A. Managing Agency Commission (New). r 

Sec. 13. Method of accounting (Amended). 

Sec. 14. Exemptions of a general nature (Amended). 

(1) Income as a member of a Hindu undivided family. 

(2) Dividend from a company paying income-tax. 

( 3 ) Income as a partner in a firm. 

Sec. IS. Exemptions for prernia paid for life Insurances (Amended). 

■ 49 -- ■ 
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Sec. 16. Computation of total income (Amended). 

Sec. 17. Determination of lax payable in certain special cases (New 
Section substituted). 

CHAPTER IV. 

Deduction and Asskssmknt. 

Sec, 18. Deductions at sources; (Amended). 

(1) Repealed by Act XVH of 1933. 

(2) Deduction of tax on salaries — 'person responsible for 

paying/ to deduct. 

(2A) Deduction for salaries i)ayable out of India. 

(3) Deduction of tax on Interest on securities: — 

Person responsible for paying is to deduct — exempt- 
ion certificates granted by the Income Tax Officer. 

(3A) vSpecial cases of deduction of tax on interest other 
than on securities. 

( 3P>) Special requisition by Iiicovne Tax Officer for deduc- 
tion of tax on Interest other than on securities in 
cases of persons residing out of Rrltish India. 
(3C&3D) vSpecial cases of deduction of super-tax at sources. 

(4) Deductions at sources arc to be deemed to be income 

received for the purposes of computation of income. 

(5) Deductions .shall be treated as payment of income-tax 

and credit shall be given for the deductions at sources. 

(6) Duty of the person making deductions. 

(7) Responsibility of the person authorized to deduct for 

default in making such deductions. 

(8) Realization of tax when not deducted at sources. 

(9) Certificate of deduction at sources. 

Sec. 19. Payment in cases other than those of deduction at sources: 

Direct payment by the assessec. (substituted for Old 
Section 19). 

Sec. 19A. The principal officer of a company is to supply information 
regarding dividends. 

Sec. 20. Certificate by company to shareholders receiving dividends. 
Sec. 20A. Supply of information regarding interest. (Amended) 

Sec. 21. Annual return in cases of salaries by the prescribed person 
in the case of every Government office, local authority, 
company, or other public body or private employer. 
(Amended) 

See. 22. Initiation of assessment proceedings: Return of income and 
notice, if any, demanding such return. (Amended) 

(3) Revised return. 
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(4) Notice requiring production of accounts or documents 
— accounts of not more than three years prior to the 
previous year. 

Sec. 23. Assessment: (Amended) 

(1) when return is accepted as correct and complete. 

(2) when there is reason to believe that the return is incorrect or 

incomplete : Notice, reserving option to the assessee either 
to attend or to produce or to cause to be produced 
evidence in support of the return — 

(3) when notice under Clause 2 is complied with — to complete 

assessment on evidence produced and to determine tax 
payable accordingly — 

(4) penal clause: when notice under Clause (2) is not fully 

complied with or when no return is made or when notice 
under Section 22(4) is not complied with — assessment to 
be made on estimate. 

Such defaults also entitle the Income Tax Officer to cancel 
registration of a firm. 

Sec. 23A. Power to assess individual members of certain firms, associa- 
tions and companies — one-man companies, etc. (Amended). 
Sec. 24. Set-off of loss in computing aggregate income. (Amended) 
Sec. 24A. Assessment in case of departure from British India. 
(Amended) 

Sec. 24B. Assessment of representatives in case of deceased persons. 
(Amended) 

Sec. 25. Assessment in case of discontinued business. (Amended) 
Sec. 25A. Assessment after partition of a Hindu undivided family. 
(Amended) 

Sec. 26. Assessment in cases of succession to business. (Amended) 
Sec. 26A. 1 Procedure for registration of firms. 

Sec. 27. Cancellation of assessment made under Section 23(4) when 
sufficient cause shown for default. (Amended) 

Sec. 28. Penalty for concealment of income or improper distribution 
of profits. (Amended) (Further amended by Part II) 
Sec. 29. Notice of demand of tax payable, (substituted in place of 
Old Section 29) 

Sec. 30. Appeal against assessment. (Amended) 

Sec. 31. Hearing of appeal and Appellate officer's power. (Amended) 
Sec. 32. Special appeals in certain cases. (Amended) 

(Omitted by Part II) 

Sec. 33. Commissioner's power of review. (Amended) 

Replaced as a new Section 33 by Part II which gives appeals 
against orders of appellate Assistant Commissioner. 

Sec. 33A. Reference to Board of Referees in cases of assessment under 
Section 23A, (Now omitted) 
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Sec. 34. Assessment of escaped income. (Amended) 

Sec. 35. Rectification of mistake apparent from the record. 
(Amended) (Further amended by Part IT) 

Sec. 36. Tax to be calculated to nearest anna. 

Sec. 37. Power to enforce attendance of witnesses, etc. (Amended) 

(Further amended by Part II) 

Sec. 38. Power to call for certain information from certain persons. 
(Amended) 

Sec. 39. Power to inspect the register of members of any company. 

CHAPTER V. 

LiabtIvITy in Spkciaj. Casks. 

Sec. 40. Liability of Guardian, Trustees, agents of a minor, lunatic or 
non-resident, being entitled to receive any income, etc. 
(Amended) 

Sec. 41. Liability of the Courts of Wards, etc., or any person 
appointed by or under any order of a Court or any trustee 
appointed under a duly executed trust deed (including any 
wakf deed) who in fact manages property on behalf of 
another, — in respect of income, they are entitled to receive. 
(Amended) 

Sec. 42. Liability in respect of income of non-residents through or 
from any business connection or through or from any pro- 
perty in British India or from any asset or source of income 
in British India or through or from any money lent at 
interest and brought in British India — Agent of such non- 
resident. ( Amended ) 

Sec. 43. Agents to include persons treated as such. (Amended) 

Sec. 44. Liability of members of a discontinued firm or association 
of persons. (Substituted for Old vSection 44) 

CHAPTER V-A. 

Spkciak Provisions rkkating to ckrtatn ckassks ok shipping. 

Sec. 44A to 44C. (Amended) 

CHAPTER V-B. 

SpivCiak Provisions rkkating to avoidance ok kiabikity to 
Income Tax and Super Tax. {New Chapter,) 

Sec. 44D. Avoidance of income-tax by transactions resulting in the 
transfer of income to persons resident or ordinarily resident 
abroad. 

Sec. 44E. Avoidance of tax by certain transactions in securities. 

Sec, 44F, Avoidance of tax by sales cum diyidendi 
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CHAPTER VI. 

Ri^covery of Tax and PKNAi/riKs. 

Sec. 45. Tax when payable ; assessee, when is in default. (Amended) 
Sec. 46. Mode and time of recovery when assessee is in default. 
(Amended) 

Sec. 47. Recovery of penalties. (Amended) 

CHAPTER VIL 

Refunds. 

vSec. 48. Refunds, (substituted in place of Old Section 48) 

(Further amended by Part IT) 
Sec. 48 A. General power to make refunds. (Omitted now) 

Sec. 49. Double Income Tax Relief : Relief in respect of United 
Kingdom income-tax. f Amended) 

Sec. 49A, (New) : Relief in respect of Indian States and Dominion 
income-tax. 

Sec. 491V Payment of income-tax by company to be deemed payment 
by share-holder. (New) 

Sec. 49C. Relief granted to a company to be deemed relief granted to 
share-holder. (New) 

Sec. 49D. Relief in respect of tax charged in country not providing for 
relief in respect of British Indian Income Tax. (New) 
Sec. 49E. Power to set off amount of refunds against tax remaining 
payable. (Amended Old 49- A) 

Sec. 49F. Power of representative of deceased person or persons dis- 
abled to claim refunds: (Amended Old 49-B) 

Sec. 50. lyirnitation of claims for refund. (Amended) 

Sec. 50A. Appeal against refusal of refund, (Now omitted — included 
in Section 30) 

CHAPTER Vni. 

Offfncks and Pfnalttks. { Amended .) 

Sec, 51. Failure to make payments or deliver returns or statements 
or allow inspections [Sections 18, 19A, 20, 20A, 21, 22(2), 
22 (4), 38, 39, 46 (5) ]. (Amended) 

Sec, 52. False statement in declaration: [Sections 19A, 20A, 22, 
26A(2), 30(3), 32(2), 33A(2), 50(3)]. (Amended) 

Sec. 53. Prosecution to be at the instance of Assistant Commissioner. 
(Amended) 

Sec. 54. Assessment records made confidential — disclosure of infor- 
mation by a public servant, punishable. (Amended) 
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CHAPTER IX. 

SUPIJR-TAX. 

Sec. 55. Charge to super-tax. (Amended) 

Sec. 56. Total income for purposes of super-tax. (Amended) 

Sec. 57. Non-resident partners and share-holders. (Now omitted) 
Sec. 58. Application of the provisions of the Act to Super-tax. 
(Amended) 


CHAP'rER TX-A. 

Spkciai. Provisions RiaATixG to ckrtain classes or Provident Funds. 
Sec. 58A to vS8M (Amended). 

CHAPTER fX B. 

SpRctai, Provisions rku\ting to ckrtain ckassks or 
S uPKRAN nuation Funds. (Ncw . ) 

Sec. 58N to 58V. 

chaptb:r X. 

Misckklankous. 

Power of the Central Board of Revenue to make rules. 
(Amended) 

Power of the Governor-General in Council to make exemp- 
tions. (Amended) 

Appearance of assessee by authorised representatives (subs- 
tituted in place of Old Section 61). 

Receipt to be given for money recovered. 

Service of notices. (Amended) 

Place of assessment. (Amended) 

Indemnity of persons deducting, retaining or paying any tax 
in respect of income of another. 

Jurisdiction of High Court: 

Statement of case to High Court (Amended). Further 
amended by Part II — statement of case by Appellate 
Tribunal. 

Sec. 66A. Constitution of a special Bench to dispose of references by 
the High Court. 

Appeal to His Majesty in Council. (Amended) 

Sec. 67. Bar of suits in Civil Courts. 

Sec. 67 A. Computation of periods of limitation. 

The Schedule [Section 10(7)] — (New); Rules for the computation 
of profits and gains of Insurance business. 


Sec. 59. 

Sec. 60. 

Sec. 61. 

Sec. 62. 
Sec. 63. 
Sec. 64. 
Sec. 65. 

Sec. 66- 
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Summary of the Rules under Section 59: — 

1. Nomenclature — The Indian Income Tax Rules 1922. 

*2. Application for registration of firms. 

♦3. Form of application for registration. 

*4. The certificate of registration. 

*5. The certificate shall take effect from the date of registration. 
*6. Renewal of certificate of registration. 

7. Maximum limit of collection charges allowable under Sections 

9(1) ( vi) — 6 per cent, of the annual value of the property. 

8. Statement for depreciation allowance under Section 10(2) (vi). 
8A. Statement for depreciation allowance under Section 11(2) (ii). 

9. Form in which the assessec shall furnish particulars for depre- 

ciation allowance tinder Section 10(2) (vi) proviso (a). 
9A. Form of particulars for depreciation allowance under Section 
11(2) (ii). 

10. Deductions under Section 18 when to be credited to the 

Government of India by the person making the deduction. 

11. In the case of salaries where deduction is not made by Govern- 

ment the person paying the salary shall remit the deduction 
to the Income Tax Officer concerned. 

11 A. The rate of exchange when salary is payable out of India. 

12. In the case of ‘interest on securities’ where deduction is not 

made by Government, how the deduction is to be credited. 

13. Form of certificate under Section 18(9). 

13A & 13R. 

14. Form of certificate under Section 20. 

15. Who to prei)are and submit returns under Section 21. 

16. The minimum income referred to in Section 21(a). 

17. Form of return under Section 21. 

18. (Nc'w) The manner of publication under Section 22(1). 

18A. (New) Prescribed form of Notice referred to in vSection 22(1). 

19. (New) Form of return of total income and total world 

income. 

*20. Form of notice of demand under Section 29 and assessment 
form. 

t21. Form of appeal under Section 30. 
t21A. Form of appeal under Section 50A. 

122. Form gf appeal under Section 32(2). 

22A. Form of an appeal for reference to a Board of Referees under 
Section 23A. 

• Amended by Notification No. 32, dated the 29th April 1939. 

* Amended by Notification Nos. 32 and 34, dated the 29th April 1939. 
t Amended by Notification No. 35 of the above date. 
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23. Deduction of market value of agricultural produce in cases of 

Income derived in part from agriculture and in part from 
businCvSS. 

24. Computation of income derived from tea grown and manufac- 

tured. 

25. Computation of profits and gains of life Assurance business 

in the case of life Assurance Companies incorporated in 
British India. (See now Section 10(7) and the Schedule) 

26. Computation of income derived from the annuity and capital 

redemption business of such companies. . . ( — do — ) 

27. Provision for refund where tax deducted from interest on the 

investments exceeds the tax on the income thus calcu- 

lated. ........ ( — do- — ) 

28. Compulation of income in the case of the other classes of 

insurance business. ..... ( — do — ) 
29 & 30. Special items allowed to be treated as expenditure incurred 
solely for the purpose of earning profits . . ( — do — ) 

31. Computation of income, etc., of companies carrying on Divi- 

dend Society or Asses.sment liusiness. . . ( — do — ) 

32. Computation of total income of Insurance companies carrying 

on more than one class of business. . . . ( — do — ) 

33* & 34. Computation of income of non-residents through or from busi- 
ness connection in British India. . . . ( — do — ) 

35. Computation of income of the Indian branches of non-resident 
insurance companies. ..... ( — do — ) 
36&37. Form of application for a refund. 

36A & 37A. Form of refund application by a non-resident. 

38 & 39. Other requirements of refund applications under Section 48. 

40. Form of application for refund under Section 49. 

41. Who to present the refund applications. 

42. Who to furnish return under Section 19A. 

42A. Who to furnish return in respect of interest not being interest 
on securities. (Amended by Notification No. 27 dated the 
15th April, 1939) 

43. Form of return under Section 19A. 

43A. Form of return under Section 20A. (Amended by Notifica- 
tion No. 27 dated the 15th April, 1939) 

44. Deductions under Sections 57(2) and (3) when to be credited 

to the Government, 


Amended by Notification No. 36, dated the 29th April 1939. 
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Rules of Interpretation : 

Fiscal, taxing and charging statutes do not stand on any different 
footing from other statutes for the purpose of their 
not be interpreted differ- interpretation, though imposing a burden upon 
ently from any other the subject they are entitled to receive the same 

interpretation as any other statute.^ Lord Russell 
in Att.-Genl. vs. Carlton Bank, (1899) 2 Q.IL 158 (164) remarked: “I see 
no reason why special canons of construction should be applied to any Act 
of Parliament, and I know of no authority for saying that a taxing Act 
to be construed differently from any other Act. The duty of the Court 
is, in my opinion, in all cases the same, whether the Act to be construed 
relates to taxation or to any other subject; namely, to give effect to the 
intention of the legislature as that intention is to be gathered from the 
language employed having regard to the context in connection with which 
it is employed. The court must no doubt ascertain the subject matter 
to which the particular tax is by the statute intended to be applied, but 
when once that is ascertained it is not open to the court to narrow or 
whittle dow'n the operation of the Act by seeming considerations of hard- 
ship or of business convenience or the like. Courts have to give effect 
to what the legislature has said'’.^ Regarding the interpretation of the 
Income Tax Act Esher, M.R., said: — ‘We must after all deal with this 
Income Tax Act according to the ordinary canons of construction, and 
we must construe it according to those canons, and unless it produces a 
clear and manifest absurdity, wc must construe it according to the ordinary 
grammatical interpretation of the English language as applied to such a 
subject matter.^’ — {Clerical, Medical and General Life Assurance Society 
vs. Carter, (1889) 2 T.C. 437 (442)]. 

The words used in the statute arc to be interpreted in their popular 
sense, unless they have acquired any technical or 
in theh^j^j^Iar^sSse!^^ other special meaning. Lord .Halsbury in Simpson 

vs. Teignmouih and Shaldon Bridge Co., (1903) 

* Beale, page 491. 

City of London Electric Lighting Co. vs. Mayor of London, (1900) 82 L.T. 530 
(532), Farwell, J. 

Mersey Docks & Harbour Board vs, Lucas, (1881) 1 T.C. 385 (464), 51 L.J. 
Q.B. 114 (118), Brett, L.J. 

Att.-Genl. vs, De Preville, (1900) 1 Q.B. 223 ( 231), Vaughan Williams, L.J. 

Mylapore Fund vs,^ Madras Corporation, ( 1908) 31 Mad. 408. 

Manindra Chandra Nandi vs. Secretary of State, (1907) 34 Cal. 257 (268-69) 
relying on Pryce vs, Monmouthshire Canal & Ry. Co., (1879) 4 A.C. 197 
(202), Lord Cairns. 

* For the guiding principles of construction of all taxing Acts: 

Glenboig Union Fire Clay Co., Ltd. vs. The Commissioner of Inland Revenue, 
(1921) 12 T.C. 427 (447), i>er Lord Clyde. 

See also Styles vs. Middle Temple, (1899) 4 T.C. 123 (128), Wills, J. 

Gilberton vs. Fergusspn, (1881) 7 Q.B,D, 562 (572) ; 1 T.C. 501, Cotton L.J, 
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1 K.B. 405 (411-12), puts the rule thus; — “The truth is that, when you 
are dealing with a question of this sort, and endeavouring to find out 
whether a thing (a bicycle) is taxable or not under Acts of this character, 
the first thing to do is to find out whether there is anything which corres- 
ponds in the ordinary and natural course of meaning to the language which 
the legislature at the particular time used in making the things mentioned 
in such Acts the subject of taxation. I do not think it is a question merely 
of words whether the thing sought to be made taxable was called a coach 
or not; if it was intended to fill the functions of a carriage according to 
the description given in the original Act. I quite agree that the mere fact 
that it was called by a different name from those enumerated in the Act 
would not matter, because the language would have been used by the 
legislature in a sense which everybody could understand, and which would 
comprehend the particular thing although it might be called by another 
name.*' In this connection the observations of Ivord Adam are w'orth 
noticing. His Lordship says: — “In these taxation statutes we are to read 
the words in the sense in which they are ordinarily used, and if a parti- 
cular case falls clearly within the words, we are not at liberty to consider 
whether it is equitable or inequitable.’* — {Aikin vs. MacdonakVs Trustees, 
(1894) 3 T.C. 306 (308)]. 

There is no room in a taxing Act for equitable considerations— 

[Finlay, J., in Klinian vs. Winckzvorth, (1933) 17 
coShiiSnf 'I' C- 569 (572)]. This view was expressed as 

early as 1888 in the following manner: — “It is not, 
to be sure, of much consequence how cruel may be the effect of a revenue 
statute. That is a sort of thing that we are not entitled to take into account 

if the statute is perfectly clear ** — per The Lord President in 

Smiles vs. Australasian Mortgage and Agency Company, (1888) 2 T.C. 
367 (377). This rigidity in the interpretation of the clear language of a 
taxing statute may prove a bit hard upon a sojourning foreigner, but 
there is no help for him as the hands of the Court are tied, as will be evident 
from the observation of Lord Herschell in Colquhoun vs. Brooks, (1889) 

2 T.C. 490 (499-500) — “I am far from denying that if it can be shown 
that a particular interpretation of a taxing statute would operate unreason- 
ably in the case of a foreigner sojourning in this country, it would afford 
a reason for adopting some other interpretation if it were possible 

consistently with the ordinary canons of construction I am quite 

aware that there are inequalities in the incidence of the Income Tax, and 
that the anomalies I have pointed out, glaring though they be, will not 
avail the respondent if the taxation be imposed by the clear language of 
the statute.** But even under the Income Tax Act there may arise circums- 
tances under which it may not be proper to leave equity completely out of 
consideration. It has been observed that “a court cannot leave out of 
sight the consideration of equitable dealing and fair play, before adoptti^:; 
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a narrow and technical construction, where a wider and generally under- 
stood meaning of a term may be applicable/' — Per Megaw, J., in Torrens 
vs. The Commissioners of Inland Revenue, (1933) 18 T.C. 262 (269). 

Language is always used secundum subjectum materiam, and it must, 
The interpretation best therefore, be taken in the sense which best har- 

harmonizing with the monizes with the subject-matter.'* 

subject-matter is to be 

accepted. 

'‘It is no doubt true that, if on the true construction of a statute, not 
excluding a taxing statute, a lacuna or defect appears, it is no part of the 
duty of the Court to supply the deficiency; but in choosing between two 
competing constructions, each of them possible, it is not Irrelevant to 
consider that one of them is consistent with the obvious purpose of the 
Act while the other would render the statute capricious or abortive." — per 
Viscount Cave in The National Provident Mutual Life Assurance Associa- 
tion vs. Ogston, (1919-1921) 8 T.C. 57 (88). 


Difficulties ma)^ arise as to the interpretation of particular words in 

the Act. Lord Wrenbury in The King vs. The 

Particular Words Kemmgton Income lax Commissioners (ex parte 

words. ^ ^ 

“In these Acts it is not possible to rest any conclusion upon a particular 
word. The same word is in one section used in one sense and in another 

in a different sense ”. But Sankey, J., in The Governors of Sutton’s 

Hospital in Charter House vs. B. BlHott, (1921) 8 T.C. 155 (165), was 
rather inclined tow'ards accepting the same word, used in two different 
parts of the same Act, as having the same meaning. His observation 
was: — “It is certainly well-known that it is dangerous to construe the 
meaning of one word in one Act of Parliament by reference to the same 
word used in another Act of Parliament. It may be a little different where 
you get the same word in two parts of the same Act of Parliament.” 

The question of strict construction * arises only when there is any 

In case of doubt or io the statute itself. It is a well- 

ambiguity the interprets- settled rule of law that all charges upon the sub- 

tion should be favourable ject must be imposed by clear and unambiguous 
to the tax-payer. , , . t . j 

language, because m some degree they arc looked 


’ The Chartered Kfercantile Bank of India vs. William Wilson, (1877) 1 T.C. 179 
(192), Pollock. 

Dewar vs. Inland Revenue, (1935) 19 T.C. 561 (572). 

Simpson vs. The Grange Trust Ltd., (1935) 19 T.C. 231 (245), (Slesser, L.J.). 

* Tennant vs. Smith, (1892) A.C. 150 (154) j 3 T.C. 158. 

Lumsden vs. Inland Revenue, (1914) A.C. 877 (897) ; Att.-Genl. vs. Milne, (1914) 
A.C. 765r KiUing Valley Tea Co., Ltd. vs. Secretary of State, (1921) 48 Cal. 
161 (175), Mukherji, J, 



396 


THE INDIAN INCOME-TAX ACT 


upon as operating as penalties.® The subject is not to be taxed unless the 
language of the statute clearly imposes the obligation.® In cases of doubtful 
expressions, the party sought to be made liable is to be deemed to be 
exempt.^ “It must be observed that, hi duhio, you are always to lean 
against the construction which imposes a burthen on the subject: the 
intention of the legislature to impose a tax must be clear”: {The Hull 
Dock Co., vs. Browne, 36 R.R. 459, — ^per Pollock, C.B.).® So also “it is 
an established principle that words of doubtful import are not to be 
construed as imposing burdens on the tax-payer, and it is only at)plying 
the same principle in the converse case to hold that provisions giving 
relief should not be construed in a harsh sense against the tax-payer” 
[per Megavv, J., in Torrens vs. Inland Revenue Commissioners, (1933) 18 
T.C. 262 (269)]. 


Advantage cannot be taken of an ambiguity in a taxing Statute to 
create a new' tax which was not imposed by the 
No new liability to be legislature. “It is, I think, important to remem- 
or^^^iguit^y.*^^ doubt yu]c, which the Courts ought to obey, that, 

where it is desired to impose a new^ burden by 
way of taxation, it is essential that this intention should be stated in plain 
terms. The courts cannot assent to the view that, if a section in a taxing 
statute is of doubtful and ambiguous meaning, it is possible out of that 
ambiguity to extract a new and added obligation not formerly cast upon 
the tax-payer.” [per Lord Buckmaster in F. L. Smidth & Co. vs. F. 
Greemvood, (1920-1922 ) 8 T.C. 193 (206); (1922) 1 A.C. 417]. Nor 
should the plain meaning of the Act be distorted in order to impose a 
new tax. “I c<annot strain the Act for the purpose of creating a liability to 


® Maxwell, p. 246; Beale, p. 491. 

Doe d. Scruton vs. Snaith, (1832 ) 8 Bing. 146 (152), Park, J, 

“ Maxwell, p. 246. Coltness Iron Co. vs. Black, (1881) 1 T.C. 287 (316), (1881) 
6 A.C. 315 (330), Lord Blackburn. 

Hull Dock vs. Browne, (1831) 36 R.R. 459; In re Micklethwaite, (1855) 11 Ex. 
452, per Lord Wcnsleydale. 

’ Beale, p. 491. ClilTord :;5. Commrs. of Inland Rev., (1896 ) 2 Q.B. 187 (192-93), 
Pollock, C.B. 

Dew'ar vs. Inland Revenue, (1935) 19 T.C. 561 (571). 

The National Provident Institution vs. Brown, (1920) 8 T.C. 57 (97). 

“ See also Whitely Ltd. vs. Burns, (1908) 1 K.B. 705 (709), Lord Alverstone, C.J. 
Oriental Bank Corporation vs. Wright, (1880) 5 A.C. 842 (856). 

The Port of London Authority vs. Inland Revenue, (1920) 12 T.C. 122 (139). 
Manindra ‘Chandra Nandi vs. Secretary of State, (1907 ) 34 Cal. 257 ( 268-69), 
citing Oriental Bank Corpn. vs. Wright, (1880) 5 A.C. 842 (856). 

Cox vs. Rabbits, (1873 ) 3 A.C. 473 ( 478). 

Lord Advocate vs. Flemming, (1897) A.C. 145 (152). 

Simms vs. Registrar of Probate, (1900) A.C. 323 (337), 

Stockton Ry. Co. vs. Barrette, (1844) 11 CL & Fin. 590 (602), 

Partington vs. Att.-Genl., (1869) L.R, 4 H.L. 100. 
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lax which the Act has not imposed by plain or as I think by any words."' 
\p€r Lord Wrenbury in The Ormond Investments Co. Ltd. vs. Betts ^ (1928) 
13 T.C. 400]. 

But while the Courts favour exemption of the tax-payer in case of any 

_ ^ t - doubt or ambii>:uitv, in normal circumstances the 

Exemption cannot be ■ . . , . • 

claimed unless expressly tax-payer cannot claim exemption unless it is 

provided for. provided for expressly by the Act. “If you claim 

exemption you must fall clearly within the words of the Statute, or it can- 
not be allowed by ingenious arguments. ...” [per Lord Adam in Maughan 
vs. Free Church of Scotland, (1893) 3 T.C. 207 (210)]. No inference 
in favour of an exemption is permissible. “The Act has not left the scope 
of the exemption to inference from a prima facie probability that the 
exemption would square (as regards the class alTected) with the. charge.” 
I per Lord Robertson in Curtis vs. Old Monkland Conservative Associa- 
tion, (1904-5), 5 T.C. 189 (193) (1906) A.C. 86]. 

Lord Cairns in Partington vs. Att.-Genl, (1868) L.R. 4, H.L. 100 
(122) observed: “As 1 understand the principle 
of F^caHegislation.^^'^^^ fiscal legislation it is this: if the person 

sought to be taxed comes within the letter of the 
law he must be taxed, however great the hardship may appear to the 
judicial mind to be. On the other hand, if the Crown, seeking to recover the 
tax, cannot bring the subject within the letter of the law the case might 
otherwise appear to be. In other Avords, if there be admissible, in any 
statute, what is called an equitable construction, certainly such a construction 
is not admissible in a taxing statute where you simply adhere to the words 
of the statute.”® Similarly, in Tennant vs. Smith, Lord Ilalsbury gave 
the rule in the following terms: “This is an Income Tax Act, and what is 
intended to be taxed is income. And when I say, 'w^hat is intended to be 


* Relied on in Rai Bahadur Sundar Das vs. The Collector of Guzarat, (1922) 
3 Lah. 349 (356). 

See also In the matter of Mukund Sarup, (1927) 50 All. 495 (503). 

Killing Valley Tea Co., Ltd. vs. The Secretary of State, (1920) 48 Cal. 161 (175). 
Manindra Chandra Nandi vs. Secretary of State, (1907) 34 Cal. 257 (268-69), 
Mukherji, J. 

Board of Revenue vs. Ramanadhan Chetty, (1920) 43 Mad. 75 (88-89), per 
Sheshagiri Aiyar, J., relying also on Coltness Iron Co. vs. Black, (1881) 6 A.C. 
315, per Lord Blackburn. 

See also Re: Non-permissibility of equitable construction The Ormond Invest- 
ment Co., Ltd. vs. Betts, (1928) 13 T.C. 400 (434), per Lord Atkinson. 

Kliman i;s. Winkworth, (1933) 17 T.C. 569 (572). 

Torrens vs. Inland Revenue, (1933) 18 T.C. 262 ( 269). 

Att.-Genl. vs. De Preville, (1900) 1 Q.B. 223 (230), Vaughan Williams, L.J. 
Att-Genl. vs. Selborne, (1902) I K.B. 388 (396). Collins, M.R. 

Drummond vs. ColUns. (1915) 6 T.C 525 (539). ^ 

(1892) A.G. 150 (154), Lord Habbury, L.C.; 3 T.C, 158 (163). 
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taxecr, I mean what is the intention of the Act as expressed in its provisions, 
because in a Taxing Act it is impoSvSible, I believe, to assume any intention — 
any governing purpose in the Act — to do more than take such tax as the 
statute imposes. In various cases the principle of construction of a Taxing 
Act has been referred to in various forms, but 1 believe they may be all 
reduced to this — that, inasmuch as you have no right to assume that there 
is any governing object which a Taxing Act is intended to attain other than 
that which it has expressed by making such and such objects the intended 
subject for taxation, you must see whether a tax is expressly imposed. 
Cases, therefore, under the Taxing Acts always resolve themselves into a 
question whether or not the words of the Act have reached the alleged 
subject of taxation/'^^ 


A well-known maxim. 


The maxim that in a taxing Act clear words are necessary to tax 
the subject “means that in taxation you have to 
lock simply at what is clearly said. There is no 
room for any intendment; there is no equity about a tax; there is no 
presumption as to a lax; you read nothing in; you imply nothing, but you 
look fairly at what is said and at what is said clearly and that is the tax” 
\per Rowlatt, J., in The Cape Brandy Syndicate vs. The Commissioners of 
Inland Revenue, (1920) 12 T.C. 358 (366) ; (1921) 2 K.B. 403]. 


The tax is not to be regarded as imposed unless the words in the statute 
are clear.^^ “It has often been said by judges of very great experience 
that, in construing Acts relating to the revenue, the popular sense of xvords 
rather than their strict legal meaning should be looked at, and the reason 
for that is obvious. The object of Taxing Acts has nothing to do with 
the strict legal meaning of words, unless the words used arc words of art, 
such as words which describe an estate in real property or technical terms 
peculiar to English law.^^ 


The art of interpreting statutes of this character cannot be considered 

Interpretation of a tax- science; it is rather a practical art, and 

ing statute is a practical the questions which arise cannot be dealt with as 
. though they were simple questions to be settled 

upon principles of common law.^^ 


See also Att.-Genl. vs. Beech, (1892) 2 Q.B. 147 (150, 155); (1892) 3 T.C. 158 
(163); Smith, L.J. and Chitty, L.J. 

Att-Genl. vs. Selbourne, (1902) 1 K.B. 388 (399), Stirling, L.J. 

” Inland Revenue vs. Tod, (1898) A.C. 399 (414), Lord Herschell. 

Horan vs. Hayhoe, (1904) 1 K.B. 288 (290), Lord Alverstone, C.J. 

Whiteley Ltd. vs. Bums, (1908) 1 K.B. 708 ( 709), Lord Alverstone, C.J. 

” Smelting Company of Australia vs. Commissioners of Inland Revenue, (1896) 
2 Q.B. 179 (184) i Pollock, C.B. 

” Swayne vs. Inland Revenue Commissioners, (1899) 1 Q.B, 335 (341)vWill^ ji 
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A construction which would have the effect of subjecting a person 
to double taxation should be avoided unless the 
Double Taxation. words were very clear and precise to that eiTept.'® 

iiut in this respect the vital difference has to be noticed between one sub- 
ject matter being charged to the same tax twice and to different taxes being 
imposed upon the same subject-matter. ‘‘There could be double taxation 
if the IvCgislature distinctly enacted it, but upon general words of taxation, 

and when you have to interpret a Taxing Act^ you cannot so interpret it 
as to tax the same subject twice over to the same tax. Hut ir all depends 

upon its being the same lax, and there is nothing to prevent either 

(»ne legislature, or two legislatures if they have jurisdiction over the same 
subject-matter, imposing different taxes upon the same subject-matter'*.^® 

The following cases may also be consulted: — 

For the principle guiding the constrtiction of all Taxing Acts: — 

The Glenhoig Union fire Clay Co. Ltd. vs. The Commissioners 
of Inland Revenue, (Lord Clyde), (1921) 12 T.C. 427 (447). 


For the cardinal principle : — 

The Ormond Investment Co. Ltd. vs. Betts (II. M. Inspector of 
taxes), (Lord Huckmaster), (1928, [1928] A.C. 143; 13 T.C, 
400 (425), 

Melius cst petere f antes qtiam sectari rivulos : — 

Birt, Potter and Hughes Ltd. vs. The Commissioners of Inland 
Revenue, (Lord Hanw'^orth, M.R.) (1927) 12 T.C. 976 (991). 

The Court is not prepared to read any word into a Taxing Act for the 
purpose of making the incidence of taxation heavier on an indi- 
vidual : — 

‘ Jackson's Trustees vs. Lord Advocate, (Lord Blackburn), (1925) 
10 T.C. 460 (476). 

Taxes cannot be imposed upon the subject under a taxing statute unless 
in strict accordance with its provisions: — 

Brooks vs. The Commissioners of Inland Revenue, (Lord 
Atkinson), (1914), [1915] A.C. 478; 7 T.C. 236 (254). 

The claim of the Revenue must be sustained if it is supported by the 
terms of the itaxing Act, even though the letter of the law leads 
to a result which seems unjust and oppressive: — 

Chartcrhoi4se School vs. Gayler (Surveyor of Taxe^), (Wrightr 
J.), (1896) 3 T.C. 435 (441). 


” Carr vs. Fowle, (1893) 1 Q.B. 251. 

Stevens t;s. The Durban Roodepoort Gold Mining Co., Ltd., (1909) 5 T.C. 402 
(407), per Channell, J. 
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Sympathy must not enter the mind in a Revenue Case 

David Cdylaw & Sons Ltd, vs. 7'he Commissioners of Inland 
Revenue, (Lord Sands), (1926) 11 T.C. 96 (120). 

Analogy is not a safe guide in the construction of Income Tax Statute : — 

Fcrqiisson vs. Noble, (Lord Sherrington), (1919) 7 T.C. 176 
(181). 

Equitable Construction: — 

Not permissible: — 

Kliman vs. Winkveorih, (Finlay, J.), (1933) 17 T.C. 569 (572). 

The Ormond In7rstwcnt Co. Ltd. vs. Belts {H. M, Inspector of 
Taxes), (Lord Atkinson), (1928) 13 T.C. 400 (434). 

Rub- 

A Court cannot leave out of sight the consideration of equitable 
dealing and fair play, before adopting a narrow and technical cons- 
truction, where a wider and generally understood meaning of a term 
may be applicable: 

Torrens vs. The Commissioners of Inland Revenue, (Megaw, J.), 
(1933) 18 T.C. 262 (269). 


Evasion: — 

It is open to persons to evade Income Tax if they can do so legally : — 

.S: W. Hawker vs. /, Compton, (Sankey, J.), (1922) 8 T.C. 306 
(313). 

Nobody is under any obligation so to lay out his estate, or the estate 
of his family, as to make it subject to avoidable taxation: — 

Linton vs. Chapman (//. M, Inspector of Taxes), (Lord Clyde), 
(1927) 13 T.C. 448 (454). 

It is trite law that Ilis Majesty’s subjects are free, if they can, to make 
their own arrangements .so that their cases may fall outside the 
scope of the taxing Acts: — 

Levenc vs. The Commissioners of Inland Revenue (Viscount 
Sumner), (1928) 13 T.C 486 (501-2); [1928] A.C 217. 

No one is under the smallest obligation, moral or legal, so to arrange 
his affairs as to render himself subject to avoidable taxation : — 

Ayrshire Pullman Motor Services and D. M, Ritchie vs. The 
Commimoners of Land Revenue, (Lord Clyde), (1929) 14 T.C. 
754 (763-4). 
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The validity of a contract of partnership is not affected by the consi- 
deration that one of the objects of the parties was the avoidance of 
taxation : — 

Ayrshire Pullman Motor Services & D. M. Ritche vs. The Com- 
missioners of Land Revenue, (Lord ClvdeL (1929) 14 T.C. 754 
(763). 

The subject has the Ic^^al right so to dispose of his capital and income 
as to attract upon himself the least amount of tax: — 

Duke of IVcslminster vs. Commissioners of Inland Revenue (Lord 
Atkin), (1934) 19 T.C. 490 (511). 

A subject may assuredly get rid of an income bearing security in order 
to avoid the addition of the income to his super-tax assessment: — ► 

Dewar vs. Conimissioners of Inland Revenue (Romer, LJ.), 
(1935) 19 T.C. 561 (579). 

At the same time, such Acts are not to be so construed as to furnish 
a chance of escape and a means of evasion.^* 

Short title, extent and !• { 1 ) This Act may be called the Indian 

commencement. Income- tax Act, 1922. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas, and applies also, 
within the Indian States and the tribal areas, to British subjects 
who are in the service of the Crown or of a local authority estab- 
lished in the exercise of the powers of the Crown Representative 
or the Central Covernment in that behalf, and to all other servants 
of the Crown in the said States and areas. 

(2) It shall come into force on the first day of April, 1922. 

1 . ( 1 ) 

Section 292 of the Government of India Act 1935 enacted that all the 
law in force in British India immediately before the commencement of 
Part III of the Government of India Act 1935 shall continue in force in 
British India until altered or repealed or amended by a competent Legisla- 
ture or other competent authority. 

Section 293 of-that Act provided for adaptation of existing Indian laws 
by His Majesty by Order in Council. 


” Maxwell, p. 248. 

Att.-Genl. vs. Furness Ry. Co., (1899) 2 Q.B. 267. ^ 

Also Bilsiand vs. Commisaoners of Inland Revenue (Lawrence, j.), (1936) 20 
T.C 446 (4ffl). 

5l' 
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Pursuant to the power conferred by Section 293 of the Government 
cf India Act, 1935, His Majesty made The Government of India (Adapta- 
tion of Indian Laws) Order, 1937, with effect from 1st April, 1937. Clause 
3 of this Order directed that '‘the Indian laws mentioned in the schedules 
to this Order shall, until repealed or amended by a competent Legislature 
or other competent authority, have effect subject to the adaptations and 
modifications directed by those schedules to be made therein 

The Indian Income Tax Act (Act XI of 1922) was adapted by this 
order subject to the following modifications: — 

"Section 1. For sub-section (2) substitute — 

"(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas, and applies also, within the Indian 
States and the tribal areas, to British subjects who are in the service of 
the Crown or of a local authority established in the exercise of the powers 
of the Crown Representative or the Central Government in that behalf, 
and to all other serv'ants of the Crown in the said States and areas’". 

Section 2. In sub-section (1) for "officers of Government" substitute 
"officers of the Crown" ; and in sub-section (8) for "the Local Government" 
substitute "the Central Government". 

Section 3. For "Act of the Indian Legislature" substitute "Act of the 
Central Legislature", 

Section 5. For the first sentence of sub-section (4) substitute "The 
Central Government may appoint for any area as many Assistant Com- 
missioners of Income-tax and Income-tax Officers as it thinks fit/’ 

Section 7. In sub-section (1) for the first "Government" substitute 
"the Crown," and for "deducted under the authority of the Government 
from the salary of any individual" substitute “deducted from the salary 
payable by or on behalf of the Crown to any individual, being a sum 
deducted in accordance with the conditions of his service." 

In sub-section (2) for "by Government" substitute "by or on behalf 
of the Crown" and for "by the Governor-General in Council" substitute 
"in the exercise of the powers of the Crown Representative or the Central 
Government in that behalf". 

Section 18. For "on behalf of Government" substitute "on behalf of 
the Crown". 

Section 46. For sub-section (6) substitute — 

"(6) If the recovery of income-tax in any area has been entrusted 
to a Provincial Government under Section 124 (1) of the Govenir 
ment of India Act, 1935, the Provincial Government may direct with, 
respect to that area or any part thereof, that income-tax shall 
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recovered therein with, and as an addition to, any municipal tax 
or local rate, by the same person and in the same manner as the 
municipal tax or local rate is recovered”. 

Section 55. For ^'Indian Legislature” substitute “Central Legislature”. 

Section 67. For “Government officer” substitute “officer of the Crown”. 

(2) Extent of the Act : — 

As has been shown above this sub-clause was modified by the Govern- 
ment of India (Adaptation of Indian I,aws) Order, 1937. Before this 
adaptation order it stood as below: — 

“It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas, and applies also, within the dommions of Princes 
and Chiefs in India in alliance with His Majesty, to British subjects in those 
dominions who are in the service of the Government of India or of a local 
authority established in the exercise of the powers of the Governor-General 
in Council in that behalf, and to all other servants of His Majesty in those 
dominions” 

British India: — The General Clauses Act (Act X of 1897) as adapted 
by the Government of India (Adaptation of India laws) Order, 1937, by 
its vSection 3 (7) defines British India to “mean, as respects the period 
before the commencement of Part HI of the Government of India Act, 
1935, all territories and places within His Majesty's dominions which were 
for the time being governed by His Majesty through the Governor-General 
of India or through any Governor or officer subordinate to the Governor- 
General of India and as respects any period after that date means all terri- 
tories for the time being comprised within the Governors* Provinces and the 
Chief Commissioners* Provinces, except that a reference to British India 
in an Indian law passed or made before the commencement of Part III of 
the Government of India Act, 1935, shall not include a reference to Berar.” 
See also Sections 311 (1), 46, 47, 94 to 98 of the Government of India Act 
1935. 

India: — Section 3 (27) of the General Clauses Act after adaptation 
above referred to defines India tQ mean “British India together with all 
territories of any Indian Ruler under the suzerainty of His Majesty, all 
territories under the suzerainty of such an Indian Ruler, the tribal areas, 
and any other territories which His Majesty in Council may, from time to 
time after ascertaining the views of the Central Government and the Central 
Legislature, declare to be part of India”. See also Section 311 (1) of the 
Government of India Act 1935. 

Tribal areas: means the area along the frontiers of India or in 
Baluchistan which are not part of British India or of Burma or of any 



404 tHE INDIAN INCOME-TAX ACT [S. 1 

Indian State or of any foreign State. See Section 311 (1) of the Govern- 
ment of India Act 1935. 

Central Legislature is defined by Section 3 (Sac) of the General 
Clauses Act as adapted by the Adaptation Order, 1937, lo mean “the 
Governor-General in Council acting in a legislative capacity under the 
Government of India Act, 1833, the Government of India Act, 1853, the 
Indian Councils Act, 1861 to 1909, or any of those Acts, or the Government 
of India Act, 1915, the Indian Legislature acting under the Government of 
India Act, or the Government of India Act, 1935, or the bederal Legislature 
acting under the Government of India Act, 1935, as the case may require. 

Indian State: — Section 3 (27b) of the General Clauses Act defining 
Indian State was inserted by the Adaptation Order, 1937. According to 
this clause “Indian State shall include any territory, whether described as 
a State, an Estate, a Jagir or otherwise belonging to or under the suzerainty 
of a Ruler who is under the suzerainty of II is Majesty, and not being part 
of British India.” 

Central Government: — Section 3 (8 aV)) of the General Clauses Act 
inserted by the Adaptation Order 1937. “Central Government” shall — 

(a) in relation to anything done or to be done after the commence- 

ment of Part HI of the Government of India Act, 1935, mean 
the Federal Government; and 

(b) in relation to anything done before the commencement of Part 

III of the said Act, mean the Governor-General in Council, 
or the authority competent at the relevant date Lo exercise the 
functions corresponding to those subsequently exercised by the 
Governor-General in Council 

Crown Representative: — Section 3 (14) (f) of the General Clauses 
Act as inserted by the Adaptation Order, 1937. The expression shall mean 
“His Majesty’s Representative for the exercise of the functions of the 
Crown in its relations with Indian States.’' 

Local Authority: — Section 3 (28) of the General Clauses Act. This 
has not been modified by the Adaptation Order, 1937. It means “a Muni- 
cipal Committee, District Board, body ^)f Port Commissioners or other 
authority legally entitled to, or entrusted by the Government with, the 
control or management of a municipal or local fund.” 

See also Section 2 of The Local Althoritiesi Loans Act (IX of 1914). 

The Commissioners for the New Howrah Bridge, if a Local Autho- 
rity: — Or in other words, whether “the New Howrah Bridge Trust Fund" 
can be said to be a “Local Fund” within the meaning of Section 3 (28) of 

General Clauses Act, According to that Section ^ ‘local authority^ meailf : 
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a Municipal Committee, District Board, body of Port Commissioners or 
other authority legally entitled to, or entrusted by the Government with, the 
control or management of a Municipal or **local fumV\ “The Commissioners 
for the New Howrah Bridge”, in order to come within this definition of 
'local authority' must show that they have been legally entitled to the control 
or management of a local fund. The Howrah Bridge Act, 1926 (B. C. Act 
IV of 1926) by its Section 3 makes ‘'the Commissioners for the Ne\v 
Howrah Bridge” a body corporate and by its Section 13 the Act constitutes 
a fund and vStyles the same ‘The New Howrah Bridge ITust Fund’, This 
Kind is created for a specific purpose, viz., for the construciion, improve- 
ment, maintenance and control of the new bridge and its approaches. The 
question is whether this fund is a ‘local fund’. “The conception of a ‘local 
fund’ seems strictly to imply a fund consisting of income in the nature of 
a district or local rate or of a rate or tax which could be considered as a 
payment by which the inhabitants of a locality procure for themselves some 
local benefit. No doubt the definition specifically names “body of Port 
c'.ommissioners” and the Howrah Bridge Act, 1926, by its Section 3 (3) 
makes “the Commissioners for the Port of Calcutta” for the time being the 
Commissioners for the New Howrah Bridge. But this would not make the 
new bod}’’ (the Commissioners for tlie New 1 fowrah Bridge) a local authority 
uidcss the fund placed under the control and management of this body be a 
local fund. The difficulty is that the expression ‘local fuiiil’ is nowhere 
defined. 

Reading Sections 8 and 13 of the Howrah Bridge Act, 1926 and remem- 
bering the nature and class of the authorities specifically named in the 
definition given in Section 3 (28) of the General Clauses Act it seems that 
“the Commissioners for the New Howrah Bridge” as a body corporate 
would be a ‘local authority’ within the meaning of Section 4 (3) (iii) of 
ihe Income Tax Act and as such the Act would not apply to the income of 
this body. 

The Jurisdiction of the Indian Legislature. 

When Act XI of 1922 was enacted the power of the Indian Legislature 
was defined by Section 65 of the Government of India Act 1915. The 
Section ran as follows 

65. (1) The Indian Legislature has power to make laws — 

(а) for all persons, for all Courts, and for all places and things, 

within British India ; and 

(б) for all subjects of His Majesty and servants of the Crown 

within other parts of India; and 

(c) for all native Indian subjects of His Majesty, without and beyond 

as well as within British India; and 

(d) for the government of officers, soldiers, airmen, and followers 

in His Majesty’s Indian forces^ whereyer they are serving, in 
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so far as they are not subject to the Army Act or the Air Force 
Act ; and 

(e) for all persons employed or serving: in or belonging to any naval 
forces raised by the Governor-General in Council, wherever 
they are serving, in so far as they are not subject to the Naval 
Discipline Act ; and 

(/) for repealing or altering any laws which for the time being are 
in force in any part of British India or apply to persons for 
whom the Indian Legislature has power to make laws : 

(2) Provided that the Indian Legislature has not, unless expressly so 
authorised by Act of Parliament, power to make any law repealing or 
affecting — 

(i) Any Act of Parliament 

This empowered the Indian Legislature to make laws binding on the 
non-residents provided these were for things within British India. The 
Income Tax Act (Act XI of 1922) purported to make laws applying “to 
all income, profits or gains, as described or comprised in Section 6, from 
whatever source derived, accruing, or arising, or received in British India, 
or deemed under the provisions of this Act to accrue, or arise, or to be 
received in British India”. Vide Section 4 of the Act. This legislation 
proceeded on the footing that “income, profits or gains” arc “things” wdthin 
the meaning of Section 65 (1) (a) of the Government of India Act. The 
word “things” in Section 65 (1) (a) of the Government of India Act has 
ahvays been understood in this comprehensive sense. But the question still 
remains how^ far it w^ould be within the competence of the Indian Legislature 
to legislate for ‘things’ not actually wdthin its territorial jurisdiction by 
enacting that these shall be deemed to be within that jurisdiction. It is an 
obvious principle that no legislature of limited jurisdiction can thus extend 
its jurisdiction by its own action simply by choosing to say that things 
beyond its jurisdiction shall be deemed to be wdthin it. 

So far as the persons covered by Section 65 of the Government of India 
Act 1915 are concerned the competence of the legislature to make laws is 
not dependent on the situs of the things in respect of which the Legislature 
wants to make laws binding them, they themselves being within the jurisdic- 
tion of the legislature. So, for them, the law would be perfectly intra vires 
even though the income, profits or gains “deemed to accrue, arise or to be 
received in British India” are not actually within the jurisdiction of the 
legislature as defined by Section 65 of the Government of India Act 1915. 
See Section 4 (2) of the Indian Income Tax Act, But as regards t^ose 
who are not persons covered by the section, the legislation will be ultra 
vires if the things deemed under the provisions of the Act to accrue^ an^e 
or to be received in British India cannot be said to be/'things within 
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India-^ within the meaning of Secton 65 of the Government of India Act 
1915. See in this connection Section 42 of the Income Tax Act. If 'busi- 
ness connection' be regarded as a 'thing' within the meaning of the 
Government of India Act, then there is no difficulty. 

Under the Government of India Act 1935 legislative powers are con- 
ferred by Part V of the Act (Sections 99 to 121), Section 316, and the 
seventh Schedule to the Act ; and, as has been pointed out above, continuance 
and adaptation of existing laws are provided for by Sections 292 and 293. 
The Indian Income Tax Act of 1922 has been adapted by His Majesty by 
Order in Council made on the 18th March, 1937 as from 1st April, 1937 
in exercise of the power conferred on His Majesty by Section 293 of the 
Government of India Act, 1935. Clause 3 of this Government of India 
(Adaptation of Indian Laws) Order, 1937 provided that “The Indian laws 
mentioned in the schedules to this Order shall, until repealed or amended 
by a competent Legislature or other competent authority, have effect subject 
to the adaptations and modifications directed by those schedules to be made 
therein or, if it is so directed, shall cease to have effect". 

Regarding Income Tax Legislation, note also Sections 100, Seventh 
Schedule List I (54), List II (41), 112, 138, and 141, of the Government 
of India Act, 1935. 

English System: 

It will be pertinent to notice here the views entertained in the 
English system regarding the territorial limitation of Income Tax Laws, 
'Phe Income Tax Codification Committee with the Rt. Hon'ble Lord 
Macmillan, P.C., as Chairman in its report, paragraph 44, observed: “Our 
proposed classification makes, . . ,a broad distinction between United King- 
dom income. . . .and Foreign income. . . .Although in the existing Acts this 
is expressly stated only in relation to Schedule D, th^ universality of the 
principle has been recognized by the Courts (See Whitney vs. Commissioners 
of Inland Revenue;^ Marchioness of Ormonde vs. Browne).^ It seems to 
us to be a fundamental principle of the tax,....". The Committee sum- 
marised the existing law in clause 5 of its draft Bill in the following 
terms : — 

“5. (1)A person whether resident in the United Kingdom or not 
shall be liable td tax in respect of United Kingdom income. 

(2) A person if resident in the United Kingdom in the year of 
charge, but not otherwise, shall be liable to bear tax in respect of 
foreign income". 


* (1926) A.G, 37, per Lord Wrenbury, at p, 54 ; 10 T.C. 88 at p. 112. 

* (1932) 17 T.C. 333, per Pirilay, J., at p. 344. 
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In ex parte Blain, (1879) 12 Ch.D. 326, Lord Justice James spoke of 
'' the broad general universal proposition that English legislation, unless the 
contrary is expressly enacted, or so plainly implied as to make it the duty 
of an English Court to give effect to an English Statute, is applicable only 
to English subjects or to foreigners who by coming into this country, whether 
for a long or a short time, have made themselves during that time subject 
to English jurisdiction/' 

Similarly Lord Esher in Colquhotm vs. Heddon, (1890) 25 Q.B.D. 134; 
2 T.C. 621 (625) observed: “It seems to me that unless Parliament 
expressly declares otherwise in which case even if it should go l>eyond its 
lights as regards the comity of nations the Courts of this country must obey 
the enactment, the proper construction to be put on general words used in 
an English Act of Parliament is that Parliament was dealing only with such 
persons or things as arc within the general words and also within its proper 
jurisdiction. See also, Whitney vs. The Commissioners of Inland Revenue, 
(1926) 10 T.C. 88 (117) per Lord Phillimore. At page 113 Lord Wrenbury 
in putting a limit to the wide words of the statute relied on Colquhoun vs. 
Brooks, (1889) 14 A.C. 493; 2 I'.C. 490, where the House of Lords had 
to deal with the question in connection with the assessment of a merchant 
residing in England and carrying on business there. He was duly assessed 
and paid tax in respect of the profits or gains of this business. He paid 
the tax in addition on a sum received by him in respect of a remittance 
from Australia. This latter sum formed part of the profits of a business 
carried on at Melbourne in which the assessee was a partner and had a 
large capital invested. The estimated profits due to him for the year in 
question in respect of his share of that business much exceeded the sum 
received by him by remittance. The Surveyor of taxes contended that the 
assessee ought to be assessed upon his entire share of the profits which 
accrued during the year of assessment. This claim of the Crown was based 
upon the terms of Schedule D, which impose tax upon the annual profits 
or gains arising or accruing to any person residing in the United Kingdom 
or elsewhere. It was contended by the assessee that if the construction 
put by the Crown be adopted then a foreigner residing for a .short time 
only in England would be subjected to taxation there in respect of the whole 
of his business earnings in his own country or elsezvhere, that .so to tax 
him would be opposed to international comity and that a construction which 
would involve such a consequence could not be correct. Ivord Herschell 
observed: “I think the learned Counsel for the Respondent (assessee) are 
light in saying that the result which they point out would follow in the case 
of a foreigner, but I do not feel sati.sfied that it would involve a violation 
of international law, and that the construction contended for by the Crown 
ought on that ground to be summarily rejected. Reliance was placed upon 
the decisions under the Legacy and Succession Duty Acts, which h^ve 
imposed a limit upon the broad language of the enactments subjectii^; 
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legacies and successions to taxation. But it must be remembered that 
it was necessary to put some limit upon these general terms in order to bring 
the matters dealt 'imth within our territorial jurisdiction. Without such a 
limitation the Legacy Duty, for example, would have been applicable 
although neither the testator nor the legatee, nor the property devised or 
bequeathed, was within or had any relation to the British dominions. A 
construction leading to this result was obviously inadmissible. The Income 
Tax Acts, however, themselves impose a territorial limit, either that from 
which the taxable income is derived must be situate in the United Kingdom 
or the person whose income is to be taxed must be resident there 
See also San Paulo Ry. Co. vs. Carter, (1895) 1 Q.B. 580; 3 T.C. 344 
(353 and 54), per Rigby, LJ. In Marion Brooke vs. Commissioners of 
Inland Revenue, (1917) 7 T.C. 261 (272), the question as to the limit to 
l)e placed upon the wide language of the Income Tax Acts was considered. 
Swinfen Eady, LJ., referred to the decision of the House of Lords in 
Colquhoim vs. Brooks and relied on the passage quoted above. 

See also, the Marchioness of Ormonde vs. Brozvn, (1932) 17 T.C. 333 
(344, 345) and Pry vs. Burma Corporation Ltd., (1930) 15 T.C. 113 (144). 
In the last mentioned case Lord Atkin limited the meaning of the words 
'‘or elsew’hcre'* in the rule ''the tax shall extend to every trade carried on in 
llic United Kingdom or elsewhere’’ (Schedule D, case I) by saying "those 
words, though they seem to have a simple meaning, must be construed, in 
reference to the territorial limit of taxing jurisdiction and to the other provi- 
sions of the Act,” 

See also McKenna vs. Baton Turner, (1934-36) 20 T.C. 566 (586) 
where it was pointed out that the wide initial words of Schedule D may be 
cut down by a later portion of the statute as also by considerations of 
territorial limits of taxing jurisdiction. 

2. In this Act, unless there 2. No change, 
is anything repugnant in the 
subject or context, — 

( 1 ) “agricultural income” ( 1 ) No change, 
means — 

(a) any rent or revenue 
derived irom land 
which is used for 
agricultural purposes, 
and is either assessed 
to land-revenue in 
British India or sub- 
ject to a local rate 
assessed and collected 
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by officers of the 
Crown as such; 

(h) any iiicome derived 
from such land by — 

(/) agriculture, or 

(u) the performance by 
a cultivator or 
receiver of rent-in- 
kind of any process 
ordinarily employed 
by a cultivator or 
receiver of rent-in- 
kind to render the 
produce raised or 
received by him fit 
to be taken to mar- 
ket, or 

(Hi) the sale by a culti- 
vator or receiver of 
rent-in-kind of the 
produce raised or 
received by him, in 
respect of which no 
process has been 
performed other 
than a process of 
the nature des- 
cribed in sub-clause 
(»); 

(c) any income derived 
from any building 
owned and occupied 
by the receiver of the 
rent or revenue of any 
such land, or occupied 
by the cultivator, or 
the receiver of rent- 
in-kind, of any land 
with respect to which, 
or the produce of 
which, any operation 
mentioned in s u b - 
clauses (ti) and (Hi) 
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of clause (b) is car- 
ried on : 

Provided that the building is 
on or in the immediate vicinity 
of the land, and is a building 
which the receiver of the rent 
or revenue or the cultivator or 
the receiver of the rent-in-kind 
by reason of his connection with 
the land, requires as a dwelling 
house, or as a store-house, or 
other out-building; 

History: — 

Agricultural income was excluded from taxation for the first time 
by the Income Tax Act 1886 (Act IT of 1886). The very Preamble of 
that Act showed this. It ran as follows: — “Whereas it is expedient to 
impose a tax on income derived from sources other than- agriculture: it is 
hereby enacted as follows : — '' The Act gave no definition of “agricultural 
income”. Hut its Section 5 (1) enacted: “Nothing in Section 4 shall 
render liable to the tax— 

(a) any rent or revenue derived from land which is used for agricul- 
tural purposes and is either assessed to land-revenue or subject 
to a local rate assessed and collected by officials of the G overn- 
ment, as such ; or 

(&) any income derived from — 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of rent-in-kind 

of any process ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the produce raised or 
received by him fit to be taken to market, or 

(m) the sale by a cultivator or receiver of rent-in-kind of the 
produce raised or received by him, when he does not keep 
a shop or stall for the sale of such produce ; or 

(c) any building owned and occupied by the receiver of the rent or 
revenue of any such land as is referred to in Clause (a), or 
by the cultivator, or the receiver of rent-in-kind, or any land 
with respect to which or the produce whereof any operation 
mentioned in Clause (b) is carried on ; 

Provided that the building is on or in the immediate vicinity 
of the land, and is a building which the receiver of the rent or 
revenue, or the cultivator or the receiver of the rent-m-kind 
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V by reason of his connection with the land, requires as a dwel- 

ling house, or as a store-house, factory or other building 

Act VII of 1918 for the first time gave a definition of ‘agricultural 
income’ by its Section 2(1) and then by its Section 4 enacted that “ ‘agricul- 
tural income’ shall not be chargeable to income-tax”. This section was 
subsequently repealed by Act XVII of 1920 which inserted Clause (x) in 
Section 3 (2). Section 3 (2) enacted that ‘this Act shall not apply to the 
following classes of income: — ’ Nine classes of income were then named. 
By Act XVII of 1920 the tenth item, “Agricultural income”, was inserted. 
The definition of ‘Agricultural Income’ given by Section 2 (1) of the 
Income Tax Act of 1918 was taken almost verbatim from Section 5 (1) 
^(a), (b) (i) (ii) (iii), (c) with the proviso. Instead of the words “officials 
the Government” in (a) the definition gave the words “officers of the 

: Gbveimment”; instead of “or by the cultivator ” in Clause (c) the 

definition gave ‘‘or occupied by the cultivator. . . for the word “w^hcreof” 
in Clause (c) the definition gave the words “of which”; and in the proviso 
instead of the words “factory or other building” the definition gave the 
words “other out-building”. 

N,B , — It should be remembered that Act II of 1886 did not apply to 
agricultural income at all. As this expression ‘agricultural income’ was 
nowhere defined in that statute, it was possible to contend that any income 
satisfying this description in the ordinary meaning of the expression w'ould 
be exempted. Resides this general exemption of agricultural income, several 
items of income were specifically exempted from taxation by its Section 
5 (1). These items might or might not be agricultural income; they were 
expressly declared to be outside the Act. Since Act VII of 1918, howaw^er, 
these very items have been included in the definition of agricultural income 
and since that Act the expression ‘agricultural income’ must be understood to 
mean only that income which will fall wdthin this definition. 

Legislative power regarding agricultural income: — 

By the Government of India Act 1915 as amended by the Government 
of India Act 1919 the local legislature of any Province was prevented from 
making or taking into consideration without the previous sanction of the 
Governor-General any law imposing or authorising the imposition of any 
new tax unless the tax was a tax scheduled as exempted from this provision 
by rules made under this Act. Vide Section 80A (3) (a) of the Govern- 
ment of India Act, 1915. 1'he scheduled Taxes Rules, Rule 2, empowered 
the Legislative Council of a Province without the previous sanction of the 
Governor-General to make and take into consideration any law imposing, 
for the purposes of the local Government, any tax included in Schedule I to 
these rules. The Schedule I in its item I included “a tax on land put tO 
uses other than agricuUuret” 
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The Government of India Act 1935 by its Section 138 enacts that ^'taxes 
on income other than agricultural income shall be levied and collected by 

I'ederation Section 141 malces prior sanction of the Governor- 

General essential for any Bill varying the meaning of the expression 
‘‘agricultural income”, as defined for the purposes of the enactments relating 
to Indian Income Tax Act. Section 311 (2) of the Government of India 
Act 1935 defines “agricultural income” for the purpose of that Act to “mean 
agricultural income as defined for the purposes of the enactments relating 

10 Indian Income Tax.” 

Section 100 of that Act read with the seventh Schedule List I (54) 
empowers the Federal Legislature alone to make laws with respect to Taxes 
on income other than agricultural income. 

List II (41 ) shows that the Provincial Legislature alone is given powe^^ 
to make laws with respect to “taxes on agricultural income”. * 

Exemption^ if any, beyond those expressly provided for: — 

For the question as to how far, independently of any exemption given 
by the Indian Income Tax Act, and notwithstanding the wide language 
01 the statute, the holder of a permanently settled estate is entitled to be 
considered as outside the scope of the Act as regards all forms of income 
derived from his estate, by reason of the solemn promise given by Regula- 
tion I of 1793 (Permanent Settlement Regulation) see Probhat Chandra 
Barua vs. Bntperor, (1924) 51 Cal. 504. See also King Hmperor ms, Probhat 
Chandra Banm, (1927) 54 Cal. 863 (F.B.) and (1930) 57 LA. 228. 

Agricultural Income literally means income of or pertaining to 
agriculture. The Oxford English Dictionary gives the meaning of the word 
‘agriculturar as “of or pertaining to agriculture; connected with husbandry 
or tillage of the ground”. Agriculture is “the science and art of cultivating 
the soil ; including the allied pursuits of gathering in the crops and rearing 
live stocks; tillage, husbandry, and farming (in the widest sense)”. 

English law: — Under the scheme of the English Income Tax Acts 
the agricultural industry, though not exempted altogether from taxation, is 
excluded from the category of trade or business. The law has been some- 
what indulgent as regards what is held to be the use of land for husbandry. 
vSee per Lord Clyde (The Lord President) in Marshall vs. Tweedy, (1926) 

11 T.C. 524 (532, 536). As to the relevant statutory provisions see The 
Income Tax Act, , 1918 (8 & 9 Geo. V, c. 40), Schedule B, Rules 5 and 8, 
The Finance (No. 2) Act, 1915 (5 & 6 Geo. V, c. 89), Section 39 (a) and 
the Finance Act, 1918 (8 & 9 Geo. V, c. 15), Section 21. 

The Income Tax Act, 1918 (8 & 9 Geo. V, c. 40) — Schedule B says 

“Tax under Schedule B shall be charged in respect of the occupation 
of ^11 lands, tenements, hereditaments,^ and heritages in the United Kingdom 
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for every twenty shillings of the assessable value thereof estimated in 
accordance with the rules of this Schedule. 

V' 

In this Act the expression “assessable value” means in relation to tax 
under this Schedule an amount equal to twice the annual value of the lands, 
tenements, hereditaments, or heritages, or, in any case in which it is proved 
to the satisfaction of the commissioners concerned that any person occupy- 
ing any lands and assessed to tax in respect thereof is not occupying those 
lands for the purpose of husbandry only, or mainly for those purposes, and 
the Board of Agriculture and Fisheries on a reference to the Board by the 
Commissioners of Inland Revenue do not certify that the use of the lands 
by the occupier thereof for a purpose other than the purpose of husbandry 
is unreasonable, an amount equal to (one-third of) the annual value. 

* % 

^ 5|s 

5|e 3|f :Js 3|« 

Rule 5. (1) Any person occupying lands for the purposes of the 

husbandry only may elect to be assessed and charged under vSchedule D, and 
in accordance with the provisions and rules applicable thereto, instead of 
under this Schedule. 

(2) The election of any such person shall be signified by notice in 
writing delivered personally or sent by^ post in a registered letter to the 
surveyor for the district within two months after the commencement of the 
year of assessment; and from and after the receipt of the notice the charge 
upon him for that year shall be under vSchedule D, and the profits or gains 
arising to him from the occupation of the lands shall for all purposes be 
deemed to be profits or gains of a trade chargeable under that Schedule. 

* * ^ * 

* 5|e sK * :|e 4 

* * * sic J|e * 

Rule 8. The profits arising from lands occupied as nurseries or gardens 
for the sale of the produce (other than lands used for the growth of hops) 
shall be estimated according to the provisions and rules applicable to 
Schedule I), but shall be assessed and charged under this Schedule as profits 
arising from the occupation of lands. 

Finance (No. 2) Act, 1915 (S & 6 Geo. V, ch. 89) : — 

Section 39 (a). The trades and businesses to which this Part of this Act 
applies are all trades or businesses (whether continuously carried on or not) 
of any description carried on in the United Kingdom, or owned or carried 
on in any other place by persons ordinarily resident in the United Kingdom, 

exciting — 

(a) Husbandry in the United Kingdom,-, and 
(ft) oflfices or employments ; and 
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(c) any profession the profits of which are dependent mainly on the 
personal qualifications of the person by whom the profession 
is carried on and in wFftch no capital expenditure is required, 
or only capital expenditure of a comparatively small amount, 

but including the business of any person taking commissions in resi)ect of 
any transactions or services rendered, and of any agent of any description 
(not being a commercial traveller, or an agent whose remuneration consists 
wholly of a fixed and definite sum not depending oti the amount of business 
done or any other contingency). 

Finance Act, 1918 (8 & 9 Geo. V, ch. 1S):~ - 

Section 21. Sections twenty-six and tw^enty-seven of the Finance Act, 
1896 (which relate respectively to the application 
of the Income Tax Acts and to annual value for 
the purpose ot exemption from or abatement or 
income-tax under Schedule B), shall, as respects income-tax under Schedule 
B, have effect as if for the references to one-third of the annual value there 
were substituted references to an amount equal to twdee the annual value: 

Provided that where it is proved to the satisfaction of the Income Tax 
Commissioners that any person occupying any lands and assessed to income- 
tax in respect thereof under Schedule B is not occupying those lands for 
llie purpose of husbandry only, or mainly for those purposes, the above 
provision shall, unless the Board of Agriculture and Fisheries, on a refer- 
ence to the Board by the Commissioners of Inland Revenue, certify that 
the use of the lands by that person for purposes other than purposes of 
husbandry is reasonable, apply in relation to those lands as if for the 
reference to an amount equal to twice the annual value there were substi- 
tuted a reference to an amount equal to the annual value. 

The expression '‘Board of Agriculture and Fisheries’" means in the 
application of this section to Scotland the Board of agriculture for Scotland, 
and in the application of this section to Ireland the Department of 
Agriculture and Technical Instruction for Ireland. 

The wide meaning of husbandry given under the English Statutes 
will appear from the following: — 

Sheep grazing is husbandry: Duncan Keir vs. Thomas Gillespie, 
n919) 7 T.C. 473. The assessee in this case was assessed to Income Tax 
tinder Schedule B, on the basis of twice the annual value of land which he 
occupied for the grazing of sheep. The assessee contended that in Section 
21 of the Finance Act, 1918 the words “occupying those lands for the 
purposes of husbandry only or mainly for those purposes” meant occupa- 
lion for the purpose of tillage or cultivation and did not include occupation 
for sheep grazing. As he did not till or cultivate the soil of the holdings, 
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which consisted mainly of hill grazing, he was entitled by reason of the 
proviso to Section 21 to be assessed on the annual value and not on twice 
the annual value. It was held that* the term ‘husbandry* in the above- 
mentioned section was not restricted to tillage or cultivation of the soil, but 
included the use of land for the purpose of grazing sheep. 

At page 477 the Lord President observed: “Confessedly no light is 
thrown by the statutes on the meaning of the word ‘husbandry*. It has 
no technical or secondary meaning. It must be taken in its ordinary 
acceptation. What is that? Is it confined to tillage or cultivation as the 
appellant contends or does it embrace ‘all farming operations* as the 
Surveyor of Taxes contends? For the answer to these questions I rather 
think zvc must turn, to the dictionary, and having regard to the object and 
purpose of the statutes ive arc construing, take the tvidest meaning which 
is there first put upon the exjpression. Now, when I turn to Stormonth*s 
Dictionary, a work of recognised authority, I find, as I expected, ‘hus- 
bandry’ defined first as ‘the business of a farmer* and ‘husbandman* as 
the ‘man who manages the concerns of the soil*. If that reasoning be 
accepted, and I consider it is the meaning which ordinary people place on 
these words, then the Appe11ant*s case fails. According to the New 
English Dictionary ‘husbandry* signifies ‘the business or occupation of a 
husbandman or farmer including also the raising of livestock and poultry*. 
In Murray’s dictionar}^ a like meaning is given to the term. The attempt 
to confine ‘husbandry* to the ‘tillage’ of the soil fails. For tillage is defined 
as the ‘art or practice of preparing land for seed and raising crops*. 
Manifestly that is too narrow a definition. To adopt it, as the Lord 
Advocate pointed out, would be to confine husbandry to the raising of 
crops which are artificial and not natural. ‘Husbandry’ has in these days 
come to have a much more extended meaning than that ; but even if turning 
over the soil to enable a crop to be grown w^ere essential we have it in 
the cutting of drains on the sheep farm. ‘Husbandry*, as Mr. Justice 
Kenney points out and said in the case of In re the Cavan Co’-operative 
Society, [(1917) I.R., Vol. IT, p, 608]^ ‘presupposes a connection with land 
and production of crops or food in some shape* ; but let me add, it shall 
not presuppose the use of artificial means to prepare the land for raising 
the crops ” 

Lord Skerrington in this ca.se at page 478 observed: “I should be 
disposed to concede to the appellant that the term ‘husbandry’ may be and 
probably originally was applied primarily to the cultivation or labouring 
of the land, but the w^ord is undoubtedly susceptible both of a narrower 
and wider interpretation and in choosing between the two interpretations 
one has to consider the context of the Statute and also its subject-matter. 
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It was not argued to us that there was anything either in the context or 
in the subject-matter of the Income Tax Acts which favoured the narrower 
construction and which would confine the expression ‘purposes of 
husbandry' to arable purposes as distinguished from pastoral purposes." 

See also The Commissioners of Inland Revenue vs. The Cavan Central 
Co-operative etc. Ltd., (1917) 12 T.C. 1 at page 10-11, per Madden, J. 
and Lean and Dickson vs. Ball, (1925) 10 T.C. 341 at page 345. The 
Lord President (Clyde) said: “Lands are properly said to be occupied 
for husbandry if the trade or business carried on by the occupier depends 
to a material extent on the industrial or commercial use of the fruits 
(natural or artificial) of the lands so occupied. I say, ‘to a material extent' 
because it is notorious that there are many agricultural farms in this 
country which depend to a large extent upon imported food-stuffs which 
are not and could not be produced on the lands of such farms. While the 
use of the fruits of the land in the trade or industry carried on upon the 
land is vital to bring that trade or industry within the description of 
‘husbandry' my opinion is that it is enough that those fruits are to a material 
extent used in such trade or industry". The meaning of the word “hus- 
bandry" was considered in the Commissioners of Inland Revenue vs. William 
Ransom & Son Ltd., (1918) 12 T.C. 21, in connection with E^xcess Profits 
Duty under the I^nance (No. 2) Act, 1915 (5 & 6 Geo. V, Ch. 89). 
vSection 39 (a). In this case the respondent company carried on the busL 
ness of manufacturing chemists and herb growers, and occupied land on 
which medicinal herbs were grown for distillation and other treatment 
at their factory. A certain quantity of other produce grown on the land 
Avas sold to the public. The General Commissioners found, as a fact, that 
the Company occupied the land mainly for the purposes of the factory, 
but that such occupation was a business of husbandry, and that the profits 
arising therefrom should be excluded in computing the Company's profits 
for Excess Profits Duty purposes. It was held in the King's Bench 
Division that thei:e was evidence on which the Commissioners could find 
that the Company were engaged in the business of husbandry, and that 
as the Commissioners had found it possible to separate such business from 
the rest of the company's business, it was open to them to do so. Sankey, 
J. at page 28 said: “I am not prepared to lay down, especially as this 
is a new Act of Parliament and other cases may and probably will fall 
for determination, I am not prepared to lay down that a man who tills 
and cultivates the soil *is in all circumstances a husbandman or engaged 
in husbandry; but in this particular case I can see no distinction between 
the man who tills the soil tor the purpose of producing food for human 
consumption and the man who tills the soil for the purpose of producing 
medicine and drugs, also for human consumption, and possibly to rectify 
ot- to correct the ills which food has produced on persons who have eaten 
loo much of iV\ _ 

63 ■ ' ■ 
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Poultry farming was held to be husbandry in Lean and Dickson vs. 
Ball, (1925) 10 T.C. 341, where a finii were assessed to income-tax under 
Schedule D in respect of the prolits of the combined business of poultry 
farming and tomato growing which they carried on upon thirty-three acres 
of land occupied by them as tenants. With the exception of half-an-acre 
on which green-food for the poultry in winter was grown the land \vas 
wholly under grass and was used by the poultry and a small ilock of sheep 
in common. The firm contended that poultry farming was husbandly and 
that they were assessable under Schedule T> on the annual value of the 
property occupied. It was held that as the firm's business of i)oultry farm- 
ing depended to a material extent on the use of the fruits of the land 
occupied, the land was occupied for the purposes of husbandry and the 
firm were accordingly assessable to income Tax under Schedule B and not 
under Schedule I). 

This case was followed in Jones vs. Niittall, (1926) 10 T.C. 346 where 
the respondent was the occupier of three acres of land wholly under grass, 
upon wdiich he kept 350 heads of poultry primarily for the production and 
sale of eggs. All the food for the poultry zeas bought by the respondent. 
The houses and pens in which the birds were kept were moved about the 
land from time to time, the unoccupied land being grazed over by two 
COW’S in the summer and four sheep during the winter. He was assessed 
to Income Tax under Schedule D in respect of the profits from the business 
of poultry farming. But he contended that the poultry farming was 
husbandry and that he was assessable only under Schedule B. His con- 
tention was upheld by the General Commissioners on appeal. This decision 
was upheld and it was held that the General Commissioners could properly 
find on the facts before them that the respondent was merely working the 
land and not exercising a trade upon it, and that he was accordingly 
assessable under vSchedule B, and not under Schedule D. 

Carrying on Creamery was held not to be husbandry within the 
meaning of the Finance (No. 2) Act, 1915 exception (a) in Section 39 
in Commissioners of Inland Rczhniue vs. The Cavan Central Co-operative 
Agricultural & Dairy Society, Ltd., (1917) 12 T.C. 1. There the respon- 
dent Society carried on a creamery. I'he bulk of the milk required was 
supplied daily by their members, all of whom were farmers grazing cows 
upon their farms, 'fhe milk was churned, the skim milk returned to 
suppliers, and the butter sold in the open market. Accounts were taken at 
the end of each month of the proceeds of the butter and of working 
expenses, and the sum .so ascertained as available for distribution for the 
past month's milk w’as received rateably by the suppliers in proportion to 
the respective quantities of milk supplied by each of them. It was held that 
the Society were not carrying on husbandry so as to be exempt from Excess : 
Profits Duty under exception (a) in Section 39 of the Finance (No. 2) Act,: 
5915. The business of butter making, when carried on by the hwsbandmiaiit ; 
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may be husbandry; but taken by itself, apart from other branches of 
farming industry, it could not be so regarded. See at page 12. That the 
word 'husbandry’ has been given a liberal construction is recognized in 
Monro and Cohlcy vs. Bailey, (1932) 17 T.C. 607 (611). 

Occupation of land: — Though liberally interpreted, the word 'hus- 
bandry’ is always restricted to something having relation to the occupation 
of land. Things carried on not by means of occupation of land shall not 
be covered by the term. See Marshall vs. Tweedy, (1926) 11 T.C. 524 
(532). The Appellant in this case was a farmer who used to breed both 
horses and cattle on a considerable scale and occupied a number of farms 
lor those purposes. Besides that he had in his possession ordinarily a 
number of stallions in excess of the number that would be required for his 
f'.wn breeding business. That excess number of stallions he used for private 
services to other people under the district system and received in respect 
of these stallions’ services certain sums of money every year in the shape 
of fees. The Lord President (Clyde) remarked that it w-as obvious that 
to keep a number of stallions for the purpose of standing in the district 
c; round for the service of other people’s mares could not possibly be called 
anything connected with the occupation of land, or at least exclusively 
restricted to profits arising from the occupation of land. Income from this 
rell under vSchedule '!)’. But sec Lord Glanely vs. Wightman, (1931) 17 
'J'.C. 634 wdicre it was held that the fees earned by a stallion used only 
for the purposes of the farm fall within the ambit of husbandry; where 
the stallion stands entirely for the purposes of service of outside mares, 
there is an industry wdrich is severable from Iiusbandry. The service of 
a stallion was held to be appurtenant to the soil and a profit of the occupa- 
tion. See per Lord Wright at page 675. 

In Earl of Derby vs. Aylmer, (1915) 3 K.B. 374, 6 T.C. 665 (670), 
Rowlatt, J., draws the exact parallel between a stallion and a prolific tree, 
t'lnd speaks of the produce and reproduction of the animal or tree. See 
also Malcolm vs. Lockhart, (1917) 7 T.C. 99 noticed by Lord Wright in 
Lord dandy's case (17 4'.C. 634) at page 675. Also /. /^. McLaughlin 
vs. Mrs. Blanche Bailey, (1920) 7 T.C. 508. 

Income derived from letting lands for grazing purposes does not fall 
within Schedule B: B. McKenna vs. /. Herlihy, (1920) 7 T.C. 620. See 
a1^ W. Donald vs. A. Thomson, (1922) 8 T.C. 272. 

The cases discussed’ above will throw" some light on the meaning of 
th.e word 'husbandry’ as used in the English Statutes and may be referred 
to as a guide to the meaning of the word 'agriculture’ used in the definition 
of "agricultural income”. Beyond this, they will not be of much help. 
I'or, here, under the Indian Statute exemption from taxation is conferred 
by Section 4 (3) (viii) and this exemption is entirely dependent on the 
income falling within this definition, whether it is or is not agricultural 
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income in the ordinary meaning of the expression. The question what 
constitutes agriculture is indeed a question of degree and is therefore a 
question of fact. Whether pruning a tree or watering a plant or grazing 
cattle is or is not agriculture cannot be answered in the abstract. These 
questions are always questions of degree and must be answered with refer- 
ence to the facts and circuiiTSlances of each particular case.® 

Requirements of the definition: — 

1. Income in question must be derived from — 

(i) land; vSection 2 (1) (a) and (b) 

or 

(ii) building: Section 2 (1) (c). 

2. The land must be — 

(a) used for agricultural purposes 

and 

(ft) (i) assessed to land revenue in British India 

or 

(ii) subject to a local rate assessed and collected by officers of 
the Crown. 

3. Income must be — 

(i) rent or revenue derived from the land, or 

(ii) income derived by agriculture from the land, 

or 

(Hi) income derived by the performance of any process ordinarily 
employed by a cultivator or to render the produce fit to be 
taken to market. 

N.B: The performance must be by a cultivator who raised 
the produce or by the receiver of rent-in-kind wdio received it ; 
or 

(w) income derived by the sale of the prodtice, etc. 

N.B. : Sale must be by a cultivator or receiver of rent-in-kind 
who raised or received the produce. 

4. When derived from building — 

(1) the building must be — 

(<7) owned and occupied by the receiver of the rent or revenue 
of the above description of land or ^ 

(ft) occupied by the cultivator or the receiver of rent-in-ki^ 
of any land; 

(2) the building must be on or in the immediate vicinity of the land 

in either case, and 

(3) the building must be required as dwelling-house etc., by reason 

of the occupier’s connection with the land in either case. 

See the Commissioner of Income Tax vs. Kokine Dairy, (1938) Rang. 260 (F.B.). 
See also Uan vs. Ball, (1926) 10 T.C. 341, 
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Rent or Revenue: 

The Oxford Dictionary ^ives the following meaning of the terms: — 
Rent : “A tribute, tax or similar charge, levied by or paid to a 
person. 

'['he return or payment made by a tenant to the owner 
or landlord, at certain specified or customary times, for 
the use of lands or houses.*' 

Revenue : — “The return, yield or profit of any lands, property or 
other important source of income ; 

That which comes in to one as a return from property or 
possessions, especially of an extensive kind ; income 
from any source (but specially when large and not 
directly earned) ,* 

An income, an amount of money regularly accruing to 
one; a stipend, salary; 

A separate source of item of (private or public) income. 

These terms as used in the Income 'fax Act have been held to be 
obviously wider than what are defined in the Hengal Tenancy Act or in the 
Transfer of Property Act, See Birendra KisJiorc Manikya vs. Secretary 
erf State, (1921) 48 Cal, 7(36, 32 C.LJ, 433 (445), 1 I.T.C. 67 (74). 

Rent is defined in the Bengal Tenancy Act to mean "'whatever is law- 
fully payable or deliverable in money or kind by a tenant to his landlord 
on account of the use or occupation of the land held by the tenant...." 
See Section 3 (13) oi the Bengal Tenancy Act, I'his definition is practically 
accepted everywhere in tenancy legislation. The Transfer of Property Act 
by its Section 105 defines rent as "money, share of the crops, service, hr 
any other thing of value to be rendered periodically or on specified 
occasions by the tenant to the landlord in consideration of the enjoyment 
of immoveable property". 

Woodfall defines rent by saying: “Rent (redditus) is a retribution 
or compensation for the lands demised. It is defined to be a certain profit 

issuing yearly out of land and tenements corporeal Rent must always 

be a profit,. . . .this profit must also be certain or capable of being reduced^ 
to a certainty by either party, and must issue out of the thing granted, and 
be part of the land, or thing itself, wherein it differs from an exception 
in the grant, which is always part of the thing granted." 

It is somewhat difficult to see what distinction the legislators had in 
view in using these two words. The term "revenue', used with reference 
to land, is usually understood to mean the amount which is paid by the 
superior land owners to the State, while ‘rent’ is the amount payable W 
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Ihe Ikncllords by those who hold under them, whether they are the actual 
occupants or intermediate holders. It may be noticed here that with respect 
to the khas mahals, the amount payable to the vState by a tenant is also 
rent. 

It may be noticed here that in the early lej^islations the distinction 
between rent and revenue was not clearly observed and in the view of the 
framers of the Regulation laws in Bengal, the transfer of land at fixed 
rent in perpetuity was a transfer of proprietary right. These framers did 
not use the word ‘rent’ with reference to the annual sum payable to the 
transferor, but used the word ‘revenue’.^* See, for example, the preamble 
of Regulation XLIV of 1793 which recites: “It is essential that proprietors 
of land should have a discretionary power to fix the revenue payable by 
their dependent lalookdars. . . .“. Similarly the preamble of Regulation 
XIX of 1793 recites: “By the ancient law of the country, the ruling power 
is entitled to a certain proportion of the produce oi every beegha of land 
demandable in money (U' kind unless it transfers its right thereto, etc. 

As a necessary consequence of this law, if a Zemindar 

made a grant of any part of his lands to be held exempt from the payment 
of revenue, it was considered void, from being an alienation of the dues 

of the Goveimment without its sanction. . . .” In Pce::erooddecn 

vs. Modhusoodun Paul CJiozvdhury, (1865) 2 W.R. 15 at page 16, Norman, 
Offg. C. J., also uses the words rent and revenue without noticing any 
distinction. “It is clear” he observes, “that the revenue or rent reserved 
to the Zemindar need not be a money rent. . . 

No doubt those Regulations have been subsectuently construed as 
referring to the revenue payable to the Government.* But it seems that the 
iramers of the Regulations had not that distinction in view and it may be 
thtt the words “rent or revenue” were used in the taxing Statute in order 
to make it clear that rent payable by dependent talookdars which was loosely 
named as ‘revenue’ payable to the Zeniindar was also intended to be 
exempted. The Income Tax Manual (Seventh Edition) at page 151 .says: 
“Assignment of land revenue to a Jagirdar is not assessable to income-tax 
in the hands of the Jagirdar.” 

The question as to the meaning of the terms '^rent or reifenue'^ as used in 
the Indian Income Tax Act, 1918 came before the Calcutta High Court 
in the case of Birendra KisJtore Manikya vs. Secretary of State (1921) 
m Cal. 766; 25 C.W.N. 80; 32 C.L.J* 433; 61 I.C. 112; 1 I.T.C. 67). 
(Mookerjee, A.C.J., Fletcher and Walmsley, JJ.). 

* The Land Law of Bengal, Behar and Orissa (2nd Edition) by S. C. Mitra, 

page ipo. 

* (1867) 9 W.R. 1. 

(1869) 12 W.R. 361. 
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The questions in this case were referred by the Board of Revenue a? 
the Chief Revenue authority^ under Section 51 of the Indian Income Tax 
Act 1918, and these questions were: — 

(1) Is salami or premium ‘agricultural income* within the meaning 

of Section 2 (1) of the Indian Income Tax Act, 1918, when 
charged — : r; 

(a) for the settlement of waste lands or abandoned holdings? 

{b) for recognition of a transfer of a holding from one tenant 
to another? 

(2) Are illegal abwabs, such as uttarayan, ‘agricultural income* within 

the meaning of that section? 

In delivering judgment in this case Mocker jee, A.CJ., observed that 
the salami paid for the settlement of waste lands or abandoned holdings 
was agricultural income within the definition of the expression given in 
Section 2 (1) (a) of the lnc<3me Tax Act, 1918. His Lordship observed: 
“When a new” tenancy is created in respect of unoccupied waste lands or 
lands which had been abandoned by previous tenants, the premium repre- 
sents essentially the capitalised value of a portion of the rent. We are not 
unmindful that in the case of Dinonaih Mookerjee vs. Debnath Mullick, 
(1870) 13 W.R. 307, it w-as ruled that money payable by a lessee in consi- 
deration of a lease granted, wdiether called nuzrmr or salami cannot be 
looked upon as rent, but is simply a debt due upon a contract and is 
recoverable by a suit in a Small Cause Court on the money bond executed 
in that behalf by the tenant in favour of his landlord. It is not necessary 
to hold that such a salami is rent within the meaning of the definition 
given in the Bengal Tenancy Act or the Transfer of Property Act. The 
expression used in the Indian Income Tax Act is ‘rent or revenue* g^d 
this is obviously wider than rent as defined in the Bengal Tenancy Act or 
the Transfer of Property Act*’. His Lordship then quotes the meaning 
of the term 'revenue* as given in the Oxford Dictionary and says: — “There" 
can be little doubt that when a lease is granted the amount fixed for 
periodical payment is not independent of the amount paid in a lump sum 
as premium. The capitalised value of the sum periodically payable taken 
along with the premium constitute in the aggregate the consideration of the 
grant; so that the larger the one element the smaller the other. " From this 
point of view, we must hold that the premium paid for the settlement of 
waste lands or abandoned holdings may reasonably be regarded as ‘ret||i^or 
revenue’ derived from land within the meaning of that expression as used 
in the definition of 'agricultural income’ in Section 2 (1) (a)*’.w As 
the salami or premium paid for recognition of a transfer of a 
from one tenant to another, it was held in this case that the 
derations did not apply. “When the transfer is recognized,* the 
tenancy continues and there is no new demise. The sum paid 
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or premium in such circumstances is obviously not rent in any sense of the 
term; nor can it be deemed the return, yield, or profit of any land. The 
money is paid by the transferee to the landlord to purchase peace, so that 
Jie may not contest the validity of the transfer’’. This is how their Lord- 
ships'^lield that the salami on this account was not within the definition. 
It might, however, have been contended, as was pointed out by the 'Uoard 
in the statement of case, that salami for recognition of transfer of a non- 
transferable holding did not stand on any different footing from salami 
for the settlement of abandoned holdings. It was within the competence 
of the landlord to settle the holding transferred on any terms with any 
person. Salami paid by the transferee was really for getting this settle- 
ment from the landlord and formed part of the terms of this new settlement. 
See 32 C.L.J. at page 436, 1 I.T.C. at page 69. See also Emperor vs. 
Probhai Chandra Ihiriia, (1927) Cal. 793, 31 C.W.N. 1047, and Meher 
Bano Khanum vs. Secretary of State, (1925) Cal. 929, 53 Cal. 34 (F.H.). 
In the Emperor vs. Prohhat Chandra Barua, Majumdar J., pointed out 
that in Meher Sana's case the reference was in connexion with nazar paid 
by a tenant for recognition of transfer of a non-transferable occupancy 
holding. ‘‘With reference to such a holding”, it was observed, ‘‘the position 
stands thus in law, that when such a transfer takes place the landlord 
is not bound to recognise such a transfer and that in case the landlord 
does not recognise such a transfer, the landlord is free to take khas posses- 
sion of the holding. When he does recognise such a transfer, that practi- 
cally amounts to a sort of new settlement with the transferee and the nazar 
v/hkh is actually paid on the transfer by the transferee really amounts to 
the capitalized value of a part of the rent. Under such circumstances such 
nazar would be an income derived from land, and, as such would come 
within the definition of ‘agricultural income’.” 

As regards abwabs it was observed that these being illegal exactions 
could not be included in ‘‘rent or revenue”, nor could these be said to be 
derived, that is, drawn, or obtained from the land. 


Mutation fees: — 

Mutation fees paid to a zemindar by his tenants upon succeeding 
to occupancy holdings or tenures by inheritance fall within the defini- 
tion of 'agricultural income' as defined in Section 2 of the Income 
Tax Act, and the questien whether such fees are legal or illegal is not a 
circifUistance which has any bearing on this point. Rajendra Narayan 
Bhanfa Deo vs. Commissioner or Income Tax, (1929) A.LR. (1929) Pat. 
4 ^;|- ;• 

by the transferee of a non-transferable occupancy holding 
paid tJy the transferee of a tenure, known as landlord's fees under 
, ^iEton 12, Bengal Tenancy Act, are included in the definition of agri- 
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cultural income in Section 2 of the Income Tax Act. Mahaxajadhira] of 
Darhhanga vs. Commissioner of Income Tax, Bihar and Orissa, (1928) 
7 Pat. 550; A.I.R. 1928 Pat. 4^; 

Rent or Revenue derived from land: — 

As is well known it is quite possible that a person has right to (igilect 
rent or revenue of land from tenants without being given any right to hold 
the land. A question may arise whether any profit made by him in this 
way will be his agricultural income. If a proprietor or a tenure holder 
employs a person to collect the rents from his tenants and if such an 
employee be paid a salary, it seems obvious that such a salary is not agri- 
cultural income. If the employee be paid a salary on the basis of a 
commission, such commission being a cerlaiti percentage of the collection 
made by him, it seems that even then the commission will not be agricul- 
tural income. See H. T. Conville & another vs. Commissioner, (1936) Lah. 
595, (1936) I.T.R. 137 where it was held that the income received from 
Lambardari fees did not come within the definition of agricultural income. 
A Lambardar is given remuneration for collecting land revenue at the rate 
of Rs. 5 for every 100 rupees of land revenue collected by him. In deciding 
that this fee was not agricultural income it was observed: “Section 2(1) 
of the Act applies to the case of a person who gets agricultural income 
from the use of the land by direct operation. It is not applicable to a person 
who gets certain fees which constitute his remuneration for the work of 
the collection of the land revenue.'" It is difficult to see why it w^ould make 
any difference when the employee agrees to pay a fixed sum to the employer 
whether he succeeds in realising anything or not. 


Derived from land: — 

In order to come wdthin the definition the income in questiofi 
must be derived either from land (Clauses a and b) or f^om 
building (Clause c). 'rhe expression “derived from” a source implies that 
the persmi whose income is in question must take some interest in the 
source. In Commissioner of Income Tax vs. Yagappa Nadar ^ (1927) 
I.L.R. 50 Mad. 923; (1927) Mad. 1038, the assessment was in respect of 
income derived from toddy, a product of cocoatuit trees. I'he toddy is 
only the juice of cocoanut trees which by contact with air in lime becomes 
so. The assessec claimed to be lessee of some cocoanut trees standing on 
lands assessed to Government revenues. His contention was that as ljSj#sec 
of the trees he was entitled to treat the income derived from the toddy 


which w^as produced from those trees as “agricultural income”. The 
which by contact with air in time became toddy was no doubt 
of those cocoanut trees. It was clear that any income derived 
toddy by the person who produced that product by agricultural opera^^/ 
would be his agricultural income. But if he sold the juice to someh6||^ 
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dse and the purchaser made any income by again selling that product, his 
income might not be agricultural income. Toddy is derilred from land by 
the processes named in clause (b) and any income from tffis of the person 
who produces it by such processes shall be income derived from land by 
the Earned processes. But the purchaser of the juice derives his income 
not from any land, at least not from any land by any of the processes 
named in clause (b). Phillips, (Jffg. CJ., Kamesam and Beasley, JJ., held 
in this case that no interest in the land was transferred to the assessee 
and what the assessee obtained was a mere license to tap the trees and 
draw the juice. The assessee contended that he had to water the trees. 
It was held that this watering was only one of the conditions of his license, 
and not an act whereby the agricultural produce had been raised, for that 
was raised before he obtained his license. Their Lordships answered the 
question as follows: — “Income derived from toddy is agricultural income 
when it is received by the actual cultivator, whether owner or lessee of 
the land on which the trees grow. If the income is obtained by a person 
who has not produced the trees from which toddy is tapped or has not 
done any agricultural operations whereby those trees have been raised, it 
is not agricultural income within the meaning of the AcV\ In Copal Saran 
Narain Singh vs. Commissioner, (1935) 62 LA. 207 the question for 
decision was whether the appellant was assessable to income-tax and super- 
tax in respect of an annual sum of Rs. 2,40,000, payable to him during 
his life pursuant to a covenant contained in the indenture made between 
him and his daughters mother-in-law Rani Bhubaneswari Kuar whereby 
the appellant conveyed the greater portion of his estate to the Rani in consi- 
deration of the Rani covenanting to pay his debts (amouning to over 
Rs. 10,00,000) and to pay to him a sum of Rs. 4,73,063 in cash and further 
to pay him annually during his lifetime a sum of Rs. 2,40,000, such pay- 
ment being secured by a charge upon the property transferred. The 
appellant contended — (1) that this being merely an instalment of the 
purchase price it is not income but a capital sum and (2) that if income, 
it is agricultural income. In delivering the judgment of the Judicial 
Committee, Lord Russell of Killowen observed: “In their Lordships' 
opinion it is impossible to hold that this annual payment is 'agricultural 
income* within the meaning of the Act. It is not rent or revenue derived 
from land; it is money payable under a contract imposing a personal 
liability on the covenantor the discharge of which is secured by a charge 
on land. The covenantor is at liberty to make the payments out of any 
of^er moneys, and is bound to make them whether the land is sufficiently 
productive or not." Their Lordships were in agreement with the opinion 
of the Judges in India which upon this point w\as unanimous. For the 
Higff jpDurt judgment see Commissioner of Income Tax, Bihar and Orissa 
\s. 'Gop(4sarq^ Narain Singh, Courtney-Terrell, C.J., Mohammad Noor and 
Varma, JJ., [(1934) I.T.R. 264; 13 Pat. 661; 7 IXC. 257]. ^ 
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Interest on promissory note executed for arrears of rent: — 

Where a Zemindar look promissofy notes from^his ryots for the rent due 
from them it was held that the interest which accrued oh the promissory notes 
was not agricultural income. By the new contract the liability ceased to 
be one for rent and became a loan. Commissioner of Income Tax, Madras 
vs. Zemindar of Kirlampudi, (1932) (I.L.R. 55 Mad. 830; A.I.R. 1932 
Mad. 436). 

Character of the Recipient — how far a relevant consideration: — 

If the income in question otherwise satisfy this definition it will be agri- 
cultural income and the fact that the recipient was a money-lender would not 
matter. See Commwioner vs. Kamcslizmr Singh, (1935) 62 LA. 215 where 
the assessee had an extensive mone 3 '-lending business. He made a loan of 
ISy^ lacs of rupees to the proprietor of certain estate and took ‘'zarpeshgi 
lease with usufructuar\^ mortgage”. The lessor mortgagor thereby granted, 
demised and conveyed in zarpeshgi lease and by way of usufructuary 
mortgage certain lands in the district of Bhagalpur to the lessee mortgagee 
to have and to hold the same for 15 ^^ears. The rent reserved to the lessor 
mortgagor was fixed at Rs, 31,000 arrived at by taking the gross average 
rental of the properties at Rs. 1,59,530 and then deducting management and 
other expenses amounting to Rs. 37,530 and leaving a thicka profit of 
Rs. 91,283 to the lessee mortgagee. This sum of Rs. 91,283 was sought to 
be assessed in the hands of the mortgagee on the ground that this represented 
the iu|erest on the sum lent and was thus the profit of the money-lending 
business. Lord Macmillan in delivering the judgment of the Judicial Com- 
mittee upheld the contention of the assesssee that this was agricultural 
income. It was indeed not disputed that the rents realised Avere rents derived 
from land which was used for agricultural purposes and was assessed to 
land revenue in Briti.sh India, 'Phe business of money-lending may bring 
in an income which is exempt from income-tax on the ground that it is 
derived from agricultural land. Agricultural income is altogether excluded 
from the scope of the Indian Income Tax Act, however or by whomsoever 
it may be received. Such income docs not, therefore, lose the benefit of 
the statutoiy exemption and become assessable as business profits merely 
because it is received by the assessee, not as an ordinary landlord or pro- 
prietor, but as a part of the income, profits or gains of a money-lending 
business carried on by him. 

For the High Court decision, see (1934) 13 Pat. 336, (1934) Pat. l78: 
Courtncy-Terrell, C.J., observed: — '‘The source of the income must be 
considered in its proximate rather than in its ultimate significance and tjhfe 
income-tax authorities are not concerned wdth the intention of the assessee 
in making the investment.” In the same case Kulwant Sahay, J., said:-^''tf 
income is derived from land used for agricultural purposes as rent 
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revenue, then such income is exempt from assessment. 'I'he income cannot 
be made taxable unless and until it can be brought within the letter of the 
law.” In this connection see also Commissioner of Income Tax vs. 
Ibrahimsa Rowther, (19^8) I.L.R. 51 Mad. 455, 3 l.T.C. 33; 27 LAV. 601; 
(1928) M.W.N. 313; 54 M.L.J. 524; A.I.K. 1928 Mad. .543; 110 I.C. 
207 (Coutts-Trotter, C.J., Wallace, Beasley, Jackson and Srinivasa 
Iyengar, JJ.) where the assessee took a usufructuary mortgage and leased 
the property back again to the mortgagor receiving rent from him. It was 
held by the Full Bench that the rent constituted agricultural income and 
was not assessable to income-tax. Jackson, J., held otherwise. According to 
him, a money-lender who enters into the familiar form of transaction of 
a mortgage and lease back, is not exempt from paying income-tax upon its 
proceeds. Viewed as a whole such a transaction is one by which the money- 
lender obtains interest on the money advanced and there is no real transfer 
of possession, and the so-called rent has nothing to do with agricultural 
purposes, being entirely based upon the money-lending firm's raie of interest. 
It is not agricultural income but profits of business and, therefore, not 
exempt. 

In Mukund Samp, In re [(1928) I.L.R. 50 All. 496; A.l.R. 1928 All. 
81; 26 A.L.J. 280; 107 IC.. 683; 2 l.T.C. 199] it was held that where a 
person carrying on money-lending business lends money in the course of 
such business on the security of lands of which he takes a usufructuary 
mortgage, and immediately leases those lands back to the mortgagor with a 
stipulation for fixed annual payments, which amounts to a definite j^rcent- 
age on the sum advanced, the annual payment would be excluded frbin the 
assessment of the profits and gains of his business as being ‘agricultural 
income* within the meaning of Section 2 (1) of the Income Tax Act, 1922. 

Sec also Commissioner of Income Tax, Madras vs. Janah Haji 
Mohammad Sadak Klioyee Sahib, [(1935) 1935 I.T.R, 1; 8 l.T.C. 138]. 
Here the assessee in course of his money-lending business advanced to a 
^amindar a sum of Rs. 1,50,000. The zamindar was to pay interest at one 
per cent, per mensem at the end of the year and to pay compound interest 
on default. Possession of 10 villages was made over to the assessee as 
security for the loan and he was directed to take possession of 11 other 
villages after paying off a creditor in whose possession they were. The 
assessee was to take 5 per cent, of the gross receipts from the properties 
for establishment charges and to credit what remained after paying peshkash 
and, meeting repairing 'charges, towards the interest due to him. If there 
was any surplus it was to be credited towards principal. The term of the 
mortgage was ten years. The assessee received Rs. 17,393 from the pro- 
perties during the year of account and income-tax was levied on this sum. 
He claimed exemption under Section 4 (3) (viii) on the ground that it 
was agricultural income. It was held on a reference by the Commissioner, 
that the income thus received by the assessee was agricultural income, 
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though he had credited it towards interest, and it was exempt from tax. 
The fact that there was a provision for deduction of five per cent, for 
expenses and a further provision empowering the mortgagor to ask for 
inspection of the accounts did not make any dift'ercnce. The fact that a 
particular rate of interest was mentioned in the deed was also immaterial. 

See also the cases of Rajniii Prosad Singh vs. Commissioner, (1930) 

9 Pat. 194, 4 l.T.C. 264 and Mohamed Yakub Khan vs. Commissioner, 
(1929) Lah. 206, 3 l.T.C. 308. In the first of the above two cases a 
certain person executed a usufructuary mortgage bond in favour of the 
assessee to secure an advance of Rs. 1,06,000 and interest thereon at the 
rate of 13 annas 3 pies per cent, per month amounting to Rs. 10,533-12-0 
per year and the assessee on the same day executed a lease of the pro- 
perties covered by the usufructuary mortgage-bond to the mortgagor at a 
rent of Rs. 10,533-12-0 per year. It was also provided that interest at the 
rate of 0-13-3 shall be deducted from the rent in the event of the mortgagor 
making part payment to the assessee. The question being whether the 
income derived by the assessee was agricultural income, it was held that 
the nature of the transaction was not that of a usufructuary mortgage but 
that of a simple mortgage ; the interest reserved by the documents and paid 
to the assessee during such period as he was not in possession of the leased 
property was not agricultural income and was not exempt from income-tax 
as such, 

^^mesam, J., observed : ''What one has to look to in such cases is who 
receif^s the rent from the tenants. If the mortgagor receives it from the 
tenants it is agricultural income in his hands and when it passes from his 
hands it is not. Similarly, if the mortgagee collects it, it is agricultural 
income in his hands. What use he puts it to is immaterial.” 

In the second case A mortgaged for Rs. 40,000 his share in a village 
to B w'^ho w^as a money lender. Though the mortgage was described to be 
with possession, the land \vas in the possession of a lessee and he w^as liable 
to pay as lease money Rs. 5,000 annually to A. Under the mortgage B 
was entitled to receive this lease money but it Avas stipulated that if the 
lessee should fail to pay the money it would be recovered by the mortgagee 
from the mortgagor and not from the lessee and that the amount in default , 
would be added to the mortgage money to be paid at the time of redemp- 
tion, in a lump sum. No payment having been made for six years, the 
sum of Rs. 30,000 due as lease money was made a charge on the land by 
a deed executed by A in favour of the two sons of B, who had died before 
the date, and A subsequently sold the land to the sons. As a fact the lease 
money was received by the mortgagor himself and the transaction was 
found in fact to be a simple mortgage. On a reference by the Commis^ 
sioner of Income Tax, it was held (i) that the fixed annual amount of 
Rs. 5,000 which the mortgagee was entitled to receive was not agricultyraf 
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income but interest, (ii) that the interest was realised not when the further 
charge was executed but when the property was sold. 

Interest on Cash Loans Repayable in Paddy: 

Income derived from 'sabape’ loans (loans made in cash at the 
beginning of the cultivating season and repayable in paddy at harvest time) 
is not agricultural income within Section 2(1) (a), Income Tax Act, and 
the fact that the lender is the landlord of the borrower does not make any 
difference. Commissioner of Income Tax, Burma vs. Hajee C(^sim Tayooh 
Surty, (1932) LL.R. 10 Rang. 77; A.I.R. 1932 Rang. 19. 

Maintenance Allowance of Widow charged on Estate: 

See, In the matter of Rani Salianat Begum, [A.I.R. (1933) Oudh 475; 
1933 I.T.R. 379]. In the litigation which followed the death of the holder 
of an estate in Oudh a compromise was arrived at by which the assessee, 
one of the widows, who was entitled to an interest in the estate under the 
Oudh Estates Act, was awarded a monthly maintenance allowance of. 
Rs. 4,000. The whole of the estate was made liable for the payment and 
nssessee agreed that she would have no claim or right of any sort to the 
properties belonging to the estate. The assessee claimed that this allowance 
was ‘agricultural income’ and exempt from assessment. It was held that 
although the assessee might have had an intere.st in the estate under the 
Oudh Estate Act, after the compromise her rights depended on the com^ 
promise ; the allowance paid to her under the compromise will* not 
‘agricultural income’. It was observed : “She can only bring her alld^ance 
within the definition of agricultural income by reference to the provisions 
of Section 2 (1) (a) of Income Tax Act. The principle clearly is that 
agricultural incomes of that nature are exempt from income-tax because 
they have already made substantial contributions to the Government 
revenues in other ways.” See also, V cllankilakshmi Narasayamma vs. 
Commissioner of Income Tax, (1929) Mad. 598, 52 Mad. 827. There the 
Zamindar of Gannavaram by his will appointed his wife as his executrix 
?ind also gave her a life estate in his properties immovable as well as 
movable and directed her to give his daughters Rs. 600 per mensem. The 
estate was to go to the daughters after the wife’s death. A daughter 
obtained a decree for arrears of the dues and realised the same. It was 
held that the amount sq collected was not “agricultural income” so as to 
he exempt from assessment to income-tax. 

The same question will be found discussed also in the case of Major 
Conville vs. Commissioner, (1935) I.T.R. 404, (1935) Lah. 978. Here the 
^^sscssee and his father held definite shares in an estate. They entered into 
agreement by which the assesse was to reside In the estate and manage 
h under the directions of his father, the father was to pay him (the 
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assessee) a monthly allowance and the net income after deducting the 
expenses and allowances was to be divided betw^een the father and the son 
in certain shares, ^'he Income Tax department assessed the whole of the 
allow^ance received by the assessee under this agreement as salary wdiile the 
assessee claimed that the entire amount received by him w’as agricultural 
income and exempt from tax. On a reference by the Commissioner of 
Income-tax it w^as held that the assessee was entitled to treat that part of 
his income as agricultural income which he received as of right by virtue 
of the ownership of his share and the excess received by him w’as assessable 
by the income-tax authorities as salary in his hands. 

As to what is or is not rent or revenue derived from land used for 
agricultural purposes, see also the following: — 

Dharat: — 

Weighing charges levied by a landlord from his tenants in 
addition to the rent under agreements entered into with the tenants are 
agricultural income and exempt from tax: Prohynahad Sind Farm vs. 
Commissioner, (1936) (1936 l.T.R. 114; 1936 Lah. 602). (Addison, A.C.J. 
and Din Mohammad, J.) : 

In this case weighing charges (dharat) were levied l)y the assessee 
from the tenants of the lands in addition to the rent which he received from 
them. It was admitted that these formed part of an agreement entered 
into the tenants in that behalf. The learned judges, on these facts, 
held that the Dharat income clearly fell wdthin Section 2 (1) (b) (ii). 

It is difficult to see how the income fell w'ithin this clause. It seems 

Clause (a) of the de/inition was more appropriate and Dharat w'as part 
of the rent payable by the tenant. 

Ferries: — 

Income derived from mooring or ferries cannot be regarded 

as agricultural income. Maharajadhiraj of Darbhanga vs. Commis- 

sioner of Income Tax, (1924) 3 Pat, 140; I I.T.C. 303; 78 T.C. 783; 
A.I.R. 1924 Pat. 474 (Dawson Miller, C.J. and Mullick, J.). In this case 
one of the questions referred was whether income derived from jalkar 
(fisheries), hat (markets) and ghat lagi (moorings and ferries) was liable 
10 tax. The assessee contended that the income derived from these sources 
was agricultural income. As to this contention Dawson Miller, C.J., 
observed : ‘‘There appears to be no foundation for the view that income 
derived from markets or moorings or ferries can be regarded as agricul^ 
tural income and the only argument addressed to us in support of thi 3 
part of the case is that these things are in some w^ay connected with the 
land. It w^as argued, however, that fisheries were, or might be in eertiin 
cases, as where the fishing, is from tanks, so intimately connected with the 
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pursuit of agriculture that they should be included under that designation. 
The popular conception of agriculture, even if it should include the rearing 
of live-stock and poultry fed on the produce of the land and requiring in 
certain cases cultivation of the land for grazing purposes, or otherwise, 
seems hardly wide enough to include the rearing of fish in rivers or tanks.” 
His Lordship then referred to the definition of agricultural income as given 
in Section 2 of the Income Tax Acts of 1918 and 1922 and observed: 

‘ The definition includes rent or revenue derived from land used for agricul- 
tural purposes as well as income derived from agriculture and from the 
sale of agricultural produce. The definition does not carry the case further. 
The question is whether the rent paid for the fishing rights or for the 
markets, ferries, or moorings is income derived from agriculture. In my 
opinion it is not. 'i'he fact that the Bengal Tenancy Act, by Section 193, 
applies the procedure provided by the Act for the recovery of a:Trcars of 
rent to suits for recovery of anything payable in respect of fishery rights 
and the like is of no assistance to the petitioner. It rather emphasises than 
otherwise the difference between revenue derived from land let for agricul- 
tural purposes and that derived from fisheries and the other sources of 
income mentioned in the section. Nor does it seem reasonable to hold that 
income derived from fishing over land covered by water and which is not 
used for any agricultural purpose is income derived from agriculture. Fish 
are not the produce of the land. Their natural clement is the water and 
their cultivation and welfare depend in no sense upon agriculture."' See 
also Probhat Chandra Barua vs. Emperor, (1924) 51 Cal. 504, (1924) 
Cal. 668 (Rankin and Page, JJ.), where it has been held that income d^nved 
from a fishery is not “rent or revenue” derived from “land which is used 
for agricultural purposes”. “Fishery” is not “agriculture"" nor an “agricul- 
tural purpose’" and income derived from fisheries is not exempt as such 
even when the fisheries are comprised in a permanently settled estate. 

The question for determination in this case was “whether the following 
classes of income derived from permanently settled estates are liable to 
income-tax ; — 

(1) Income from fisheries. 

(2) Income from land used for stocking timber. 

(3) Income from pasturage.” 

As regards the income from pasturage it was not disputed that the 
income was agricultural income, it being derived from land which is used 
for 'agricultural purposes’. Such income is derived from fees realised 
from graziers who graze their cattle in the forest areas and waste lands, 
consequently there is nothing to render inapplicable the definition of 
agricultural income contained in Clause (9). 

As regards fisheries it was held that income derived from it is not 
^Tent or revenue derived from land which is used for agricultural purposes* 

55 
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In this connection Rankin, J., obsen^ed: “Learned Counsel for the Assessec 
has suggested that land used for agricultural purposes becomes at certain 
seasons flooded, and that in bhils and dohas thus formed over such land 
there may be rights of fishing of some value. Any such case will require 
careful consideration on its own facts. If the argument is that the income 
in such a case is derived from land which is used for agricultural purposes 
although it is not derived from any such use, it may be observed that the 
decision in the mcla case IJmcd Rasul Saha Fakir vs. Anath Bandhu 
Chatidhuri, (1901) 28 Cal. 637, 6 C.W.N. 128 is some authority the other 
way In my opinion fishery is not agriculture nor an agricul- 

tural purpose.” 

As regards the rent received for the use of land for stacking timber it 
was held that it did not come within the definition. Rankin, J., observed: 
“T am not convinced that the legislature if it intended to include ‘even 
forestry’ would have been content to say “agriculture”, but in the circums- 
tances I desire to prejudice this question no further than by an expression 
of this doubt”. 

The Madras High Court also took the same view regarding income 
from fisheries: See Commissioner of Income Tax vs. V. T, S. sSevuga 
Pandia Thevar, (1932) 36 Mad. 251, (1932) Mad. 757, (1933) I.T.R. 78. 

It was held that income derived by a Zamindar from the lease of the 
right to fish in the tanks and connected supply channels in the zamindari 
is assessable to income-tax. It is not agricultural income, and its inclusion 
in the assets of the zamindari in fixing the peishkush payable t.> the Govern- 
ment is by itself no ground for claiming exemption from assessment under 
the Indian Income Tax Act. 

Markets: — 

Income derived from markets or moorings or ferries cannot 
be regarded as agricultural income. Maharajadhiraj of Darhhanga vs. 
Commissioner of Income Tax, [1924) (3 Pat. 470; A.l.R. 1924 Pat. 474). 

Quarries: — 

Profits derived from the working of quarries and sale of stone are 
not agricultural income within Section 4. Shih Lai Canga Ram, In rc, 
I A.T.R, (1927) All. 703 ; 2 I.T.C. 425.) 

Fox Hound Breeding: — 

A society, whose object was to promote the interests of 
fox hound breeding, and for that purpose to hold annually a 
fox hound show, claimed exemption from income-tax under Schedule p 
on the ground that it was a charity, or alternatively exemption under that 
Schedule on the profits arising from its show, on the ground that it 
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^^agricultural society” within the meaning of Section 23 of the Finance 
Act, 1924 which exempts from tax the profits of an agricultural society 
derived from any exhibition or show held for the purposes of the society, 
and defines “agricultural society” as meaning any society established for the 
purpose {inter alia) of promoting the interests of live-vStock breeding. 
It was held that the society was not a charity; but, that it was such an 
agricultural society since the expression “live-stock” includes foxhounds. 
It was therefore entitled to exemption from income-tax on the profits earned 
by its annual foxhound show. Peterborough Royal Foxhound Show 
Society vs. Inland Revenue Commissioners, (1936) [1936] 2 K.B. 497, 20 
'J\C. 249, (1936) I.T.R. Eng. Cas. 18. 

F orest Produce : — 

It has been noticed above how Rankin, J., in Prohhat Chandra 
Barua's case doubted if income from forests would come within 
the definition of agricultural income. In Commissioner of Income Tax, 
Madras vs. Zamindar of Singampatti, (1922) Mad. 518; A.I.R. 1922 
Mad. 325; 1 I.T.C. 181 (Ayling, Coutts Trotter and Ramesam, JJ.), the 
Madras High Court expressed its doubt just the other way. After deciding 
that on the terms of his sunnud the assessee was not liable to pay any 
incoine-tax in respect of his income derived from forests and fisheries 
within the ambit of his Zamindari the learned judges observed: “It is 
therefore not necessary to determine whether income from forests and 
fisheries comes under the definition of agricultural income. At first glance 
it may seem difficult to include either, and especially the fishery income. 
It may, however, be pointed out that a reference to Murray’s and Webster’s 
Dictionaries shows that the word agriculture while sometimes used in the 
narrow sense of the art, or science of cultivating the ground, is also used 
in a much wider sense so as to include even "forestry’ according to Webster. 
In which sense it was used by the framers of the Income Tax Act would be 
a matter for determination and to this end it would not be out of place 
to consider the probable reason for the exemption of agricultural income 
from income tax.” 

^Agriculture’ and ^^agricultural purposes”: — • 

The words ‘agriculture* and “agricultural purposes” are used in the 
various Indian and English Statutes. See, c.g., 8 Edw. VII, ch. 36; 10 
Edw. VII, ch. 8; 57 '& 58 Viet., ch, 30; Transfer of Property Act (Act 
IV of 1882) Sections 106, 107, 117; the Bengal Tenancy Act, Sections 4 
and 5; The Agra Tenancy Act (U. P, Act II of 1901); The Madras 
Estates Land Act; The C. P. Tenancy Act 1920; The Civil Procedure 
Code, Section 60, etc., etc. In some of them these words have been 
defined so as to include matters that would not ordinarily be denoted by 
them. In others, no definition has been given and their meaning is to bO 
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gathered from the context for the purposes of those statutes. Reference to 
the cases under these various statutes may not be of much assistance for 
the purpose of the Income I'ax Law. A few of them are given below that 
may throw some light on the meaning of these words. 

The term ‘agriculture* is of wider import than the term ‘cultivation\ 

In order to bring a lease for the purpose of grazing within the meaning 
of Sub-section 2 of Section 5 of the Bengal Tenancy Act, it is necessary to 
prove that the grazing was in relation to cultivation which is the primary 
purpose for which a raiyat acquires the right to hold land. I'he mere 
circumstance that a considerable portion of the land comprised in the 
tenancy was let out for the purpose of grazing is not conclusive upon the 
cjuestion whether the lessee has or has not acquired the status of a raiyat. 

The term ‘horticulture’ means the cultivation of a garden or the science 
of cultivating or managing a garden, including growing flow^ers, fruits and 
vegetables. If a lease is for the purpose of gathering fruits from the trees 
on the land, the lease is not for horticultural purposes. 

When immediately or shortly after a lease was granted the lessee, 
without any objection on the part of the landlord, took to cultivation and 
as a matter of fact brought a portion of the land under tillage, the land 
w'as held to have been granted for the purpose of cultivation. 

When the terms of a grant are ambiguous, reference may properly be 
made to the conduct of the parties to determine its true nature — Hedayet 
All vs. Kamalananda Singh, (1912) 17 C.LJ. 411. 

See also Brojobasi vs. Rant Sankar, (1915) 23 C.LJ. 638. Surendra 
Kumar vs. Sm. Chandratara, (1930) 34 C.W.N. 1063. Bir Bikram Kishore 
vs. Amanaddin, (1935) 40 C.W.N. 156. Dinanath vs. Scisi Mohan, 
(1915) 20 C.W.N. 550. Jaqadish Chandra vs. Lai Mohan, (1910) 13 
C.LJ. 318. 

The provisions of the Bengal 1'enancy Act are applicable to all lands 
used for agricultural purposes and are not restricted to such lands as are 
actually under cultivation. 

Land taken with a view to gather and store thereon crops raised in 
adjacent lands actually cultivated by the raiyats is land used for agricul- 
tural purposes. — Dinanath vs. Sasi Mohan, (1915) 20 C.W.N, 550 
(Mookerjee and Newbould, JJ.). 

A land may be ti.scd for the grazing of cattle required for agricultural 
pursuits, or it may be used for the grazing of cattle required for avocations 
totally unconnected with agriculture. In the former contingency, but not 
in the latter, the holding is used for an agricultural purpose. — Brojobasi vM 
Ram Sankar, (1915) 23 C.LJ. 638. 
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A lease of land granted for growing Casuarina trees is an agricultural 
lease within the meanijig of Section 117 of the 'rransfer of Property Act, 

Agriculture connotes the raising of useful or valuable products which 
derive nutriment from the soil with the aid of human labour and skill. 
-'Pavadai Pathan vs. Kamaszvami, (1922) 45 Mad. 710 (Spencer and 
Kamesam, JJ.). 

But see Chandra Sekhar Bharuthi vs. Diiramuami Naidu, (1931) 54 
Mad. 900 (Reilly and Anant Krishna, JJ.) where it was held that — 

Growing Casuarina trees, that is trees for fuel, is not an agricultural 
purpose so as to make the person wdio holds the land for that purpose a 
rayat within the meaning of the Madras Estate Land Act (Act I of 1908). 

Agriculture cannot be defined by the nature of the products cultivated 
hut should be defined rather by circumstances in which the cultivation is 
carried on. < 

Sec also Dcvanija Naicken vs. Ammani Animal^ (1917) Mad. 787. 
iMtirngcsa Clictti vs. Chinnathambi Goundan, (1901) 24 Mad. 421. Kesha 
Prasad Singh vs. Shea Pargash Ojha, (1921) 44 All. 19. Kesha Prasad 
Singh vs. Shea Pargash Ojha and others, (1924) 51 I.A. 381. 

The term ‘'Agriculturist'* as defined in Section 2 of the Dekkhan Agri- 
culturists' Relief Act, 1879 (Act XVIT of 1879) includes a person who 
derives the greater part of his income from the fruits of mango trees, even 
though he bestows no care or labour on them. 

The test seems to be whether the income is derived from the produce 
of the land and not what is the actual quantum of labour which has to be 
bestowed in getting in the crop . — Iliralal Ravachand vs. Parhhidal Sakhidas, 
(1921) 46 Rom. 48 (Macleod, C.J., and Shah, J,). 

The expression “agricultural purposes" has not been defined any- 
where but a lease cannot be called a lease for agricultural purposes unless 
the primary object of the lease is cultivation or agriculture. It is, therefore, 
necessary to examine the terms of the lease . — Ballabha Das vs. Murat 
Narain, (1926) All. 432; 48 All. 385 (Sulaiman and Mukherjee, JJ-)- 

Amounts received by the owmer of unassessed forest lands, by the sale 
of timber trees thereOn, are income liable as such to income-tax. — 
Commissioner of Income-tax, Madras vs. Manavedan Tirumalpad, (1930) 
34 Mad. 21 (F.B.). 

The question whether or not a particular process (e.g*, pruning a plant, 
grazing of cattle, watering a plant etc.) amounts to agriculture is a ques- 
tion of degree and as such is a question fact to be determined wdth reference 
to the fa^tv and of the particular case— See In re Cammis- 
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sioncr of Income Tax, Burma vs. Kokinc Dairy, Rangoon, (1938) Rang. 
260. See also Commissioners of Inland Revenue Mclro^s, (1935) 19 
T.C. 607. 

The manufacture of indigo cakes from indigo plants is not an agricul- 
tural purpose. 

Where a land has been lei out for an agricultural purpose generally, the 
erection of an indigo factory on any part of such land renders it unfit for 
the “pi*nx)scs of the tenancy’’ and the landlord is entitled to a permanent 
injunction restricting the tenant from ei’ecting the factory. — Surendra 
Narain Singh vs. JJari Mohan Misscr, (1903) 31 Cal. 174 (Banerji and 
Pargiter, jj ). 

Where land ha.s been let out for agricultural purposes generally, the 
erection of an indigo factory on a part of such land must render in unfit 
for the purpose of the tenancy, because, the purpose of the tenancy being 
the cultivation of croj)s, that is agricultural purposes, the portion of the 
land built upon will evidently be unfit for such purposes. That proposition 
of law is laid down broadly, without reference to the circumstances of 
individual cases, without regard to the size of the holding, or of the area 
withdrawn from actual cultivation, or to the effect of such withdrawal upon 
the fitness of the holding, taken as a whole, for profitable cultivation. — 
Hari Mohan M'lsscr vs. Surendra Narayan Singh, (1907) 34 LA. 133. 
(Sir Arthur Wilson). 

Land used for agricultural purposes: — 

'I’hc word agriculture while sometimes used in the narrow^ sense of 
tlic art or science of cultivating the ground is also used in a much wider 
sense so as to include even ‘forestry’ according to Webster: Chief Comnir. 
of Income Tax vs, Zammdar of Singampatti, (1922) Mad. 325, 45 Mad. 
518. But sec Prohhat Chandra Bariia vs. Emperor, (1924) Cal. 668 (677) 
per Rankin J. In H. T. Conville vs. Commissioner of Income Tax, Punjab, 
(1936) (1936 I.T.R. 137; 1936 Lah. 595), it was held that the working 
of a flour mill w^as not an agricultural purpose. The rent of the site of a 
flour mill could not be regarded as rent or revenue derived from land which 
was used for agricultural purposes. 

Derived from land by agriculture, etc*: — 

That is, drawn or obtained from the land: Birendra Kishore vs. Scerc-* 
lary of State, (1921) 48 Cal. 766. 

In order to come within the definition the income must not only be 
derived from land, bvit must also be derived from it by the processes named 
in the clause. Expressions like '‘derived from land by agrici^tii^' would 
imply that the process must be applied to the land for deriving^ ^ incoine 
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See the observations of Rankin, J., in Probhat Chandra Barua vs. Emperor, 
0924) 51 Cal. 504 citing Uwed Rasul vs. Anath Bandhu, (1901) 28 Cal. 
637. The land on which, for example, a mcla is held may be land used for 
purposes of agriculture, when it is not being used for the purpose of the 
mela; when it is being used for the purposes of the mela, it is not being 
used for agricultural purposes, and therefore the profits of the mela are 
not agricultural income. Again a process may be agricultural. But if the 
person who derives his income by its application has nothing to do with 
the land, income will not satisfy the de.scrii)tion. Conversion of cocoannt- 
jiiice, for example, into toddy may be agricullure. A purchaser of this 
juice may thus be applying agricultural proce.ss when he is converting it 
into toddy. But he is applying this process not to any land but to juice 
purchased. His income, even if it be derived from products of land, is 
not derived from land by any of the named processes and consequently is 
not agricultural income. Strictly speaking the same process may or may 
not be agricultural according as it is or is not adopted as a means of occupy- 
ing some land. See Commissioner vs. Yagappa Nadar, (1927) 50 Mad. 
923. See also //. T. Colville vs. Commissioner, (1936) I,ah. 595. See in 
this connection J. M. Casey vs. Commissioner of Income Tax, Bihar and 
Orissa, (1930) (LL.R. 9 Vat. 185, A.I.R. 1930 Pat. 44; 4 I.T.C. 259). 
'I'here the assessee, among other activities of an agricultural nature, 
cultivated aloe plants and from them by means of machinery prepared sisal 
fibre which he sold in the market. The income-tax department contended 
that the manufacture of the fibre from these leaves constituted a manu- 
facturing process as opposed to an agricultural process, the profits from 
which were not exempt from tax as agricultural income. It was held that 
Ihe whole of the profits derived by the assessee from the manufacture of 
sisal fibre was agricultural income and as such was exempt from taxation. 

Income from pasturage: — Income from pasturage is from land used 

for “agricultural purposes” and is, therefore, “agricultural income” as 

defined by Section 2, Sub-section (1), Clause (a). [There is nothing to 

vender inapplicable the definition of “agricultural income” contained in 

Clause (a) to income derived from fees realised from graziers who graze 

their cattle in the forest areas and waste land. Emperor vs. Probhat 

Chandra Barua, (1924) 51 Cal, 504; 84 I.C. 31; A.T.R. 1924 Cal. 668; 

1 I.T.C. 284. Affirmed on appeal in Probhat Chandra Barua vs. Emperor, 

l.L.R. 52 Cal. 546; 1 I.T.C. 414.) 

« 

Income from land used for storing purposes, Punyaha Nazar and 
Nazar on petitions:- — Income which is derived from the use of land for 
storing purchases of food crops, etc., by merchants ( Paiati ) and punyaha 
’iazar paid by tenants of agricultural holdings at the beginning of the agricul- 
tural year are not 'agricultural: income’ as defined in Section 2. Nazar paid 
•o the .-Ziiil lfei^ r for petitions presented to him for dealing with questions of 
‘’Uccessi ^^^ ttlement and partition is not agrictiltural income but nazar 
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paid for landlord’s recognition of such transactions is such income. 
Emperor vs. Prohhai Chandra Barua, (1927) 31 C.VV.N. 1047; (1927) 
Cal. 793 (Rankin, C.J. and Majumdar, J.). 

Income from letting land for stocking timber: — Income derived by 
letting out land which is assessed to land revenue for stocking timber is 
not “agricultural income” within Section 2 (1) (a) of the Income Tax 
Act.— Har Parshad vs. Emperor, (1925) A.l.R. 1925 Lah. 488 ; 1 I.T.C, 417. 

Income from manufacture of salt from sea water: — Profits earned 
by the licensee of a salt factory from manufacturing salt on land of which 
he is the lessee do not constitute agricultural income, it would be a gross 
misnomer to hold that the expression “agricultural purposes” could be held 
to cover the process of flooding the land occupied by letting in the sea 
water and then extracting the salt from it by eliminating the other chemical 
constituents. Commissioner of Ineome Tax, Madras vs. ljn(/a Reddi, 
(1927) l.L.R. 50 Mad. 763; A.l.R. 1927 Mad. 848: 2 I.'f.C. 363^ 

Income derived from toddy. — Income derived from toddy is agricul- 
tural income when it is received by the actual cultivator, whether owner 
or lessee of the land on which the trees grow. If the income is obtained 
by a person who has not produced the trees from wdiich the toddy is tapped, 
or has not done any agricultural operation whereby those trees have been 
raised, it is not agricultural income within the meaning of the Act. 
Commissioner of Income Tax vs. Yagappa Nadar, (1927) (l.L.R. 50 Mad, 
923; A.l.R, 1927 Mad. 1038; 2 I.T.C. 470). 

Income derived by mixed processes: — 

It will be pertinent to notice at the outset that while exempting agricul- 
tural income from taxation the statute makes provisions for cases where the 
income is derived partly by agriculture and partly by non-agricultural 
processes. See Scctirm 59 (2) (a) (i) of the Income Tax Act 1922. In 
exercise of the power conferred by this section Rules 23 and 24 have been 
made for the purpose. Similar power was conferred by Section 43 (2) (a) 
of Act VII of 1918. Rut no rule for the purpose was made under the Acts 
of 1886 and 1918. Rules 23 and 24 made under the Income Tax Act of 
1922 are given below: — 

23. (1) In the case of income derived in part from agriculture and in 

part from business an assessee shall be entitled to deduct from such income 
the market value of any agricultural produce raised by him or received by 
him as rent-in-kind which he has utilized as raw material for the purposes 
of his business or the sale receipts of which are included in the accounts 
of his business. The balance of such income shall be deemed to be income 
derived from the business and no further deduction shall be made therefrom 
in respect of any expenditure incurred by the assessee as aj iL j j^ ^||ii tor'''dt 
receiver of rent-in-kind. 
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(2) For the purposes of sub-rule (1) ‘'market value” shall be deemed 
to be : — 

(a) \^'here agriculliiral produce is ordinarily sold in the market in 
its raw state, or after application to it of any process ordinarily 
employed by a cultivator or receiver of rent-in-kind to render 
it lit to be taken to market, the value calculated according to 
the average price at which it has been so sold during the year 
previous to that in which the assessment is made. 

(h) where agricultural produce is not ordinarily sold in the market 
in its raw state, the aggregate of — 

(i) the expenses of cultivation; 

(ii) the land revenue or rent paid for the area in which it was 

grown ; and 

{in) such amount as the Income-tax Officer finds, liaving regard 
to all the circumstances in each case, to represent a reason- 
able rate of profit on the sale of the produce in question 
as agricultural produce. 

24. Income derived from the sale of tea grown and manufactured by 
the seller in P»ritish India shall be computed as if it were income derived 
from business and 40 per cent, of such income shall be deemed to be income, 
profits and gains liable to tax : 

Provided that in computing such income an allowance shall be made in 
iCvSpect of the cost of planting of bushes in replacement of bushes that have 
died or become permanently useless in an area already planted, unless such 
area has previously been abandoned. 

Process ordinarily employed by a cultivator, etc.: — 

See Sheolal Ramlal vs. Commissioner, (1932) Nag. 61. Here the 
assessee owned various villages and grew cotton there. It was his practice, 
instead of selling the cotton in a crude state, to send it to a ginning factory 
na another village and, having had the cotton ginned there, to sell it in Bombay 
at a price naturally much higher than he would have obtained if he had 
sold the crude produce in its original state. The Income Tax authorities 
assessed him on a profit assumed to have been made in this way. The 
tiuestion that w'as referred to the Chief Court was: ‘'Whether the Income 
Tax Officer is entitled tq calculate profits on the cotton w'hich is the agricul- 
tural produce of the assessee’s own villages simply because he gets it ginned 
in the ginning factory before he takes it to market for sale and assess tax 
on such profits under the Indian Income Tax Act.” It was contended on 
behalf of the assessee that even assuming that it was not the general practice 
Junongst cultivators to have their cotton ginned, Section 2, Sub-section (1) 
(b) Income Tax Act should be taken as implying that the pro- 

in <p^^n should be postulated to be one "ordinarily employed by an 

■ 5 $ ■ 
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agriculturist in the position and standing of the assessee.” This contention 
was overruled and the learned judges observed: “The process ‘ordinarily 
employed by a cultivator’ must, in our oiiinion, mean one in ordinary use 
amongst cultivators generally, and the Income Tax Act, so far as agricultural 
income is concerned, only relieves the producer from liability to income-tax 
so long as he is a bond fide agriculturist carrying on that business in the 
ordinary course of good husbandry. Again, although it may be distinctly 
advantageous, even from the mere point of view of transport to have the 
cotton ginned first, we are not prepared to hold that this process was essen- 
tial in order to enable the produce to be ‘fit to be taken to market’,” The 
fiinding by the Commissioner that ‘the ginning of agricultural cotton is not 
at present the process ordinarily employed by growers of cotton to render 
it fit to be taken to the market’ was taken to he a finding of fact binding 
on the learned judges. 

In the matter of the Bhikanpur Sugar Concern etc., A.I.R. (1919) Pat. 
260, 1 I.T.C. 29, the assessee company owned a sugar factory equipped with 
up-to-date machinery costirkg 2 lakhs of rupees in which sugar was manu- 
tactured on a large scale. In the year of assessment 7, 44, 398 maunds of 
cane passed through the factory of which 4, 21, 206 maunds were grown by 
the company and the company objected to assessment in respect of the 
profits made from the sugar cane growm by the company on the ground that 
it was ‘agricultural income’. It was held that the process of manufacture 
carried on by the company cannot be said to be a process ordinarily employed 
by cultivators to render the produce fit for market. It was contended on 
behalf of the assessee that the words “process ordinarily employed” have 
reference to the processes ordinarily employed by sugar factories or anyone 
else, if they happen to be cultivators, in rendering the produce fit for the 
market and that if a person is a cultivator and employs such processes 
in the ordinary course of business, he comes within the exemption created 
by the section. In overruling this contention Dawson Miller C. J. observed : 
“I do not think that the section can be read in thi.s sense. It refers to 
the performance by a cultivator of a process ordinarily employed by a 
cultivator, which I think means, in ordinary use amongst cultivators and 
not to a process ordinarily employed by anybody else.” Atkinson, J., in 
this case further observed that “the sugar factory as such is not a culti- 
vator within the meaning of v^ection 2 (1) (b) (ii) of the Income Tax 
Act.” 

See also the Killing Valley Tea Company Ltd. vs. Secretary of State, 
(1920) 48 Cal. 161, 32 C.L.J. 421, 1 I.T.C. 54, w^here a tea company owned 
a large area of land on which tea was grown. The company manufactured 
tea thus grown by the process employed in modern tea factories using 
machinery driven by steam or electrical pow>^er. On a reference made to' 
the High Court as to w'hether the profits of the company 
income' it was held that the process employed by the company^SOTj 
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its wtirety be described as agriculture ; the earlier part of the operation 
namely, the plainting of the tea bush and the collection of the leaves might 
well be said to be agricultural, but the manufacture of tea as a marketable 
commodity from the green leaves by the use of such machinery was not 
the performance of a process ordinarily employed by a cnltivalor to render 
the produce raised by him fit to be taken to market within the definition 
of agricultural income in vSection 2 (1) (b) (ii). The process employed 
being a combination of agriculture and manufacture, the principle to be 
applied is to make an apportionment, and the company could be assessed 
in respect of so much of the income as was attributable to the process of 
manufacture. 

Market: — As to the meaning of the word ‘market’ sec J. M. Casey 
VvS. Commissioner, (1931)) 9 Pat. 185, 4 T.T.C. 259. The term implies 
a real centre of economic exchange and a jail cannot be regarded as a 
market for agricultural produce. 

As to the sort of market contemplaled by the section — see per Dawson 
Miller, C.J., In the matter of the Bhikanptir Sugar Concern, (1919) Pat. 
260, 1 I.T.C. 29 (31). The market here seems to refer to the market to 
which the cultivator ordinarily takes his wares. I^he market, for example, 
of the vast majority of sugar cane cultivators is not the same market as 
that in which the refined sugar manufactured by the factoiy is sold. 

reason of his connection with the land, requires” in Section: 
2 (1) (c) : — See Rajendra Narayan Banja Deo vs. Commissioner of 
Income Tax, Bihar & Orissa, (1929), A.I.R. Pat. 449; 9 Pat. 1, 4 I.T.C. 
15 (Courtney Terrell, C.J., Ross, Wort, Kulwant Sahay and Maepherson, 
JJ., Maepherson, J., dissenting). In this case the assessee, the Raja of 
Kanika, was found to derive rather more than half of his large income 
from agricultural rents. He had a residential palace upon his estate which 
extended over about 400 square miles, in which certain quarters were 
allotted to certain of his zamindari staff. The palace contained th-e usual 
rooms to be found in such a palace including drawing room, dining room, 
billiard room and bed rooms while there was a small detached guest-house 
containing one public hall and two bed rooms. The Income Tax Officer in 
making the assessment took Rs. 3,000 as the proportionate valuation of 
the portion of this palace which was not required for agricultural purposes. 
The department contended that the words 'by reason of his connexion with 
die land, requires as a dwelling house' mean that the proviso is only to 
apply to such portion, if any, of the building as should be needed as a 
dwelling-house, store-house or outbuilding for the purpose of receiving of 
lents or cultivation or receiving of rent-in-kind as the case may be. 
Courtney Terrell, C.J. put this argument more shortly to the effect that 
die word 'requiresV is used in the sense of ‘needs' and that the words 'by 
I'cason of his connexion with the land' mean as applied to this case "for the 
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purpose of collecting the rent or revenue/’ This contention of the depart- 
ment was overruled and it was held that the word ‘requires’ means that 
the assesscc demands to appropriate the building for the purpose of a 
dw^elling-housc or as a store-house or other outbuilding and the words 
“by reason of his connexion with the land” means that only the fact of his 
being a receiver-of-rcnt or revenue or the fact of his being a cultivator 
or the fact that he is a receiver-of-rent-in-kiiid entitles him to claim any 
building as a dwelling-house, a store-house or an out-building. ' “In 
(;ther words the expression ‘by reason of Ids connexion with the 
land’ is merely used to explain the nature of the class of persons entiUed 
to exemption.” It was held that the phrase “by reason of his connectiofi 
with the land” has a qualitative and not a qiiantiiative significance. Of 
course there must be a bond fide use of the building as a dwelling-house 
etc., and the assessec is not at liberty to claim arbitrarily the exemption 
of any building which he may at his own choice describe as a dwelling- 
house. This was the view of the majority of the judges in this case. 
Maepherson, J., however dissented from this view. He observed: “If the 
Legislature had contemplated that the asscssee’s requirement by reason of 
his connection with the land of a part merely of the building as a dwelling- 
house w^ould be sufficient, what prevented it from saying that? ^fhe con- 
notation of the expression ‘by reason of his connection with the land, 
requires’ must be, ‘needs as appropriate and convenient for his calling 

as a receiver of the rent or revenue derived from the land.’ To my 

^^uiind language has been employed which indicates an intention to discri- 
minate between the requirements of the asscssee as the landlord and his 
requirements as an individual”. In an earlier case also the same High 
Court took the view' taken by the majority in the above case. See 
Maharajadhiraj vs. Commissioner, (1928) I^at. 468, 7 Pat. 550 (Dawson 
Miller, C.J. and Ross, J.). 

The proviso to Section 2, Sub-section (1), Clause (c) of the Income 
’Fax Act which exempts from lax as agricultural income the income of 
a building which is required by a receiver of rent or a cultivator as a. 
dwelling-house or as a store-house or other out-building is not confined in 
its operation to such portion of the building, if any, as should be needed as 
a dw'^elling-house, store-house or out-building for the purpose of receiving 
rent or cultivation as the case may be, but extends to the entire building 
and the Income Tax authorities will not be justified in inquiring what 
portion the assessee as landlord docs in fact require as dwelling-house etc., 
and levying tax on the remaining portion. It may be noticed here that 
in spite of the dissentient opinion of Maepherson, [., this definition has not 
been modified in this respect by the amending Act VII of 1939. This 
may be taken to be an indication that the legislature intended what the 
majority in the above case decided to be the meaning of the clause. That 
this is a circumstance which can be taken into consideration in ihterpfettiij|. 
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a statute is now well settled : See Killing Valley, Tea Co. vs. Secretary of 
State, (1921) 48 Cal. 161, (1921) Cal. 40 (43). vSee also Lancashire Ry. 
Co, vs. Bury Corporation, (1889) 14 A.C. 417; Tancred & Co. vs. Steel 
Co., (1890)’ 15 A.C. 125. 

Old Section. 

(2) “Assessee” means a per 
son1)y whom Income-tax is pay 
able. 

History: — 

Act II of 1886 did not define this word. In the Act of 1918 it was 
defined as "a person by whom income-tax is payable and includes a firm 
and a Hindu undivided family*'. 

Different senses of ^^assess”, “assessments^ etc.,: — 

Regarding the corresponding English Statutes it has been felt that one 
of the chief causes of difficulty in interpreting them is that the same word 
it used in different senses in dilTerenl places, sometimes even in the same 
.sentence. Lord W^ronburv in Kensington Income Tax Commissioners vs. 
Aramayo, (1916) 1 A.C.'215 (225), *6 T.C. 613 (621) observed ‘This 
case affords a striking illustration of the involved and almost unintelligible 
expression of the law contained in the statutes relating to income-tax.... 
The same word is used here in one sense and there in another in a differeijt 
sense. The preliminary ascertainment of amount is. . . .generally spoken or 
by the verb ‘assess' and its result by the noun ‘assessment'. But it is 
equally true that the final act of imposing liability on the tax-payer is 
spoken of sometimes by the same words, but sometimes also by the word 
‘charge'. In popular language also the tax-payer is said to be ‘assessed'' 
when the meaning is that he has been rendered liable to pay. On the other 
hand, the word ‘charge' is sometimes used to express the preliminary act 

done by the Subordinate Officer, the assessor, and also. to express the 

final act.... in fixing liability on the tax-payer. .. .No reliance can be 
idaced upon an assumption of accuracy in the use of language in thest 
/v.cts.” The Income Tax Codification Committee for the English system 
( 1936) in its report collected eight different meanings given to the word 
“assessment" in the existing legislation. The w'ord is used to mean : — 

( 1 ) the amount at which profits are computed ; 

(2) the amount of tax payable, before deducting allowances; 

(3) the amount of tax payable, after deducting allowances; 

(4) the entry of these particulars in the assessment book; 

(5) the asse.s.smenl book itself; 

(6) the action of the appropriate authority in computing the profitl^;; f 

(7) the action of the appropriate authority in computing the ta:^ ; 

(8) the notice \>f assessrnent. ^ 


New Section. 

No change. 
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The Indian Income Tax Act 1922 discloses the same want of care in 
the use of these words. The words ‘assessee’, 'assess*, ‘assessment’, ‘assess- 
able’ have not been used in the same sense throughout and though the word 
‘assessee’ has been defined here, it has not always been used in this sense. 
Income-tax has in some cases been made payable by persons other than 
those in respect of whose income tax has been levied. vSee Sections 18 (7), 
24B, 25A (2) proviso, 26. 40, 41, 42, 44, 44A, 441). The word ‘assessee’ 
as defined here, would include these persons.^ But in some of the sections 
it has not obviously been used in this extended sense. It has mostly been 
used in the sense of the person in respect of whose income the income-tax, 
is being levied. Similarly the word ‘assessment’ has .sometimes been used 
to me|in ‘computation of income’ according to law^ and sometimes to mean 
‘charging to tax’. 


The following table will amply illustrate this: — 


Section. 

Words. 

Sense. 

2 (11) (a) . 

Assessment 

Proceedings in charging to tax. 


Assessee 

. Person in respect of whose income 
tax is to be levied. 


Assessed 

. Proceedings in assessment taken. 

(c) . 

Assessment 

Charging to tax. 

Proviso 

Assessment 

Do. 

2(11) 

Assessment 

, Proceedings in charging to tax. 

4 (1) (c) Proviso . 

Assessee 

Asvsessed 

i 

Assessment 

, Computation of income. 

»:(i) 

Assessee 

. Per.son in respect of whose income 

P^viso 1 . . . 


tax is to be levied. 

Do. 

Do. 

3 . 

Expl. 2 . . . 

Do. 

. As defined. 

Do. 

. Person in respect of whose income 
tax is to be levied. 

1 • • • • 

Assessee 

. As defined. 

Proviso 

Do. 

Do. 

9(1) . . . 

Assessee 

. Person in respect of whose income 
tax is levied. 

(iv) Proviso 

Assessable 

Chargeable to tax. 

Assessed 

. Chraged to tax. 

9 (3) 

Do, 

Do. 

10(1) . . , 

Do. 

. As defined. 

Mf(2)(i) . 

Assessee 

. Person in respect of whose income 
tax is levied. 

(ii) . 

Do. 

Do. 

10 (2) (iii) Proviso 

Assessed 

Charged to tax. 

(Vi) . 

Assessee 

Person in respect of whose income 



tax is levied. 

(vi)- Proviso (c) . 

Do. 

Do. 

(vii) Proviso 

Do. 

Do. 

(viii) ^ . 

Do. 

Do. 

10(2)-(xi) " . . 

Do. 

Do. 

(xii> i.. 

Do. 

Do. 

10 (4) ... 

Assessed 

Determined as the amount of tax 




payable. 


See Gbbinda Saran vs. Commissioner, (1927 Oudh 465, 2 I.T.C. 480, Stuart^ CJ* 
and Raza, J. 
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- Section. 

’r;- 

Words. 



10 (5) (a) . 


Assessee 

• 

Person in respect of whose income 
tax is levied. 

10 (5) (b) . 


Do. 


. Dq. 

10 (5) (c) . . 


Do. 


Do. 

10 (5) (c) Proviso 


Do. 


Do. 

12(1) ' . 


Assessee 


As defined. 

12 (2) (a) . 


Assessee 


Person in respect of whose income 
tax is levied. 

12 (3) 


Do. 


Do. 

13 


Do. 


Do. 

14(1) 


Do. 


Do. 

14 (2) 


Do. 


Dq. 

15 (1) 


Do. 


Do. 

15 (2) 


Do. 


Do. 

15 (3) 


Do. 


. Do. 

16(1) 


Do. 


Do. 

16(l)(b) . 


Do. 


Do. 

16(l)(c) Proviso 


Assessed 


Charged to tax. 

16 (2) 


Assessee 


Person in respect of whose income 
tax is levied. 

16 (3) 


Assessment 


Charging to tax. 

17 (2) 


Assessee 

Assessed 


Person in respect of whose income 
tax is levied. 

Charged to tax. 

18(2) 


Assessee 


Person on whose income tax is levied. 

18 (2A) 


Assessee 


Do. 

18 (2B) 


Do. 


* Do. 

18 (3) 


Do. 


‘ Da 

18(4) 


Do. 


Do. 

18(5) 

• 

Assessment 


Determination of the amount of tax 
payable. 

18 (5) Proviso 


Do. 


The amount of tax payable. 

18(7) 

, 

Assessee 


As defined. 

19 

, 

Do. 


As defined, / 

22 (3) 

• 

Assessment 


The action of appropriate authority 
either in computing the profits 
or in determining the tax. 

22 (5) 

* 

Assessee 

Assessee 


As defined. 

Person on whose income, tax is to be 
levied. 

23(1) 


Assessee 

Assess 

Assessee 


As defined. 

Compute the income, profits. 

Person in respect of whose income 
tax is to be levied. 

23 (3) 


Assess 

Assessee 

Assessment 


Do. 

Person chargeable. ^ 

Computation of income. 

23 (4) 


Assessment 

Assessee 

Assessment 


The action in determining^the charge- 
able profits. 

As defined. 

Amount at which chargeable profits 
are computed. 

23(5) 

• 

. * Assessee 
Assessed 


As defined. 

Computed. 

(a) . . 


Assessed 

Assessment 


Computed. 

Amount at which chargeable profits 
are computed. 

2nd Proviso 


Assessee 


Charged to tax. 

^(5) (6) . 

, 

Assessed 


Charge^ to tax, 

23A(1) 


Assessable 


Chargeable. 



Assessing . 


^Delermining or compmting^ 

Proviso . 


Assessable " ^ 


Chargeable. " 

23A(3)(iii) . 


Assessee , , 

As ^denned, : 
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24(1) * . 



Assessee 

Proviso . 



Assessee 




Assessed 

24(2) 

• 

(1) 

Assessee 



(2) 

Assessment 

IvSt Proviso 

• 

(1) 

Assessee 



(2) 

Assessed 

2nd Proviso 

. 


Assessed 

24 (3) 

. 

(1) 

Assessment 



(2) 

Asessee 

24A(1) 


(1) 

Assess 



(2) 

Assessed 



(3) 

Assessment 

24A (1) Proviso . 


(1) 

Avssess 




Assessment 



(2) 

Under-asses 

24A (2) 



Assessed 

24B(1) 



Assess 

24B (2) 

• 


Assessee 

24B (3) 



Assessment 

25(1) 



Assessment 

25 (2) 

a 


Assessed 

25 (3) 

> 

(1) 

Asvsessee 



(2) 

Assessment 

25 (4) 

'•* 


Assessment 

25 (6) 



Avssessment 




Assessed 

25A(1) 


(1) 

Assessment 



(2) 

Assessed 

25 A (2) 


(1) 

Assessment 



(2) 

Assessed 




Assessment 




Assessed 

25A (2) Proviso 



Assessed 

25A (3) 

• 


Assessed 

26(1) 

• 


Assessment 

26(1) 1st Proviso 



Assessed 

26 (2) 



Assessed 

26 (2) Proviso . 


(1) 

Assessment 



(2) 

Assessed 

27 . . 

9 

(1) 

Assessee 



(2) 

Assessment 

28 Proviso (a) 



Assessee 

(b) . 



Asvsessable 





28 (3) 



Assessee 

9.Q 

. 


Assessee 


Person in rejspect of whose income 
tax is being levied. 

Do. 

Charged. * 

Person in respect of whose income 
tax is to be levied. 

Proceedings in charging to tax. 
Person in respect of whose income 
tax is levied. 

Charged to tax. 

Charged to tax. 

Assessment proceedings. 

Against whom assessment proceeding 
has been started. 

Charge to tax. 

Charged to tax. 

Charging to tax. 

Charge to tax. 

Computation. 

Under-estimated. 

Determined or charged. 

Compute and charge to tax. 

Person in respect of whose income 
tax is to be levied. 

Computation. 

Charging to tax. 

Determined as payable. 

As defined. 

Charging to tax. 

Determination of tax payable. 

The whole process of assessment. 
Q)mputed and charged to tax. 

The whole process. 

Charged to tax. 

Computation. 

Computed and charged with tax. 
Aoplication of the whole process. 
Charged. 


The whole process; application of the 
whole process. 

Charged. 

Charged to tax. 

Application of the whole process. 

Charged. 

As defined. 

Results of the proceeding, computa- ^ 
tion of income and determination 
of tax payable. 

Person assessed. 

Liable to be proceeded against for 
the purpose of assessment. 

As defined. 

As defined. 
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in the following sections as well in the various 

senses mentioned above: 

Section, 

30(1) . V 


• 

(1) 

Word, 

Assessee. 

30 (1) 2nd Proviso 



• 

(2) 

(3) 

(1) 

(Income) assessed. 

(Liability to be) assessed. 

Assessee. 

Assessment. 

Assessable. 

30 (2) 




(2) 

Asvsessment. 

Assessment. 

31 (3) 





Assessment. 

„ (a) 





Assessment. 

(b) 





Assessment. 

.. (c) 





Assessment. 

„ (e) 





AsvSessment. 

(k) 





Assessment. 

32 





Assessment. 

33 (2) Proviso 





Assessee. 

33 (1) (New) III column 




Assessee. 

.. (4) 





Assessee. 

33A (3) Proviso . 



• 


Assessee. 

„ (4) 

• 




Assessment. 

34 (1) 

• 


• 

(1) 

Assessment. 

34 (2) 


V 


(2) 

(3) 

(4) 
(1) 

Under-assessed. 

Assessed. 

Re-assess. 

Assessment. 

35(1) . 

• 


• 

(2) 

(3) 

(1) 

Re-assessment. 

Assessable. 

Assessment. 

„ 1st Proviso 

35 (2) 

• 

• 

• 

(2) 

Assessee. 

Assessee. 


• 

• 

(1) 

Assessment. 

35 (3) 




(2) 

(1) 

Assessee. 

Assessment. 

38 (3) 


• 

• 

(2) 

Assessee. 

Assessee. 

41 (2) 



• 


AsvSessment. 

42 (1) 





Assessee. 

„ 2nd Proviso 





Assessed. 

42(2) 





Assessee. 

44 



• 


Assessment. 

44B (2) 



• 


Assess. ■ ■ 

.. (3) 

44C 



• 


Assessed. 

Assessed: 





Assessment. 

44D.(8) . . 





Assessment. 

44F(1) 





Assessment. 

„ (3) . 





Assessment. 

45 


• 



Assessee. 

Proviso 

• 

t 



Assessee. 

Expl. 

♦ 

• 

• 



Assessed. 

Assessee. 

46(1) 





Assessee. 

(2) . . 





Assessee. 

Proviso 

• 


« 


Assessee. 

46 (5) . . 

• 


• 


Assessee. 

48 (4) . . 



• 


Avssessment. 

49(c)(2) . 





Assessment 


• 


• 


Assessment 

54 (3) (m) ^ . 

■ 




Assess^m’ ■ - . 

55 Proviso , 





Assexssedr 

57 




..Assessed-. : -r 
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Sectiod. 


Word. 


56 . . 

• 

• 

• 

• 

Assessed. 

Assessment. 

58(1) 





Assessment. 

(2) 





Assessee. 

58A{b)(ii) . 





Assessable. 

58 (j) (3) . 





Assessment. 

(4) 





Assessed. 

58L(2)(c) . 

S8K(1) 





Assesvsment. 





Assessment. 

58R 





Assessment. 

59 (2) (d) 





Assessment. 

59 (3) 





Assessee. 

(b) . 





Assessmetit. 

60(2) 





Assessee. 

Assessed. 

61 (1) 





Assessee. 

(2)(i) 





Assessee. 

(iv) (a) 





Assessee.’ 

(3) 





Assessee.* 

64 (1) 





Assessed. 

(2) 





Assessee. 

Assessed. 

(3) 





Assessment. 

Proviso 





Assessee.’ 

Assessment. 

Proviso 





Assessment. 

Assessee. 

66(1) 





Assessment. 

66 (2) 





Assessmelit. 

Assessee. 

Proviso 





Assessee. 

(3) 





Assessee. 

(3A) 





Assessee. 

(6) 





Assessee. 

(7) 





Assessment. 

Proviso 





Assessment. 

(7A) 





Assessee/ 

67 

Sch. 





Assessment. 

2(b) 





Assessment. 

4 





Assessment. 

5 (i) 





Assessment. 

(ii) . . 





Assessee.* 

Proviso 




• 

Assessee.’ 

Assessable. 

9 

. 

. 

• 

• 

Assessment. 


Old Section. 

(3) “Assistant Conimission- 
er” means a person appointed 
to 1)e an Assistant Commis- 
sioner of Income-tax under 
Section 5; 

(4) “business” includes any 
trade, commerce, or manufac- 
ture or any adventure or con- 
cern in tbe nature of trade, 
commerce or manufacture: 


' New Section. 

(3) Appellate Assistant 
CommissionQr” means a person 
appointed to be an Appellate 
Assistant Commissioner of In-: 
come-tax under Section 5 ; 

(4) No change. 
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History: — 

This definition of ‘business’ first occurred in the Income Tax Act, 
1918 (Act VII of 1918) Section 2 (3). In the Income Tax Act 1886 
(Act II of 1886) the term was not defined. Incomes from this source 
were brought under Chapter III 'B — Profits of Companies’, or ‘13 — Other 
vSources of Income’. The first Indian Income Tax Act, (Act XXXII of 
1860), styled ‘An Act for imposing Unties on Profits arising from Pro- 
perty, Professions, Trades and Offices’, imposed in this respect duty “For 
and in respect of the annual profits arising to any person residing in India 
from any kind of property whatever, whether situate in India, or elsewhere; 
and for and in respect of the annual profits arising to any person residing 
in India from any profesMon, trade, or employment^ whether the same shall 
1)C carried on in India or elsewhere”; vide Section 1, Schedule 2. By its 
Section 248 (18) the term ‘Trade” was defined as including “any manu- 
facture and any business, adventure, or concern in the nature of a trade”. 
Evidently this earliest statute strictly followed its English model in this 
respect. 

I'he same word ‘Trade’ in the same sense occurs in the subsequent 
'I'axing Statutes: viz., Act IX of 1868; Act IX of 1869; Act XVI of 1870; 
Act XII of 1871 and Act VUI of 1872. 


English law: — 

In the English Income Tax Act 1918 (8 & 9 Geo. V,. Ch. 40) Section 
237 defines ‘Trade* to include “every trade, manufacture, adventure or 
concern in the nature of trade”. Tax in re^spect of profits or gains from 
this source is there charged under Schedule ‘D’. 


The word Business has not been used in the English statute. On 
a comparison of the definitions of the two terms it will be clear that the 
word “business” in the Indian law covers a far wider field than the Word 
“trade” as defined in the English law. 


According to The Imperial Dictionary of the English Language 
, (Ogilvie and Annandale) ‘business’ is ‘an affair 
“Business”. receiving or requiring attention; specifically that 

which busies or occupies one’s time, attention, and 
labour as his chief concern’ ; another view is that it is “habitual occupation, 
profession, trade” {The 'Concise Oxford Dictionary) ; a third authority puts 
the meaning as “commercial transactions, trade, finance, &c., contrasted 
with one of the learned or liberal professions, or with the public services.” 
(Wyld’s Universal Dictionary of the English Language) . 

‘“Business’ has aPniore extensive meaning than the word ‘Trade’ per 


Judicial view. 


Willes, J., Harris Amery, 35 L.J.CiP. 92; L.R. 
1 G.P. 1^) ; on the other hand, it has been 
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that “ordinarily speaking, ‘Business^ is synonymous wij:h 'Trade*” (^pev 
Chatterton, V.C., Delany vs. Delany, 15 L.R. Ir. 67). 

“Ill Smith vs. Anderson, (50 L.J. Ch. 83; 15 Ch. D. 258) Jessel, 
M.R., after citing definitions of ‘Business' from several dictionaries, said, 
‘anything which occupies the time and attention and labour of a man, for 
the purpose of profit^ is business. Further on he remarks: ‘There are 
many things which in common collo([uial English would not be called a 
Business, when carried on by a single person, which would be so called 
^vhen carried on by a number of persons. For instance, a man who is 
the owner of a house divided into several floors and used for commercial 
purposes, e.g., oflices, would not be said to carry on a business because he 
lets the offices as such. But suppose a company was formed for the purpose 
of buying a building, or leasing a house, to be divided into offices and to 
be let out,— should not we say\, if that was the object of the compaiw, 
that the company was carrying on business for the purpose of letting 
c/fficesr The .same obser\ alion may be made as regards a single individual 
buying or selling land, with this addition, that he may make it a business, 
and then it is a question of continuity 

On the other hand, there may be a sequence of acts from which profit 
is anticipated without ‘Busine.ss’ being constituted. Tims where a 
Barrister, occupying a house and 79 acres of land as a private residence 
which he had originally taken for pleasure, used some of the land for 
breeding cattle and horses and raising vegetables, fruits and flowers, which 
he sold, and he also occasionally bought and sold cattle and liorses, it was 
held, on the evidence, that he did not carry- on ‘Business* within the Bank- 
ruptcy Act, 1833.~(7^c Wallis Ex parte Sully, 14 Q.B.D. 950; 52 L.T. 625)** 
Stroud. 

Trade means “the act or business of exchanging commodities for 
, other commodities or for money; the act of buying 
“Trade” selling (The Imperial Dictionary of the 

finglish Language), or “exchange of commodities 
for money or other commodities*’ (The Concise Oxford Dictionary) , or 
‘’business, commercial transactions, e.specially those of buying and selling- 
commodities.” (Wyld*.s Unk^ersal Dictionary of the English Language), , 

The English Judges have more or le.ss accepted this meaning of ‘Trade^ 
as the act of buying and .selling (Willes. J.. Harris vs. Amery, 35 LJ.C.P. 
92; Ilalsbury, C., San Paulo Ry. vs. Carter, (1896) A.C. 38; Lord Davey, 
Grainger vs. Gough, (1896) A.C. 325). But it has also been observed 
that the Legislature could never have intended by the use of the word 
‘tradeVto limit the business carried on to purely buying or selling (Keily, 
C.B. in The Chartered Mercantile Bank of India, London and China vSy 
Wilson, (1877) 1 T.C. 187; 3 Ex. D. 108.) ' ' ^ 
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An idea o£ what is Commerce may be obtained from the three 
Dictionary meaning of different dictionary meanings of the word given 
‘'Commerce”. below. It is, — 

(i) “an interchange of goods, merchandise, or property of any kind 
between countries or communities” — (The Imperial Dictionary 
of the English Language.) 

\ii) “the exchange of goods, productions, or property of any kind; 
especially, exchange on a large scale as between states or 
nations.” — (The New Standard Dictionary.) 

(Hi) “exchange of merchandise, especially on a large scale.” — (The 
Concise Oxford Dictionary.) 

(ir) “the business of buying and selling, exchanging and distribu- 
ting goods of all kinds (used especially of large Iratisactions)”. 
— ('I'he Universal Dictionary of the English Language.) 


“Commerce is ‘'Praffick, Trade or Merchandize, in buying and selling 

, , (ft goods. There is a distinction between Com- 

Juaicial view. i i .1 r 1 . . 

merce and 1 rade ; the former relates to our 

dealings with Foreign Nations or our Colonies, elc., abroad — the other to 

our mutual traffick and dealings among oursches at Home (Jacob, People 

vs. Pishcr, 14 Wend. IS.) Hut this distinction may be (luestioned” — Stroud. 


That the modern view" supports Stroud in holding that the distinction 
between ‘Commerce’ and ‘Trade’ as to their territorial character may be 
questioned is evident from the meaning of the word ‘Commerce’ as given 
oy The Oxford Dictionary and The Unwersal Dictionary where reference 
has been made only to the volume of ‘Commerce’ and not to its sphere 
of operation. 


Manufacture is “the operation of making articles for use by 
, working on or combining materials ; the production 
"Manufacture”. • goods, etc., by industrial processes or art (The 

New Standard Dictionary) ; or the “making of 
/nticles by physical labour or machinery, especially on a large scale” (The 
toncise Oxford Dictionary) ; or “a process of making articles, W’ares, goods, 
whether by band or by machinery, especially on a large scale, wdth highly 
organized division of labour” (Wyld's Universal Dictionary of the English 
Language.) 


“’rhe word ‘Manufacture’ ” said Abbott, C.J. in R. V. Wheeler, (2 

Judicial view ^ generally understood 

1 la view. denote, either a thing made which is useful for 

^Is owui sake and Vendible as such, as a medicine, a stove, a telescope, and 
many others; or to mean an engine or instrument, to be employed either 
Ju the making of some previously known article, or in some other useful 
purpose, as a stocking f rattle, or a steam engine for raising water from 
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mines; or, it may, perhaps, extend also to a new process to be carried on 
by known implements or elements acting upon known substances, and 
ultimately producing it in a cheaper or more expeditious manner, or of 
better or more useful kind. No mere philosophical or abstract principle 
can answer to the word ‘Manufactures'. Something of a corporal and 
substantial nature — something that can be made by man from the matters 
subjected to his art and skill, or at the least some new mode of employing 
practically his art and skill, is required to satisfy the word.” — Stroud. 

^‘'rhere can be no definition of the words ‘exercising a trade'. It is 
only another mode of expressing ‘carrying on a 
a trad?”fn°EnS” aw^ business’, but it certainly carries with it the 

meaning that the business or trade must be habi- 
tually or systematically exercised, and that it cannot apply to isolated 
transactions. There is no special legal meaning to the words ‘exercising 
a trade’, and it must be considered with regard to what could be its ordinary 
or popular meaning, and that must in each case depend on the facts of 
that particular case” — jycr Lord Morris, Grainger and Son vs. Gough, 

( 1896) A.C. 325 ; 3 T.C. 462 ; 

“Trade in its largest sense is the business of selling, with a view to 
profit, goods which the trader has either manufactured or himself pur- 
chased” — per Lord Davey, Ibid. 

Idea of profit not profit is not essential to the carrying 

essential. on of a trade. 

Says Coleridge, C.J. — “'J4ie definition of trade, though it is perfectly 
true that trade, it may be in ninety-nine cases out of one hundred, does 
as a matter of fact include the idea of profit, yet the mere word ‘trade’ 
does not necessarily mean profit to be made by the seller to the buyer, or 
by the buyer from the vseller, not at all.” — Commissioners of Inland Revenue 
V.S. The Incorporated Council of Law Reporting, fl888) 3 T.C. 105; 22 
Q.B.D. 279. 

Likewise, it is absolutely irrelevant into whose pockets the profits 
. . ultimately go. ‘Tt is said that though they make 

immaterial!^” ” profit, it appears that they cannot by their articles 

of association put this profit into their own pockets. 
Re it so. They are carrying on a business by the terms of which they are 
prevented from making a profit to their own l)cnefit. Suppose the case of 
Go-operative Stores. T do not know whether there is such a case, but 
there may be co-operative stores founded upon a distinct principle that no 
profit i.s to be made at all by the members of it. They buy and sell, and 
if they make any profit at all their articles of association might compel th^tn 
to dispose of it in this or that way and prevent their putting any of the; 
Uioney into their own pockets. They would have secretaries, people ehgage^i 
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in their ware houses, people engaged in their retail business, persons 
employed in buying and selling all over the country, could it possibly be 
denied that such a set of persons were carrying on a business? Nobody 
would think of denying it”. — Per Coleridge, C.J., ibid. 


‘'We need not trouble ourselves about the destination of profits. 
Once profits are ascertained to exist the income-tax attaches.” — Per 

Day, J., in Paddington Burial Board vs. Commissioners of Inland Revenue, 
{1884) 2 T.C. 46- 13 Q.B.D. 9; 50 L.'l\ 211. 

Broadly speaking, if an adventure or concern is carried on by com- 
Motive of Business not mercial methods, the motive for which it is 
relevant. carried on is immaterial. 


I'lius, a Society whose object is the diffusion of religious literature 
among all classes of the community and which, incidental to that large 
jmd beneficial purpose, carries on book-seller’s shops docs to that extent 
engage in trade; on the other hand, if the same Society runs a colportage 
t'lgency in which the business carried on is not purely that of pushing the 
sale of their goods but mainly that of administering religious advice through 
the opportunity presented by the purchase it is not engaged in trade — 
[Religiotis Tract and Book Society vs. Forbes, (1896), 3 T.C. 415; 3 
S.C.iIr. 289.] 


The same principle as to the immateriality of the motive with which 
a trade is carried on is illustrated by certain deci- 
.sions as to charities. 


Charitable Instituions. 


Thus, it has been held that the business of selling a hymn-book is a 
trade, although the whole of the profits are distributed amongst the widows 
and orphans of ministers and missionaries of a certain denomination 
{Trustees of Pslams and Ilvmns vs. Whitehall, (1890), 3 T.C. 7; 7 L.T.R. 
164.] 

So also when an Association formed for the spiritual, mental, social 
and physical improvement of young men runs a restaurant on commercial 
principles, along with its humanitarian activities, it engages in trade to that 
extent, although the proceeds of the restaurant are devoted to the main- 
tenance of the Association [Grove vs. Young Men's Christian Association, 
(1903), 4 T.C. 613; 88 L.T. 696,] Similarly, a hospital which lets rooms 
for public entertainments, concerts, etc., carries on a trade [Governors of 
Rotunda Hospital vs. Coman, (1918-20), 7 T.C. 517, (1921) I A.C. 1.] 
l-/ikewise, a lunatic asylum which receives wealthy patients carries on trade 
although the profits earned from the payments of such patients are applied 
'•nly for the benefit of the poor patients and the improvement of the 
■hospital [5*/. Andrew'^ ff^^^pital ys, Shearsmith, (1887) 2 T.C. 219; 19 
Q.B.D, 624.] So also the carryin^^ on of a school is a trade although the 
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whole of its income and propert)^ is applied solely towards the promotion 
of the objects of the college, including the remuneration of its officers and 
other persons for services rendered. [Brighton College vs. Marriott, 
(1924-25) 10 T,C. 213; (1926) A.C. 192. | 


No man can trade with himself. “There must be, at least, two parties 

— one supplying and the other to whom it 

Parties to the Trade. should he supplied and who should pay for it. If 

these two parties are identical, there can be no trading. No man can trade 
with himself ; lie cannot make, in what is its true sense or meaning, taxable 
profit by dealing with himself*’ — Per Palles, C.H., in Dublin Corporation vs. 
IxrAdam, (18871 2 T.C. 397: L.R. IT. 20 Ex. Div. 497. 


There may be trading, notwithstanding that there is a limited class of 
buyers, that the price is one that has been fixed by Parliament or otherwise, 
or that the rate (for water l)ought ) has beeti fixed by one (^f the parties 
only — [Mullingar Rural D, C. vs. Rowlcs, (1912) 5 T.C. 90; (1913) 2 
I.R. 44.] 


A club whose object is to provide social amenities to its members only 
Clubs and mutual as- promote social intercourse does not carry 

surance associations. on trade or business or undertaking of similar 

character — [C ommissioners of Land Revenue vs. The Eccentric Club Ltd., 
(1923) 12 T.C. 657; (1923 ) 2 K.H. 514; (1924) 1 K.R. 390; 130 L.T. 338.] 

So also ''an association or club for the purpo.ses of mutual assurance 
doe.s not carry on a trade because it does not deal with the public at all, 
and that any balance to the good on its accounts does not accorditigly form 
a profit assessable to Income-tax as arising from trade. {New York Life 
A^^surance C(f. \s. Styles, (1889) 14 A.C. 381). An ordinary social 
or playing club to which it.s members sul)scribe — and some of whose advan- 
lage.s may perha])s only be enjoyed by members in respect of further pay- 
ments — presents another instance of a mutual association, whose privileges 
are confined to the members, and which docs not therefore carry on a 

trade If^ on the other hand, a club admits outsiders to its 

privileges or some of them for payment, it may lose its character as 
a mutual association either altogether or at least as regards its receipts 
from outsiders.” — Per 'Ihe I^ord President (Clyde) in The Commissioners 
of Inland Revenue vs. The Stonehaven Recreation Ground Trustees, ( 1929) 
15 T.C. 419 (426-27); (1930) SX.T. 141. 

But a Mutual Fire Insurance Company whose members and the person^ 
insured are one and the same body of persons and which receives enfratice 
fees and calls from its members is regarded as carrying on a trade. ‘Tt is 
true that it only carries on that business with its own but; as" 

everj' person who chores to effect a policy the company ipso 
becomes a member the riestrictidn does not to me to prevent 
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transactions of the company from being business transactions.” — Per The 
I.ord Chancellor (Viscount Cave) in The Commissioners of Inland Revenue 
vs. The Cornish Mutual Assuranec Co., Ltd., (1926) 12 T.C. 841 (866); 
(1926) A.C. 281 ; 134 1..T. 545. 

I In this case the view taken by Lord Watson in the Nezo York Life. 
Assurance Co. vs. Styles^ (1889) 13 App. Cas. 381, 2 T.C. 460 was dissented 
from by the Lord Chancellor after a discussion of the point involved 
therein. In Styles' case the Assurance Company concerned was a mutual 
life insurance company having no members other than the holders of parti- 
cipating policies and no shareholders, if the actuarial valuation made at 
the end of every year showed a surplus of receipts over expenses, the 
surplus was divided among the participating policy-holders, it was held 
that the company did not earn profits of a trade by effecting insurance 
among its members. 

Relating to this the Lord Chancellor (Viscount Cave) made the 
tolknving observations in the Cornish Mutual Assurance Co.'s case : — 

‘‘On the other hand it is suggested that some expressions used by 
Lord Watson in a case in this House (77m A^-'zv York Life Assurance 
Co. vs. Styles, L.K. 14 A.C, 381) show that in his view such a company 
does not carry on a trade or business at all. The point to be decided 
by the House in that case was whether the Company there concerned 
was carrying on a trade from w'hich it derived profits which were 
subject to tax, and the actual decision was that there were no such 
profits; but in the course of deciding that point Lord Watson certainly 

said that he could not conceive why the Assurance Company 

should be regarded as traders, and, again, that the transactions of that 
Company .so far as they related to participating policies did not consti- 
tute the carrying on of a trade, within the meaning of the Income Tax 

Acts 1 cannot help thinking that that very learned Lord 

directed his obesrvations only to the real question before the House, 
namely, whether there were taxable profits within the Income Tax Acts : 
and I cannot believe that he intended to decide that a Company of this 
kind, simply because it was a mutual Company, did not carry on any 
business at all. At all events, I feel myself no doubt upon the ques- 
tion ”1 

N.B. — The Indian l.anv in this respect is now greatly changed: See 
vSec. 2 (6C), definition of ‘Tncome” and Schedule, Rule 9 giving the rules 
for computation of the profits of any business of Insurance carried on by a 
Mutual Insurance Company. 

Likewise, a limited company providing trading facilities for its own 
members 2ts well as for non-members carries on a trade, and any profit 
c' rising from its transactions |yith its members is assessable to mcome-tax.— " 

58 ■ .. 
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{The Liverpool Corn Trade Association, Ijd. vs. Monks, (1926) 10 T.C. 
442 ; (1926) 2 K.B. 110; 134 L.T. 756.] 


Illegality of business or vocation is no bar to assessing the profits to 
tax. Thus, where the appellants carried on betting 
no^baf^to asseism^nt”^^*^ systematically and annually, it was held that they 

were liable to be assessed to income-tax on the 
profits gained from betting as from a vocation — [Partridge vs. Mallandaine, 
(1886) 2 T.C. 179; 18 QM.D. 276.] 


Even the business of receiving stolen goods systematically conducted is 
to be considered a vocation and liable to assessment as such. 


‘‘I go the whole length of saying that, in my opinion, if a man were 
to make a systematic business of receiving stolen goods, and to do nothing 
else, and he thereby systematically carried on a business and made a profit 
of £2,000 a year the Income I'ax Commissioners would be quite right in 
assessing him if it were in fact his vocation. There is no limit as to its 
being a lawful vocation, nor do T think that the fact that it is unlawful can 
be set up in favour of these persons as against the rights of revenue to 
have payment in respect of the profits that are made .*' — Per Denham, J., 
ibid. 


As regards whether casual or isolated transactions should be taken into 

^ , , , , account the decisive test is whether the proceeds 

Casual or Isolated . . 

Transactions. die nature oi a capital accretion or not. 

All that is in the nature of a capital accretion shall 
be left outside the scope of assessment. ^^Profits or gains mean some- 
thing which is in the nature of interest or fruit, as opposed to principal 

or tree where an emolument is received or, rather, where an 

emolument accrues, by virtue of some service rendered by way of action 
or permission, or both, at any rate that is included within the words ‘profits 
or gains'. ''--Per Rowlatt, J., in Pya/l vs. //oare, (1923 ) 8 T.C. 521 (525) ; 
(1923) 2 K.B. 447; 129 L.T. 505. 


Mere 

enough. 


intention not 


Mere intention is not enough to invest a transaction with the character 
of trade . — [Per the Lord President (Clyde) in 
Rutledge vs. The Commissioners of Inland 
Revenue, (1929) 14 T.C. 490 (496); (1929) 
vSc.L.T. 296.] 

One transaction of buying and selling a thing does not make a man 
a trader, but if it is repeated and becomes syste- 
matic, then he becomes a trader and the profits 
of the transaction, not taxable so long as they remain isolated, become 
taxable as items in a trade as a whole, setting losses against profits, of 
course, and combining them all into one trade-— [Pfe/fe/orrf ys. The 
missianers of Inland Revenue, (1927) 13 T.Ci 251 ; 138 L,T. 500.] ^ 


Continuity. 
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The question whether a trade is carried on is not simply dependent on 
what may have been the motive of those who carry on the transactions, 
nor even on the general objects. It depends rather on w'hat is actually done 
and on the practical effect of what is done . — [The Commissioners of Inland 
Revenue vs. The Stonchaz/cn Recreation Ground Trustees^ (1929) 15 T.C. 
419; (1930) S.L.T, 141.] 


Indian law. 


The words used in the definition of ‘business’ in the Indian law given 
above are wide, but underlying each of them is 
the fundamental idea of the continuous exercise 
of an activity. Taxable income is to be profit 


Continuous exercise 
an activity. 


of 


earned by a process of production — Commissioner of Income Tax, Bengal vs. 
Shazv Wallace & Co., (1932) 59 l.A. 206, 136 I.C. 742, 36 C.W.N. 653; 
A.l.R. 1932 P.C. 138. 


Carrying on business can only exist w^hen there is a succession of acts 
or a continuity of transactions or acts, and the performance of a single act 
apart from special circumstances is not enough even though it may result 
in gain or profits . — Per Rangnekar, J., in Commissioner of Income Tax, 
Bombay vs. Currimhhoy Ebrahim & Sons Ltd., (1933) 57 Rom. 651, 35 
Rom.L.R. 914; A.l.R. 1933 Bom. 422. 


The Judicial Committee, while affirming the decision of the Bombay 
High Court, observed: — “The phrase ‘business connection* is different 
from, though doubtless not unrelated to, the word ‘business *.*’ — Per Sir 
George Rankin, in Commissioner of Income Tax vs. Currimhhoy Ebrahim 
&Sons, (1935) 63 1.A.=-(1936) (P.C.) 1. 


Definition not exhaus- 
tive. 


The definition of ‘business* in Section 2 (4) is not exhaustive and 
does not enact that nothing but trade, commerce or 
manufacture can be included in the word “busi- 
ness**. The meaning of “business connection** in 
Section 42 should not be restricted by the definition of “business **. — Per 
Beaumont, C.J., in Commissioner of Income Tax, Bombay vs. National 
Mutual Association of Australasia, Ltd,, (1933) 57 Bom. 519, 35 Bom.L.R. 
896; A.l.R. 1933 Bom. 427; 1933 I.T.R. 350. 


“All that is necessary is that there should be a ‘business’ in British 
bidia and a connection between a non-resident person or company and that 
business* and that the non-resident person or company has earned an income 
through such connection ** — per Rangnekar, J., ibid. 


The question of what is the business of a company is apparently a 

pure question of fact and the matter is one which 
Nature of ^ 


Business 

^ question of fact. 


is for the decision of the Revenue Authorities and 
the Revenue Authorities alone.— Per Robinson, C.J. 
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in Ahlonc Land Co., Ltd. vs. Secretary of State, (1922) 1 I.T.C. 167; 67 
i.C. 633. 


Significant Observations on ^Trade.’* 

The following observations will throw much light on the meaning and 
content of the term '‘Trade’' : — 


“"i'he meaning which Johnson gives in which trade is described as an 
'occupation or particular employment, whether 
par^a^e^^*^^ common u^anual or mercantile, as distinguished from the 

arts or learned professions' — that is a very fair 
expression of the meaning of the word in common parlance when you are 
speaking of whether a person exercises a profession or whether he carries 
on a trade” — per I’ollock, B. in The Chartered Mercantile Bank of India, 
London and China vs. IVi/liam Wilson, (1877) 1 T.C. 179 (193) : 3 Ex. D. 
108. 


"Trade in its large.st sense is the business of selling, with a view to 
“Trade” in its largest pi'ofit, goods which the trader has either manufac- 
sense. tured or himself |)urchasecr’ — per Lord Davey, in 

Grainger and Son vs. Gough, (1896) 3 T.C. 462 ( 474) ; (1896) A.C. 325. 


"Applying the term nosciiur a sociis, we may reasonably infer that 
the Legislature never intended by the use of this 
buying ^yord ‘trade’ to limit the business carried on.... 
... .to purely buying or selling. We may reasonably 
say that it was intended to embrace a great variety of different operations 

though all of a commercial character ". — Per Kelly, C.B., in The 

Chartered Mercantile Bank of India, London and China vs. Wilson, (1877) 

1 T.C. 179 (187) ; 3 Ex. D. 108. 

"To say that the buying of the materials is not part of the business, 
Buying an integral part trades, is not the principal part of 

of trading. the business, is a proposition w'hich we cannot 

accept.” — Per Esher, M.R., in San Paulo Raikvay Company vs. Carter, 

(1895) 3 T.C. 344 (351) ; (1896) A.C. 31. 

"Purchasing stock in this country with the view of trading in it else-^ 
where does not of itself constitute an exercise of 

seU^contome trading.^^* the United Kingdom, when that 

department of the business from which profits or 
gains are directly realised is carried on in another country” — per Lord 
Watson in Grainger and Son vs. Gough, (1896) 3 T.C. 462 (471) ; (1896) 
A.C. 325. 

"No man can trade with him.self ; he cannot make, in what is its true 
No man can trade with meaning, taxable profit by dealing with 

himself. himself” — per Tralles, C.B., in Dublin Cor poraiioftr 

YS. M' Adam, (1887) 2 T.C. 387 (397); L.R.Ir. 20 Ex. Div. 497*^^^ 
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To bring a case within the operation of the Income Tax Act, ‘'there 

must be, at least, two parties one supplying 
There must be two r + i i « u i i i i 

parties at least. 1 > and the other to whom it should be 

supplied and who should pay for it. it these two 

parties are identical, in my opinion there can be no trading .’' — Per the Lord 

Chief .P>aron, ihxd. , 


“It is trading, notvvitlistanding that there is a limited class, who alone 

_ .. . are permitted to purchase I the water], should they 

Trading with a limited , . . , . - r .i 4 ^ 

class of buyers. desire, and notwithstanding that the price is one 

that has been fixed by Parliament or otherwise, 
or that the rate is one that has been fixed by one of the parlies only” — 
per Palles, C.R.. in Mitlluigar Rural ZXC. vs. Rcndcs, (1912) 6 T.C. 85 
(90) ; (1913) 2 I.R. 44. 


an 


“It has been .said, not without justice, that mere intention is not enough 
. - r . .. invest a tran.saction wdth the character of trade”, 

enough. — 'he Lord President (Clyde) in Rutledge vs. 

The Commissioners of Inland Revenue, (1929) 14 
T.C. 4% (496) ; (1929) S.L.T. 296. 

“I do not forget that the object of the agreement was not to make 
y.. f r 4 4 . divisible profits and was not conceived in any 
i essential object. purely commercial spirit. Its object was, how’- 

ever, to put a body in the saddle which would be 
able to run the links on a paying basis, and so as to earn the necessary 
margin required from time to time to meet some item of extraordinary 
expenditure such as is inevitable in the management of a piece of property 
of this kind. 'Po exclude the operations of the Committee from the category 
of a business concern because it is disabled from making unlimited profit 

is impossible.”- Per The Lord President (Clyde), in Carnoustie Golf 

Course Committee vs. The Commissioners of Inland Revenue (1929) 14 
T.C. 498 (510) ; (1929) S-L/P. 366, 


“The Association would indeed carry it (a restaurant) on even without 

of trade “ other objects of the Association ; yet I think it is 

carried on as a ‘trade’. It is conducted upon the 
usual commercial principles, and in that respect it seems to me to differ 
from the Educational classes, the Gymnasium or the Publication Depart- 
ment .” — Per Ridley* J., in Grove vs. Young Men’s Christian dissociation, 
(1903) 4 T.C. 613 (617) ; 88 L.T. 696. 

“It seems to me the fact that the Appellants were not free agents in 

Absence of will to trade ^he matter is irrelevant I cannot see that 

not^be/n^ a ^ free abswee O'! will to trade can make any diflFer- 

does n^^make a^y di§^-^ <H>ce, if the transaction in fact is a commercial 

transaction giving rise to profit."— Per Warring- 
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Ion, L.J., in The Commissioners of Inland Revenue vs. Newcastle 
Breweries, Ltd., (1926) 12 T.C. 927 (947) ; 134 L.T. 506; 137 L.T. 126. 


One transaction of buy- 
ing and selling not 
enough. 


‘Vlt is very well known that one transaction of buying and selling a 
thing does not make a man a trader, but if it is 
repeated and becomes systematic, then he becomes 
a trader and the profits of the transaction, not 
taxable so long as lliey remain isolated, become taxable as items in a trade 
as a whole, setting losses against profits, of course, and combining them 
all into one trade.” — Per Rowlatt, J., in Pickford vs. Quirke, Pickford vs 
The Commissioners of Inland Revenue, (1927) 13 T.C. 251 (263) ; 138 
L.'r. 500. 


single transaction falls as far short of constituting a dealer’s 
trade, as the appearance of a single swallow does of making a summer. 

The trade of a dealer necessarily consists of a course of dealing, either actually 
engaged in or at any rate contemplated or intended to continue.” — Per The 
Tord ITesident (Clyde) in The Commissioners of Inland Revemie vs. 
Livingstone & others, (1926) 11 T.C. 538 (542) ; 1927 S.L.T. 112. 


“It appears to me that a system of trading is quite a different thing 
A system of trading ^ 

quite a different thing to be an adventure in the nature of trade.” — Per 
from a single act. Lord Hanworth, M.R., in Pickford vs. Quirke 

and Pickford vs. Commissioners, (1927) 13 T.C. 251 (271) ; 138 L.T. 500. 


“It is not essential to trading or trade as defined by the Acts that there 

. . . ^ should be a series of transactions both of pur- 

A series of transactions ^ 

both of purchase and chase and of .sale. A series of retail purchases 

sale not essential. followed by one bulk sale, or a single bulk 

purchase followed by a series of retail sales, may well constitute a trade.” — 
Per Sargant, L.J., in Martin vs. Lowry and Martin vs. The Commissioners 
of Inland Revenue, (1925) 11 T.C. 297 (318) ; (1927) A.C. 312. 

“He only made one purchase, but that of course does not prevent the 

subject-matter being a trade This one pur- 

oni? \vas so enormous that although only one 

not prevent the subject- transaction of purchase has been mentioned as 
matter being a trade. material, it . only shows how dangerous it is to pin 

oneself to the use of a particular word, because it is clear that the scope 

of this purchase w'as enough to provide the material for a very long trading” 
— per Rowlatt, J., ibid, 11 T.C. 297. 

“A single plunge may be enough provided it is shown to the satisfsie. 

tion of the court that the plunge is made in the 

Cirwmstances consti- waters of trade; but the sale of a piece of pfo- 
tute e rea e, . perty — if that is all that is involved in the plunge-r: 
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may easily fall short of anything in the nature of a trade. 'Pransactions 
of sale are characteristic of trade, but they are not necessarily distinctive 
of it, much depends on the circumstances/' — Per The Lord President 
(Clyde), in Balgo7vnie Land Trust, Ltd. vs. The Commissioners of Inland 
Revenue, (1929) 14 'P.C. 684 (691) ; (1929) Sc.L.T. 625. 

“The company in its memorandum of Association describes its objects 
as being the acquisition of land and other heritable 
wlwris^KtuaUMonc”’^ property, and the holding of the same as an 

investment and the division of the income thereof. 
That is not, however, conclusive, because the question is not what business 
does the taxpayer profess to carry on, but what business does he actually 
carry on." — Per The Lord President (Clyde) in The Commissioners of 
Inland Revenue vs. Hvndland Investment Co., Ltd., (1929) 14 1\C. 694 
(699). 

“'I'he question whether the trust carries on a T'oncern in the nature 
of trade' and is thus liable to Income 4'ax in respect of the balance of any 
profits and gains thence arising is a question which is not simply dependent 
on what may have been the motives of those who promoted the recreation 
ground nor even on the general objects of the trust. It depends rather 
f)n what the trust actually does, and on the practical effect of what it does,” 
— Per The IvOrd President (Clyde) in The Commissioners of Inland 
Revenue vs. The Stonehaven Recreation Ground Trustees, (1929) 15 T.C. 
419 (425); (1930) S L.T. 141. 

“It is not possible to lay down definite lines to mark out what is a 

business or a trade, or adventure, and to define 
Facts establish the i- u - i- c v. • 

nature of an enterprise. distinctive characteristics of each; nor is it 

necessary, or wise, to do so. The facts in each 

case may be very dillerent, but it is the facts that establish the nature cf 

the enterprise embarked upon.” — Per Pollock, M.R., in Martin vs. Lozory 

and Martin vs. The Commissioners of Inland Revenue, (1925) 11 'P.C. 

297 (311); (1927) A.C. 312. 

“In my view, the perception of rents as landowner is not an operation 

Perception of Rents as • meaning of the Act.”— Fcr 

landowner not an opera-' Lord Tomlin in Salislfury House Estate Ltd. vs 
tion of trade. p^y ^ London Real Property Company, 

Ltd. vs. Jones, (1930) 15 T.C. 266 (325) ; (1930) A.C. 432. 

“Land owning, however profitable, is not a trade within the meaning 
Landow ning not a of the Income Tax Code,” — Per Lord Macmillan, 
j'fcrd, 15 T.C. 266 (328). 
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‘*In the nature of Trade ” — 

In Liverpool and London and Globe Insuranee Co. vs. Bennett, (1913) 
6 T.C, 3r27, (1913) A.C. 610 it was held that the words *‘in the nature 
of.trade^ used in the definition qualified only the word “concern” and not 
“adventure*^ Hence, the whole business of the insurance company con- 
cerned formed its “adventure”, and necessarily its “trade”, although a 
part of the business consisted of investments as subsidiary to the main 
business of insurance. 

The broad test as regards whether an adventure or concern is “in 
the nature of trade” is whether it is carried on according to commercial 
principles. The motive for which it is carried on is immaterial. 


Significant observations. 

The following observations will throw some light on the meaning of 
ihe expression “in the nature of trade”: — 

“It i.s no doubt true that the question whether a particular adventure is 

‘in the nature of trade’ or not must depend on 

Purchase made for character and circumstances, but if — as in the 

no other purpose than . , . 

that of re-sale at a profit case — the purchase is made for no purpose except 

j nature of re-sale at a profit, there seems little difficulty 

trade, . . . , , . , i i i 

in am s ing at the conclusion that the deal was 

‘in the nature of trade’ though it may be wholly insufficient to constitute 

by itself a trade.” — Per 'fhe Lord President (Clyde) in Rutledge vs. The 

Commissioners of Inland Revenue, (1929) 14 ^f.C. 490 (497); (1929) Sc. 

L.T. 296. 


Purchase 

whisky. 


and sale of 


‘“Phe marketing of the whisky in the United States was undoubtedly 
‘trade’, or, ‘in the nature of trade’ and was not less 
so because, in order to enable the wdiisky to be so 
marketed, it was necessary to commit a fraud on 
the customs authorities at the stage of export.” — Per The Lord President 
(Clyde) in F. A. IJndsSay, A. B. Woodward , and W. Hiscox vs. The Com- 
missioners of Inland Revenue, (1932) 18 T.C. 43 (53) ; (1933) S.L.T. 57. 


“The sale of whisky in parcels extending over a period of two years 
is, in my opinion, clearly a trade upon the profits of which Income Tax is 
chargeable.” — Per Lord Morrison, ibid., 18 T.C. 43 (57). 


“The tax is imposed upon profits of trade. Crime, such as house- 
. breaking, is not trade, and therefore the proceeds 

ra c mg in rugs. caught by the tax. It does not follow, 

however, that there cannot be a business answ^ering to the description of 
trade, albeit it is tainted wdth illegality. Trafficking in drugs, for example, 
is of the nature of trade, albeit such trafficking may in the circumstances 
be illegal.” -Per Lord Sands, ibid., 18 T,C, 43 (56). 
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Illustrations, 

English cases: — 

(a) A Society whose object was the diffusion of pure and religious^ literature 

among all classes of the community carried on, incidental :o tjiat %rge and 
beneficial purpose, book-shops where Bibles, etc., were Held that 

the society carried on trade to that extent— Religious Tract and Book 
Society of Scotland vs. Forbes, (1896 ) 3 T.C. 415 (418); 33 Sc.L.R. 289. 

(b) The same Society carried on a colportage agency. The business of the 

colporteurs was not purely that of pushing the sale of their goods, but 
mainly that of making the purchase the occasion of administering religious 
advice. The colportage agency was run at a loss, which was met by 
subscriptions. 

Held, that the colportage was not a business, trade or adventure, and 
the loss on it could not be set against the profits from the book-seller’s 
busincvss carried on at the shops 3 T.C. 415 (418-419). 

(c) The Governors of a hospital established for charitable purposes derived a 

substantial income from letting some rooms of the hospital buildings for 
public entertainments, concerts etc. The income was applied to the general 
maintenance of the hospital. 

Held, that the Governors carried on a trade to that extent — Governors 
of Rotunda Hospital vs. Coman, (1918-20) 7 T.C. 517; (1921) 1 A.C. 1. 

(d) A municipal Corporation assesvsed themselves for the purpose of meeting 

the covst of supplying water to themselves (i.e., the rate-payers). 

Held, that the Corporation were not carrying on a trade— Gfasgow; Cor- 
poration Water Commissioners vs. Commissioners of Inland Revenue, (1875) 
1 T.C 28 (48), 

(c) A municipal corporation supplied water for domestic purposes within the 
municipal limits and levied compulsory rates for the purpose. It also 
supplied water (1) to those persons outside the municipal limits who 
chose to have it and (2) for trading purposes within the municipal limits. 
In respect of these two latter cases it levied rates separately from the 
compulsory rates. 

Held, that the Corporation did not carry on a trade in respect of the 
compulsory supply within municipal limits but did carry on a trade in 
respect of the last two cases-— Glasgow Corporation Water Commissioners 
vs. Miller, (1886) 2 T.C. 131 (141); 23 Sc.L.R. 285. 

(/) The Corporation of a Burgh owing water w^orks supplied water not only 
to the persons living within its limits but also, under agreement, to the 
local authorities of two neighbouring parishes. These authorities paid 
for the supply of water a certain annual sum. 

Held, that the money derived from the sale of water was money derived 
from trade and as such was assessable-— /Harris vs. Corporation of Burgh 
of Irvine, (1900) 4 T.C. 221 (234). 

(g) A municipal corporation does not carry on a trade, so far as the lighting 
of the public streets vnth gas is concerned, but does carry on a trade in 
supplying gas to private consumers — Dillon yn. Corporation of Haverford- 
shire, (1891) 3 T.C. 31 (37); (1891) 1 Q.B. 575; also see Inland Revenue 
vs. Glasgow Gas Comtdissiorms, I T,C, 122, 
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#0 Insurance underwriting is a business or trade or vocation - Lord Advocate 
vs. Hugh Gibb. (1906 ) 5 T.C. 194 (193). 

^ (i) Land-owning is not a treidc -Hudsons Bay Co. vs. Stevens, (1909) 5 T.C. 
424 (438); 101 L.T. 96. 

V estivating land to grow produce for the purpose of sale is trade — Back vs. 
^'^DaniHs. (1924) 9 T.C. 183 (203); (1924) 2 K.B. 432; (1925) 1 K.B. 526. 

(k) The management of a landed estate is not a trade or profession by which 
a livelihood or profit is sought Mual vs. Steivart, (1890) 2 T.C. 601 (603; 
606-7). 

(/) If a land-owner laid dow'n upon his land a ^plf course and charged fees for 
admission and user if, that is to say, the links were a proprietary golf 
links carried on with a view to profit, the proprietor would be assessable. 
The adventure of mriintaining golf links and charging for the use of them 
is an “adventure or concern in the nature of a trade.” Carlisle and Sitloth 
Golf Club vs. Srfiilh. (1913) 6 T.C. 198 (199). (1913) 3 K.B. 75. 

(m) Supplying steam power is a trade or business .4 rwi/c/gc vs. Moore, (1900) 

4 T.C. 199 (203, 204, 205); (1900) 2 Q.B. 363. 

(n) The letting of a ship to freight is just as much a trade as any other. — 

Sutherland vs. The Commissioners of Inland Revenue, (1918) 12 T.C. 
63 (70). 

(o) The conversion and refitting of second-hand articles for sale is a trade — 

The Commissioners of Inland Revenue vs. Livingstone and others, (1926) 
11 T.C. 538 (543). 

ip) Marine refitting with a view to resale is a trade- Ibid, 515. 

Indian cases i — • 

(a) A Turf Club had for its object the control and management of racing, the 

encouragement of horse-breeding and the comfort and convenience of 
members of the Club and the general public attending the races. It 
granted licences to book-makers and provided totalisators and received a 
large income from these two sources as w'ell as from entrance fees. Held, 
the club carried on either a trade or an adventure or concern in the 
nature of trade- Royal Calcutta Turf Club vs. The Secretary of 
State, (1921) 1 LT.C. 108; 25 C.W.N. 725; I.L.R. 48 Cal. 844; 66 I.C. 473. 

(b) A limited company owmed house property consisting of tenements and stalls 

and let them out for rent. The rents collected Vvcre distributed as divi- 
dends to the share-holders. 

Held, that the company did not “carry' on a business”.-- /« re Kaladan 
Suratee Bazar Co. Ltd., and Surat Bura Bazar, (1920) 1 LT.C. 50; 56 
I.C. 914. 

(The income was, however, liable to assevssment under Section 9 of the 
Income Tax Act as income derived from property). 

(c) The income derived from rents and royalties of collieries is not income 

derived from business. (But it is income derived from “othet sources** )>- 
In re Raja Jyoti Prasad Singh Deo, (1921) 1 LT.C. 103; 60 LC. 357; 
(1921) Pat. 81. 

(d) The extrartion and sale of coal is business. (But road cess aild PmW 

works cess is assessable not on the business but on the immovcable^ 
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perty owned by the person or persons carrying on the business) 

Coal Co. vs. Commissioner of Income Tax, Bengal, (1926) Cal. 396 ; 26 
C.W.N. 923 ; 2 I.T.C. 87; 38 Cal. 372 (O.C.) Foil. 

(e) An assessee had once been in regular business as a cloth and grain merc^^^. 
which he later gave up. In the year of assessment he 
as brokerage in the transaction of the sale of a mill, the trai^ctipn 
an isolated one. 

It was held that the negotiation of the sale of a mill which resulted in 
a big commission was business. (The transaction was not of “a casu.al 
and non-reairrlng nature”)- /i; re Cktinnilal Kalyan Das, (1925) A.I.R. 
All. 469, I.L.R. 47 All. 368,' 1 I.T.C. 419. 

(/) A shellac company, incorporated in the United States of America, had a 
branch office in Calcutta to buy gum, shellac and other Indian products 
and a factory in the United Provinces. No sales were conducted in India 
by the company, their transactions being limited to the purchase of shellac 
and other goods. 1'he goods purchased were cither sold in the open 
market in America or were on account of another company in America 
which paid the company a fixed percentage on the purchase plus expenses. 

It was held, the company carried on business in India Rogers Pyatl 
Shellac & Co. vs. Secretary of Slate for India, (1925) I.L.R. 52 Cal. 1; 
28 C.W.N. 1074; A.I.R. (i925) Cal. 34; 83 I.C. 273; 1 I.T.C. 363. 

[“The w'ord (business) means almost anything which is an occupation or a duty 
requiring attention as distinf^iished from sport or pleasure and is used in the sense 
(?f an occupation continuously carried on for the purpose of profits'" — per Mukerji, J. 
ibid.] 

{4 A) ‘‘the Central Board of {4 A) No chanf^c. ■ • 

Revenue’’ irieans the Central 
Board of Revenue constituted 
under the Central Board of 
Revenue Act, 1924; 

History: — 

‘The Central Board of Revenue’ was first constituted by Act IV of 
1924 which came into force on the first day of April 1924. Section . 2 of 
the Act enacted: “As .soon as may be after the commencement of this Act, 
the Governor-General in Coimcil shall constitute a Central Board of 
Revenue, consisting of one or more persons appointed by him, which shall 
be subject to the control of the Governor-General in Council in the exercise 
of such powers and the performance of such duties as may be entrusted 
to it by the Governor-General in Coimcil or by or under any law.'* 

In Act XI of 1922 — “a Board of Inland Revenue" was named as one 
of the Income Tax authorities for the purpo.se5 of the Act: See Section 
5 (1) (a) of Act XI of 1922! Section 5 (2) provided that “the Boar4 
of Inland Revenue shall consist of one or more persons appointed by the Govj 
crnor-General in Cotmcil." Thi$ ‘Board of Inland Reyen tie' was 
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power to appoint Commissioners of Income Tax, Assistant Commissioners, 
and Income-tax Officers [Section 5 (5)], as also to make rules (Section 59). 
As regards its other powers, see Section 2 (11) (b) (Re: Previous 
18 (6), 64 (3) (Re: place of assessment). After its cons- 
of Revenue' replaced this “Hoard of Inland 

Revenue". 

The Income Tax Act of 1918 (Act VII of 1918) had only tw-o classes 

of Income Tax authorities, ‘the Collector’ and the ‘Chief Revenue 

Authority’. The latter expression meant in Act VI I of 1918: “the Board 
of Revenue or the binancial Commissioner in Provinces where these 
authorities exist, and in any other case such authority as the local Govern- 
ment may declare to be the Chief Revenue authority for the purposes of 

this Act.” See Section 2 (4) of Act VII of 1918. The rule-making 
power was conferred on the Governor-General in Couiuhl and not on the 
Chief Revenue Authority: Section 43 of Act VII of 1918. The Governor- 
General in Council was given power to delegate this power to a Local 
Government. 

The Income Tax Act of 1886 (Act Tl of 1886) did nol even provide 
any Chief Revenue Authority above the Collector. 

Act XXXII of 1860 named “Chief Revenue authority ’ and by its 
Section 248 ( 7) laid down that “the expression ‘Chief Revenue Authority* 
shall mean the person or Board exercising the chief authority for the time 
being in matters of revenue alone in any Presidency, Lieutenant 
Governorship, or Province, though subject to the order of the local Govern- 
ment and shall not include the local Government. When in any Presidency, 
Lieutenant Governorship or Ihovince, there shall be no person exercising 
such chief revenue authority throughout such province, other than the 
person administering the Executive Government, the ex])ression shall mean 
the person or Board exercising chief authority in matters of revenue in 
any Division of such Presidency, Lieutenant Governorship or Province." 

It should be remembered that after the Government of India Act 1935 
the existing Indian Law\s required to be adapted by His Majesty by Order 
in Council : see Section 293 of the Government of India Act 1935. Such 
adaptation has been made by The Government of India (Adaptation of 
Indian laws) Order, 1937 coming into operation on the 1st day of April 
1937. By this Order Act IV of 1924 constituting the Central Board of 
Revenue does not seem to have been adapted, perhaps because the Board 
had already been constituted. 

This Adaptation Order of 1937 took away certain powers of the 
Central Board of Revenue and conferred the same on “the Central 
Government”. In Section 5 (4) of Act XI of 1922 as amended up to 1937 
the Adaptation Order directed to substitute for the first sentence the 
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lowing: “The Central Government may appoint for any area as many 
.Assistant Commissioners of Income Tax and Income Tax Officers as it 
thinks fit.” 

As to the powers of ‘the Central Hoard of Reven^g’ see 
2 (6), 2 (11) (b), (c) (Re: Previous year); »Sections 5 (2)'y®(4). (fl), 
(6), (8); Section 18 (b) ; Sections 5815; 58-0; 58P; 58g; 58R ; 58S.; 
58V; 59; 61 and 64. 

(5) “CommivS.sioner” mean.s a (.5) No change, 
person appointed to l)e a Cttin- 

missioner of Income-tax under 
section 5 ; 

( 6 ) “Company” means a ( 6 ) No change, 
company as defined in the In- 
dian Companies Act, 1913, or 

formed in pursuance of an Act 
of Parliament or of Royal 
Charter or Letters Patent, or of 
an Act of the l,egislaturc of a 
British possession, and includes 
any foreign association carry- 
ing on business in British India 
whether incorporated or not, 
and whether its principal place 
of business is situate in British 
India or not, which the Central 
Board of Revenue may, by 
general or special order, declare 
to be a comiiany for the pur- 
poses of this Act; 

History: — 

The Income Tax Act 1918 (Act VII of 1918) by its Section 2 (7) 
defined ‘Company’ in the same way. Only instead of the Central Board 
of Revenue, there the Governor-General in Council was given the power 
of declaration. In the Income Tax Act of 1886 (Act II of 1886) the 
M ord ‘company’ was defined to mean “an association carrying on business 
in British India, whose stock or funds is or are divided into shares and 
transferable, whether the Company is incorporated or not, and whether its 
principal place of business is situate in British India or not.” The first 
Indian Income Tax Act (Act XXXII of 1860) in its Section 248 (17) 
ilefined company in the following terms: “The Word 'Company’ shall extend 
to any Society, Association, Fraternity, or Partnership of any kind what- 
ever, of or carried on by more than six persons”, 



470 


THE INDIAN INCOME-TAX ACT 


[S. 2(6) 


Act' IX of 1868 did not define the term, but in Its Section 22 it made 
provisions as to conii)anies in the following terms: ‘'1'he Treasurer, 
Secretary, or Principal Agent or Manager in India of exery company 
cag 53 ^'in^.pn business in British India on or after the first day of May 1868, 

sto^^'or funtife is or are divided into shares and transferable, whether 
such cmnpaiiy be incorporated or not, and whether its principal place of 
business be situate in British India or not, shall take out a certificate. 

Act TX of 1869, Section 3, defined ‘company’ to mean “an associa- 
tion carrying on business in British India whose stock or funds is or 
are divided into shares and transferable, whether such company be 
incorporated or not, and whether its principal place of business be 
situate in British India or not”. The same definition occurred in Act 
XVI of 1870, Act XII of 1871 and Act VIII of 1872. 

Special position: — 

Under Act XI of 1922 a Company was recjuircd without notice to 
submit a return oti or before the 15th day of June each year; see Section 
22 (1) of the Income-tax Act of 1922 before the amendment of 1939. 

As a result of the amendment of 1939 a company is now in the same 
position as any other person in this respect. 

Foreign Association. 

A foreign association carrying on business in British India w'hether 
incorporated or not may be declared to be a Company by the Central Board 
of Revenue for the purposes of this Act. This power of declaration is 
given to the Central Board of Revenue only when the following require- 
ments arc present: — 

( 1 ) 1'hcrc must he an association ; 

(2) The association is a foreign one; 

(3) It carries on busine.ss in British India. 

When the above requirements are present the Central Board of Revenue 
may by general or special order declare this association to be a Company 
and as a result of this declaration such association wdll become a company 
for the purposes of the Income-tax Act. It may be noticed that all that 
is required is that the foreign association should be carrying on business 
in British India. It is not necessary that its principal place of business 
should be in British India. 

It seems that a foreign firm carrying on business in British India may 
be declared to be a company for the purposes of this Act by the Central 
Board of Revenue. As a company is assessed to Income-tax on its profit 
at the maximum rate, it follows that this declaration by the Central Board 
of Revenue may mean imposition of a greater liability to tajeation on sii§h 
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firms. It should however be remembered that discrimination regarding, 
taxation is prohibited in certain cases by Section 112 of tlic Government 
of India Act, 1935. 

Residence of Companies. 

In view of the provisions of Section 4 of this Act the rcsid^ce in case 
of Companies is of much importance. Such residence is now defined by 
Section 4A (c) which .says “A Company is resident in British India in 
any year — 

(a) If the control and management of its affairs is situated whol’y 
in British India in that year, 

or (b) if its income arising in British India in that year exceeds its 
income arising without British India in that year.” 

'I'he fact tliat in Section 3 of the Income Tax Act, the legislature 
draws a distinction between a company and a firm and other associatians 
of individuals shows that the ])rovi.sions of the Companies Act do not 
prevent an as.s()ciation formed for the purpose of doing business from 
being made liable to income-tax on its profits even if it has not been regis- 
tered in accordance with the law relating to the incorporation of the Com- 
panies: Sri Copalji Co. vs. Commis-fioncr, (1931) Lah. 376 (Jai Lai & 
Agha Haider, JJ.). 


(6 A) ‘divideiitr includes — 

(a) any distribution by a 
coinjtany of accumu- 
lated profits, whether 
capitalised or not, if 
such distribution en- 
tails the release by 
the company to its 
shareholders of all or 
any part of the assets 
of the company; 

(b) any distribution by a 
company of deben- 
tures or debenture- 
stock, to the extent to 
which the company 
possesses accumulated 
profits, whether capi- 
talised or not; 

(c) any distribution made 
to the shareholders of 
a company out of ac- 
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cuuiulated profits of 
the company on the 
liquidation of the com- 
pany : 

Provided that only the 
accumulated profits so 
distributed which 
arose during the six 
previous years of the 
c o m p a n y preceding 
the date of liquidation 
shall he so included; 
and 

(d) any distribution by a 
company on the re- 
duction of its capital 
to the extent to which 
the company possesses 
accumulated p r o fi t s 
which arose after the 
end of the previous 
year ending next be- 
fore the 1st day of 
April, 1933, whether 
such accumulated pro- 
fits have been capi- 
talised or not; 

Provided that ‘divi- 
dend’ does not include 
a distribution in res- 
pect of any share 
issued for full cash 
consideration which 
is not entitled in the 
event of liquidation to 
participate in the sur- 
p 1 u s asset s,. jjwhen 
such distribution is 
made in accordance 
with sub-clause (c) or 
(d). 

Bxplanatio n . — T he wo r d % 
‘accumulated profits’, wherever*: 
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they occur in this Clause shall 
not include ‘capital profit’. 


History: — 

This definition is entirely new and has been inserted by Act Vfl of 
1939. 

In order to appreciate the scope of this definition the following cases 
should be consulted: — 

Bouche vs. Spronle: (Re Bonus shares): (1887) 2 A.C. 385. 

Swan Brewery Co*s case (Re: 13onus share) : (1914) A.C. 231. 

Blotfs case (Re: Bonus shares) : (1921) A.C. 171, 8 T.C. 101, 

Fisher's case (Debenture): (1926) A.C. 395, 10 T.C. 302. 

Whitmore's case ( Debenture) : (1926) 2 K.Il. 246, 10 T.C. 64 d. 

Burrell's case (on liquidation) : (1924) 2 K.B. 52, 9 T.C. 27. 

Coniniissioncr vs. Muthukaruppan Lhettiar, (1935) 62 l.A. 203. 

The Yidc case (1936) : 63 LA. 457. 

Steel Brothers & Co. Ltd. vs. Commissioner: (1924) 2 Rang. 211. 

This definition along with the definition of ‘income’ given in the next 
succeeding clause would now obviate the possibility of evasion of taxation 
that became possible in the case of Commissioner of Income Tax, Bengal 
vs. The Mercantile Bank of India Ltd. {The Yide Case), (1936) 63 l.A. 
457. In this case the respondents in England were the trustees of the 
Estate of the late Sir David Yule who held almost the whole of the issued 
share capital in a group of 30 private limited companies registered under 
the Indian Companies Act. 

These companies had in the past through the control exercised by 
vSir David Yule, the dominant share holder, preferred to set aside from 
year to year to reserve out of their divisible profits large sums without 
distribuing the same as dividends, apparently with a view to evasion of 
super-tax. 

In the original Income Tax Act of 1922 there was no provision made 
to deal with such cases of evasion. In 193Q, Act XXI of 1930 was passed 
inserting Section 23A in the Act to meet such cases of evasion, and 20 out 
of these 30 companies issued in March 1931 debentures to the extent of 
Rs. 5,90,50,000 and 4 others, 2nd preference shares amounting to 
Rs. 49,50,000 by way of Bonus. These companies were not in need of 
any funds, their financial position was very sound, and the creation of the 
debentures did not mean accession of any additional working capital for the 
companies concerned and these debentures (most of them) were redeemed 
early in 1932. The real transaction zvas nothing hut distribution of the 
oceumulatcd profits. The hitherto undistributed profits of the companies 
which had been allowed to accumulate far in excess of the legitimate needs 
c f the companies, without having been distributed as dividends in the usu^l 

60 - , : 
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course, were now paid out to the share-holders under the garb of so-called 
debentures. 

The amounts thus received by the share-holders in the shape of deben- 
tures and preferential shares were taken to be ‘income’ of the share-holders 
by the rricoine-tak Officer accruing during the year 1930-31 and assessable 
during the year 1931-32 and as the same escaped assessment during that 
year the Income-tax Officer started proceedings under Section 34 of the 
Income 'lax Act 1922 on 31st March, 1933 and ultimately on 5th August, 
1933 assessed the Respondents in England to super-tax amounting to 
Rs. 2,22,11,873 and the surcharge payable being Rs. 27,76,484-6-0. 

The Income-tax Officer found on evidence that the bonus was paid 
entirely out of the Reserve bund and that this Reserve was made up 
entirely of revenue items. He further found that the companies were in 
fact ‘one-man’ companies under the control of the late Sir David Yule 
during his life-time and since his death under that of the Trustees; that 
there w^as no true capitalisation so far as the comj)anies issuing the deben- 
tures were concerned ; that the real nature of the transaction was nothing 
more or less than a disirihiiiion of the accumulated profits to the share- 
holders lo meet their prwaie needs, and it was given the cloak of so-called 
capitalisation to help the trustees cum shareholders in evading super-tax. 

The assessee did not seriously question the fact that the Companies 
were practically one-man companies; that these were not in need of any 
additional capital and that the real transactions were nothing but distribu- 
tion of the accumulated pro tits. These were found by the Income-tax 
Officer on evidence. 

The Commissioner made a reference to the Hon’ble High Court pur- 
porting to act under Section 66 (1) of the Income-tax Act 1922 on his 
own motion. 

The questions thus referred were: — ■ 

First Question : — 'fhe assessee being in his own name and 
through nominees the holder (a) of the whole of the share capital 
of companies a.s specified in the case, and (b) together with two 
Trustees in their individual capacity, of the whole of the share 
capital of oue company as specified ; these companies being Invest- 
ment Companies of the nature described in the case; and the said 
companies having i.ssued to the assessee by w^ay of bonus, Deben-r 
tures which have siffisequcntly been paid off through the transactions 
specified in the case. ... (quaere) was there by these transactions 
any income, profits or gaiii.s which accrued or arose to or were 
received by the assessee within the meaning of Section 4 of the 
Act? ■ 
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Second Question: — If any such income did arise, when did it 
so arise? 

Third Qiicstioni—M any such income did arise, was its quantum 
an amount corresponding (a) to the full amount of the Debentures 
or (b) to such part only as derived from the received and accumu- 
lated revenue [)rofits of the comi>anies. and excluding such part as 
derived from appreciated valuations of the Companies’ investrrient- 
holdings ? 

Fourth Question: — In the latter alternative, on what principles 
are the respective <]uanla to be accounted and ascertained?” 

In his statement of case the Commissioner stated that the trustees were 
in need of money as they had to meet heavy outgoings for estate duties, 
that in the material companies the trustees held the whole of the share 
capital, either in their own names or through nominees, or by way of other 
companies that were wholly owned or controlled by them ; that all the 
companies had very large accunmlations of undistributed profits; that the 
debentures in question were issued solely to the Trustees ; that the sole 
object of this scheme icas to enable the companies to refund a large amount 
of the accuinulaiion in order to provide the necessary funds for the pay- 
ment of the estate duties; that the intention was not in fact ‘capitalisation’ 
in any form whatsoever, but that it was distribution and nothing else; 
that the transaction had nothing to do with increase of capital stock but 
was simply a distribution. 

'Phe High Court decided against the Revenue on the authority of 
nioit's case, (1921 A.C. 171; 8 T.C. 101) and Fisher\^ case, (1926 A.C. 
395, 10 T.C. 302), On appeal the Judicial Committee also upheld this 
decision. 

In Blott's case the company \yas a public company. The assessee was 
sought to be assessed to super-tax in respect of a certain bonus allotment 
of shares. The shares in question, (which before their distribution to the 
assessee and his fellow share-holders had been authorized but unissued 
shares) were allotted fidly paid up in satisfaction of a bonus declared out 
of the profits of the current year of the company. It was examined in the 
case whether the company by their Articles had power to do this. It was 
found that the company*had that power and that the share-holders had no 
option to receive the bonus in any other form. 

The assessment in question, in Blott's case, was for the year ending 
5th April, 1916 and was under the EnglLsh Income-tax Act of 1^2, and 
finance Act of 1909-10. In these Acts there were no provisiqp^ for 
preventing the avoidance of super^tax corresponding to those contained in 
Section 21 of the English Finance Act^ 1922 (12 & 13 Geo. V, Ch. 17) 
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ond Section 23A of the Indian Income Tax Act, 1922 as amended by Act 
XXT of 1930. 

The English Act of 1842 used the words “annual payment'* for the 
relevant purpose. Rowlatt, J. based his decision on this expression and 
said: “What 1 do lay stress on is that one has to look Tor *a payment*, 
i do not think that there is a payment of a dividend to a share-holder unless 
a part of the profits of the company is thereby liberated to him in the sense 
that the company parts with it and he takes it.“ 

On appeal, the Courl of Appeal also examined the power of the Com- 
pany and the real character of the transaction. It was found that the 
company had heavy commitments calling for all its available capital. It 
was deemed unwise to make any exceptional distribution. The Master of 
the Rolls further referred to the use of the word ‘bonus* as distinguished 
from ‘dividend* in the resolution of the company. 

Warrington, LJ., also pointed this out in his judgment. He also 
pointed out that the subject matter was not only to be “income” but “pay- 
ments**. 

In the House of Lords also some argument was advanced oti the use 
of the words “bonus** as distinguished from “dividends**. 

According to Lord Haldane the questions raised in this case could he 
answered only if the relation of a share-holder to a company had been 
determined. A share-holder is not entitled to claim that the company 
.should apply its undivided profits in payment to him of dividend. He 
cannot sue for such a dividend until he lias been given a special title by 
its declaration. Until then, the profits are the profits in the hands of the 
company until it has properly disposed of them, but if acting within its 
powers, it disposes of these profits by converting them into capital instead 
oi paying them over to the share-holders, that is conclusive as against all 
the outside world including the Crown, and the form of the benefit which 
ihe share-holder receives from the money in the hands of the company is 
one which is for determination by the company alone. 

In Fisher's case also the company was a public one. 'Phe company 
had an enormous sum of undivided profits and it issued to its ordinary 
share-holders debentures stock in respect of these profits. Rowlatt, J., held 
that this was the creation of a security, a security worth money, and they 
issued it to their share-holders by way of giving them at once their share 
of these undivided profits. The Court of Appeal reversed this decision 
following Blott's case. The House of Lords also upheld the decision of 
the Coiirt of Appeal. 

See also Whitmore's case (10 T.C. 645), also (1926) 2 
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The ratio decidendi in all these cases seems to be that a company being 
a distinct corporate entity separate from those of its share-holders and it 
having freedom in deciding conclusively what is to be done with its 
sccumiilated profits, its profits cannot be said to be the profits of the share- 
holders. It need not pay those over to the share-holders. It can convert 
them into capital as against the whole world. A share-holder is not 
entitled to claim that the company should apply its undivided profits in 
payment to him of dividend. Whether it must do so or not is a matter 
f*f internal management to be decided by the majority of the share-holders. 
Ife cannot sue for such a 71ividend until he has been gi\'en a special title 
by its declaration. Until then the profits are profits in the hands of the 
Company until it has properly disposed of them. If, acting within its 
powers, it disposes of these profits by converting them into capital instead 
of paying them over to the share-holders that is conclusive as against all 
the outside world including the Crow-n. 'I'he form of the benefit wdiich 
the share-holder receives from the money in the hands of the company 
is one which is for the determination by the Company alone. It is a matter 
of principle within the power of an ordinary joint-stock company to deter- 
mine conclusively against the whole w’orld whether it will withhold profits 
it has accumulated from distribution to its share-holders as incorfie, and 
not distribute them at all, but apply them in paying up the capital sums 
etc. If this is done, the money so applied is capital and never becomes 
profit in the hands of the share-holders at all. 

'riie Sxoan Breu\'ry Co.\s case w^as under the Dividend Duties Act, 1902 
of Western Australia. This statute defined ''dividend'' as including "every 
dividend, profit, advantage, or gain intended to be paid or credited to or 
distributed among the members of any company”. In this case the company 
had passed resolutions by which its capital w-as increased by new issue of 
shares, and a portion of the accumulated profits standing to the credit of 
the reserve fund corresponding to the amount payable on allotment of the 
shares was transferred to the credit of the share-capital account, the new 
shares being then allotted as fully paid among the share-holders pro rata. 
It was held that these transactions were in effect a declaration of a dividend 
wdthin the meaning of the Dividend Duties Act, 1902 of Western AUvStralia. 
'Ihe new shares wxre held to be 'advantages* to the members of the com- 
pany none the less that the making of the issue was probably an advantage 
to the Company also. In so deciding the flourishing condition of the 
business was also taken into consideration. 

Clause (c) of the definition which makes 'dividend* also to include 
‘*any distribution out of accumulated profits made on the liquidation of 
a Company to its share-holders** seems to render the principle in the Com- 
missioners of Inland Revenue vs. Burrell, (1924) 2 K.B. 52, 27, 

inapplicable here in India. It may be noticed here that in the Indian 
>Statute there is no specific provision for taxation of ‘dividend* as such. 
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It is taxed as being an item of income and falls to be so taxed under the 
head “other sources”. For special provisions relating to dividends, see 
Sections 14 and 48. 

English law: — 

'i'he following extract from the Report of the Income 'l ax Codifica- 
tion Committee will amply indicate the position: “Dividends arising in the 
United Kingdom from shares in companies have, in recent years, in 
consequence of the imposition of super-tax and siir-tax, proved a source 
of theoretic, and to some extent of practical, difficulty in the application 
of the Income Tax Acts. 

“The original Statute of 1842' contained no special reference to such 
dividends, except a most exiguous and by no means lucid one in Section 
54, which, after providing that the profits of coir.panies, whether incor- 
f.'orated or unincorporated, were to be computed ‘before any dividend shall 
have been made thereof to any other persons’, enacted that all such other 
persons should allow out of such dividends, ‘a proportionate deduction 
in respect of the duty so charged’. In the consolidating Act of 1918 this 
enactment was reproduced in slightly different phraseology by General 
Rule 20, which runs: — 

‘The profits or gains to be charged on any body of persons shall 
be computed in accordance with the provisions of this Act on the 

full amount of the same before any dividend thereof is made in 

respect of any share, right or title thereto, and the body of persons 
paying such dividend .shall be entitled to deduct the tax appropriate 
thereto.’ 

“The Act of 1918 contains no other provision dealing specially with 
such dividends. 

“’['here can be little doubt that all such dividends would fall, in prin- 
ciple, within the charging words of vSchediile D, of the Acts of 1842 and 
1918 as ‘profits from property’, and so it was declared the House of 

Fords in Whitney vs. Commissumers of Inland Revenue^, Rut, so far as 

concerns the actual assessment and collection of tax, the practice from 1842 
onwards was to treat companies on the lines of large partnerships, and 
to regard the dividends paid to share-holders as distributions of profits 
which had already paid tax in the hands of the company, and the share- 
holders (like partners) as immune from further taxation in respect of 
the sums so distributed to them. This view would not only be suggested 
by the terms of Section 54 of the Act of 1842\ but by the legal view 
prevalent at the period as to the nature of the companies in question. 



' 5 & 6 Viet., c. 35. 

(1926) A.C. 37; 10 T.C, 88, 
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^‘Section 54 was, however, framed many years before the Joint vStock 
Companies Acts, and incorporated and unincorporated companies are referred 
to in it without distinction. It is worthy of note, as illustrating^ the then 
prevalent legal theory, that the first edition (published in 1860) of so well- 
known a legal text-book as Lindlcy on C ompanics treated the subject as a 
l)ranch of the law of partnership and was, indeed, entitled . / Treatise on 
the Law of Companies eonsidered as a branch of the Lazv of Fartnership. 

“For some eighty years no difficulty appears to have been felt in the 
application of the principle, and there was practically no judicial authority 
dealing with, or suggesting, any difficulty in the matter. 

''But, as stated, the special provision in question, in its two slightly 
dilfercnt forms in the Acts of 1842^ and 1918, is far from lucid, for what 
do 'a proportionate deduction in respect of the duly so charged' (in the 
Act of 1842) and ‘to deduct the tax appropriate thereto' (in the Act of 
1918) mean? 'i'hey may mean (especially the words in the Act of 1842) 
that the company may only deduct a proportionate amount of the tax 
borne by the company in the year in which the dividend is declared or 
paid, or they may mean (especially those in the Act of 1918) that tax on 
the amount of the dividend at the rate imposed by the Act for that year 
may be deducted. 'J'his latter was the interpretation placed on the provi- 
sions in practice. 

“The principle upott which the taxation of dividends was administered 
from 1842 onwards, and up to 1930, is set forth in the Case Stated, and 
was sanctioned by the Court, in F. H, Flamilton vs. Commissioners of 
Inland Rcz\mtie^. 'I'he Case Stated deals with the practice as follows : — 

“It is, and always has been, the almost universal practice to deduct 
from the gross amount of the dividend the tax appropriate to that 
amount, or, if the dividend is declared to be 'free of tax', to treat 
it, for the purposes of computing total income, as equivalent to the 
gross amount which, after deduction of the appropriate tax, corres- 
ponds to the net amount actually paid, without any reference to 
the amount of the company’s statutory income. This method of 
dealing with dividends is one of the accepted conventions under 
wdiich the Income Tax Acts are regularly administered, and it is 

consistent with the actual words of the Acts An exception 

to the general rule has, in recent years, been admitted in a few 
special cases wh^re it has been clear that the payment of a dividend 
was, in whole or in part, a distribution of profits which, by reason 
of their capital nature, were not within the charge to income-tax." 

“I'he idea that the company’s power of deducting tax from dividends 
was simply a powder to pass on to its share-holders its own tax on iU own 

* (1931) 16 T.C 211 (219), (1931) 2 K.B. 495. 
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income, resulting, as it would have done, in a company deducting as tax 
from its dividends an amount representing tax at a smaller 04\greater rate 
than that in force for the year, or being unable to deduct any tax at all, 
and in elaborate inquiries into the past history of the company's income 
and its accumulation, was thus never acted upon. 

“So also, dividends were always treated as j)art of a tax-payer’s income 
from all sources for the purpose of claiming exemption, and returnable 
accordingly as being ‘annual payments’ liable to deduction of tax. They 
were similarly, without question, treated as ^annual payments’ charged 
to income-tax under Schedule D in claims by charities for exemption from 
lax under Section 105 of the Income Tax Act, 1842 (now incorporated in 
Section 37 of the Income Tax Act, 1918). The speech of Halsbury, Iv.C. 
in the case of Attorney-General vs. Ashton Gas Company'^ w'^ell illustrates 
the then prevalent view that (whatever the method of collection) dividends 
of companies were taxable income. It is indeed difficult to imagine, from 
common-sense standpoint, a receipt which is more obviously income, 

“In 1910 super-tax was introduced, and the inclusion of dividends in 
the content of ‘total income from all sources’ became a matter of moment 
to taxpayers whose means enabled them to test the matter by litigation. 
Thus (to mention only a few cases) in Brooke vs. Commissioners of Inland 
Revenue'^ the bold contention w^as put forward that, having regard to the 
taxation of dividends through the medium of the company’s profits, a 
dividend was not returnable as part of total income at all, i.e., as income 
of the share-holder. This view was rejected by the Court of Appeal, and 
their decision on this point was subsequently approved by the House of 
Lords in the case of Whitney vs. Commissioners of Inland Revenue.^ In 
the course of the Brooke case the observation w'as made that a company 
deducting tax from dividends did so as agent for the share-holder. This 
\ iew^ of the situation was, however, qualified a few years later by the view 
expressed in Lord Cave’s speech in Commissioners of Inland Revenue vs. 
BlotC, as follows: — 

‘Fdainly, a company paying income-tax on its profits does not 
pay it as agent for its share-holders. It pays as a taxpayer, and 
if no dividend is declared the .share-holders have no direct concern 
in the payment. If a dividend is declared, the company is entitled 
to deduct “from such dividend a proportionate part of the amount 
of the tax previously paid by the company; and in that case the 
payment by the company operates in relief of the share-holder. But 
no agency, properly so called, is involved.’ 

‘ (1906) A.C. 10 (11-13). 

* (191S) 1 K.B. 259, 7 T.C. 261. 

• (1926) A.C. 37, 10 T.C. 88. 

’ (1921) A.C. 171, 8 T.C. 101 (136) . 
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'‘Moreover, the seeds of controversy were being sown elsewhere. The 
effect of the reasoning in the judgments delivered in the cax«es of National 
Provident InstiHition vs. Brown^, Whelan vs. Henning^, and Ormond 
Investment Co. Ltd. vs. Betts'^*, (though the eflfect of the first of these 
cases was modified by legislation passed in 1922, and the effect of the second 
was nullified by legislation passed in 1926) made it clear that any person 
(including a company) could, conceivably, have receipts of an income nature, 
which might, in particular circumstances, neither be taxed as such nor 
brought into any computation for the purposes of any assessment to income 
tax. 

“It was not until 1930, however, that the possible effect of such a 
contingency upon the princi|)les of the taxation of dividends a.ppeared. In 
the meantime two enactments haying a bearing on the taxation of dividends 
were passed. In 1924 the Finance Act of that }ear, by Section 33, pro- 
vided that companies within the meaning of the Companies (Consolidation) 
Act, 1908”, or created by letters patent or by or in pursuance of an Act 
of Faiiiament, should, on paying dividends, issue a statement showing the 
gross amount which, after deduction of tax, corresponded to the amount 
actually paid, the rate of tax, and the amount actually paid. In 1927, by 
Section 39 of the I^'inance Act of that year, it was made clear that the 
rate at which tax could be deducted from dividends was the rate in force 
when the dividend became due. This provision removed any doubt as 
regards the rate at which tax should be deducted when the company's year 
for wdiich a dividend was paid was partly^ in one tax y^ear and partly^ in 
another, and made it clear that it is unnecessary, if the rates of tax for 
the two tax years differ, to work out a proportion and to deduct tax at 
an intermediate rate. It had the result of putting a statutory seal to the 
view adopted in practice, that the power to deduct tax from dividends was 
not simply a power to pass on to share-holders the amount of the tax borne 
by the company upon its income. 

“We now come to the year 1930, when, in tlie case of Gimson vs. 
Commissioners of Inland Kevenne^^ , the contention was raised, and 
accepted by the High Court, that the receipt of dividends paid out of a 
fund consisting in part of receipts of an income nature, which would not, 
upon the statutory rules for computing income, either themselves be taxed 
or form part of a computation for the purposes of an assessment, could 
not render the share-holder liable to super-tax, since such dividends could 
neither be the subject of deduction of tax at the source, nor be charged 
upon the recipient under Case VI of Schedule D. 

■ (1921) A.e. 222, 8 T.C. 57. 

• (1926) A.C. 293, 10 T.C 263. 

(1928) A.C 143, 13 T.C 400. 

” 8 Edw. VII, c. 69. 

« (1930) 2 K.B, 246; 15 T.C 595v 
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‘'The decision in this case marked a wide departure from the methods 
previously adopted in practice. Up to the date of that decision no one 
had doubted that a company had power to deduct tax from the full amount 
of each dividend paid by it (not being of a capital nature) and no ques- 
tion had, in the practical sense, arisen as to the necessity for tracing the 
dividend through to its origin in the coffers of the company. From a 
practical standpoint, it would often be impossible to do so; indeed, the 
outstanding advantage of the practice had been that it was to the interest 
not merely of the Revenue authorities, but also of those responsible for 
the administration of companies, in that it relieved them from carrying 
out complicated investigations, involving historical research into the i)ast 
finances of the company, to discover whether each of the separate items of 
receipt of the company had been or would be charged to tax. 

“The decision in Gimson*s case was relied upon in the next case which 
arose (that of Hamilton vs. Commissioners of Inland KcvcnucY^, to support 
a contention that if as regards any year taxed profits of a company were 
less than the amount of a dividend declared for that year, so much only 
of the total distribution of dividend was liable to be charged to income- 
tax (and so included for the purposes of sur-tax in an individual's total 
income) as corresponded with the amount of the company’s taxed income. 
This contention failed. In July of 1931, the year in which the Hamilton 
case was decided, Section 7 of the Finance Act of 1931 became law, and 
provided an interpretation of the terms of General Rule 20 of the Income 
Tax Act, 1918. The section appears to have been intended to confirm the 
practice, as regards deduction of tax from dividends, which had prevailed 
for .so many years prior to 1930, namely, that tax can be deducted from a 
dividend paid out of receipts of an income nature, whether or not those 
receipts have been or will be the subject of a charge of tax. 

“Finally, in 1934, the House of Lords delivered judgment in the case 
of Neumann vs. Commissioners of Inland Kevenued^ That case arose 
out of the case of Salisbury House Estate, Ltd. vs. Pry,^^ and a compre- 
hension of the facts in the latter case is essential to the understanding of 
tlie Neumann case. Sali.sbury House Estate, Ltd., was charged with and 
paid tax under Schedule A on the annual value of Salisbury House — a 
large building comprising numerous sets of business offices. The profits 
from the letting of the offices largely exceeded the Schedule A value. The 
question was whether the company could be charged on the difference 
between these profits and the annual value, as being profits derived from 
carrying on the business of letting offices. It was held that they coul4 
not, the liability to tax in respect of the rents of the offices being covered 

” (1931) 2 K.B. 495; 16 T.C. 213. 

” (1934) A.C. 215; 18 T.C. 332. 

” (1930) A.C. 432; 15 T.C/ 266. 
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by the Schedule A assessment. In order to have funds to meet their tax 
liability if the case went against them, the company had set aside a sum 
out of the excess of the rents over the Schedule A value. On the decision 
of the case in their favour, this sum was set free and was distributed, 
without deduction of tax, amongst the share-holders. Mr. Neumann was 
a share-holder, and on the distribution received a dividend amounting to 
;C4,250. The question raised in the Neumann case was whether Mr. 
Neumann was chargeable with sur-tax in respect of this dividend, and if 
so on what amount — on the £4,250 actually received by him, or on that 
amount ‘"grossed”. On Mr. Neumann’s appeal the House of Lords held — = 
fl) that tax under Schedule A having been paid or borne by the company 
in respect of land, all the profits arising from the property in that land 
were taxed income, both in the hands of the company and, when distri- 
buted as dividends, in the hands of the share-holders; (2) that the 
company, in paying dividends out of those profits, was entitled to pay the 
dividends subject to deduction of tax at the standard rate; (3) that the 
dividends in the hands of the share-holders were not directly chargeable 
with tax at the standard rate, but were income to be brought into account 
in determining total income, for the purposes both of sur-tax and of 
allowances. 

• ""On the cross-appeal by the Crowm it was held that, the company not 
having* deducted tax from the sum paid to Mr. Neumann, though it was 
entitled to do so, the actual sum received, and not that sum ‘"grossed”, 
must be taken as the measure of Mr. Neumann’s liability. 

"‘We have felt great difficulty as to how the decision on this cross- 
appeal should be dealt with in a codifying measure. In the first place, 
the grounds on which the Lords of Appeal based their opinions differed; 
lyord Tomlin considered that ‘it would be repellent to most minds that 
the appellant should be charged as a part of his income with a sum which 
not only has never come to him but has never existed in facts’^®; Lord 
Warrington adopted Lord Tomlin’s reasoning Lord Wright, on the other 
hand, based his opinion chiefly on the use of the word “net” in Section 
33 of the Finance Act, 1924.’* In the second place, the decision is of so 
recent a date that there has been no opportunity of exploring its implica- 
tions in the Courts. For instance: — 

(1) Is its effect to be confined to the distribution of a specially 

segregated Atnd? I^rd Wright in his speech laid emphasis 
on this aspect of the case. 

(2) Suppose that the owners of Salisbury House had been trustees 

under a discretionary trust instead of a company, and that 

« (1934) A.C. 215 (230); 18 T.C 332 (364). 

” (1934) A.e. 215 (233); 18 T.C 332 (366). 

* (1934) A.C. 215 (242-243)1 18 332 (^^ 
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“ the trustees carried on the business, paid the management 
expenses, including income-tax, and, in the exercise of their 
discretion, distributed the resulting profits amongst the 
l)eneficiaries of the trust, would the income received by the 
beneficiaries be “grossed” or not be “grossed” in determining 
their total incomes? 

(3) If the ground of the decision is that advanced by Lord Tomlin, 
it would apparently apply to such a case as the following. 
A company twenty-five years ago had put by ^57,000 to a 
dividend equalisation fund, having paid tax at the rate of 
one shilling in the pound. In 1933-34 (when the standard 
rate of tax was Ss. in the i), the company uses the £57,000 
for the purposes of a dividend paid free of tax. If the 
dividend is to be “grossed” for purposes of total income, it 
becomes £76,000. On the ground that the sum of £76,000 
never existed, it would seem to follow that the dividend ought 
not to be grossed ; the company only possessed £60,000, out 
of which it had paid £3 .OCX) in tax. 

“To attempt to give statutory effect to the decision on the cross-appeal 
would pre-suppose that we were able clearly and accurately to interpret 
the decision on that part of the Neumann case: this, for the reasons g^V^n 
above, we have not been able to do. ’ i- 

“A company may declare and pay a dividend in one of three ways, 
namely (a) free of tax, (b) subject to deduction of tax, and (c) without 
deduction of tax. Suppose a case in which the capital of the company 
is £100,000, divided into 100,000 ordinary shares of £1 each. The rate 
of tax is 5s. in the £. Share-holder A owns 10,000 shares; the amount 
v/hich the company has decided actually to distribute amongst share-holders 
by way of dividend is £3,000. A's proportionate share of the £3,000 will 
be £300, but this amount may reach him as the result of a declaration of 
a dividend of (a) 3 per cent, free of tax, (b) 4 per cent, under deduc- 
tion of tax, or (c) 3 per cent, without deduction of tax. 

“The dividend in form (a) would, for sur-tax purposes, be such a 
sum as, after deduction of .standard tax therefrom, would leave the net 
sum of £300; the gross amount would therefore be £400, the tax would 
be £100, and the net amount received by the share-holder would be £300. 

“The dividend in form (b) would be £400 gross, less tax £100, and 
the net amount received would again be £300. 

“The gross figure in each of these cases is the figure which, under 
the existing law, is returnable for sur-tax by the share-holder, 

“In case (c), the amount paid to and received by the share-holder 
is £300, and the question to which we had to address ourselves is whether 
or not, according to the decision on the cross m iht Ueufmmf 
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case/** 'this £300 is to be grossed, for sur-tax purposes, by the addition of 
£100 in respect of standard tax. As we had decided to include in the 
Bill a comprehensive definition of ‘total income’, with detailed provisions 
as to how the amount thereof is to be calculated, a definite statement of 
the law on this point could not be omitted. 

“Save for the Neumann case, and then subject to the doubts which 
we have alluded to, there is no judicial authority upon the point. Although 
we were conscious that the interpretation which has been placed in some 
quarters upon the decision on the ci'oss-appcal is that a dividend of class 
(c) could not be treated in the same way as a dividend of class (a), yet 
in the absence of any decision laying down, as a proposition of general 
application, that a company can, by the mere wording of its declaration 
of a dividend, affect the liability to sur-tax of its share-holders, we did 
not feel justified in making any distinction between the two classes. In 
each case the share-holder would, in the examples given, receive £300, 
coupled with an immunity from standard lax. 

“For these reasons we came to the conclusion that dividends of classes 
la) and (c) should be assimilated for sur-tax purposes, and in Clause 
42 of the Rill we have so provided. The Bill, in other clauses, is brought 
into line with this provision. We are, however, aware that our proposals 
would alter the law in its application to the peculiar circumstances of the 
Neumann case.®*^ 

‘Tn another direction we have found the law as regards deduction 
of tax from dividends in a state not sufficiently developed to enable us 
to deal wdth the matter by express provision in our Bill. Questions have 
arisen as to the right of deduction of tax from dividends paid by com- 
panies which, though incorporated in the United Kingdom, have their seat 
of management and control abroad and carry on their business abroad. 
Oi these Egyptian Hotels, L,td,^^ and Egyptian Delta Land & Investment 
Co., Ltd.^^ are examples. Such companies may or may not be resident 
in the United Kingdom, and the proportion of their share-holders who 
are resident outside the United Kingdom may be large. The position at 
law as regards the powers of such a company to deduct tax on payment 
to its United Kingdom and to its foreign share-holders has never been 
the subject of judicial decision, and raises a variety of problems which it 
is not for the codifier to answer, e.g., can the dividends paid by such 
companies be said to arise in the United Kingdom, and are such companie.s 
for the purpose of taxation of dividends to be treated as United Kingdom 
companies or as foreign companies? One aspect of the problems involved 


(1934) A.C. 21S; IB T.C. 332. 
” (1915) A.C. 1022; 6 T.C. 542. 
" (1929) A.C. 1; 14 T.C. 119. 
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arose in, She case of Gilbertson vs. Pergnsson''^ but as at the time at which 
that decision was given the theories since advanced upon the place of resi- 
dence of a company, its liability to assessment when control is situated 
abroad, and its powers in relation to dividends paid to share-holders, had 
not been formulated, the decision affords no assistance in elucidating the 
present position.” [Income Tax Codification Committee (1936) Report, 
Vol. T, pp. 61-69.J 

In the draft Income Tax Bill prepared by the above Committee, Income 
in respect of which tax is chargeable is classified under 15 different heads 
being class ‘A’ to class ‘O*. Class T* names “dividends” and provisions 
applicable to this class are suggested in Clauses 41 and 42 of the Bill. The 
suggested provisions run as follows : — ^ 


41. (1) Income of Class I is income from dividends arising in the 
United Kingdom from any shares of any com- 
Description of income pany, so far as such dividends are paid out of 
rents and profits arising from land situated in the 
United Kingdom (including profits from the 
occupation thereof), or are paid out of income which is 
within the description in this Act of income of any Class 
other than Class A or Class B. 


(2) Nothing in this Act shall render any person liable to be directly 
charged with standard tax in respect of any dividend so 
arising. 


42. (1) In the case of income of Class I the assessable income shall be 
Computation of income the amount of the dividends becoming due and 
R ^^-^^930 1931 in the year of computation, and the year 

s. 7 (2)1. ' ^ * of computation shall be the year of charge. 

(2) The amount of any such dividend shall — 

(fl) if the dividend is paid subject to such deduction of tax as is 
authorised by Section 77, be the gross amount of the dividend 
before such deduction ; 

{b) if the dividend is paid free of tax, or without such deduction 
of tax as is authorised by Section 77, be such an amount as 
would, after such deduction of tax as is so authorised, be 
equal to the amount paid. 


Old Section. 

{6 A) “finri”, “partner” and 
“partnership” have the same 
meanings respectively as in the 
Indian Contract Act, 1872; 


New Section. 

i6B) “firm”, “partner” and 
“partnership” have the satne 
meanings respectivdy as in th? 
Indian Partnership Act, 19S2i 


" (1881) 7 Q.B.D. 562; 1 T.C. SOI. 
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Provided that the ej^rcssion 
'partner* includes^ any person 
zvho being a minor has been 
admitted to the benefits of 
partnership ; 


History: — 

Neither the Income-tax Act of 1918 nor the Act of 1886 gave any 
definition of the term. Even the original Act XI of 1922 did not define 
it. This definition was, for the first time introduced by Act XXI of 1930. 
In Act IX of 1869 “firm’' was defined as including a Hindu undivided 
family. 

Note: — The definition of ^Partnership*' and the illustrations in the 
Contract Act, Section 239 were as follows : — 

‘Partnership’ is the relation which subsists between persons who have 
agreed to combine their property, labour or skill in some business, and 
to share the profits thereof between them. 

Persons who have entered into partnership with one another arc called 
collectively a “firm”. 

Illustrations, 

(a) A and B buy 100 bales of cotton, which they agree to sell for their joint 
account. A and B are partners in respect of such cotton. 

(b) A and B buy 100 bales of cotton, agreeing to share it between them. A and 
B are not partners. 

(c) A agrees with B, a goldsmith, to buy and furnish gold to B, to be worked 
up by him and sold, and that they shall share in the resulting profit or loss. A and 
B are partners. 

(d) A and B agree to work together as carpventers, but that A shall receiye all 
profits and shall pay wages to B. A and B are not partners. 

(e) A and B are joint owners of a ship. This circumstance does not make them 
partners. 

The definition of ^Partnership" in the Indian Partnership Act, 1932 

is as follows : — 

Section 4. — “Partnership” is the relation between persons who have 
agreed to share the profits of a business carried on by all or any of them 
acting for all. , 

Persons who have entered into partnership with one another are called 
individually “partners” and collectively “a firm” and the name under which 
their business is carried on is called the “firm name”. 

The definition in the EngUsh Act runs as follows;-^- 

‘'The relation which subsists between persons carrying oh a busihtes 
in common with a view of profit'V ^ ^ 
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Thi& definition appears Lo be founded on the following dictum of the 
Judicial (^on\mittee in Molkvo March & Co. vs. Court of Wards, (1872) 
LA. Supp. Vol. 86 (102). 10 H.L.R. 312 (320) decided on the analogy of 
English law : “To constitute a partnership the parties must have agreed 
to carry on business and to share profits in some way in common’'. 

Jt will be observed that this definition does not mention sharing as 
distinguished from making profits; and it has been suggested that in 
England persons may be partners in an undertaking carried on by them 
in concert without aiming at personal gain, or even on the express terms 
that none of them shall derive any individual profit from it, and that the 
object of dividing profits, though almost always important in fact, “points 
to the conclusion that it is rather an accident than of the essence of the 
partnership relation”. The sharing of profits and losses is an important 
indication, hut not a decisive element^ as to the existence of a Partnership 
— Pratt vs. Strick, (1932) 17 T.C. 467. Sec also “Lindley on I Partnership.” 
Sir George Jessel, however, said in Pooley vs. Driver, (1876) 5 Ch. D. 
458 that partnership is at all events a contract for the purpose of carrying 
on a business bringing profit, and dividing the profit in some shape or other 
between the partners. 

The three essential elements in the definition (.)f “partnership” are 
as follows : — 

(1) There must be an agreement entered into by all the persons 

concerned ; 

(2) the agreement must be to share the profits of a business; and 

(3) the business must be carried on by all or any of the iiersons 

concerned, acting for all. 

All these elements must be present before a group of associates can 
be held to be partners. These three elements may appear to overlap one 
another, but are nevertheless distinct. 

Constitution of a firm:-— It has been held in Moolji Sicka vs. Com- 
missioner of Income-tax, Bengal, (1938) Cal. 562, that the constitution 
of a firm changes only when there is change in the personnel of the 
partners. It seems, how^ever, that the question loses its importance, as 
even in the case of mere change in the shares the same result as is con- 
templated by Section 26 ( 1 ) will follow. 

Section 26 (1) which provides for assessment in the ca.se of change 
in the constitution of a firm was introduced by the Amending Act XXI L 
of 1930 which also amended Section 14 (2) (b) by adding the words “at 
the time of such assessment”. According to Section 16 a partner’s total 
income will thus include his share of the profits of a firm according to 
his share at the time of the assessment. So, even apait from Sectiohij 
26 (1), when without changing the personnel of the partners, their 
alone are changed, assessment shall result as if the firm had been 
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tuted ais regards the shares of the partners throughout the previous year 
as it is constituted in this respect at the time of making the assessment. 

Societies and clubs, the object of which is not to acquire profit, 
are not partnerships within the meaning of the English Statute (53 & 
54 Viet. Cap. 39). 

The Indian Income Tax Act, 1922 as amended by Act VII of 1939 
defines partnership to have the same meaning as in the Indian Partner- 
ship Act, 1932. That Act by its Section 4 defines Partnership in the 
following terms: 

“Partnership is the relation between persons who have agreed 

to share the profits of a business carried on by all or any of them 

acting for all.’’ 

As agreement to share the profits is an essential element even 
according to this definition it follows that Societies and clubs of the above 
description will not be partnership within the meaning of the Indian 
Income Tax Act, 1922, The following English decisions may, therefore, 
be referred to profitably on this point: — 

1. Caldicott vs. Griffiths: (1853) 8 Ex. 898 where it was held that 

the members of “the Midland Counties Guardian Society for 
the protection of Trade^* were not partners. 

2. Flemyng vs. Hector: (1836) 2 M & W 172 : where it was held that 

Ihe members of the “Western Reform Club” were not 
partners and hence were not liable for debts incurred by the 
committee without their authority. 

See also the cases of Wise vs. Perpetual Trustee Co,, (1903) A.C. 
139; Todd vs. Bnily, (1841) 8 M & W, 505; Haringion vs. Sendall, (1903) 

1 Ch. 921. 

In a mutual insurance society where there is neither community of 
profit nor community of loss, there is no partnership between the mem- 
bers: Strong vs. Harvey: 3 Bing. 304. But see Padstow Total Loss 
Association, 20 Ch. I). 137. 

Benefit building societies have been held to be associations of a special 
kind distinct from common law Partnership: Brownlie vs. Rusell, (1883) 

8 App. Cases 248, Per Lord Selbome. See also>l«/rf vs. Glasgow Working 
Men^s Building Society, (1887) 12 A.C. 197 (201). 

f 

Promoters of Companies, if partners: — See Reynell vs. Lewis, (1846) 
15 M & W 517; Capper* s case 1 Sim. (N.S.) 178. 

Persons merely associated for the purpose of forming a joint stock 
company are not partners: See Lindley on Partnership, 10th Ed. p. 19. 

Persons admitted to the benefits of Partnership: — -See Section 30 
of the Partnership Act and compare S-^ctions 247 and 248 of the Indian 

62 ■ ■ . ' ■ 
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Contract Act. Section 30 is subject to Section 11 of the Contract Act. 
A tninor cannot create a partnership. He can be adniittecl to the benefits 
of the Partnership already in existence without him. See Sanyasi charan 
vs. Krishnadhan, (1922) 49 T.A. 108; MaJiammad Rafiq vs. Khawaja 
Qumar Din, (1922) Pah. 441. ' 

Holding out: — See Section 28 of the Indian Partner.ship Act. A 
person does not become partner of the firm by holding- out. He becomes 
liable by such conduct only to the extent laid down in Section 28. 

For guidance as to what is a firm the following cases may be 
consulted : — 

Every transaction on joint account is not a partnership. But a tran- 
saction on joint account may very well be a partnership and suggests a 
partnership : 

Morden Riqg & Co. and R. B. Uskriyge & Co. vs. Monks, (1923) 

8 T.C. 4s 6 ( 464) (Lord SterndaleVl^I.R.) 

A disclaimer of partnership, if the facts disclose a partnership, is not 
conclusive against there being a partnership: 

Ibid, at page 465. 

There cannot be any partnership for the special purposes of Income 
Tax where there is no real partnership: 

Dickenson vs. Cross, (1927) 11 T.C. 614 (621) (Rowdatt, J). 

A partnership is a legal position and a legal result, but like every 
other legal position it depends on facts: 

ibid, at page 620. 

You do not constitute or create or prove a partnership by saying that 
there is one. The only proof that a partnershij) exists is proof of the 
relations of agency and of community in losses and profits and of sharing 
in one form or another of the capital: 

The Commissioners of Inland Revenue vs. Williamson, (1928) 14 
T.C. 335 (340) (Clyde, L.P.). 

But see in this connection the Indian l^artnership Act, Section 28. 

A sort of general understanding does not create a partnership: 

The Commissioners of Inland Revenue vs. Williamson, (1928) 14 
T.C\ 335 (340). 

Partnership is a relation resulting from a contract: 

C'. L. Dreyfus vs. The Commissioners of Inland Revenue and 
L. L. Dreyfus vs. The Commissioners of Inland Revenue, (1929) 
14 T.C. 560 (573). (Lord Hanworth, M.R.). 

See Indian Partnership Act: Section 5. 

The validity of a contract of partnership is not affected by the con> 
fideration that one of the objects of the parties was the avoidance 
taxation: Ayrshire Pulhmn Motor Services D, M, Ritchie vs, 7^1 
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Commissioners of Inland Revenue, (1929) 14 I'.C. 754 (763), (Clyde, 

L.P.). 

In deciding whether a deed has created a partnership it is necessary 
to survey the document as a whole, looking at the express intentions of 
the parties: 

Fratt vs. Strick, (1932) 17 T.C. 459 (467 & 469) (Finlay, J.). 

A contract of |)artncrshi|), the object of which is to trade in a way 
v/hich necessarily involves resort to fraud on the Customs authorities of 
this country, is not a contract which the law will enforce: 

F. A. IJndsay, .1. Li. Woodward & W. Hiscox vs. Commis- 
sioners of Inland I^cvcniu\ (1932) 18 T.C. (43-55) (Clyde, 
L.R). 

'Phat such a contract is not enforceable does not place the trading 
profits of the partnershij) beyond assessment to income-tax: 

ibid, (55), (Clyde, L.l\). 

The test of a partnership for Income Tax purposes is whether the 
persons alleged to be partners are entitled to share in the division of 
the profits of the business: 

ibid, (58), dwOrd Morison). 

A partnership firm is in effect treated as an entity distinct from the 
])ersons who constitute the firm: 

Watson & lU^eritt \'s. Blundcn, (1933) 18 1\C. 402 (409), (Ivord 
Tfanworlh, M.R.). 

P»ut see — 

Commissioner, Madras vs. Arimachalam, (1924 ) 47 Mad. 660; 

1 I. T.C. 278. also Commissioner vs. Bailor pur Collieries, (1930) 
Nag. 183; 4 l.T.C. 255. 

It is not a fact that you can never, in ascertaining the profits of a 
partnership, deduct something paid to one of the partners: 

Ifeastie vs. Vc'itch & Co., (19,33) 18 T.C. 305 (319), (Lord 
Ronier). 

Commissioner vs. Mohamed Kassim f\'owther, (1927) Mad. 1053, 

2 l.T.C. 482. 

Ramakrishna Ramnatli vs. Commissioner, C. P, & Berar, (1932) 
Nag. 65; 4 l.T.C. 171. 

Electric & Dcntrdl Stores vs. Commissioner, Punjab, (1931) Lah. 
341; 12 Lah. 663; S l.T.C. 254.- 

No partnership deed can alter the past but it has to be considered 
whether before the date of the deed there was an independent partnership 
ffc /acfo in existence: 

Waddington vs, O^Callaghan/ 16 T.C. 187 (197-198), 

(Rowiatt, J.), 
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A partnership deed cannot, for Income Tax purposes, be made 
retroactive : 

Ayrshire Pullman Motor Services & D. M. Ritchie vs. Commis- 
sioners of Inland Keifenue, (1929) 14 T.C. 754 (767), (Lord 
Morison). 

In point of general law a change in a firm constitutes a succession: 

Keenshazv vs. Clay & Hors full, (1928) 14 T.C. 295 (300), 
(Rowlatt, J.). 

A characteristic act of partnership to be looked for in determining 
whether or not a jjartnership exists: 

C. L. Dreyfus vs. Commissioners of Inland Revenue, & L. L. 
Dreyfus vs. Commissioners of Inland Revenue, (1929) 14 T.C. 
560 (574), (Lord Hanworth, M.R.). 

Partners have no individual interest in the specific profits of a partner- 
ship, but only a right to their shares of the profits divisible after the 
Jiccounts have been taken: 

ibid, 569 (Rowlatt, J.). 

Two trustees carrying on a business are legally in the position of 
co-partners : 

Fry vs. Shicls' Trustees, (1914) 6 T.C. 583 (588), (Lord 
Skerrington). 

vSee The Hota Trust case, (1930) 11 Lah. 724, 5 I.'P.C. 8. 

In a partnership profits may be distributed amongst others than 
partners : 

Last vs. London Assurance Corporation, (1884) 2 T.C. 100 (125) 
(Lord Pram well). 

The fact of a lease in joint names does not alone constitute a partner- 
ship: 

The Commissioners of Inland Revenue vs. Williamson, (1928) 14 
T.C. 335 (339), (Clyde, L.P.). 

Partnership or no partnership is a question of fact: 

Morden Rigg & Co, and R. B. liskrigge & Co. vs. Monks, (1923) 
8 T.C. AM, 

F. A. Lindsay, A. H. Woodzoard and Hiscox vs. Commissioners of 
Inland Revenue, (1932) 18 T.C. 54, 56. 

The Commissioners of Inland Revenue vs. Williamson, (1928) 14 
T.C. 339. 

John Gardner & Bowring, Hardy & Co. Ltd., vs. Commissioners 
of Inland Revenue, (i930) 15 T.C, 610. 

An agreement to share profits is essential to the constitution of 
the partnership: 

Abdullah vs. Allah Diya, (1927) Lah, 333, 8 Lah. 310 (AdcH--: 
son, J.). 
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A iJartnership is constituted whenever the parties agree to carry on 
business or to share in the common profits; 

Kamnath Gagoi vs. Pitamhcr Deb Goszvami, (191vS) 21 C.W.N, 
632 (Mukherjee & Roe, JJ.). 

Where certain persons refer to themselves as a firm it must be pre- 
sumed that they are partners: 

Gopmath Motilal vs. Ram Das, (1936) Cal. 133 (McNair, J.). 

The right to participate in the profits is a strong test of partner- 
ship, but is not conclusive; the intention of the parties must be looked 

to; a person may be a creditor and yet may i>articipate in the i)rofits : 

CoUmefA, R. Porter vs. w'lnecll, (1905) 10 C.W.N. 313 (Mitra 
& Caspersz, JJ.). 

An agreement to share the loss is not a necessary ingredient of part- 
nership under the Indian Contract Act. — Mirza Mai vs. Rameshar, (1929) 
All. 536 (Sulaiman & vSen, JJ.). 

Persons who are working together to form a company, although they 
may intend to become members of the company after its formation, are not 
partners if this be the only relation between them. They are, no doubt, 
engaged in a common pursuit, and their common object is ultimately to 
acquire profit; but their immediate object is the formation of a company. 
William Rowe Rae vs, Lewis Pugh Evans Pugh, (1924) Cal. 940 ; 39 C.T.J. 
537 (Mukherjee & Rankin, JJ.). 

Where the plaintiff and the defendant entered into a contract for the 
construction of a film and for hiring out that film after it had been made, 
one of them supplying the funds and the other his skill, it was held that 
they were partners. — A. Minck vs. Roshan Lall, (1931) Lah. 390 
(Walker, J.). 

Where there is no partnership deed and a person advances money to 
another in an adventure of partnership he thereby becomes a co- 
adventurer and is responsible as such to that partner to the extent of his 
contribution. — Bian Co. vs. Demar Co., (1932) P.C. 63 (Viscount Dunedin). 

It is certainly within the competency of the Income Tax Authorities 
to investigate whether an alleged firm is a real one or not. — Bissesstvar Lai 
Brijlal vs. Commissioner, (1930) Cal. 449, 57 Cal. 1336, 4 I.'P.C. 365. See 
akso Jattu Shah Nathu Shah vs. Commissioner, (1932) Lah. 575, 14 Lah. 
134. 

It has been held that a firm cannot be partner in another firm: — 

In re Jai Uayal Madan Gopal, (1933) 54 All. 846, 6 I.T.C. 226. 

See also: — 

Parbhutal Pearylal vs. Commissioner, (1935) All. 523, 8 LT.G. 50 ; 
Seodoyal Khemka vs. Joharmull ManrhuU, (1923) 50 Cat. 549. 

But see ;— 
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Kadcr Bnx Omcr Hyat vs. Bukt Bchari, (1932) 36 C.W.N. 489. 
Ghisulal Goncshilal vs. GumhUirmall Pandya, (1934) 62 Cal. 
510; 39 C.W.N. 606. 

See also Section 19 (2)(h) of the Indian Partnership Act which seems 
to imply that a firm can enter into partnership. 

There can be separate firms with the same partners: 

In re Martin & Co., (1929) Cal. 753. 50 CM..]. 300, 4 I.T.C. 478. 

A non-personal Being, such as the Almighty is, is not in a position to 
enter into relationship with material persons for the sharing of profits of 
a business : 

Commissioner vs. Hossen Kasam Dada, (1937) 41 C.\\\N. 629, 

5 I.T.R. 196 (197). 

Whether a person in his individual capacity can be partner with 
himself in his capacity as a trustee: 

See Commissioner vs. Hossen Kasam Dada, (1937) 41 C.W.N. 
629. 5 I.T.R. 196 (197). 

In this case their Lordships quoted with a])proval the following pas- 
sage from the decision of the Assistant Commissioner: — 

“Having found that partners 11-20 are not bond fide partners, it 
is really unnecessary for me to consider the question as to whether 
the two Wakf funds which are stated to be partners are in effect 
such, for the application for registration must fail on the finding 
already arrived at. I will however deal with the point, as the grounds 
on which 1 hedd that the trusts cannot be partners, are very ni.xh 
more fundamental than the rea.sons for which the Income-tax 
Officer has refused U) admit the funds as partners. Roth the funds 
in question are Wakfs. Under Malu^medan Law {vide paragraph 
163-H of Mullah’s Principles of Mahomedan Law) the moment a 
Wakf is created all rights of property pass out of the Wakf and vest 
in the Almighty, 'fhe mutwalli is merely a manager or Superintendent, 
having no vested right in the property of the Wakf. Prom this it 
follows that the capital of the Wakf vests in the Almighty. Such 
being the case, I do not appreciate how a Wakf can be partner in a 
firm, for section 4 of the Indian Partnership Act defines “Partner- 
ship” as the relation between persons who have agreed to share the 
profits of a business carried on by all or any of them acting for all. 

“A non-personal Being, such as the Almighty is, is obviously not 
in a position to enter into relationship with material persons for the 
sharing of profits of a business and therefore any partnership which; 
purports to exist with a M'akf as a partner, can be no partnership in 
law.” ' 

After quoting this in his judgment the Hon’ble Mr. Justice Costelto; 
observed: — “With that statement of law I entirely agree/' Then his 
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ship observed: — “It seems to me that as regards the mutvvallis of the Wakf 
there are two fundamenlal difliciilties in the way of their being considered 
as partners. On the one side, there is a provision in the instrument creating 
Ihe Wakf which would appear to prevent the investing of the Wakf fund 
in a commercial business or in any kind of undertaking of a like nature. , . . 
From another aspect T agree with the Commissioner of Income Tax as to 
the nature of a Wakf fund When once it is declared that a parti- 
cular property is Wakf the right of the Wakif is extinguished and 

the ownership is transferred to the Almighty.... 'J'he curator, whether 
called Mutvvalli or Sajjadanishin or by any other name, is merely a manager. 

He is certainly not a trustee as understood in the Knglish system 

'rile property in respect of which a Wakf is created by the settlor is not 
merely charged with such several trusts as he may declare, while remaining 
l)is properly and in his hands.... In the light of the above statement it 
seems perfectly clear that it was not possible for the Wakf property in the 
present case to be used for the purposes of a partnership. . . . 'Pherefore in 
no .sense could it be said that Hossen Kasani as a Mutwalli of the two wakfs 
was a partner with himself and other persons in partnersliip. 1 entirely 
fail to sec how it could be argued that a man can be at one and the same 
time a ])artner in his individual capacity and a partner in a representative 
capacity.” 

From the above extracts from the judgment of the lloiPble Mr. Justice 
(.'ostello it would be clear that in Hossen Kasani Dada's case the High 
Court did not lay down that no charity trust can enter into a partnership. 
Their Lordships laid special stress on the fact that the fund was zaakf fund 
and as such under the Mahomedan Law no person other than God Almighty 
was its owner. 'Phat may be so, when the property^ is given in Wakf. 

Hut when a trust is created the property vests in the trustee and the 
trustee becomes its legal owner though he may have to apply it to the 
benefit of others or to some charity. By the law of India there can be 
but one owner, and where the property is vested in a trustee the owner 
must be the trustee. This is the view embodied in the Indian Trusts Act, 
vSections 3, 55, 56, etc., etc. A trustee in such a case wdll certainly have 
iull capacity to enter into a partnership contract specially w-hen the very 
trust authorizes him to do so. Section 67 of the Indian Trusts Act gives 
ample indication of this position. 

The only passage in the judgment of Mr. Justice Costello that may 
affect the present case is the one where his l!.ordship observes 'T entirely 
fail to see how it could be argued that a man can be at one and the same 
lime a partner in his individual capacity and a partner in a representative 
capacity.” This may lead to the consequence that a trustee as such cannot 
enter into a partnership with himself in his personal capacity and if this 
statement of law be accepted as correct then there would be ho 'partnership 
betw-eeh C, D, E in their personal capacity D, E as trustees. 
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tration (a) to Section 67 of the Indian 1' rusts Act seems to imply other- 
wise. Under the Indian Law co-trustees are to act jointly except where 
the instrument of trust otherwise provides and Trust is a joint office, 
C, D, and E in their personal capacities are three separate persons and it 
seems they might enter into a contract of Partnership with C. D and E as 
joint Trustees. 

(6C) “income’’ includes any- 
thing included in “dividend” as 
defined in Clause (6A) and any- 
thing which under Explanation 
2 to sul)-section (./) of section 7 
is a profit received in lieu of 
salary for the purposes of that 
sub-section and any sum deemed 
to be profits under the second 
proviso to clause (vii) of sub- 
section (2) of section 10 and the 
profits of any business of insur- 
ance carried on by a mutual in- 
surance company computed in 
accordance with Rule 9 in the 
Schedule ; 

History: — 

This definition has been inserted by the Amending Act VII of 1939. 
The original Act XI of 1922 did not contain any definition of “income”. 
Amongst the earlier statutes Act XVI of 1870 defined income to mean 
“income and profits accruing and arising in British India”. The same 
definition found place in Act XII of 1871 and Act VIII of 1872. In Act 
II of 1886 Section 3 (5) contained the following definition: “‘Income* 
means income and profits accruing and arising or received in British India, 
and includes, in the case of a British subject within the dominions of a 
Prince or State in India in alliance with Her Majesty, any salary, annuity, 
pension or gratuity payable to that subject by the Government or by a 
local authority established in the exercise of the powers of the Governor-^ 
General in Council in that behalf”. 

Act VII of 1918 dropped this as a definition and in its place enacted 
Sections 3 (1), 6 (2) and I (2). Section 3(1) enacted: “Save as herein- 
after provided, this Act shall apply to all income from whatever source 
it is derived, if it accrues or arises or is received in British India, or is, 
under the provisions of this Act, deemed to accrue or arise or to be received 
in British India. 

Section 6 (2) laid down: “Any income which would be charge^te, 
under thi.s head if paid in British India shall be deemed to be .so chargeabli^i 
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if paid to a British subject or any servant of His Majesty in any part of 
India by Government or by a local authority established by the Governor- 
General in Council’'. 

The words “This head" in this clause referred to “salaries". 

Section 1 (2) ^ave the extent of the Act and enacted: “Tt extends 

to the whole of British India and applies also, within the dominions 

of Princes and Chiefs in India in alliance with His Majesty, to British 
subjects in those dominions who are in the service of the Government of 
India or of a local authority established in the exercise of the powers of 
the Governor-General in Council in that behalf, and to all other servants 
of His Majesty in those dominions." 'Phe scheme adopted by Act XI of 
1922 was exactly the same in this res|>ect as in Act VI T of 1918. See 
Section 1 (2), Section 4(1) and Section 7 (2) of Act XI of 1922. See 
also the notes under Uiividcnd*. 

English law: — 

The English Statutes also do not define “income". As to what is 
income within the meaning of those statutes it has been held by the Judicial 
Committee in Commissioner of Income Tax, Bengal vs. Mercantile Bank 
of India Ltd,, (1936) 63 l.A. 457 (470) that as regards this point “there 
is no ground for distinction between the Imperial Act and the Indian Act". 
In Commissioner of Income Tax, Bengal vs. Sliaiv, Wallace & Co,, (1932) 
59 l.A. 206, Sir George Lowndes in delivering the judgment of the Board, 
while expressing a general waniing against treating questions under these 
Acts as in pari materia, said (1): “The object of the Indian Act is to 
tax ‘income’, a term which it does not define. It is expanded, no doubt, 
into ‘income, profits and gains’, but the expansion is more a matter of w’^ords 
than of substance", h'his states compendiously the same view as is 
expressed in regard to the Imperial Act by Lord Macnaghten in London 
County Council vs. Attorney General, (1901) A.C. 26, 4 T.C. 265 

(293-294). His Lordship observed: /^Income 
^ Tax, if I may be pardoned for saying so, is a tax 

on income. It is not meant to be a tax on any- 
thing else. It is one tax, not a collection of taxes essentially distinct. 
There is no difference in kind between the duties of Income Tax assessed 
under Schedule D and those assessed under Schedule A or any of the other 
schedules of charge. One man has fixed property, another lives by his 
wits, each contributes to the tax if his income is above the prescribed limit. 
The standard of assessment varies according to the nature of the source 
from which taxable income is derived. That is all. Schedule A contains 
the duties chargeable for and in respect of the property in all lands, tene- 
ments, and hereditaments capable of actual occupation. There tfea. standard 
is annual valtie. It is difficult to see what other standard could have been 
adopted as a general rule. But there again, if the subject of charge be 
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lands let at rack rent, the annual value is ‘understood to be the rent by 
the year at which the same are let'. In every case the tax is a tax on 
income, whatever may be the standard by which the income is measured. 
It is a tax on ‘profits or gains' in the case of duties chargeable under 
Schedule A, and everything coming under that schedule, the annual value 
of lands capable of actual occupation as well as the earnings of railway 
companies and other concerns connected with land — just as much as it is 
in the case of the other schedules of charge. And it is to be observ^ed that 

The use of the e o s expression ‘profits or gains' which occurs so 

sion “Profits or\}a^nI^^ often in the Income Tax Acts is constantly applied 

without distinction to the subjects of charge under 
all the schedules. T need not trouble your Lordships by giving instances 
of this use of the expression, because I shall presently have occasion to 
call your Lordships’ attention to a section in the Act of 1842 in which it 
.so happens that the expression ‘profits or gains arising from lands, tene- 
ments, hereditaments or heritages’ is used to denote the annual value of 
lands capable of actual occupation brought into chaige under Schedule A. 
I will only refer in passing to one rather striking example. The ‘general 
declaration’ required by the Act of 1842, Section 190, Schedule G, XV, is 
described as ‘general declaration by each person returning a statement of 
profits under Schedules A, B, D or E'." 


In the same case Lord Davey observed (4 T.C. 300-301) : — 


“Again, it is said that the expression ‘profits and gains' has a 

technical, or almost technical meaning as descriptive only of the taxable 
subjects comprised in Schedule D. No doubt from the nature of the case 
the word ‘gains' is more frequently, though not exclusively, used in 

The sense in which Schedule D. But unluckily for the argument the 

“profits'* is used by the the word ‘profits’ is the word selected by the 

Legislature. Legislature for describing generally the subjects 

of taxation under the Income Tax Acts. The title to as well the Act of 
1842 as that of 1853 is ‘An Act for granting to Her Majesty duties on 
profits arising from property, professions, trades, and offices'. I have 
already drawn attention to the language of Section 102, and to the use of 
the words ‘profits or gains arising from lands, tenements, hereditaments, 
and heritages', in Section 104 of the Act of 1842. The truth is that thd 
Income Tax is intended to be a tax upon a person's income or annual 
profits, and although (for conceivable and no doubt good reasons) it is 
imposed in respect of the annual value of land, that arrangement is but 
the means or machinery devised by the Legislature for getting at the profits* 
Comparing Sections 102 and 104 of the Act of 1842 with this section, 
I think the words ‘profits or gains brought into charge to such tax^ are 
intended to be, and are, the exact equivalent of the words ‘profits or 
brought into charge by virtue of this Act' in Section 102* I am, therefore^-; 
opinion that the words ‘profits or gains' are apt words, and the 
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chosen by the Legislature for describing not only the taxable subjects under 
Schedule D, but also those comprised in Schedules A and B and the other 
schedules” ; See also Ystradyfodwg and Pontypridd Main Seiverage Board 
vs. Bensted, ( 1907) A.C. 264, 5 T.C. 230 (240) where the Lord Chancellor 
(the Earl of Halsbury) observed: “It appears to me that there is a 

Confusion of Thought »"«ture, not to say a confusion, of thought in 
in the use of the word using the word 'profits’ in a sense which is not 
* profits . consistent with the mode in which it is used in the 

statutes relating to income-tax.” 

Of the various authoritative dictionary meanings of the word 'income* 
only tw'o are given here. According to the *'Thc 
Concise Oxford Dictionary*', 'income* is 'periodical 
(usually, annual) receipts from one’s business, 
lands, work, investments &c*, while according to Universal Dictionary 

of the English Language" it is 'money periodically received whether as 
rent, interest on property or investments, derived from commercial acti- 
vities and operations, or paid as salary for performance of services ; for 
purposes of taxation, classified as earned or unearned income/ 


Dictionary meaning of 
‘Income*. 


“ ‘Income’ signifies 'what comes in’ (per Selborne, C., Jones vs. Ogle, 
42 ly.J. Ch. 336). ‘It is as large a word as can be used’ to denote a person’s 
receipts (per Jessel, M.R., Re Huggins, 51 TvJ. Ch. 9v38” — Stroud. 


In Commissioners of Inland Revenue vs. Bloti, (1921) 8 T.C. 101 
(132), Viscount Finlay defined 'income’ quoting from the judgment of 

Mr. Justice Pitney in Eisner vs. Macoher, (1919) 
(252 U.S. 189) in this way: “In dealing with 
the definition of 'income’ Mr. Justice Pitney in 
delivering the opinion of the majority of the members of the Court said : 
'Here we have Jhe essential matter not a gain accruing to capital, not a 
growth or increment of value in investment but a gain, a profit, something 
of exchangeable value, proceeding from the property severed from the 
capital, however invested or employed, and coming in, being derived, that 
is, received or drawn by the recipient the taxpayer for his separate use, 
benefit, and disposal, that is income derived from property; nothing else 
answers the description’.” In Blotfs case the bonus or so-called dividend 
was held not to have been severed from the capital, on the contrary it was 
added to it. ' 


Sankey, J. in Kennard Davis vs. Commissioners of Inland Revenue, 
(1922) 2 K.B. 805, (1923) 1 K.B. 370, (1922) 8 T.C. 341 (348) pointed 
out that in the Imperial statute the words 'income’, 'total income’ and the 
phrase 'income’ qualified by a subsequent adjective clause mean the same 
thing. 

See Secretary of State in Council of India vs. Scobte, (1903) 
A.C. 299, 4 T.C. 618 (624) per Earl Halsbury (The I^rd Cbancellot) ; 
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where his I<ortlship observed; “1 think it cannot be doubted, both upon 
tlie language of the Act itself and the whole pui'porl and meaning of the 

Intention underlying Income Tax Act, that it never was intended to 
the Income Tax Act. tax capital, as income at all events.” 

It may be noticed here that the use of the words “accruing or 
arising” with the word “income” as also the recognition of the distinc- 
tion between the accrual basis and cash basis of accounting in Section 13 
has sometimes created confusion between “debts arising or accruing” and 
“income arising or accruing.” This confusion was noticed by the 
Judicial Committee in St. Lucia Usincs and Estates Co. Lt. vs. Colonial 
Treasurer of St. Lucia, (1920) A.C. 508 where Lord Wrenbury pointed 
out that “the words income arising or accruing arc not equivalent to 
debts arising or accruing. To give them that meaning was to ignore the 
word 'income.’ The words mean ‘money arising or accruing by way of 
income.’ There must be a coming in to satisfy the word ^income’.” 
For a further discussion of this case see notes under Section 4 under the 
head “Actual Realization of Profits or Gains, if essential.” See also the 
several Indian cases noticed there. 


That which 'comes in’. 


"Income,” or "Income, profits or gains,” means: — 

(1) that which comes in — a gain, a profit, something of exchangeable 
value, proceeding from the capital, severed from 
it, and coming in, being derived, received or drawn 

by the recipient for his separate use, benefit and disposal — gain accruing 
to capital, a growth or increment of value in the investment is not income : 
Commissioners of Inland Rcirnue vs. John Blott, atid Commissioners of 
Inland Revenue vs. Greenwood, (1921) A.C. 171; (1920) 1 K.I>. 114 
(1921) 8 T.C. 101 (132). 

(2) Tncome’ or income expanded into ‘income, profits and gains’ 
connotes a periodical monetary return 'coming 


Periodical monetary re- 
turn 'Coming in* with 
some sort of regularity. 


in’ with some sort of regularity, or expected 


regularity, from definite sources* The source is 
not necessarily one which is expected to be continuously productive, but it 
must be one whose object is the production of a definite return, excluding 
anything in the nature of a mere windfall. Thus income has been likened 
pictorially to the fruit of a tree, or the crop of a field. It is essentially 
the produce of something which is often loosely spoken of as capital. But 
capital, though possibly the source in the case of income from securities, 
is in most cases hardly more than an element iii the process of production. 
Commissioner vs. Sham Wallace & Co., (1932) 59 I.A. 206, (1932) P.C. 
138, 5 I.T.C. 211. 

(3) The word ‘income’ is not limited by the words ‘profits’, and ‘gains’. 

'Income’ not limited by which can properly be described aS: 

the words ‘profits’ and income, is taxable Copal Saran vs. Commis- 

(1935) 62 I.A. 207. 
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(4)' (a) Loan due but not received is not income: Lamhc vs. Coni- 

Some illustrations. niissioHCT, (1934) 1 K.B. 178; 18 212. 

{b) profit arising from conversion of war bonds to conversion 
loan and war loans is income: Westminster Bank vs. Osier, (1933) A.C, 
139, 17 T.C. 381. 

(c) When an assessee receives a new and substituted security 
tor an existing debt, he receives no payment of debt — Raghimandan vs. 
Commissioner, (1933) 60 T.A. 133. 

See also Commissioner vs. Kamcshwar Singh, (1933) 60 I. A. 146 
(1933) P.C, 108 (115) where Lord Macmillan said: “There is, of course, 
no doubt that a liability to j)ay interest like a liability to make any other 
payment, may be satisfied by a transference of assets other than cash and 

. * ^ • 1 • j 1 . that a receipt in kind may be taxable income 

A receipt in kind to be ^ , , 

taxable must be money’s But lor this to be so it is essential that what is 
worth. received in kind should be equivalent of cash or, 

in other words, should be money’s worth.” Flis Lordship cited Californian 
Copper Syndicate vs. Karris, (1904) 5 T.C. 159 & Scottish and Canadian 
Ccncral Investment Co. vs. Hasson, (1922) 8 T.C. 265. 

See also l.L.R. 9 Pat. 240 where the High Court judgment in the above 
case will be found. 

See also Commissioner of Income Tax, Madras vs. /I. A. R. Artma- 
clialan Cheitiar, (1920) 44 Mad. 65 (F.B.), 1 I.T.C. 75. 

Lakshmanan Chettiar vs. Commissioner, (1929) Mad. 675, 3 I.T.C. 
421. 

Income must come in order to become ‘income’ it mu&t come 

from outside. in from some person other than the recipient: 

United Service Club, Simla vs. Hmperor, (1921) Lah. 208; 2 Lah. 

109; 1 I.T.C. 113. 

See also: — * 

New York Life Insurance Co. vs. Styles, (1889) A.C. 381; 2 
T.C. 460. 

Carlisle & Silloth Golf Club vs. Smith, (1913) 3 K.B. 75; 6 T.C. 

48; In re Dibrugarh District Club Ltd., (1928) 65 Cal. 971. 

Board of Rei^enuc vs. Mylaporc Hindu Permanent fund, (1924) 
47 Mad. 1; 

Commissioner vs. Madura Hindu Permanent Fund Ltd., (1933) 
56 Mad. 415, 6 I.T.C. 326; 

Tanjore Permanent Fund Ltd. vs. Commissioner, (1936) 8 
I.T.C. 51; 

Commissioner vs. Trichinopoly Tennore Hindu Permanent 
Fund, (1927) Mad. 1076, 2 I.T.C. 386; 

In National Mutual Life Association of Australasia Ltd. vs, Contmts-- 
-ioner, (193$) 63 LA. 99 (1(H) It was accepted by both the parties that 
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the principles laid down in the English case of New York Life Insurance 
Co. vs. Styles apply in India, Lord Thankerton in delivering the judgment 
of the Board obsen-ed : '‘While not meaning thereby to imply any doubts, 
their Lordships need not and do not express any opinion on this matter.’* 

N.B , — The question whether Styles's case is applicable in India so far 
as a mutual insurance company is concerned does no longer arise because 
“income” as defined in Section 2 (6c) in the Act of 1922 as amended 
includes “the profits <^f any business of insurance carried on by a mutual 
insurance company.” The computation of such profits is governed by Rule 
9 in the Schedule. 


Income and Capital. 

'Capital* has been variously defined. 

It is : — 

(1) “Money or wealth in some shape employed in manufactures, or 

in any business *’ — {Ogilvie and Annundale's '*Thc Imperial 
Dictionary of the English Langttage”) 

(2) “Wealth employed in or available for production ** — {Nezv 

Standard Dictionary,) 

(3) “Accumulated wealth used in producing more ** — {The Concise 

Oxford Dictionary.) 

(4) “Accumulated wealth owned by individual or corporation at a 

given moment, as distinct from income received during a 
certain period .” — {The Universal Dictionary of the English 
Language,) 


The fundamental relation of capital to income has been much dis- 

Fundamental relation economists. The former has been likened 

between Income and to the tree or the land, the latter to the fruit or the 


Capital. 


crop ; the former has been depicted as a reservoir 


supplied from springs, the latter as the outlet stream to be measured by its 
flow during a period of time — A. P. Pool vs. Guardian Investment Truit 
Co. Ltd., (1921) 8 T.C. 167 (178) ; (1922) 1 K.R. 347; 126 L.T. 540. 


Income may be defined as the gain derived from capital, from labour 
or from both combined. The essential matter to note is that income is 
not a gain accruing to capital but a gain derived from capital — ihid. 

“Extraordinary profits of a company are ‘Income* or ‘Capital* accor- 
ding to the way in which the company (acting within its powers) deals 
v/ith them; — if they are distributed as a Dividend, they are Income (/?^ 
Alsbury, Sugden vs. Alshury, 45 Ch. D. 237; 60 L.J. Ch. 29) ; if properly 
used for creating new shares, they are Capital {Bouch vs. Sproule, 12 
Cas. 385, 56 L.J. Gh. 
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The fact that a capital sum is paid in instalments is not enough to 
_ . change its character and convert it into income — 

mstahnentsls^not mconie Laird vs. The Commissioners of Inland Revenue, 

(1928) 14 T.C. 395 (404). 

An accretion to capital does not become income merely because the 

. . . . original capital was invested in the hope and 

Accretion to capital is , *■ ,t . 1 1 • • i -i- j 

not income. expectation that it w'ould rise in value ; if it does 

so rise, its realisation does not make it income. 

Lceming vs. Jones, (1930) 15 T.C. 333 (357) ; (mO) I K.R. 279; (1930) 

A.C. 415. 


'I'lie mere e.xistencc of an option by virtue of which share-holders 

Provision for cash pay- cither accept new shares in satisfaction of the 

ment in lieu of bonus bonus declared or may lake cash payment of the 
shares does not change r „ . , x r i ' i i 

the character of distri- nominal amount of the new bonus shares does 

hution. not prevent the process of distribution from being 

one of the distribution of capital — The Commissioners of Inland Revenue 
vs. Wright, (1926) 11 T.C. 181 (207) ; (1926) 2 K.B. 246; (1927) 1 K.B. 
333. 

Whether a particular series of payments is income or not is prima 

Income or not A * question of fact and not of Jaw, for after 

question of fact. whole distinction between capital and 

income is one of convenience and depends on the 
origin, nature and circumstances of the payments — Laird vs. The Commis- 
sioners of Inland Revenue, (1928) 14 T.C. 395 (403). 

It has often been tried to lay dowm some sort of principle which shall 
be a guide in cases involving the question whether an annual sum paid was 
in respect of capital or of income, but one has to look at the facts of each 
case — Doyee vs. The Whihviek Colliery Co. Ltd-, (1934) 18 T.C. 655 
(680) ; 151 L.T. 464. . 


I^gnificant Observations on “Income'’, etc. 

The following significant observations will throw a flood of light on 
“income”, “capital”, etc.; — 


"Here we have the e^ential matter not a gain accruing (o capital, not 
~ - ... , ,, . a growth or increment of value in the investment, 

but a gam, a profit, something of exchangeable 
value proceeding from the. property, severed from capital, however invested 
or employed, and coming in, being ‘derived’, that is, received or drawn 


by the recipient the ‘taxpayer’ for his separate use, benefit, Md disposal, 
ihat is income derived from property; nothii^ else answers the descrip-i 
lion” — ^per Pitney, j., in vs, Jlifoco»Mi'«r, .(l^^ U.S. 189, 
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'‘The general principle of the property and income-tax to which effect 
is given by the statutes is, that everything of the 
tL. nature of income shall be assessed, from what 

source soever it may be derived, whether from 
invested capital, or from skill and labour, or from a combination of both 
and whether temporary or permanent, steady or tluctuating, precarious or 
secure/’ — Per The Lord President in Coltricss Iron Company vs. Black, 
(1881) 1 T.C. 287 (307). 

'‘Nothing was to be considered as income except what represented 
value in money — that is, either money or something that was equivalent 
to money, because it could be converted into money or expended in any 
way that the taxpa^-er pleased” — per Lord Maclarcn in Corke vs. Fry, 
(1895) 3 T.C. 335 (341) ; 32 Sc.L.R. 341. 

“An annual sum does not become income merely because it is paid 

. . , . ^ annually; if it be in its inception, and not by 

An Annual sum is not , , 

income merely because it adjustment and subsequent recoupment, composed 

is paid annually. P^irtly of capital and partly of income, then the 

tax is chargeable only on so much as is income” — per Karwell, LJ. in 

Hudson's Bay Co. vs. Stevens, (1909) 5 T.C. 424 (437) : 101 L.T. 96. 

^^Income, not capital, is taxable under the Income Tax Acts; and that 
income is so taxable notwithstanding that on an 
adjustment of accounts part of the sums accruing 
as income ought to go to recoup capital ; income 
is not the less income for the purposes of income-tax because it is 
produced by embarking capital in a wasting subject-matter (e.g., in 
buying and w'orking mines).” — Per Farwell, J., ibid. 

“There is no reason for excluding income, otherwise taxable, in the 

^ ^ fact that it is derived from the exercise of statu- 

Source of Income docs ... r 4.*^ 

not affect the assessability tory powers, even if those powers are monopolistic 

of income to tax. jj-j character” — Per The Lord President (Clyde) 

in The Commissioners of Inland Revenue vs. The Forth ConservaHiy^ 

Board, (1930) 16 T.C. 103 (111) ; (1931) A.C. 540. ' 

“The mere mode of payment or method of accounting does not alter 
the character of the sums received” — Per Lord 
of * acc^ntin^^es not Hanworth, M.R., in The Seahani Harbour Dock 
make any difference. Co^ vs. Crook, (1930) 16 T.C. 333 (347) ; 46 

T.L.R. 396; 47 T.L.R. 23. 


Income, not capital, is 
taxable. 


/The fact that it (that is, an insured sum which was a capital 

^ , was paid in instalments would not be enough 
Mode of payment does , .. . . a ^ ^ • i S 

not cemvert capital sum change its character and convert it into inCpipe^;,: 5 

into income. —Per The Lord President (Clyde) in Lakd^^li: 

Th^ Commis^oners of I fiand Revenue, (1928) 14 T.C. 39S (404).:^^^ 
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‘*An accretion to capital does not become income merely because the 
. . original capital was invested in the hope and 

not Income. expectation that it would rise in value; if it does 

so rise, its realisation does not make it income.'’ 
— Per Lord Buckmastcr in Lceming vs. Jones, (1930) 15 T.C. 333 (357) ; 
(1930) A.C. 415. 

fact that a man has mortgaged his income does not prevent it 
from being his income for the purpose of the tax” 

— per Greer, ly.J. in Lord JVoherton vs. The 
Commissioners of Inland Revenue, (1931) 16 T.C. 
467 (485). 

‘'Whether a particular series of payments is income or not is prima 
facie a question of fact and not of law, for after 
all the whole distinction between capital and 
income is one of convenience and depends on the origin, nature and cir- 
cumstances of the payments." — Per 'I'he Lord President (Clyde) in Laird 
vs. The Commissioners of Inland Revenue, (1928) 14 T.C. 395 (404). 


Mortgaged Income is 
not exempt from income 
tax. 


A question of fact. 


Illustrations. 

(a) A municipal Corporation vsupplied water for domCvStic purposes within its 
limits and levied compulsory rates to meet the expenses. It also supplied water for 
trading purposes within the municipal limits and also to those living beyond the said 
limits who chose to have it. For these two latter kinds of supply the Corporation 
levied rates which were separate from the compulsory rates. 

Held, that the surplus revenue thus derived from trading in water was profit or 
gain and as such was assessable — Glasgow Corporation Water Commissioners vs. 
Miller, (1886) 2 T.C. 131 (141); 23 Sc.L.R. 285. 

(b) A municipal corporation maintained baths for the use of the public. A 
compulsory rate was levied for their maintenance. Fixed charges were made for the 
use of the baths. There was a deficit in each year’s revenue, which was met out of 
the burgh assessments. 

Held, that the revenue derived from the baths was subject to taxation- Aef/rw vs. 
Maugham, (1889) 2 T.C. 541 (548), 27 Sc.L.R. 64. 

' (c) A person provided by his will that his residence, furniture, jewellery, books, 

etc., would be used by his widow and daughter and a sum of £2(X)0 paid to them 
by the Trustees for the upkeep and expenses until both of them gave up the benefit 
of the provision or ceased to reside at the said residence for a period of six months. 
In either of these cases the trust for this payment would cease and the property 
would fall into the residuary* estate. Both mother and daughter lived in the house 
and £2, OCX) was paid to them. 

Held, that one half of the annual value of the house and one half of the £2, (XX) 
were income of the daughter (the Appellant in this case) for super-tax purpose — 
Shanks (Mrs. D. M.) vs. The Commissioners of Inland Revenue, (1928) 14 T.C. 
249, (1929) 1 K.B. 342. 

(d) A j^rson was a share-holder in a limited company whidh, by virtue of its 
Articles of AssodaUon, had declared a bonus out of its undivided profits and, in 
satisfaction of the bonus, had ailbtt^ as fully p^id up certain 

64 - 
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ordinary shares which formed part of the company’s authorized but unissued capital. 
There was no provision whereby the share-holder could have, payment in cavsh of the 
amount of the bonus in place of the shares. 

Held, that the shares credited to the person in respect of the bonus were not 
income, as they were distributed by the company as capital — The Commissioners of 
Inland Revenue vs. John Blott & The Commissioners of Inland Revenue vs. Benjamin 
Isaac Greenwood, (1919-21) 8 T.C, 101; (1921) A.C. 171; (1920) 1 K.B. 114. 

See also : — Steel Brothers & Company Ltd, vs. Government, (1924) 2 Rang, 211; 
82 I.C. 665; A.I.R. 1924 Rang. 337; 1 I.T.C. 326. 

See also Commissioner of Income Tax, Madras, vs. Binny & Co, Ltd,, (1924) 
47 Mad. 837; 47 M.L.J. 242; 1924 M.W.N. 531; 82 I.C. 17; A.I.R. 1924 Mad. 
802; 1 I.T.C. 358. 

{e) A limited company resolved, by virtue of its Articles of Association which 
were suitably amended for the purpose, that part of the undivided profits should be 
capitalized and distributed as a bonus, and created and issued 5 per cent, debenture 
stock to the ordinary share-holders in satisfaction of the said bonus. It was obligatory 
on these share-holders to accept the debenture stock so issued. Except under certain 
conditions the stock was not redeemable in less than six years from the date of issue. 

Held, that the bonus paid to the ordinary share-holders in the form of deben- 
ture stock was not a distribution of profits and was not income for the purpose of 
super-tax — The Commissioners of Inland Revenue vs. Fishers Executors, (1926) 10 
T.C. 302; (1926) A.C. 395. 

See also : — Whitmore vs. Commissioners of Inland Revenue, (1925) 10 T.C. 645. 

(/) A solicitor guaranteed the bank overdraft of a person under the terms of an 
agreement, under which he was to get a certain bonus for giving the guarantee. 

Heli^ VUiat the bonus was income and as such liable to assessment . — Sherewin 
vs. J3ar^^^(1931) 16 T.C. 278. 

[“Ei^ing a commission by pledging your credit was held, and considered rightly 
held, \n Ryall vs. Hoare, (1923 ) 8 T.C. 521) to be in the nature of income. There 
it is, and I cannot get away from that”— per Rowlatt, J. Ibid.] 

ig) The governing body of a college had funds at their disposal which they 
w^ere empowered by the college statutes to apply at their discretion for certain pur- 
poses including the payment of any pension or allowance to persons who had been 
head masters of the college. But the statutes laid no obligation on the governing 
body for the payment or continuance of the pension, which depended entirely on the 
goodwill of the said body. 

Held, that such a pension was not income.-- Stedef or d vs. Beloe, (1932) 16 T.C. 
505; (1932) A.C. 388. 

[“A mere voluntary gift is not such a profit (that is, profit under Schedule D) 
becau^g it is not, in the true sense of the word, income. It is merely a casual pay- 
ment which depends upon somebody else’s goodwill.”- Per Viscount Dunedin, ibid.] 

ih) An architect in practice arranged an interview between the owner of an 

estate, who had expressed to him his desire to sell his property, and a client. As 
a result of this meeting the client purchased the estate on behalf of his company. 
Later he entered into an agreement with the purchasing company the terms of whi^ 
were, among others, that he would endeavour to dispose of the estate and, in conjunc- 
tion with the company, to negotiate with the parties concerned and that he wo^itl 
be paid by the company one-fourth of the net profits on the deal T^e estate wis^;; 
^Id and the architect was paid the stipulated share of the net profits thereof, althoili^;^ 
he rendered practically no service in reg^d to this sale, ? 
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Heli^ that the payment to the architect was income assessable to tax, as it was 
made in fulfilment of an enforceable contrdiCt.—Brockleshy v^, Merricks, (1934) 18 
T.C. 576. 

(i) The assessee was the owner of unassessed forest lands. He received fees in 
respect of timber cut and removed from the forests. 

Held, that the sums thus received were income and as such liable to assessment 
— Manavedan Tirumalpad vs. The Commissioner of Income Tax, Madras, A.I.R. 
a930) Mad. 764; 4 I.T.C. 421. 

See also: -In re Ram Prosad, (1930) 52 All. 419; A.I.R. (1930) AIL 389; 

ij) An assessee company had been acting for some years as agents for two oil 
companies. There was no formal agreement. The agencies were terminated under 
an arrangement by virtue of which the assessee received a certain sum as compensation 
for the loss of their agencies. 

Held, that the amount thus received was not income, profits or gains within the 
meaning of the Income-tax Act but was a capital receipt and was, as such, not liable 
to assessment — Shaw Wallace & Co, vs. The Commissioner of Income Tax, Bengal, 
(1931) 59 Cal. 1153; A.I.R. (1931) Cal. 676, 35 C.W.N. 361; 5 I.T.C. 211. The 
Judicial Committee affirmed the decision of the Calcutta High Court but on different 
grounds. In their lordships’ view the sum did not arise from the carrying on of the 
business of agency but was some sort of solatium for its compulsory cessaion . — [The 
Commissioner of Income Tax, Bengal vs. Shaw Wallace & Co,, (1932) 59 I. A. 206 
= (1932) P.C. 138=5 I.T.C. 211.) 

{k) A limited company were the manufacturers of and dealers in lumber and 
lumber products. Their plant and premises were insured against lo.ss and damage 
by fire. In addition the company were insured against the further loss or damage 
they might sustain in the event of their plant being shut down for a j^iod or its 
working suspended in consequence of fire. The policies by which this kind of 
insurance was effected were known as use and occupancy policies. The irfsHC^and the 
premises were destroyed by a fire, and it was estimated by the company that their 
business would be interrupted for 215 days by re-building operations. The company 
received moneys under the fire insurance policies as well as under the use and occu- 
pancy policies, in the latter case the basis of calculation being the loss of net profits 
for 215 days though much less time was actually taken up. 

Held, that the receipt of the money under the use and occupancy policies arose 
from the business of the company and as such the whole of it was assessable . — [The 
King vs. B. C. Fir & Co., A.I.R. (1932) P.C. 121.] 

{N.B . — ^No question was raised as to the receipt under the fire insurance policies, 
for this was admitted to be a capital receipt). 

(l) A person accepted a certain sum of money in satisfaction of his claim to be 
entitled to a quarter share of a business. 

Held, that the payment was not “income, profits or gains*’ within the meaning 
of Section 4 and was not lial^le to income-tax— Jw re Mundy, (1930) I.L.R. 57 Cal. 
1330; 34 C.W.N. 788; A.I.RV (1930) Cal. 625. 

“In my opinion, it is not liable to income-tax and for the same reason that 
withdrawal of capital from a firm would not be liable to income-tax"— Per Rankin, 
C.J., ibid. 

(m) An assessee was assessed to income-tax lor a total income which included 

a sum received by the assessee by way of sdami or premium for the grant of leases 
of the miheiial portion of hia estate, a second sum for royalties paid by 

ihe lessee of the mines - 
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Held, that the transactions by which a lump sum was paid under the name of 

salami for the granting of the lease were more in the nature of an out and out sale 

of property and that the sum so received was in no scinse income within the meaning 
of the Indian Income Tax Act — Raja Shiva Prosad Singh vs. King Emperor, (1924) 
4 Pat 73; A.I.R. (1924) Pat 679. 

(n) A company constructed a railway in the Nizam’s territory. The Nizam’s 
Government undertook, by an agreement, to pay for 20 years to the Company an 
annuity of 5 per cent, per annum on the issued capital of the company, both share 
and debenture. The said annuity w^as to be applied in payment of interest on such 
capital and in providing a sinking fund for the reduction or redemption of the deben- 
ture capital. There were also provisions for the repayment by the company of the 
sums paid, with interest, out of the profits earned. 

Held, that the whole annuity, including the portion applied to the formation of 

a sinking fund, was income and as such asscvssable (Nizam's Guaranteed Railway Co. 

vs. Wyatt, (1890) 2 T.C. 584); 24 Q.B.D. 548; 62 L.T. 765. 

Blake vs. Imperial Brazilian Railway, (1884) 2 T.C. 58, 1 T.L.R. 68 followed. 

“What is the money which the Nizam pays? He pays it as income, and in the 
company’s hands it is income wliich tliey are bound no doubt to distribute in pay- 
ment of their just liabilities towards the capitalists, that is to say, the holders of the 
shares and of the debentures, and also in raising a sinking fund, but still, nevertheless 
it is income which has to be applied and appropriated in the interest of the Company. 
I cannot myself look at it in any other way than as an income which, though not 
earned, has been supplied by the Nizam under his contract, and when it comes into 
the hands of the company I confess it strikes me that it is precisely in the same 
condition as income which is earned by the Company, subject only to this difference, 
that it does not rest with the Directors whether the sinking fund shall be created 
or not, but it is an obligation upon them to create a sinking fund which is imposed 
upon tb^ by the contract under which the income is supplied.” — Per Hawkins, J., 
ibid, 593. 

(o) Railways were constructed by the Secretary of State for India out of capital 
found by certain companies on the guarantee given by the Secretary of State that 
the State would pay to the Companies a sum that, together with the net receipts 
of the companies, would be sufficient for the payment of a specified rate of interest 
on the share capital of the companies. As the Companies’ net receipts were not suffi- 
cent for the purpose of such payment for a certain number of years, they received 
subsidies from the State as per guarantee. 

Held, that the moneys received by the Companies as subsidy from the State 
were income under the Indian Income Tax Act — In the matter of the Ahmadpur 
Katwa Rathvay Company, Ltd., and the Katakhal Lalabazar Railway Company Ltd., 
(1935 ) 40 C.W.N. 642; 8 I.T.C. 280. 

“ -Income’ is not specifically defined in the Income Tax Act. The word ‘income* 
is used along with two other words ‘profits’ or ‘gains’, and it may be that those words 

are explanatory of the word ‘Income’. On the whole, I take the view that the word 

‘income’ in this particular case means moneys which are in the coffers of the Company 
and are available in the same way as earnings for the purpose of payment out as 
interest or dividend. In my view, the subsidy is in lieu of moneys whi(i might have 
been earned by the Company as far as liability to income-tax is concerned/’^— -Per 
Derbyshire, C.J., ibid, 40 C.W.N. 645, 8 LT.C. 291. 

Blake vs. Imperial Brazilian Railway, (1884) 2 T.C. 58, Nizam's Guaranteed 
Slate Railway Co. vs. Wyatt, (1890) 2 T.C. 584 and Pretoria-Pictersburg RailvtmX 

Company Ltd. vs. El good, 98 L.T.R. 741, followed^. 
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(/>) A company undertook to pay to the trustees for the ordinary shareholders 
of another company, for a certain number of years, a sum that, together with the latter 
company’s available profits, would be sufficient to pay a fixed dividend (less income- 
tax) on the ordinary shares. The former company had to make payments for certain 
years under the guarantee. 

Held, that the sums payable under the guarantee were taxable, and tlie guarantor 
company had been correctly assessed (under General Rule 21 of the Income Tax Act, 
1918, 8 & 9 Geo. V, c. 40). — Moss' Empires, Ltd. vs. Commissioners oj Inland Revenue, 
(1937) 21 T.C. 264; (1937) A.C. 785. 

“Here is an obligation under contract to make up and pay annually to trustees for 
share-holders a sum equivalent to shortage of dividend. Such a payment in the hands 
of shareholders is as much income of the shareholers as the dividend itself. The 
appellants (i.e., the Guarantor Company) are the persons by whom .such payments are 
made, therefore under the Rule they must deduct and account. The principle is that 
the shareholders’ income is subject to the tax and that the appellants are collectors 
of the tax on that part of their income which they pay under the contract .” — Per The 
Lord President (Normand), ibid., 21 T.C. 281. 

It was argued on behalf of the Api^ellants that the sums paid were not payments 
of income, inasmuch as they were payments made in lieu of income or by w^ay of 
compensation for not receiving income. “But I am quite unable to accept this view. 
The payments were indisputably income in the hands of the recipients.”— Per Lord 
Macmillan, ibid., 298. 

(In computing their profits for assessment, the Appellant company w^ere, however, 
allowed to deduct the sums they actually paid under the guarantee as being necessary 
trading expenses.) 

N.B . — It should be noted here that the various exemption Clauses In 
vScction 4 (3) of the Indian Income Tax Act are taken by many as an 
indication that the Act contemplates many items as income which may not 
conic within the ordinary connotation of the term. They seem to reason 
in this way, — that unless the items covered by these clauses were income 
within the meaning of the Act, there would be no sense in extending 
exemption to them. But this reasoning is untenable in view of the obser- 
vations of the Judicial Committee in the Shaw Wallace case [1932, 59 LA. 
206-~(1932) P.C. 138=5 l.T.C. 211.] In delivering the judgment of the 
Committee, Sir George Lowndes observed: ''Their Lordships do not think 
that any of these sums, apart from their exemption, could be regarded in 
any scheme of taxation as income and they think that the Clause (that is, 
Section 4 (3) (v), now deleted) must be due to the over-anxiety of the 
draftsman to make this clear beyond possibility of doubt. They cannot 
construe it as enlarging the word 'income' so as to include receipts of any 
kind which are not specially exempted.” 


^Trofits" 

The dictionaiy meanings of the term "profits” are many of which one 
is: "Pecuniary gain, excels of retunis over outlay”— (P/ic Concise Oxford 
Dictionary) ,vanother is: "(often pKJ pecu^^^ gain; the excess, in money 
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value, of receipts or returns over outlay or cost in a business, trade, occupa- 
tion, etc/* (Wyld’s ''Universal Dictionary of the English Language” .) 


‘Profits’ and Tncome’. 


'Profits* and ‘Income* are sometimes used as synonyms, but, strictly 
speaking, ^Income’ means that which comes in 
without reference to the outgoings; whilst 
^Profits^ generally, means the gain which is made when both recepits 
and payments are taken into account {People vs. Niagara Supervisors, 
4 Hill 23)*’— Stroud. 


It has rightly been said by Farwell, L.J., In Bond vs. Barrozv Steel Co., 
(1902) 1 Ch. 353, 366 that “there is no single 
definition fits definition of the word ‘Profits* which fits all cases.** 
See in this connection J. R. O'Kane, Ltd. vs. The 
Commissioners of Inland Revenue, (1920) 12 T.C. 303 (337). 


According to Lord Atkinson “the profits and gains of any transaction 
in the nature of a sale must, in the ordinary sense, consist of the excess 
of the price which the vendor obtains on sale over what it cost him to 
procure and sell, or produce and sell, the article vended” — Scottish North 
American Trust vs. Farmer, (1911) 5 T.C. 693 (705) ; (1912) A.C. 118; 
105 L.T. 833. 


“Under the Income Tax Act 1842, ss 60-100, the ‘Profits* assessable 
‘is the amount got from the property (or business) minus the cost of getting 
it* {per Jessel, M.R., Mersey Docks vs. Lucas, 51 L.J. Q.B. 116). The 
decision in Mersey Docks vs. Lucas also laid down that excess of earnings 
over expenditure was ‘profits* even though such excess has to be applied 
in reduction of a past debt. Nor (apart from special exemption) is It 
material, for the purpose of the Income Tax, that the ‘Profit’ is earned by a 
public company or by a Board, {e.g., Burial Board) on behalf of parochial 
ratepayers {Mersey Docks vs. Lucas, 51 LJ. Q.B. 114; Paddington Burial 
Board vs. Inland Revenue, 53 L.J.Q.B. 224) or by a Hospital charging 
its richer, for the benefit of its poorer, patients {Si. AndreiCs Hospital vs, 
Shcarsmith, 19 Q.B.D. 624) or by Trustees who have to distribute the 
whole of the profits in charitable purposes {Baptist Trustees vs. IVhitwcll, 
7 Times Rep. 164)” — Stroud. 

Profits exist in kind as well as in cash — J. & R. 0* Kane, Ltd. vs. The 
Commissioners of Inland Revenue, (1920) 12 T.C. 338. 


Significant Observations on ^^Profits”. 

The following observations will show the principle underlying the 
conception of ‘Profits*: — • 

“What is the meaning of ‘profits and gains*........? Unless the 

Ordinary signification context re<^iros a different meatting or the 

^ould be accepted in appear to be used throughout the Act m anqtttif|F: 

general. sense, I think they must be construed aeCOrd^^] 
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to their ordinary signification. When Ave speak of the profits and gains 
of a trader we mean that which he has made by his trading. Whether 
there be such a thing as profit or gain can only be ascertained by setting 
against the receipts the expenditure or obligations to which they have 
given rise.^* — Per Lord Herschell in Gresham Life Assurance Society vs. 
Styles, (1892) A.C. 322; 3 T.C. 185 (194). 

^The profit of a trade or business is the surplus by which the receipts 
from the trade or business exceed the expendi- 
receipts^ over^^^^^^nses necessary for the purpose of earning those 

necessary for the earning receipts. I'hat seems to be the meaning of the 
of tho55e receipts. word ‘profits' in relation to any trade or business. 

Unless and until you have ascertained that there is such a balance, nothing 
exists to which the name ‘profits’ can properly be applied.” — Per Lord 
Herschell in Ntissell vs. Aberdeen Town And County Bank, (1888) 13 
A.C. 424; 2 T.C. 321 (327). 

vSee also Chcngalvaraya Cheity vs. Commissioner of Income Tax, 
(1924) 1 l.T.C. 39(). 

“I think that the word ‘profits* for Income Tax purposes is, in general, 
to be understood in its natural and proper mean- 
Ta^^ui^sesf^^ Income assessable profits are to be 

ascertained on the ordinary principles of commer- 
cial accounting. At the same time, profits are, in practice, given a sonie- 
what elastic meaning, and so taxable income is in some exceptional cases 
arrived at on w4iat is called the “cash** basis wdiich T understand reaches 
the amount of taxable income by avScertaining the difference between the 
incomings of a particular year and the actual expenditure necessary to 
earn them.” — Per Lord Morison in The Commissioners of Inland Revenue 
vs. Morrison, (1932) 17 T.C. 325 (332); (1932) S.L.T. 441. 

“1'he taxing Acts deal with profits made, not with profits lost — ^with 
actual, not hypothetical profits”. — Per The Lord 
taken 'into’accountf ^ President (Clyde) in The Glenboig Union 

Pireclav Co. Ltd. vs. The Commissioners of Inland 
Revenue, (1921) 12 T.C. 427 '(449); 58 Sc.L.R. 376; 59 Sc.L.R. 162. 

“Profits earned are none the less real profits because they have not 
been converted into cash. Realisation only means 
be^Swr^hfto'Sh"°* . exchanging assets for cash.”— Per Ronan, LJ., in 

/. & R. O’Kane vs. Commissioners: of Inland 
Revenue. (1920) 12 T.C. 303 (342) ; 126 L.T. 707 ; 55 I.L.T.R.75. 

"An infinite number of illustrations might be given of instances in 
which part of a trader’s income is or is not profit 
dSwMtS!**’*' trade. ;. . . . ... . . I know of no formula 

which can discriminate in all circumstances vvhsit 
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are and are not profits of a trade/ Earl Loreburn in The Liverpool 
and London and Globe Insurance Compofiy vs. Bennett, ^ 6 T.C. 

327 (379); (1913) A.C 610; 109 Iv.T/483; 82 LJ.K.R. ^221. 

“If once you get a taxable profit or taxable revenue, or taxable sum 
of money, it is perfectly immaterial what the 
Imm^ateriaL^*^ destination of that sum may be ”. — Per Smith, J., 

in Sowrev vs. Lvun Moorinys Commissioners, 
(1887) 2 T.C. 201 (206) ; 3 T.L.R. 516. 

“They (a municipal corporation) are a corporation, but they are 
nevertheless for this purpose a trading company, and these sums (sums 
received from carrying on the business of supplying the public with gas), 
whatever may become of them ultimately, arc not the less profits by reason 
of their ultimate destination ”. — Per Pollock, Ik, in Dillon vs. Corporation 
Haverfordwest, (1891 ) 3 T.C. 31 (36) ; 64 l/W 202 ; 60 L-J.Q.B. 477. 

“'I'he word 'profits’ I tliink is to be understood in its natural and 
proper sense — in a sense which no commercial man would misunderstand. 
But when once an individual or a company has in that proper sense ascer- 
tained what arc the profits of his business or his trade, the destination of 
those profits, or the charge which has been made on those profits by 
previous agreement or otherwise is perfectly immaterial/^— Per Halsbury, 
L.C., in Gresham Life Assurance Society vs. Styles, (1892) 3 T.C. 185 
(188-189) ; (1892) A.C, 309; 25 Q.B. D. 351 ; 67 L.T. 479, 62 LJ.Q.B. 41. 

See also The Pondicherry Raihoay Co. Ltd. v$. The Commissioner of 
Income Tax, Madras, (1931) 58 T.A. 239; 5 T.T.C. 363 (370). 


man cannot make a profit by selling to himselP — Per Jessel, M.R., 


A person cannot make 
a profit by selling to 
himself. 


in Mersey Dock And Harbour Board vs. Lucas, 
(1881) f T.C. 385 (463) ; 8 A.C. 891 ; 51 LJ.Q.B. 
114; 49 L.T. 781.' 


“The provider of the supply and the consumer of the water are one 
and the same individual, and 1 have never yet heard that a man can make 
profit by taking money out of one pocket and putting it to another.” — 
Per Lord McLaren in Harris vs. Corporation of Burgh of Irvine, (1900) 
4 T.C. 221 (233) ; 37 Sc.L.R. 799. 

"If they (half a dozen persons) ware-house them (their own goo^s^: 

. equally I can understand that each does not ^ 
ing in” w^^ndert^ng ^ profit out of the other, but if they ware-house 
make unequal contribu- unequally there is a profit. Suppose six people 
tions, there is profit. ^ ware-house, and only one ware-housed hts 

goods, and they charged him ware-hoUvSe rates which exceeded the expense^j’ 
the five would get a profit out of him.” — Per Jessel, M.R., in Mersey Doci 
And Harbour Board vs. Lucas, (1881) 1 T.C. 385 (431-32) ; 8 A.C* 894v 
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A questiotl 


It is plain that the quesfim what is or is not profit or gain must 
primarpy jbe one of fact to be ascertained by the 
^ tests in Ordinary business. Questions of law can 

only arise when some express statutory direction applies and 

excludes ordinary commercial practice, or where, by reason of its being 
impracticable to ascertain the facts sufficiently, some presumption has to 
be involved to fill the gap /' — Per Lord Haldane in Sun Ijfc Insurance 
ys. Clark, (1912) A.C. 443; 6 T.C. 59 (78). 


Illustrations. 

(«) A corporation was constituted by an Act of Parliament for the management 
of a dock estate. The revenue of the said corporation was to be derived from dock 
dues, town dues, anchorage dues, harbour rates, etc. Under the Act the Corporation 
was to apply the surplus that remained of the revenue after the payment of. ^1 
expenses and charges of collecting rates, all interest on moneys borrowed, anndit^, 
and expenses incurred for general management of the estate, towards the formation 
of a sinking fund for the payment of the principal moneys borrowed, and for no 
other purpose whatsoever. 

Held, that the surplus that remained of the revenue after the payment of expenses 
incident to its earning was "'profits” and as such assessable, although the Act had 
laid down the particular manner in which this surplus was to be applied. — The Mersey 
Docks And Harbour Board vs. Lucas, (1881) 1 T.C. 385 ; 8 A.C, 891. 

(b) An Association was incorporated as a company limited by guarantee for 
the purpose of indemnifying its members, who were all coal owners, against liability 
for compensation in respect of fatal accidents to workmen in their employment. It 
had power to accumulate and set aside funds for the purpose. The Association was 
a purely mutual concern, every person indemnified by the Association being a member 
of the Association, and every member being indemnified by the Association. The 
Association was assessed to income-tax in respect of the surplus of its income from 
the calls received from its members and from its investments over the amount of its 
outgoings in meeting indemnity claims and re-insurance expenses. 

Held, that this surplus was not profit arising from a trade carried on by the 
As^iation and as such was not liable to income-tax — Jones vs. The South-West 
Lancashire Coal Owners Association Ltd,, (1926) 11 T.C 790; (1927) A.C. 827; 137 
L.T. 737; (1927) 1 K.B. 33; 

Styles vs. New York Life Insurance Company, (2 T.C. 460) followed. 

See also Commissioner of Income Tax, Bombay vs. National Mutual Life 
Association of Australasia, (1931) 55 Bom. 637, 5 I.T.C. 238; and The Commissioner 
of Income Tax, Bombay, vs. The MUlowners Mutual Insurance Association Ltd,, 
Bombay, 56 Bom. 119; 33 Bom.L.R. 1581. 

<<j) The Corporation of a borough (King's Lynn) tontributed a certain sum 
lOivaids the inaking of a cut which would greatly improve navigatiisn. For 'the 
purpo% of (tabling the corporation to pay ffieir contribution the 
Commission^ of the borough were empowered by an Act of Parfiament dtH«, 

for ffie. use of the Gk>rporaiion, on all ships navigating 

H00i that the' % leiHed by the Hmbour Commissioners were pioftts assessable 

intim Mdorinis Cbmmmidners, (1887) 2 T.C 201, 3 

T;L,R, m.; . 

■65:,.. / V v..: 
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“If once you get a taxable profit or taxable revenue or taxable sum of money, 
it is perfectly immaterial what the destination of that sum may b^f^Fer Smith, J., 
ibid,r206. ' ' 


((/) A company, established by Charter, were the owners of certain large tracts 
of land in the north-west of Canada. I^ter they surrendered to the Crown those 
territories with their rights of Government. The consideration for this surrender was 
a cash payment and a right to claim, within fifty years, grants of land not exceeding 
dne-twentieth part of the lands that were from time to time settled in the territory. 
Under this provision the company obained from time to time various grants and they 
sold these from time to time. 


Held, that the money received by the sale of the lands received by the company 
as grants was not profits or gains derived by the company from carrying on a trade 
or business — Hudson* s Bay Co. vs. Stevens, (1909) 5 T.C. 424; 101 L.T. 96; 25 
T.L.R 709. 


“The company are doing no more than an ordinary labourer docs who is minded 
Irom time to time, as purchasers offer, portions suitable for building of ah 
which has devolved upon him from his ancestors. I am unable to attach any 
weight to the circumstance that large sales are made every year. This is not a case 
where land is from time to time purchased with a view to resale; the Company is 
only getting rid by sale as far as they reasonably can of land which they acquired 
as part of a consideration for the surrender of their Charter” — per The Master of 
Roils, ibid., 436. 

(e) A company was formed with the object of acquiring and developing estates 
suitable for rubber plantation in the Malay Peninsula and of carrying on the business 
of developing and cultivating the said estates. The company had also power to sell 
the whole or any part of its business undertaking and property. The company 
acquired two rubber estates. But as the original capital of the company was not 
sufficient for the development of these estates, the company sold out the whole of 
its undertaking to a second company at a price higher than the capital spent, part 
of the price being paid in cash and the remainder by allotment to the company of 
certain shares of the new company. No rubber wus produced or .sold by the company 
at the date of sale as the plantations had not yet reached the producing stage. 

Held, that the profits realised by the sale of the company’s property were not 
profits assessable to income-tax but were merely an appreciation of capital — Tebrau 
ijohore) Rubber Syndicate Ltd. vs. Farmer, (1910) 5 T.C. 658; 47 Sc.L.R. 816. 

*‘No doubt if it is part of his (a person’s) business to deal in land or investments, 
any profits which in the course of that business he realises form part of his income; 
but the mere fact that a person or company has invested funds in the purchase of 
an estate which has subsequently appreciated and so has realised a profit on his 
purchase does not make that profit liable to assessment” — per Lord Salvesen, ibid. 

... ifc ■ . 

“Gains”. 


Authorities have held that there is no distinction between 
-and ♦<Gains^\ * “ 


In Life Assurance Society v-s. Styles, (1892) 3 I'.C. 185 


No distinction between 
‘■prt^ts’' and "gains". 

.“gains” and “profits”, 


(189), (1892) A.C. 309, 25 Q.B.D, 3SI> 

Halsbilry, L.G., expressed the ti^ that hfe coul^f 
not assent to the distinction between the 
while in Delage vs. Ntiggct Polish Company 
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L.T. ‘683, Mr. Justice Phillipore said: “I take the word ‘gains' to be no 
larger than th^ word ‘profits'.” 

This vt^^'Was accepted by Lord Sterndale, M.R., \fi The Port of 
London Authority vs. The Commissioners of Inland Revenue, (1920) 12 

T. C. 122 (137) ; (1919) 2 K.B. 608; (1920) 2 K.B. 612; 123 L.T. 316. 


“Although in the Act of Parliament (the Income 'I'ax Act, 1842) 
‘profits' and ‘gains* are really equivalent terms, 

are eq^lvalent^terms!*'^^ word ‘gains' in addition to the 

word ‘profits’ furnishes an additional argument 

for excluding the contention that you are to introduce into the word 

‘profits’ some ideas connected not with the nature of the thing, but with 
the manner and rule of its application. What arc the gains of a trade? 
If it could be reasonably contended that the word ‘profits’ in these (Income 
Tax) Acts has reference to some advantage which the persons catqjing 
on the concern are to derive from it, it might be said, perhaps, that the 
same argument might have been raised upon the word ‘gains' but to my 
view it is reasonably plain that the gains of a trade are that which is 
gained by the trading for whatever purposes it is used, whether it is gained 
for the benefit of a community or for the benefit of individuals: whether 
the benefit is to be obtained by dividends or whether it is to be obtained by 
lightening and diminishing public burdens, it is all the same.” — Per Sel- 
borne, L.C., in Mersev Docks and Harbour Board vs. Lucas, (1883) 2 
’l\C. 25 (29) ; 8 A.C. 891 ; 49 L.T. 781 ; 51 L.J.Q.B. 114. 


“The gains of the trade are those which are made by legitimate trading 
after paying the necessary expenses which you have necessarily to incur 
in order to get the profits.” — Per Cave, J., in Anglo-continental Guano 
Works vs. Bell, (1894) 3 T.C. 239 (245^246) ; 70 L.T. (N.vS.) 670. 


“The gains of the trade are quite independent of the question of how 

the capital is found you cannot .... take 

cajtal consideration the fact that the firm or trader 

has to borrow some portion of the money which 
is employed in the business.” — Per Cave, J., ibid., 3 T.C.. 245-246, 


A Peep Into the American Law (Regarding the taxability of 
unrealized profits.) — 

* . The American view of ‘income’ will be obtained from the Revenue 

Act of 1936, Section 22 (a) [Public L. No. 740, 
c^A^can Law of In- Cong; 2nd Sess, June 22, Xm]. i That 

section r^ds. as follows: — . 1 , 

, . " '©ross income' indtides; gains, profits and incomfe derived' from 
. w ^ryice) of whatever 
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kind and in whatever form paid, or from professions, vocations, trades, 
business, commerce, or sales, or dealings in propertjr, whether real 
or personal, growing out of the ownership or usetof' or interest 
in such property; also from interest, rent, dividends, securities, or 
the transaction of any business carried on for gain or profit, or 
gains or profits and income derived from any source whatever.!* 

This section has been present in more or less the same from in every 
U. S. Revenue Act since the Civil War by which an income-tax was 
imposed. 

Under the present income-tax law of the United States of America, 
due to practical administrative difficulties and the 
blem^ nteresting Pro requirement of the law that a gain to be taxed 

must he realised, every kind of economic gain 
c^iinot be taxed as income. P>ut as the section cited above has a very 
wide sw’eep covering all gains or profits taxable (under the Sixteenth 
Amendment), some interesting problems have now arisen which have been 
most lucidly discussed in Harvard Law Rcvieio, Vol. 50, 1937, pp. 500-511 
in the notes bearing the heading ‘^Avoidance of Income Tax Through 
Purchase.” These problems are presented by different cases of bargain 
purchase. So far as an ordinary case of a bargain purchase, that is, a 
purchase of property at less than its market value, is concerned, the 
general assumption is that under Eisner vs. Maconiber, (1920) 252 U.S. 
189 the difference between the fair market value of the thing purchased 
and the amount paid is not taxable. In that case it was held that the 
increase in value of a capital investment could not be taxed as income 
until it was actually realized by severance. Rut, as in the case of a bar- 
gain purchase the gain accrues as soon as the transaction is completed 
and is not due to an increase in value of an investment already held, 
critics have expressed doubt as to the applicability of the decision in 
Eisner vs. Maconiber to cases of bargain purchase. 

But additional difficulties arise in some variants of bargain purchase 
in which there is a special relationship between the parties to the transac- 
tion. There it is necessary to ascertain whether the transaction concerned 
is actually a purchase or something of an es-sentially different nature, 
before the general principle that the differential upon a bargain purchase 
is not taxable as income can be applied. 

These special cases are bargain purchases by (1) employees, (2)’; 
undeiwrlters, and (3) share-holders, and (4) in reorganizations. 

In the first case, the general requirement of the law is to be fout®d 
in U. S. Treasury Regulation 94, Art. 22 (a)-l which reads as follows;::l 

'"If property is transferred by an employer to an empfeyee, for an: 

substantially less than its fair market value, r , , 
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shall include in gross income the difference between the amount paid for 
the property arid the amount of its fair market value.” But the view of 
the Courts is^^that if the employer did not intend the differential to be 
compensation for services, then the purchase by the employee from the 
employer should not be regarded as in any way different from a transac- 
tion between two perfect strangers and so the employee is not held taxable 
unless the differential is realized by sale. If, on the other hand, the 
differential was intended to be compensation for services, in that case the 
employee is taxable, because he realizes an income directly the property 
is transferred to him by the employee. 

As regai'ds the purchase by underwriters of securities, for the purpose 
of resale, at a price less than what the public have to pay, the case is not 
different in principle from an ordinary purchase by a retailer at a wholesale 
price. But where the securities are retained by the underwriters for 
purpose of investment, the differential is to be taxed only when the securi- 
ties are disposed of, except in so far as the differential is received as 
compensation for other ser\iccs. 

In the case of bargain purchases from a corporation by its share- 
holders, the American Courts have held that the differential on the purchase 
is not to be held as income to the share-holder where the corporation and the 
share-holder deal as between two strangers. Where property is sold by 
a corporation pro rata to its share-holders at a bargain price, the differen- 
tial has been lield by courts to be a dividend and to be taxable as income. 
But w'here the minority share-holders are not allowed to have the benefit 
of the bargain purchase, the courts have, held the differential to be no 
dividend, and as such not taxable, since there is no pro rata distribution. 
But critics hold that since it was the intention of the legislature to tax 
all gains or profits which are income under the Sixteenth Amendment, 
any income which has been realized to the extent of the differential should 
be taxed, no matter if the differential cannot be classed as a dividend. 
Where share-holders arc given the right to purchase at a bargain price 
property which was not previously owned by the corporation, the courts 
have held that iii such a case the share-holders receive no income, since 
the corporation had no prior interest in the property from which it could 
declare a dividend. But in all cases w^here the corporation may be deemed 
to have had a prior interest, the differential is to be treated as income. 

n ■ 

Lastly, there are case.s where the reorganization of a corporation may 
be necessary because of an increase in the value of its assets and the need 
for added capital. In such cases', if on the reorganization the old corpora- 
tion excharigcs its assets for part of the yotiftg stock of the new corporation 
and ' if this ' stock is distrilputld among" the Share-holdert of the old 
corporation, tfiese share'h6iders*^may realize’the difference between the 
value of the interest aoijuired io the new corporation and of .' thi^r 



518 the INDIAN INCOME-TAX ACT [S. .2(®C) 

interest in the old. Hut by virtue of the provisions laid down in the 
Revenue Act relating to reorganization such income is exempt from 
immediate taxation. If, however, a business unit does "net come within 
the statutory definition of a ‘‘Corporation’* and if there is a great need 
for a substantial amount of added capital for the corporation to be formed, 
there is to be no exemption. The result is that if such a business unit 
exchanges its assets for stock in the new corporation its members will be 
liable to taxation in respect of the increase in the value of those assets. 
Rut this tax may be avoided by clever commercial devices. 

income’ as defined here will thus mean and include: — 

1. ‘Income’ in the ordinary sense of the term as explained above; 

2. ‘dividend’ as defined in Section 2 (6A) : See notes under that 

Section ; 

3. “profit received in lieu of salary” as explained in Explanation 2 

to Section 7 ( 1 ) ; 

4. “Any sum deemed to be profits” under Section 10 (2) (vii) 

second proviso ; 

5. Profits of any business of insurance carried on by a mutual 

insurance company computed in accordance with Rule 9 in the 

schedule. 

"rrofits received in lieu of salary*': — 

Section 7 (1), Explanation 2, lays down: — “A payment due to or 
received by an assessee from an employer or former employer or from 
a provident or other fund at or in connection with the termination of his 
employment, whether or not the employment is then terminated or to be 
terminated, is to the extent to which it does not consist of contributions 
by the assessee or interest on such contributions a profit received in lieu of 
salary for the purposes of this sub-section, unless the payment is made 
solely as compensation for loss of employment and not by way of remu^ 
neration for past services: 

“Provided that nothing herein contained shall render liable to income- 
tax any payment from a provident fund to which the Provident Funds 
Act, 1925, applies, or any payment from a recognised provident fund within 
the meaning of Chapter IX-A if such payment is exempted from payment 
of income-tax under the provisions of Chapter IX-A, or any paymeftt 
from an approved superannuation fund within the meaning of Chapter IX-B 
made on the death of a beneficiary or in lieu of or in commutation of ah 
annuity or by way of refund of contributions on the death of a behefida^:; 
pr pn his leaving the employment in connection with which the futtrf^;; 
v^^tablished,” 
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Ttius: — 

1. Payment solely as compensation for loss of employment and 

not by way of remuneration for past services will not be 
income.' 

2. Payment received by way of remuneration for past services will 

be income. 

3. Payments at the termination of the employment or in connec- 

tion with the termination of the employment will or will not 
be ‘income’ as indicated below: — 

(i) A payment due to or received by an assessee from present 

employer is ‘income’ to the extent to which it does not 
consist of contributions by the assessee or interest op 
such contributions. , 

(ii) A payment due to or received by an assessee from a former ' 

employer is ‘income’ to the extent to which it does not 
consist of contributions, by the assessee or interest on 
such contributions. 

(Hi) A payment due to or received by an assessee from a provi- 
dent fund is ‘incotne’ to the extent to which it does not 
consist of contributions by the assessee or interest on 
such contributions. 

(iv) A payment due to or received by an assessee from other 
funds is ‘income’ to the extent to which it does not 
consist of contributions by the assessee or interest on 
such contributions. 

N.B . — In cases (iii) and (iv) — 

(a) A payment from a provident fund to w^hich the Provident 
Punds Act, 1925, (Act XIX of 1925) applies is not ‘income.’ 

(ft) A payment from a recognised Provident Fund within the 
meaning of Chapter IX-A of this Income Tax Act, is not 
‘income’ if such payment is exempted from payment of tax 
under the provisions of Chapter TX-A. 

(c) A payment from an approved super-annuation fund within the 
meaning of Chapter IX-B is not ‘income’ when the payment 
is made in the circumstances specified in the proviso. 

Any turn deemed to be profits: — 

See Section 10 (2) (vii), second proviso, which says: ‘^Provided 
further that where the amount for which any such machinery or plant 
ir. sold exceeds the written dowrn value, the excess shall be deemed to be 
profits oi fdat previous year in wMch the sale toofc place;’\ 
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Profits of nyptiipl Insurance Company: — 

See Section 10 (7) and the Schedule, particularly Rule 9 of the 
Schedule. Rules for computing the profits and gains of life insurance busi- 
ness are now made applicable to any insurance business carried on by a 
mutual insurance company. Applicability in India of the principle under- 
lying the decision in Style’s case is now controlled by this provision. 


(7) “Income-tax Officer” 
^■iiieans a person appointed to be 

an Income-tax Officer under 
section 5; 

(8) “Magistrate” means a 
Presidency Magistrate or a 
Magistrate of the first class, or 
a Magistrate of the second class 
specially empowered by the 
Central Government to try 
offences against this Act; 

(P) “person” includes a 
Hindu undivided family ; 


(6D) “Inspecting Assistant 
Commissioner” means a person 
appointed to be an Inspecting 
Assistant Commissioner of In- 
come-tax under Section 5; 

(7) No change. 


(8) No change. 


(P) “person” includes a 
Hindu undivided family and a 
local authority; 


History: — 

Act IX of 1868 defined ‘per-son’ to “include a firm”. The same defini- 
tion was repeated in Act IX of 1869. Act XVI of 1870 defined ‘person’ 
to “include a firm and a Hindu undivided family”. The same definition 
was given in Act XII of 1871 and Act VIII of 1872. 

Act XXXII of 1860 defined ‘person’ to “include any Corporation.” See 
Section 248 (15) of that Act. 

‘Person’ is defined in the General Clauses Act (Act X of 1897), 
{section 3 (39), to “include any company or association or body of indivi* 
duals, whether incorporated or not.” 

The ' General Clauses Act, Section 3 (28), defines “local authority’’ to 
“mean a municipal committee, district board, body of port GommiBsideie^i: 
or other authority legally entitled to, or entrusted by the Government ; 
the control or management of a municipal or local fund.” 
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Hindu undivided family is nowhere defined. ? 

In Kalyanji Vithaldas & Ors, vs. Commissioner, (193/ ) 64 I.A. 28, 
(1937) P.C. 36 The Judicial Committee held that the phrase “Hindu 
undivided family*’ is used in the statute with reference not to one school 
only of Hindu law but to all schools; and their Ivordships think it a mistake 
in method to begin by pasting over the wider phrase of Act the words 
“Hindu Coparcenary” — all the more that it is not possible to say on the 
face of the Act that no female can be a member. 

In Commissioner of Income Tax, Bombay vs. Gomedalli, (1937) P.C. 
239, 1937 T.T.R. 416 the Judicial Committee reversing the judgment of the 
Bombay High Court in (1935) 59 Bom. 618 observed that in the circums- 
tances of the case the income received by the right of survivorship by 
the sole surviving male member of a Hindu undivided family can be taxed, 
in the hands of such male member as his own *individuaV income. Sir 
George Rankin in Kalyanji*s case referred to this Bombay decision and 
observed : 

“'Phe Bombay High Court, on the other hand, in 59 Bom. 618 
having held that the assessee, his wife and mother were a Hindu 
undivided family, arrived too readily at the conclusion that the 
income was the income of the family.” 

The Madras decision in Vedathanni vs. Commissioner, (1932) 56 Mad» 
1, (1932) Mad. 733 may deserve the same reproach. A family consisting 
of certain members may be a Hindu undivided family; it does not therefrom 
follow that the income in question is the income of the family. Income 
received by the holder of ancestral impartible estate is his individual income 
and not the income of Hindu undivided family. — Commissioner vs. Raja 
of Bobbilli, (1937) Mad. 515, I.L-.R, (1937) Mad, 797. 

{10) ‘'prescribed’^ means {10) No change, 
prescribed by rules made under 
this Act; 

Note. — ^As to the Rule-making powers, see Section 59 which empowers 
the Central Board of Revenue to make rules and Chapter IX-A wherein 
the Governor-General in Council is empowered to make rules for the 
purposes of that Chapter. 

{11) “previous year’’ means — {11) “previous year” means 

in respect of any separate 
source of income, profits and 
gains — 

(a) the twelve months (a) No change, 
ending on the 31st day 
of March next preced- 
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year for which 
tn^ssesMiient is to be 
made, or, if the ac- 
counts of the assessee 
have been made up to 
a date within the said 
twelve months in res- 
pect of a year ending 
on any date other than 
the said 31st day of 
March, then at the op- 
tion of the assessee 
the year ending on the 
day to which his ac- 
counts have so been 
made up: 

Provided that, if this 
option has once been 
exercised by the as- 
sessee, it shall not 
again be exercised so 
as to vary the mean- 
ing of the expression 
“previous year” as 
then applicable to such 
assessee except with 
the consent of the 
income-tax Officer and 
upon such conditions 
as he may think fit; 
or 


(h) in the case of any per- 
son, business or com- 
pany or class of per- 
son, business or com- 
pany, such period as 
may be determined by 
the Central Board of 
Revenue or by such 
authority as the Board 
may authorise in this 
behalf ; 


Provided that where an 
assessee has once been 
assessed in respect of 
a particular source of 
income, profits an^ 
gains, he shall not in 
respect of that source 
exercise this option So 
as to vary the meaning 
of the expression “pre- 
vious year” as then ap- 
plicable to him except 
with the consent of the 
Income-tax Officer and 
upon such conditions 
as the Income-tax Offi- 
cer may think fit ; or 

(&) No change. 


or 
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(c) where a Iciness, pro- 
fession or vocation has 
been newly set up in the 
financial year preced- 
ing the year for which 
the assessment is to be 
made, the period from 
the date of the setting 
up of the business, 
profession or vocation 
to the 31st day of 
March next following 
or to the last day of 
the period determined 
under sub-clause (b), 
or, if the accounts of 
the assessee are made 
up to some other date 
than the 31st day of 
March, and the case is 
not one for which a 
period has been deter- 
mined by the Central 
Board of Revenue 
under sub-clause (b), 
then, at the option of 
the assessee, the period 
from the date of the 
setting up of the busi- 
ness, profession o r 
vocation to such other 
date: 

Provided that when such 
other date does not fall 
between the setting up 
of the business, pro- 
fession or vocation and 
the next following 31st 
day of Match, it shall 
be deemed that there is 
rid previous year; and 

when the assessee it; 
partner in a firnii ;^re- 
vidus year ■ in respect of 
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his share of the income, 
profits and gains of the 
firm means the pre- 
vious year as deter- 
mined for the assess- 
ment of the income, 
profits and gains of 
the firm; 

History: — 

Prior to Act XI of 1922 the expression “previous year” had not 
the same significance as it now has. Since Act XI of 1922 income tax for 
any year is charged in respect of income of the “previous year”. But 
lomierly tax for any year used to be charged in re.spect of income of that very 
year. As assessment for any year was to proceed before the close of the 
year and consequently before the income of the year could be ascertained 
the previous year’s income was taken as the measure with a provision for 
subsequent adjustment. 

Act ir of 1886 did not define ‘previous year.’ The definition appeared 
sh Act VII of 1918 for the first time and by its Section 2 (11) it was defined 
to mean — 

“the twelve months ending on the 31st day of March next pre- 
ceding the year for which the assessment is to be made, or, if the accounts 
of the assessee have Been made up within the said twelve months in respect 
of a year ending on any date other than the said 31st day of March, then 
at the option of the assessee the year ending on the day on which his 
accounts have been so made up : 

“Provided that, if this option has once been exercised by the assessee, 
it shall not again be exercised so as to vary the meaning of the expression 
‘previous year’ as then applicable to such assessee, except with the consent 
of the Collector and upon such conditions as he may think fit.” 

Section 19 of the Act made provision for adjustment in the next 
succeeding year. 

The Report of the All-India Income-Tax Committee, 1921, in its para- 
giaph 14 recommended changes in the definition in the following terms i 
We agree that powder should be taken to fix by rule the ‘previous yeaP 
for any commercial community when the year adopted by the community 
does not conform with the present definition in the Act. There are two 
cases to be provided for, (1) the case tv here a commercial year may ^ 
-slightly over or slightly under twelve months, and (2) the case where 'a . 
commercial year ends shortly after the 31st March. Tn the latter case, it 
is suggested that previous year’ should include a year terminating witHift^' 
one month after the end pf the financial .year,” 



S. 2(11)] PREVIOl#VEAR . , 525 

Clause (b) of Section 2 (11) in Act XI of 1922 was the result of this 
recommendation. The definition given in the Act of 1918 was copied as 
Clause (a) of Section 2 (11) in the Act of 1922. 


Ilhisirations 

(1) Assessment is to be made for the year 1919-20, i.£., for the year from 1st 
April 1919 to 31st March 1920. '‘Previous year” will be the twelve months ending on 
the 31st day of March 1919, i.e., the year 1918-1919. [Section 2 (11) of Act VII of 
1918 and Section 2 (11) (a) of Act XI of 1922.) 

(2) Assessment is to be made for the year 1919-20. 'Previous year’ will normally 

be the year 1918-19. The accounts of an assessee have been made up to 31st December 
1918 (say, for the calendar year 1918). Previous year in such a case shall be either 

the year 1918-19 or tlie calender year 1918. The assessee will be given the option of 

selecting his own 'previous year.’ [Section 2 (11) of Act VII of 1918 and Section 
2 (11) (a) of Act XI of 1922.1 

(3) Assessment is to be made for the year 1923-24. 'Previous year’ for this 
assessment will normally be 1922-23. The accounts of an assessee, which are kept 
according to ‘Gujrati Sambat’, have been made up to the end of Sambat 1979 (i.e., 
from 29th March 1922 to 17th March 1923). The period does not cover twelve 
months. Section 2 (11) (b) authorizes the Central Board of Revenue to determine 
this Sambat as the 'previous year’ of the assessee. The Board is further empowered 
to delegate this power of determination to any other authority (say, the Commissioner 
of Income Tax). 

(4) An assessee keeps his accounts from the Raih-jatra festival of one year to 

the day previous to the same festival of the next year. This may not cover a period 
of twelve months. This Rath^jatra festival usually takes place every year on a day 
roughly between 15th June and 15th July. Accounts of this assessee will be made 

up to 18th June 1938 (3rd Ashar 1346, Rath-jatra festival takes place on the 4th Ashar 

1346 B.S.) and vnW be for the period from 29th June 1938 (14th Ashar 1345 B.S.) 
to 18th June 1939. 

The date up to which accounts in this case will be made up will thus fall within 
1939-40. So the assessment year for this axssessee in respect of this income wdll 
normally be 1940-41. 

Clause (b) authorizes the Central Board of Revenue to determine that for such 
assessees the period from Rajth-jatra 1345 B.S. (29th June 1938) to the day previous 
to Rath-jatra 1346 B.S. (3rd June 1939) shall be the ‘previous year* for 1939-40 
assessment. 

(5) Assessee derives income from different businesses having different accounting 
periods. He cannot have tw different periods as his previous year: Commissionet 
of Income Tax vs. Abubakar Abdul Rahman^ (1935) Bom. 225, 60 Bom. 679, 9 
I.T.C. 102. In this case it was held that an assessee can have one previous year for 
lumself, while the firm of which he is a partner might have a different period as 
previous year. 

(6) An assessee keeps his accounts of business according to Sambat era, of salary 
according to financial year, of Ws profession according to calendar year. He must 
elect to have one '*prcvi6us year'* for all these according to Act XI of 1^2 before 
its amendhient by Act VII of 1939, 
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The following extract from tMl Income Tax Manual will throw much 
light on the point : — 

Definition of "previous 3 reair.” [Section 2 (11)]. 

(i) Under section 3 of the Act, assessable income is to be computed 
with reference to a fixed period, which is known as the “previous year"'. 
This fixed accounting period, the income, profits and gains of which alone 
are taken into consideration in making an assessment, is treated as isolated, 
without any consideration of what went before or what came after. Tl^ 
definition of the phrase “pre\ious year* in the Act of 1918 restricted the 
accounting period to a period of 12 calendar months. The period of 12 
calendar months was the period ending on the 31st day of March next 
preceding the year for which the assessment was to be made, but the 
assessee was given an option of adopting a year of 12 calendar months 
ending on a date other than the 31st of March if that was the date up to 
wdiich his accounts were made up. This gave rise to difficulties in the 
case of certain communities, whose commercial year is not neces.sarily a 
calendar year, but is a period which, expressed in calendar months, varies 
from year to year, and in one year may be slightly over and in another 
slightly under 12 months. Again, under the definition in the Act of 1918, 
any year which was adopted in place of the financial year had to termi- 
nate at some period within the previous financial year, and as there are 
numerous cases where the commercial year terminates in the month of 
April, the returns and accounts on which the assessment was based in 
such cases related to a period more than 12 months prior to the date of 
assessment. While the definition of the phrase in the Act of 1918 has 
been repeated practically without alteration in clause (a) of this sub- 
section, clause (h) is a new provision providing for the difficulties referred 
to above. Under this clause the Central Hoard of Revenue or the^ 
Commissioner of Income-tax in a province, if authorised by the Central 
Board of Revenue, may determine as the “previous year*’ a commercial 
year which may be slightly over or slightly under 12 months, and which 
may terminate on a date subsequent to the end of the previous financial 
year. The Central Board of Revenue has authorised the Commissioner 
of Income-tax in each province to determine as the “previous year” in 
the case of any person, business or company, or class of persons, business 
nr company. 

fa) a commercial year which ma}^ consist of more or less than 12 
months, provided that no commercial year which may extend 
to less than 11 or more than 13 calendar months in any one 
year shall be so determined; and 

(b) a commercial year terminating after the end of the previotlS" 
financial year, provided that no commercial year terminating': 
later than one month after the end of the previous finaritii??; 
year, shall be so determined. .. 
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Where the Commissioner desires mat “previous year'' should b6 
recognised which does not come within his powers of sanction as stated 
above, he must obtain the orders of the Central Board of Revenue. 

(ii) Income-tax Officers are, therefore, debarred from treating as a 
“previous year" any period which does not come within the definition in 
sub-clause (a) of clause (11) of Section 2 unless such “previous year" has 
been sanctioned either by the Income-tax Commissioner or the Central 
Board of Revenue. 

(m) Under the substantive part of sub-clause (a) of clause (11) of 
Section 2, an assessee has an absolute option to elect for the /irst time a 
“previous year" other than the financial year ending on the 31st day of 
March and in that case, the proviso to that sub-clausc does not come into 
operation. The effect in such a case of the substantive part of the sub^ 
clause in question will be to make the 'previous year’, the year (i.e., the 
j[2 months) ending on the day to which the accounts have been made up, 
and Section 3 requires the assessment to be made on the income of the 
whole of that year. 

(iv) Where, however, the assessee has already exercised his option 
under the substantive part of sub-clause (a) of clause(ll) and is seeking 
to change his previous year for the second time, the proviso to the sub-clause 
in question comes into operation and it is open to the Income-tax Officer 
under the proviso to impose conditions involving an assessment otherwise 
than in accordance with the normal requirements of the Act. In such ^ 
case, the condition which the Income-tax Officer may have occasion to 
impose may* be a condition that the assessment should be made on the income 
of a period exceeding 12 months. But should occasion arise to require 
assessment on the incomes of a period of less than 12 months, the imposi- 
tion of a condition in this sense would equally be within the Income-tax 
Officer's competence. 

(v) When the condition imposed under the above proviso means an 
assessment on the income of a period in excess of 12 months— say X months 
— the rate of tax to be applied to the aggregate income may be stipulated 
to be the rate applicable to a total income arrived at by applying the formula 
12 IX to the aggregate income. Even when X is less than 12 months, the 
above formula may be stipulated to be applied. 

(z/i) As regards super-tax, the condition imposed under the above 
proviso might require that it may be computed as follows: In the first 
place, the formula already mentioned, 12 [X should be applied to the 

income for the period under assessment. On the resulting income, super- 
tax should be calculated in the ordinary way by allowing the usual deduction 
of Rs. 30, (KX) or Rs. 50,000 or Rs^ 75,000, as the ca|e may be. The total 
super-tax thus arrived at should then be multiplied by X|i2 and the result 
will be thiB am6uniof ^stfl[)er-tax 
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{vii) As stated above, ** under Ihe proviso to sub-clause (a) of clause 
(11) of Section 2, an assessee who has, after the 31st March 1922, once 
exercised the option of selecting as his ‘'pi'evious year'' a year terminating 
on a ’(late other than the 31st day of March within the previous financial 
year, cannot again exercise that option except with the consent of the 
Income-tax Officer, and upon such conditions as he may think fit. Income-tax 
Officers in dealing with such cases, and Commissioners in dealing with such 
cases, and Commissioners in dealing with cases under sub-clause (b) of 
clause (11) of the above Section 2, should take steps to secure that the 
changing over from one previous year to another shall not result in any 
loss of revenue either because any loss of income, profits or gains which, 
but for the change in the accounting period, would not have come under 
assessment is, by so doing, brought thereunder or otherwise. The conve- 
nience of an assessee in this matter must be studied so far as possible, as it 
is desirable that the accounting period for income-tax purposes should be 
the same as the accounting period according to which an assessee makes up 
his accounts for the purpose of his business, but in the actual year of 
change, conditions should be laid down sufficient to secure that the substi- 
tution of one year for another shall not result in any income, profits or 
gains of an assesee escaping assessment. 

(viii) If an assessee closes his account in different dates for different 
businesses or different sections of the same business, or different sources of 
. income, his income should be calculated separately for each business, section 
business or source, according to the accounting year adopted for it and 
the aggregate of the incomes thus computed should be treated as the income 
of the previous year. Each of the years of which the income is thus added 
together must, of course, satisfy the definition of ‘previous year’ in section 
2 (11) of the Act with reference to the same year of assessment. 

(ix) If an assessee for some special reason closes his accounts on a 
particular occasion on a date different from — usually later than — that which 
he usually adopts, ordinarily proportionate profits of 12 months out of 
the (say) 14 or 15 months for which the accounts are closed should be 
taken for the current assessment, and the balance of profits for the re- ^ 
maining 2 or 3 months should be left over to be included in the next year’s 
assessment. In special cases, when the Income-tax Officer has reason to 
believe that the temporary extension of the accounting period has been 
resorted to by the assessee with some ulterior motive, he may use the 
discretion given to him by the proviso to section 13 of the Act. 

(x) Where an Income-tax Officer grants permission to an assessee to 
change his accounting period, he should record the fact clearly in his assess- 
tnetit order, stating in detail the nature of the change permitted, and 
conditions on which permission is granted. [Income Tax Manual, Para 

V' The Amending Act VII of 1939 has changed the definition 
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make it possible for an assessee to have dilferent previous years in respect 
of different sources of his income. . ? ,, 

Fn Nanak Chatid vs. Commissioner, (1926) Lah. 421, 7 Lah: 223, 
2 l.T.C. 167, the assessee firm commenced business on the 18th April 1923. 
•Fn April 1924 it was called upon to furnish a return of its total income for 
the purposes of assessment for 1924-25. It was contended that the firm 
did business only for 11 months 13 days of 1923-24, it had no previous year 
and hence was not liable to assessment in 1924-25. It was held that for 
a newly started business during any year its income is liable to tax in the 
next year on profits gained in the incomplete previous year. This view is 
now' incorporated in clause (c). 

(12) ‘‘Principal officer,” used ( 12 ) No change, 
with reference to a local autho- 
rity or a company or any other 

public body or any association, 
means — 

(a) the secretary, treasur- 
er, manager or agent 
of the authority, com- 
pany, body or associa- 
tion, or 

(/;) any person connected 
with the authority, 
company, body or as- 
sociation upon whom 
the Income-tax Officer 
has served a notice of 
his intention of treat- 
ing him as the princi- 
pal officer thereof; 

Note. — The official liquidator of a Company can be treated as its prin- 
cipal officer under clause (b) : See Commissioner of Income Tax vs. 
Official Liquidator, Agra Spinning & Weaving Mills Co., (1934) All. 170, 
56 All, 685, (1934) I.T.R. 79. 

( 13 ) “Public servant” has ( 13 ) No change, 
the same meaning as in the 

Indian Penal Code; 

jVofe.—=See Section 21 of the Indian Penal Code which says;— The 
words "public servant” denote a person falling under any of the descriptions 
hereinafter folIowing^ han^ely:r^ , . ..i 
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First. — Every Covenanted servant of the Queen; 

Second.”Evcry Commissioned Officer in the Military or Naval 
forces of the Queen while serving’ under the Government of 
India or any (government; 

Third. — Every Judge; 

Fourth. — Every officer of a Court of Justice whose duty it is, as 
such officer, to investigate or report on any matter of law or 
fact, or to make, authenticate, or keep any document, or to 
take charge or dispose of any property, or to execute any 
judicial process, or to administer any oath, or to interpret, or 
to preserve order in the Court; and every person specially 
authorized by a Court of Justice to perform any of such 
duties ; 

Fifth. — Every juryman, assessor, or member of a panchayat assisting 
a Court of Justice or public sei'vant; 

Sixth. — Every arbitrator or other person to whom any cause or 
matter has been referred for decision or report by any Court 
of Justice, or by any other competent public authority ; 

Seventh. — Evcty person who holds any office by virtue of which he 
is empowered to place or keep any person in confinement ; 

Eighth, — Every officer of Government whose duty it is, as such 
officer, to prevent offences, to give information of offences, to 
bring offenders to justice, or to protect the public health, 
safety or convenience; 

Ninth. — Every officer whose duty it is, as such officer, to take, re- 
ceive, keep or expend any property on l)ehalf of Government, 
or to make any survey, assessment or contract on behalf of 
Government, or to execute any revenue-process, or to investi- 
gate, or to report, on any matter affecting the pecuniary 
interests of Government, or to make, authenticate or keep any 
document relating to the pecuniary interests of Government, 
or to prevent the infraction of any law for the protection of 
the pecuniary interests of Government or remunerated by fees, 
or commission for the performance of any public duty; 

Tenth. — Every offeer whose duty it is, as such offeer, to take, receive, 
keep or expend any property, to make any survey or assesss- ; 
ment, or to levy any rate or tax for any secular common pur- 
pose of any village, town or district, or to make, authentica^. 
or keep any document for the ascertaining of the rights of tfe 
people of any village, town or district. ^ 
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IllustraHon. 

A Municipal Commissioner is a public servant. 

Eleventh. — Every person who holds any office in virtue of which he 
is empowered to prepare, publish, maintain or revise an elec- 
toral roll or to conduct an election or part of an election. 

Explanation 1 . — Persons falling under any of the above 
descriptions are public servants, whether appointed by the 
Government or not. 

Explanation 2 . — Wherever the words “public servant” occur, 
they shall be understood of every person wdio is in actual 
possession of the situation of a public servant, whatever legal 
defect there may be in his right to hold that situation. 

Explanation 3 . — The word “election” denotes an election for 
the purpose of selecting members of any legislative, municipal 
or other public authority of w^hatever character, the method 
of selection to which is by, or under, any law prescribed as by 
election. 

vSee notes under Section 54 of the Indian Income Tax Act. 


(i^) ''registered firm’’ means (14) No change, 
a firm registered under the pro- 
visions of Section 26 A ; 

Note . — See also Rules 2 to 6 of the Income Tax Rules where the proce- 
dure to he follow’^ed for registration of firms wilt be found. 

A firm registered under Chapter VII of the Indian Partnership Act 
will not be a 'registered firm’ wdthin the meaning of the Income Tax Act, 
if it is not registered under the provisions of the Indian Income Tax Act 
itself. 

Time for application for regietration: — See Rule 2. 

The decisions in In re Purshottam Bhanji & Co., (1925) Bom. 247, 
I I.T.C. 399 and In the matter of Lalla Mai Hardco Das Cotton Spinning 
Mill Co. of Hathras, (1924) All. 137, 46 All. 1, 1 I.T.C. 266 are no longer 
applicable. These decisions w^ere under old rule 2 w^hich was in the fol- 
lowing terms: — 

“Any firm constituted under an instrument of partnership speci- 
fying the individual shares on an application on this behalf 

made by the partners or by any of them on or before the date on 
which a return is due under sub-sec. (2) of Section 22 of the Act.” 

Rules now in force: — ^See Rules 2 to 6. 

Rule 2 fixes the latest date by which an application for registration 
should be made^ An application made f^^ month$ before the financial 
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year was held to be proper application for the financial year and certificate 
of registration granted on such an application was upheld in Tlussainbhai 
Behari vs. Commissioner, (1925) Nag. 415, 2 I.T.C. 43. 

On an application for registration being made it is always competent 
for the Income Tax authorities to investigate whether or not the alleged 
firm is a real one. See In the matter of Bisheshzvarlal Brijlal, (1930) Cal. 
449, 34 C.W.N. 363, 4 T.T.C. 365, (Rankin, C.J., Chose and Buckland, JJ.). 
»^ee also Bulchand Keshavdas vs. Commissioner, (1930) Sind 301. 

Who to apply: — 

An application for registration is now required to be signed by all the 
partners. See Rule 2. 

I'ormerly it was essential that such an application should be signed by 
at least one of the partners of the finn. Application by an agent of the 
partners was not accepted as complying with the statutory rules : — Nachiappa 
Chettiyar vs. Secretary of State, (1933) Rang. 229, 11 Rang. 380, (1933) 
I.T.R. 241 (Page, C.J. and Das, J.). 

Instrument of Partnership: — 

An application for registration on the basis of certain letters not suffi- 
ciently indicating if the senior partner accepted terms was not granted in 
llaridas Premji vs. Commissioner, (1930) Cal. 409, 4 T.T.C. 475 (Rankin, 
C.J., C. C. Ghosh and Buckland, JJ.). 

Tt cannot, however, be said that only a complete instrument is intended 
by these rules. Tt is not impossible that a firm should be constituted under 
an agreement although the agreement has not been executed by all the 
partners: — In re Ramlal Mnralidhar, (1931) Cal. 682, 58 Cal. 1005, 5 I.T.C. 
150 (Rankin, C.J., C. C. Ghosh and Buckland, JJ.). 

In re Bai Sakinaboo, (1932) Bom. 116 the assessee inherited from her 
father a sum of Rs. 5 lacs. She invested this in shares producing a large 
income. She executed a document wherein her share and shares of her 
3 minor sons were specified. This was held as not constituting a part- 
nership. 

(75) '"total income'' means (15) "total income" means 
total amount of income, profits total amount of income, profits 
and g-ains from all sources to and gains referred to in sub- 
zvkich this Act applies Mvnpnted section (1) of section 4 com- 
in the manner laid down in sec- puted in the manner laid dowli 
tion 16; in this Act, and ''total wofl4 

income'' includes all 
profits and gams where^ 
accruing or arising excefiir^^i 



TOTAL INCOME 


533 


S. 2(15)] 

come to which, under the provi- 
sions of sub-section (3) of 
section 4, this Act does not 
apply; 

Total income: — 

The expression is also defined in the annual Finance Acts. 
Section 4 (3) of the F'inance Act 1938, for example, defines the expres- 
sion for the purposes of sub-section (1) to mean total income as 
determined in aocordance with the provisions of the Indian Income Tax 
Act, 1922. For the purposes of super-tax the expression is explained 
in vSection 56 of the Income Tax Act 

The manner of computation is laid down in Section 16 and in the 
Schedule. 

In defining the total income it is not made clear whether any income 
of the assessee as a trustee is also to be treated as his income. F‘‘or the 
English system the following definition has been suggested : — 

( 1 ) The total income of an individual for any year of charge 

shall consist of all the income to which he is entitled on his 
own behalf and not in a fiduciary capacity. 

(2) The amount of that income shall be the aggregate of the 

following amounts : — 

ijfi iK He He He 

He He He * He 

H« H« H« H« He He 

Sec Income Tax Codification Committee Report, Vol. II, pages 3 to 5. 

In the English system at the present day, total income from all sources 
is a vital factor in income-tax law, though such was not always the case. 
“Originally the amount of total income was of importance only to persons 
c.»f small means who claimed total exemption or abatement on the ground 
that their incomes were of such exiguous amounts as to entitle them to 
exemption or abatement. 'Phe Acts nowhere contain any clear definition 
of what was meant by 'total income' or how it was to be calculated. The 
extension of the limits for abatement by the Finance Acts of 1894 and 
1898 multiplied the number of persons affected. Still more important did 
total income become on the introduction in 1910 of super-tax. For this 
lax, instead of being charged, as is ordinary income-tax, on individual 
items of income, was charged by reference to the total income of the 
taxpayer, and necessitated a return by him of his total income; Superrtax, 
however, only affected the richer classes. In 1920 the present system of 
personal and other allowances was introduced and these affect all tax- 
payers who are individuals. It was made a condition of these allowances 
lhat a return of total income shouW h^^^ made, so that a return of total 
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income became practically obligatory on all such taxpayers. The 
delivery of such a return was made obligatory in 1927. But in spite of 
the importance which it has thus acquired the omission of a proper defi- 
nition of what is meant by ‘total income' has never been remedied. The 
failure of the existing Acts to provide any clear statement of the elements 
which go to make up the total income of an individual has been the subject 
of comment in the Courts on more than one occasion. See, e.g., Kennard 
DavisS vs. Commissioners of Inland Revenue, (1923) 1 K.R. 370, 8 T.C. 
341; Lady Miller vs. Commissioners etc., (1930) A.C. 222, 15 T.C. 25”.^ 

if 

Section 27 (1) of the Income Tax Act of 1918 (English) and No. XVII 
in the Fifth Schedule to that Act, read with the above mentioned cases 
afford some general guidance as to what is meant by ‘total income' in 
English law. 

In the English system ‘total income* of a person roughly means the 
net aggregate amount of income of the various classes in respect of which 
he is liable to bear tax and is not able to pass on the liability to any other 
person. 

The income in respect of which a person is liable to bear tax falls 
under three heads: — 

(1) The income in respect of which he is liable to be directly 

charged with tax in consequence of an assessment of income. 

(2) The income in respect of which he suffers tax by deduction 

at the source. 

(3) The income in respect of which he suffers tax because, owing 

to the payment of tax, he receives a diminished amount, but 
suffers it neither by direct charge nor by specific deduction, 
(e.g., a share of the income of a trust fund, where the 
trustees pay the tax and other necessary expenses of the trust 
and distribute the net amount remaining among the benefi- 
ciaries, of whom the person in question is one). 

It has been noticed above that ‘Income' has not, strictly speaking, 
been defined. It may not be feasible to attempt a definition of ‘income' 
for income-tax purposes. A complete classification of all the various kinds 
of income taxable under the Act may however be given. Such a com- 
prehensive classification has nowhere been attempted in any particular 
section. Sections 4 and 6 read together will supply such classification. 
In the Draft Income Tax Bill prepared by the Income Tax Codification 
Committee in Great Britain Section 3 suggests a general description of 
such income and the table in that section shows the classification urtd^r^^ 
fifteen heads distinguished by letters of the alphabet. It is a cardinstf^; 

1. Income Tax Codification Committee Report, Vol. I, page 30» 
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principle of the English income-tax law that “either that from which the 
taxable income is derived must be situate in the United Kingdom or the 
person whose income is to be taxed must be resident there’'. See Colquhoun 
vs. Brooks, (1884) 14 A.C. 493 (504) per Lord Herschell, 2 T.C. 490 
(499). There the distinction between income from sources within the 
United Kingdom and income from sources abroad thus provides the most 
general basis of classification. Within each of these two categories 
diflferent kinds of income have been enumerated. In the English system 
the methods of computation and charging differ for different types of 
income, and the division into classes as given in the draft Bill is for the most 
part based on these differences. 

Under the Indian Income 'fax Act the classification may roughly be 
given as follows:— 


Income 


Derived from sources 
in British India 
or 

more accurately, arising 
or accruing in 
British India. 


To a person resident in 
British India 


Derived from sources 
without British India 
or 

more accurately, arising 
or accruing without 
British India. 

I 

T, I 

i o a person non- 
resident in British 
India 


j 

Received or 
brought into 
British India. 


Not so received 
or brought. 


Received or deemed 
to be received in 
British India. 


I 

Not received or 
deemed to be 
received in British 
India, (a) 


(a) is not taxable under the Indian Act. See notes under Section 4. 
See also ante, notes under Section 1 under the head “Territorial limitation 
of Income Tax laws.” • 


(i<5) “unregistered firm" i.1^) No change, 
means a firm which is not a re- 
gistered firm. 



CHAPTER I. 

Chargi-; of Incomf Tax. 


Old Section. 

3 . Where any Act of the 
Central Legislature enacts that 
income-tax shall be charged for 
any year at any rate or rates 
applicable to the total income of 
an assessee, tax at that rate or 
those rates shall be charged for 
that year in accordance with, 
and subject to the provisions of, 
this Act in respect of all income, 
profits and gains of the pre- 
vious year of every individual, 
Hindti undivided family, com- 
pany, firm and ' other associa- 
tion of individuals. 


New Section. 

3 . Where any Act of the 
Central I,egislature enacts that 
income-tax shall be charged for 
any year at any rate or rates, 
tax at that rate or those rates 
vshall be charged for that year 
in accordance with, and subject 
to the provisions of, this Act 
in respect of the total income, 
of the previous year of every 
individual , Hindu undivided 
family, company and local au- 
thority, and of every firm and 
other association of persons or 
the partners of the firm or. 
members of the association 
individually. 


History: — 


The Indian Income 'I'ax law, as has been pointed out already, dates 
from the year 1860. The first Income Tux 
Act XXXII of 1860 . Statute was Act XXXII of 1860. This was an 
Act for imposing duties on profits arising from property, professions, 
trades and offices. Section I of Part I of Act XXXII of i860 was the 
charging section which ran as follows: — 

“From and after the 31st day of July, 1860, there shall be collected 
and paid for the service of the Government of India, during 
the term herein limited for and in respect of the property 
and profits mentioned in the several Schedules contained in 
this Act, and marked 1, 2, 3 and 4 respectively, the yearly 
duty of three rupees for every hundred rupees of the annual 
value thereof, 


The section then referred to four Schedules wherein the different 
.sources of chargeable profits were specified. Section III of the Statute 
charged an additional duty of one per cent for reproductive public worfe 
and Section V laid down that the duties shall be charged and 
yearly assessments and “every assessment made under this Act witlim^^ 
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yeiar appointed for making the same, shall be deemed to be for the current 
year, and shall be in force for such year/' According to Section VI 
such year was to commence on the 1st August 1860. Section LXXXVIII 
made ‘'all Bodies politic or corporate or collegiate, and all companies or 
societies of persons, whether corporate or not corporate, and the property 
thereof" chargeable with the same duties. Section CCXUII empowered 
the Governor-General in Council to postpone the operation of the Act in 
any part of India. By its Section CCXLIX the Act and the Duties were 
to, continue in force until the 1st day of August 1865 and no longer. 
Section CCXLVllI defined “person" as including any corporation, and 
“company" as extending to “any Society, Association, Fraternity, or 
Partnership of any kind whatever, of or carried on by more than six 
persons”. 


Act IX of 1868. 


The Duties imposed by Act XXXII of 1860 terminated on the 1st day 
of August 1865. But the same tax was reimposed 
by Act IX of 1868 of which the preamble 
recited: — “whereas it is expedient to impose a tax on all persons exer- 
cising i)rofessions and trades in British India it is hereby enacted as 
follows : — " 


Section I of this Act defined 'person' as including a ‘firm' and Section 
III named certain persons as exempted from the operation of this Statute. 
The tax imposed by this Statute was somew^hat in the nature of a licence 
tax. Section V enacted that “Every person who, on or after the first 
day of May 1868, exercises any profession or trade, and whose annual 
profits from his profession or trade, professions or trades, are rupees 500 
or upwards, shall take out a certificate, and shall annually pay in advance 
for the same the sum specified in Schedule A hereto annexed.'' Such 
certificate was to remain in eflfect and continue in force from the day of 
its date until the 30tH of April next following, on which day every year 
all such certificates were to expire. The holder of a certificate w^as required 
by Section VII to take out a fresh certificate for the year following, 
if he had any intention of continuing his profession or trade, and this 
lenewal had to be done from year to year as long as the said person 
continued his. profession or trade. The minimum certificate fee was 
Rs. 8, to be paid by persons whose annual profits would be assessed 
^it Rs. 500 or at more than Rs. 500 and less than Rs. 1000, while the 
maximum fee pf Rs. 6400 was fixed for persons whose annual profits 
would be assessed at Rs. 400,000 and upwards. By Section XXII the 
Treasurer, Secretary, or Principal agent of every Joint Stock Company 
carrying on business in British India was directed to take out a certifi- 
cate oh behalf of such company, and to pay annually in advance for such 
certificate Rs. 500 and a further $um of Rs. 500 for each of the company's 
branches and ag^cies in British India/ or, in the alternative, the sum 
of one per cent otl the dividend such coirhj^y dunrtg^ 
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year ending the 31st of March in the year of assessment. Under Section 
XXIII Government officials, other than those exempted under Section 3 
or by order under Section 4, were deemed to exercise a profession but 
they had not to take out any certificate. One per cent of the official 
income of such Government officials was to be deducted at the time of 
payment. In case of Government officials exercising any profession or 
trade with permission, their official income was not to be taken into 
consideration in determining under which of the classes mentioned in 
Schedule A they were to be brought for the purpose of assessment. 
Servants of companies, like Government servants, were not liable to take 
out any certificate, but one per cent of their income was to be deducted 
at the time of payment if such income amounted annually to Rs. 1000 
or upwards (Section XXIV). The Act was to come into operation on 
the 1st of May 1868; but Section 4 empowered the Governor-General 
of India in Council to wholly exempt, by order, from the operation of 
the Act any part of British India, or any tribe or class of persons in 
British India or in any such part. 

The period intervening betw'cen 1868 and 1886 may be passed over 
as the taxing Acts passed during the period were more or less based on 
the Act of 1868. 


Act II of 1886 was ‘*'An Act for imposing a lax on income derived 

Act II f 1886 from sources other than agrictilhire'\ Section 4 

of this Act was the charging section and it read 
as follows: — “Subject to the exceptions mentioned in the next following 
section, there shall be paid, in, the year beginning with the first day of 
April, 1886, and in each subsequent year, to the credit of the Govern- 
ment of India, or as the Governor-General in Council directs, in respect 
of the sources of income specified in the first column of the second 
schedule to this Act, a tax at the rate specified in that behalf in the 
second column of that schedule.” Section 5 contained a list of the 
exceptions to the tax. By Section 6 the Governor-General in Council 
was empowered to “exempt from liability to the tax the whole or any 
part of the income of any class or tribe, or of any persons residing in 
any specified area” and also to revoke the exemption. The second 
Schedule to the Act was divided into four parts, dealing respectively 
with Salaries and Pensions, Profits of Companies, Interest on Securities, 
and Other Sources of Income. The second column of the Schedule con- 
tained the 3 [ates of tax and the exemption limit for each source of income 
where there was any such limit. 

The Sections of Act VII of 1918 that governed the operation of 
Art VTT „f iQift charging were Sections 3 (2), 5, ^11, 14 (l)' ^i 
19. Section 5 gave the classes of 
chargeable to tax. It read:' ■ 
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“Save as otherwise provided by this Act, the following classes of 
income shall be chargeable to income tax in the manner 
hereinafter appearing, namely, — (i) Salaries, (ii) Interest 
on securities, (iii) Income derived from house-property. 
(iv) Income derived from business. (v) Professional 
earnings, (vi) Income derived from other sources." 

Section 3 (2) contained a list of the classes of income that were 
exempted from taxation. In Sections 6-11 was laid down the manner in. 
which those classes of income were respectively to be charged. The 
amount of chargeable income and the period for which the assessment 
was to be made were specified in Section 14 which ran as follows: — 

(1) The aggregate amount of an assessee's income chargeable- 

under each of the heads mentioned in Sections 6 to 11 shall 
be the taxable income of the assessee. 

(2) Subject to the conditions liereinbefore set out, there shall be 

levied in respect of the year beginning with the first day 
of April, 1918, and in respect of each subsequent year, by 
collection in that year and subsequent adjustment as herein- 
after provided income-tax upon every assessee in respect of 
his taxable income in that year at the rate specified in 
Schedule 1 : 

^Provided that, where the assessee is a company or a firm 
constituted under a registered instrument of partnership 
specifying the individual shares of the partners and the tax- 
able income of such company or firm is two thousand rupees 
per annum or upwards income-tax shall be levied at the 
maximum rate specified in Schedule I." 

Provision for subsequent adjustment referred to above was made by 
Section 19. The adjustment was to be made in the year following that 
for which the tax was paid, and the difference between the amount of 
income-tax w^hich should have been paid in respect of the actual total 
income as ascertained in the year following and the aggregate of the sums 
already paid by or on behalf of the assessee in respect of income-tax 
for the previous year was to be paid by or refunded to the assessee as 
the case might be. All incomes amounting to, less than Rs. 1000 were 
exempted from the tax. The minimum rate was 4 pies in the rupee pay- 
able in respect of incomes of the annual value of Rs. 1000 and upwards 
to Rs, 1999, while the maximum rate was one anna in the rSpee, to be 
paid in respect of incomes amounting to Rs. lOOOOO and above. Power 
v/as given by Section 44 to the Governor-General in Council to ‘'make 
an exemption, reduction in rate or other modification, In respect of 

^ Substitqted by 4 of Act XYIl Of 1^, 
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IiKome-tax in favour of any class of income, dr in regard to the whole 
or any part of the income of any class or persons.*' 


Fundamental changes were brought about in respect of the charging 
of income-tax by the Income Tax Act of 1922 
Act XI of 1922. 1922). Section 3 of this Act, which 

w^as the charging section, read originally as follows: — “Where any Act 
of the Indian Legislature enacts that income-tax shall be charged for any 
year at any rate or rates applicable to the total income of an assessee, 
tax at that rate or those rates shall be charged for that year in accord- 
ance with, and subject to the provisions of, this Act in respect of all 
income, profits and gains of the previous year of eveiy^ individual, com- 
pany^ firm and Hindu undivided family." 


The following amendments were subsequently made: — 

(a) The Indian Income-tax (Amendment) Act, 1924 (Act XI of 
1924) which came into force retrospectively from 1st April, 
1923, by its Section 11, laid down the following in its 
Section 3: — 

“In Section 3 of the said Act (Act XI of 1922) for the 
words Individual, company, firm and Hindu undivided 
family' the words 'individual, Hindu undivided family, 
company, firm and other association of individuals' shall be 
substituted." 


N.B. As to the significance of this transposition of the 
words, see per Costello, J. in B. N. Elias vs. Commissioner, 
(1935) 63 Cal. 538, 40 C.W.N. 476, 9 I.T.C. 1 and 
Mufti Mahomed vs. Commissioner, (1936) All. 817. 

See also, Commissioner vs. Laxniidas, (1938) Bom. 41, 
I.L.R. (1937) Bom. 830; and Commissioner vs. Dwarkanath 
Harischandra, (1938) Bom. 353. 

(b) The Government of India (Adaptation of Indian Laws). 
Order, 1937, which came into force on 1st April, 1937, laid 
down in Schedule I : — 

“(In Section 3 of the Indian Income Tax Act, 1922). 
For 'Act of the Indian Legislature' substitute 'Act of the 
Central Legislature'." 


The vital changes effected by Act XI of 1922 may be briefly noticed; 

here. In the first place, income-tax could, after 
passing of this Act of 1922, be charged’ Qjdjfr 
if an Act of the Indian Legislature enacted that; 
the tax should be charged Secondly, the rates of tax were to be 
by the said Act of the Indian Legislature, and not by the Income. 

Act Lastly, the tax was to be chatted in any year in respect . 
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income of the previous year and not of the current year as was the 
practice before. 

In Section 4 (3) was to be found a list of the classes of income which 
were excluded from the operation of the Act. Section 6 contained the 
heads of income chargeable to income-tax. It ran as under: — 

“Save as otherwise provided by this Act, the following heads of 
income, profits and gains, shall be chargeable to income-tax 
in the manner hereinafter appearing, namely : — 

(i) Salaries. 

(ii) Interest on securities. 

(in) Property. 

(iv) Business. 

(z/) Professional earnings. 

(z/i) Other sources. “ 


In Sections 7-12 the manner in which these classes of income 
were to be respectively charged was laid down. By Section 60 the 
Governor-General in Council was given the power of making exemptions, 
etc., and of granting relief to a salary-earning assessce under certain 
circumstances specified therein. 


The changes that have been introduced in Section 3 by the Indian 
Income Tax (Amendment) Act 1939 (Act VII 
of 1939) do not embody any departure from the 
main principle of charging as laid down by the Act of 1922. Only the 
language of the section has been improved upon by suitable additions, 
alterations and rearrangement w^hereby all room for ambiguity that 
formerly existed as regards the application of rates to income and the 
interpretation of the wording of the section as to the classes of assessees 
has been eliminated. 


Two things need be carefully remembered in connection with the slow 
evolution of the principle underlying charging in the Indian Income Tax 
Acts. In the first place, it should be borne in mind that while all Acts 
prior to the Act of 1922 themselves imposed the income-tax and fixed 
the rates thereof, the Act of 1922 has been made to depend for its opera- 
tion on an act of the Indian Legislature authorizing the imposition of 
the tax and the rates of ^x, too, are to be fixed by the said Act of the 
Indian Legislature. In the second place, there has been, through succes- 
sive stages of experience, a progressive movement towards simplicity and 
elimination of ambiguity, — towards making the section of charging fool- 
proof, if one might say so. Thus; the difficulties that formerly iarose out 
of the system of subsequent adjustment prevalent under^ Act VII of 1918 
have been removed by the present system of making assessment for any* 

year in respect of th^ inqime' pL ^^9 tbc 
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lation of the section so far as it relates to the different classes of assessees- 
has been freed from ambiguity as far as possible. 


English Law. 

The charging of income-tax in English law is governed by Part 1 
(comprising Sections 1-3) of the Income Tax Act, 1918 (8 & 9 Geo, 5, 
C. 40) which provides as follows: — 

“(1) Where any Act enacts that income-tax shall be charged for 
any year at any rate, the tax at that rate shall be charged 
for that year in respect of all property, profits, or gains 
respectively described or comprised in the Schedules marked 
A, R, C, D, and E, contained in the First Schedule to this 
Act and in accordance with the Rules respectively applicable 
to those schedules. 

(2) Every assessment and charge to tax shall be made for a year 

commencing on the sixth day of April and ending on the 
following fifth day of April, except where under the provi- 
sions of this Act weekly wage-earners arc to be assessed and 
charged quarterly. 

(3) The due proportion of tax shall be charged for every fractional 

part of twenty shillings, but no tax shall be charged of a 
lower denomination than one penny.*' 


As drafted in the 
Amending Bill. 


In the Amending Bill of 1936 the Income Tax 
Codification Committee has drafted the Section as 
follows : — 


“The provisions of this Act apply to income-tax charged for any 
year ; and 

(a) the income-tax charged at a standard rate (in this Act referred 

to as ‘standard tax') shall be charged in respect of income 
of the various classes mentioned in this Act, in accordance 
with the provisions of this Act applicable to those classes 
respectively ; 

(b) the income-tax charged at additional rates in respect of the 

excess of an individual's total income over a stated amount 
(in this Act referred to as ‘surtax’) shall be charged in; 
accordance with the provisions of this Act relating to 
surtax.” (Income Tax Codification Committee Report, 1936, 
voi. II, pp. 1-2). . 

As the Act of 1918 consolidates the two main statutes of 1842 ancl’s 
Act of 1842 (5 & 6 (5 & 6 Vic. C. 35, and 16 & 17 Vic. C 

Viet., c. 35). along with subsequent minor legislations 

charging portion of the A,ct of 1842 is quoted below 
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‘'(i) That from and after the Fifth Day of April one thousand eight 
hundred and forty-two there shall be charged, raised, levied, 
collected, and paid, unto and for the use of Her Majesty, 
Her Heirs and Successors, during the term hereinafter 
limited, the several Rates and Duties mentioned in the 
several Schedules contained in this Act, and marked 

respectively (A), (B), (C), (D) and (E) 

(ii) And be it enacted, that upon every fractional Part of twenty 
shillings of the annual profits or gains aforesaid the like 

^ Proportion of Duty, at the Rate before directed, shall be 

charged provided no Rate or Duty shall be charged of a 
lower Denomination than One Penny'*. 

It is worth noticing here that the annual dependence upon a Finance 
Act materially affects the character of the Income Tax Statute. The Act 
is reduced to the status of a mere ‘‘Finance Clauses Act". In Bowles vs. 
^Attorney-General & ors., (1911) 5 T.C. 685 (689), Parker, J., fully 

explained the temporary nature of income-tax in England, in form, though 
iiot in substance, thus: *'h appears certain that the income-tax was 
originally imposed as, and was intended to be a temporary tax only, and 
the Acts regulating its collection have always been so drawn as to expire 
automatically (except as to arrears) at the end of the period of such 
imposition. If re-imposed at the end of this period the Acts were revived 
and continued by the Act re-imposing the tax, but again only for the 
period of re-imposition. The tax is still, as a matter of form, imposed 
as a temporary tax only, the period of imposition being for one year, 
but the hopes once entertained that it would be in fact temporary have 
long since vanished, and though imposed only from year to year, it is 
in substance a permanent tax, and the officials responsible for its collec- 
tion are in fact permanent officials.” The observations of Lawrence, L.J., 
im a case arising in the year 1923-24 [The Luipaar<Ts Vlei Estate and 
Gold Mining Co., Lid. vs. The Commissioners of Inland Revenue, 15 

T. C. 573 (591)] will also elucidate the point. Said His Lordship: 
''Section 14 of that Act (The Finance Act, 1923), reading it so far as 
it is material, is this: 'Income Tax for the year 1923-24 shall be charged 

at the rate of four shillings and six pence* and then sub-section 

(2): 'AH such enactment^* relating to income-tax as were in force 

and effect with respect to the duties of income-tax and super-tax granted 
for the year 1922-23 shall. . . . have full force and effect with respect to 

the duties of income-tax.... granted by this Act*. The effect of 

that is that the Act' of 1918 aiid all its provisions, including those con- ' 
tained in the Schedules, must be read as if they had been re-enacted by 
the Act, of 1923 with regard to the Income Tax imposed by that Act/* 
So the whole of the Income Tax Act of 1918 is re-enacted as it were> 
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by the Finance Act of each year, subject to the amendments made by this 
Act, before its provisions can come into force. 

Secondly, it will be found that under the Act of 1918 assessment in 
any year is made in respect of the income of that year according to the 
Rules applicable to the Schedules. But while that is fully true of all 
income described or comprised in Schedules A, B, and C, there is some 
difference in procedure as regards income coming under Schedules D 
(Profits of Trades and Professions) and E (Income from Offices, 
Employments and Pensions). Speaking generally, under these Schedules 
the amount of income to be taxed is ascertained, in cases of levy by 
direct assessment, according to the profits of the year preceding the year 
of assessment,^ and in these cases income-tax will be charged on that 
amount, notwithstanding that no profits arise from that source within the 
year of assessment.* But there is no liability to tax if the source of 
income has ceased to exist during the year of assessment. This follow^s 
fromi the very scheme of the Statute. 

The provision for charging income-tax under the different Schedules 
(A, B, C, D, E) at one time gave rise to the view that the lax was not 
one tax, but a collection of different taxes. That view has been discarded 
once for all since the authoritative pronouncement of Lord Macnaghten 
in London County Council vs. Attorney-General, (1900), 4 T.C. 265; 
(1901) A.C. 26. His lordship observed: ‘Tncome-tax, if I may be 
pardoned for saying so, is a tax on income. It is not meant to be a tax 
on anything else. It is one tax, not a collection of taxes essentially 
distinct. There is no difference in kind between the duties of income- 
tax assessed under Schedule D, and those assessed under Schedule A or 
any of the other Schedules of charge. One man has fixed property, 
another lives by his wits, each contributes to the tax if his income is 
above the prescribed limit. The standard of assessment varies according 
to the nature of the source from which taxable income is derived. That 
is all.’^ (4 T.C. 293-294). 

The main difference between the English law and the Indian law in 

Difference between respect of charging is that under the Ei^lish lavr 
Engli^ Law and Indian assessment is made in respect of the income of 

the current year though in certain cases the 
amount of income is computed according to the profits of the year preceding 
the year of assessment and tax also is paid on that amount, but undiw 


’ See Finance Act, 1926, Sec. 29 and Finance Act, 1927, Sec. 45. See 

transfer of certain property from Sch. A to Sch. D, Sec. 28 of the Fiiuiil^i 
Act, 1926, read with Rules applicable to Cases I and III of Sch. D. '*’0 
See Finance Act, 1^, Sec. 22. ' 

■ Kbnstam, pp. 5>6. ' 
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the Indian law, in all cases tax is charged in any year in respect , of the 
income of the previous year. 

It may be noticed here that as in England, so also in India the rates 
of tax are fixed by the annual Finance Act. 

Is the Income Tax Act (1922) a Finance Clauses Act? 

It has been shown already that the English Income Tax Act of 1918 
is a '‘Finance Clauses Act.” Is that expression strictly applicable to the 
Indian Income Tax Act of 1922? No doubt the language of the charging 
section of the Indian Act is modelled on that of the English statute, but 
it is not identical with the latter. Section 3 of the Indian Act begins 
thus: “Where any Act of the Central Legislature enacts that income-tax 

shall be charged at any rate or rates, But the 'subsequent 

qualification that “tax at that rate or those rates shall be charged for 
that year in accordance nnth, and subject to the provisions of, this Act*' 
seems to limit that authority to merely the fixation of rates, since the 
Income Tax Act itself is to remain untouched by the Indian Finance Acts, 
as the words italicised clearly show. The Indian Finance Acts do not 
re-enact the Income Tax Act as is done by the English Finance Acts. 
This will be noticed from a ‘ comparative perusal of the. portion of an 
English Finance Act relevant to Income Tax and the analogous portion 
of an Indian Finance Act. A specimen of the former will be found in 
the course of the observations of Lawrence, L.J., quoted above."' Below 
is quoted the relevant portion of the Indian Finance Act, 1937 : — 

“7. (1) Income-tax for the year beginning on the 1st day of 

April, 1937, shall be charged at rates applicable to the total income 
of each assessee the same, and increased in each case by the same 
fraction of the amount of the rate, as for the year beginning on 
the 1st day of April, 1936. 

(2) The rates of super-tax for the year beginning on the 
1st day of April, 1937, shall, for the purposes of vSection 55 of 
the Indian Income-tax Act, 1922, be the same rates, increased in 
each case by the same fraction of^the amount of the rate, as for 
the year beginning on the 1st day of April, 1936. 

(3) For the purposes of sub-section (1) ‘total income^ 
means total income aS determined in accordance with the ptovisions 
of the Indian Income-tax Act. 1922.” 

Th^ English Income Tax Act dies an annual deatfi and is brought 
back to life by the annual Finance Act. The Income Tax Act in India, 

^ The Lutppaxd'i VUt Estate and Gold Mininft Co.- 
of Ifdtmd Reveme^^t^ ■ ^ 

w V:.'- ..v, 
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on the other hand, enjoys a permanent lease of life, so to say. Its 
existence does not depend on an Indian Finance Act, and as such it can- 
not strictly be treated as a “iMnance Clauses Act.” 

Comparison between the charging section in the English Statute 

TO o r 4 . 1 . T (Section 1 of the Income Tax Act, 1918) and 

Is Sec. 3 of the Income \ , -r i ,r. . ^ ^ t 

Tax Act, 1922, the real that m the Indian law (Section 3 ot the Act of 

charging section ? 1922) may be carried a step further. At one 

time doubt had arisen as to whether Section 1 of the English Statute, 
as annually revived by the Finance Act, was the real charging section or 
Vvhether it was the provisions contained in the five Schedules with respect 
to the different Cases which were the source of authority for charging. 
That doubt has been set at rest by authoritative judicial pronouncements. 
In Grainger vs. MaxiveWs Executors, (1925) 10 T.C. 139 (152) 

Warrington, L.J., expressly stated that “the tax had already been charged 
by a^ jirjpvious provision of the Act,” meaning Section 1 of the Act thereby. 
Tal^^g of Schedule D, which was material to the case, he opined that 
the provision for the different cases under that Schedule which ran as 
“Tax under this Schedule shall be charged under the following cases res- 
pectively” was nothing more than “the regulation of the mode in which 
that charge shall be carried out.” In the same case Pollock, M.R., 
expressed an identical view (10 T.C. 147). After pointing out how 
Section 1 of the Income Tax Act had been brought into operation by 
ihe Finance Act of that year the learned Master of Rolls observed: 
“Schedule D, deals with the method of carrying into effect that charge 
imposed by Section 1”. In Whitney vs. The Commissioners of Inland 
Revenue, ( 1924-25 ) 10 T.C. 88 (112) Lord Wrenbury made this clear 
statement: “There are in the Income Tax Act, 1918, two charging 
Sections, vis., Section 1 relating to the Income Tax; and Section 4 to 
vSuper-tax.” In another case, also coming under Schedule D, Martin vs. 
Lowry, (1925-26) 11 T.C. 297 (312), Pollock, M.R., reiterated his view 
as to Section 1. His observation was: “Schedule D contains the detailed 
provisions nccessai 7 to work out the application of the Act to the trades, 
professions, employments and vocations and other activities and receipts 
which are embraced in its wide ambit. The charge upon the subject is 
found in Section 1, which is as follows: ”. 

Likewise, Section 3 of the Indian Income Tax Act of 1922 gave rise 
to the question whether this Section itself is the real charging sectipll. 
This again involves two questions: in the first place, whether Act XI 
of 1922 by itself by its Section 3 charges any income to income-tax, or 
whether it is only the Finance Act of any year which really is the charging; 
Act. From the language of Section 3 it would have been possible to 
contend that the Act itself by its own operation and by its Sections 3 aiW.! 
6 makes income chargeable to tax. The determination of rates 
left to the Finance Acts. Unlike the English Statute, which 
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be adapted by the annual Finance Acts, the Indian Statute operates with- 
out any such subsequent adaptation. The words “in accordance with and 
subject to the provisions of this Act,” in Section 3 of the Indian Statutes 
mark the difference between the Indian and the English Statute in this 
respect. The Indian Statute is made permanent in its operation. The 
Indian Finance Acts need not and do not re-enact it for any particular 
year. The English Statute, however, does require to be and is re-enacted 
by every Finance Act and is, by that Act, adapted for the purposes of 
such Finance Act. 

All these seem to follow from the language of the Section. But in 
Commissioner of Income Tax, Bombay vs. Western India Turf Club Ltd-, 
(1928) P.C. 1 — 55 LA. 14, the Judicial Committee obsetwed: “The 
argument which has been used in favour of the appeal seems to involve 
the fallacy that liability to tax attached to the income in the previous 
>ear. That is not so. No liability to tax attached to the incomeCi^ this 
Company until the passing of the Act of 1925, and it was theit^w be 
taxed at the rate appropriate to a Company’\ In this case, however, the 
only question before their Lordships was the question of rate applicable 
and for this purpose certainly the Finance Act determined the extent of 
liability. Here the Western Indian Turf Club was originally an unregis- 
tered association. As from the 1st April, 1925, it was converted into a 
company by being registered under the Indian Companies Act (Act VII 
of 1913). The question raised in the case was at what rate this Company 
should pay super-tax for the tax-year commencing on the 1st April, 1925 
in respect of the income of the year 1924-25. It was in answering this 
question that their Lordships made the above observations and it wnll not 
be unreasonable to take them as referring only to the rates. In an earlier 
passage in the same case their Lordships observed: “In other words, for 
the purpose of ascertaining the rate of tax you are referred to a Statute, 
to be afterwards passed”. 

Assuming that Act XI of 1922 by its own operation makes income 
chargeable to tax, the next question is : which is the charging Section in 
it? Is it Section 3 or Section 6? Comparing Section 3 of the Indian 
Statute with Section 1 of the English Act and following the principle 
underlying the English decisions referred to above the verdict could be 
given in favour of Section 3. Their Lordships of the Privy Council, 
however, have held {per Lord Russell) that “although Chap.I (of the 
Income Tax Act, 1922) is entitled ^Charge of Income-tax,' the real 
charging section would appear to be Section 6 which occurs in Chap. 3”. 
[Probhat Chandra Barua vs. (1930) 57 I.A. 228, A.I.R. (1930) 

P.C. 209 (211)]. But in Bifoy Singh vs. Commissionier of Income Tax, 

Bengal, P.C 145, 60 I*A. m, 

Section 3 -af; th^ driving :'S ■ ■. ■ 
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The question may arise as to whether Section 3 in Chapter 1 which 
is entitled “Charge of Income Tax, limits 
Scope of Sec. 3. Chapter 3 bearing the heading “Taxable Income*'. 

On this point the observ<itions of Panckridge, J., in In the matter of 
Nrmngha Chandra Nandy Chozvdhury, (1936) 41 C.W.N. 46 (52) 
= (1936) I.T.R. 428 are significant. His lordship said: “In Raja Be joy 
Singh Dudhuria vs. Commissioner of Income Tax, Calcutta, (60 I.A. 196) 
Lord Macmillan in delivering the judgment of the Judicial Committee 
observed at page 200 : — 

When the Act by Section 3 subjects ‘all income’ of an individual, 
it is what reaches the individual as income which it is intended to 
charge. 

“Having regard lo those observations and the words of Section 3, 
I was disposed to think that it was possible that the pi*ovisions of Chapter 
m Act were to some extent limited by Section 3. If that were 

so, * is possible that the profits or gains of any business carried on by 
an assessee would not be taxable unless they were his profits or gains 
within the meaning of Section 3. I have come to the conclusion, however, 
that no such difficulty arises and that the provisions of Chapter III must 
be construed as they stand. For example, it is clear that under Section 9 
an assessee is liable in respect of the annual value of property of which 
he is the owner although in the year in question he has, in fact, derived 
no income or other profit or advantage from his ownership.’* 

Regarding the scope of Section 3 the Rangoon High Court in Chalmers 
I'S. Emperor, (1924) Rang. 30 (31) = 1 Rang. 335, observed ( per 
Robinson, C.J., and May Oung, J,) that Section 3 was a general provi- 
sion and was, moreover, subject to the provisions of the Act and, naturally, 
to those of Section 18 under which the case before their Lordships arose. 


Analysis of the Section : — 

1. Tax is on income’: 

Section 2 (6c) defines ‘income’. 

Commissioner of Income Tax vs. Shazv Wallace & Co^ 
(1932), 59 LA. 206= (1932) P.C. 138=5 LT.C. 211 (Sir 
George Lowndes). 

2. It is one Tax and is in respect of the TTotal income’: 

Section 2 (15) defines ‘Total income’. 

See also Section 4: ^ 

Expansion into ‘income, profits and gains’ is more a ; 

of words than of substance: Commissioner of 
Tax, Bengal vs. Shaw Wallace & Co., lA. 206. 

London County Council vs. Attorhey-General, (190l) ;i?^^ 
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26—4 T.C. 265 (293-295); per Lord Macnaghten; Gopal 
Saran vs. Commissioner, (1935) 62 LA. 207= (1935) 
P.C. 143=8 I.T.C. 340=1935 I.T.R. 237. 

3. Tax is charged in arrear: 

Tax for any year is charged in respect of the total income of 
the previous year. 

In re Bchari Lai Mullik: (1927) 54 Cal. 630= (1927) Cal. 

553=31 C.W.N. 157=2 I.T.C. 328. 

Commissioner vs. Western India Turf Club: (1928) 55 LA. 

14= (1928) P.C. 1=2 I.T.C. 227. 

Commissioner vs. Tchri Garhwal State: (1933) 61 LA. 1 
= (1934) P.C. 34=1934 I.T.R. 1. 

4. Income must be the income of the assessee: 

Sources of Income are given in Section 6. 

(t) Income wrongfully derived will none the less be inconSft’^J^U'ge- 
able to tax: 

In the matter of CInmilal Kalyan Das, (1925) All. 287= 
1 I.'r.C. 418= 47 All. 368. 

Bircndra Kishure Manikya vs. Secretary of State, (1921) 25 
C.W.N. 80=48 Cal. 766=1 I.T.C. 67. 

Sri Gopalji vs. Commissioner, (1931) Lah. 376. 

Mann vs. Nash, (1932) I K.R. 752=16 T.C. 523. 

Trust income; — ■ 

(ii) Income will nevertheless be ‘income’ even though the person 
may not have any beneficial interest in it: Income as a 
Trustee is also income chargeable to tax: 

Commissioner vs. Trustee, (1934) 61 I. A. 209= (1934) P.C. 

116=7 I.'r.C. 195=2 I.T.R. 148. 

Archer-Shee vs. Baker, (1927) A.C. 844=11 T.C. 749, also 
(1931) A.C. 212=15 T.C. 693. 

Williams vs. Singer, (1921) A.C. 15=7 T.C. 387. 

(a) Destination of income is immaterial. 

Pondicherrv Railway case, (1931) 58 I. A. 239= (1931) P.C. 
165=5 f.T.C. 363. 

Bijoy Singh Dudhuria’s case, 60 LA. 196= (1933) P.C. 145, 
British Sugar Manufacturers Ltd., (1938) 1 All. E.R. 149. 
Union Cold Storage Co., Ltd. vs. Adamson, (1931) 16 T.C. 
; 293.- . 

Tata Hydro Electric Agencies etc., 64 I.A. 215= (1937) P-C^. 

■ '■■■ ^■. 139 .,'; 

(uif But uh' oVdef to be it bfe received r 

Loan due but not ree^lVM 
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Commissioner vs. Kameshwar Singh, (1933) 60 I.A. 146= 
(1933) RC. 108=6 I.T.C. 401 = 1933 I.T.R. 94; 

Raghunandan vs. Commissioner, (1933) 60 I.A. 133= (1933) 
RC. 101 = 1933 I.T.R. 113. 

See in this connection the meaning of the words “accruing, 
arising” and Section 13 of the Income Tax Act: Phra 
Phraison Salarak, (1928) 6 Rang. 598= (1929) Rang. 1 
=3 I.T.C. 237. . 

V. G. Every, (1937) 41 C.W.N. 823=1.L.R. (1937) 2 Cal. 
327. 

(iv) It must be income to which the Income Tax Act applies: — 

See Section 4. 

5. The assessees are: 

. (i) Individual: — 

Trustees vs. Commissioner, (1934) 61 l.A. 209= (1934) P.C. 
116=7 I.T.C. 195. 

Commissioner vs. Gomedali, (1937) P.C. 239=5 I.T.R. 416. 

(if) Hindu undivided family: — 

In re: Moolji Sicka, (1935) 40 C.W.N. 517. 

Kalyanji VithaJdas vs. Commissioner, (1937) 64 l.A. 28. 

Commissioner vs. Gomedali, (1935) Bom. 412; 59 Bom. 618, 
(1937) RC. 239; 5 I.T.R. 416. 

(tit) Company : — 

Commissioner of Income Tax, vs. Official Liquidator, (1934) 
All. 170=56 All. 685=1934 I.T.R. 79. (Company in 
liquidation). 

In re: Eeni Fclkai Mining Co., — (Liquidator assessed), 
(1933), (1934) 1 Ch. 406=18 T.C. 632. 

(iV) Local authority: — 

For definition; 

See The General Clauses Act (X of 1897), Section 3 (28). 

See also The Local Authorities Loans Act (IX of 1914), 
Section 2. 

(r/) Firm collectively or partners of the firm individually: — 

Jaidayal Madan Gopal, (1933 ) 54 All. 846= (1933) All. 77 
=6 I.T.C. 226=1933 I.T.R. 186. 

Basanti vs. Babulal, (1931) All. 225. 

Sheodayal vs. Joharniuli, (1924) Cal. 74=50 Cal. 549. 

Brojolal vs. Budhnath, (1928) 55 Cal. 551= (1928) Cal. 1^. 

Kade'r Bux vs. Bukt Behari, (1932) Cal. 768=36 C.W.H«i 
489. ■ 
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Prabhulal vs. Commissioner, (1935) All. 523=8 I.T.C. 50= 
1935 I.T.R. 197. 

Chandrika Prasad vs. Commissioner, (1939), 1939 I.T.R. 269. 

Hassan Kasam Dada vs. Commissioner, (1937) 41 C.W.N. 
629= (1937) 2 Cal. 160= (1937) 5 I.T.R. 182. 

Sri Thakur Ramkrishna Muraji vs. Ratanchand, (1931) 35 
C.W.N. 841 (P.C.) (Hindu joint family as a partner). 

D. M. Steivart vs. Lucknow Ice Association, (1926) Oudh 
191. 

(ti) Other association of persons collectively or members of the 

association individuallly. 

Hotz Trust case, (1930) 11 Lah. 724=1930 Lah. 929=5 
I.T.C. 8. 

B. N. Elias, In re (1935) 63 Cal. 538=40 C.W.N. 476=9 
I.T.C. 1. 

Laxmidas Devidas & another, (1938) Bom. 4r=I*X.R. 
(1937) Bom. 830== 5 I.T.R. 584. 

D. H. Pitalc another. In re (1938) Bom. 353=5 I.T.R. 
716. 

Mufti Mohammed Aslam, (1936) All. 817=10 I.T.C. 26. 

Keshardeo Chamria, (1937) I.L.R. (1937) 2 Cal. 358= 
A.I.R. (1937) Cal. 583=5 I.T.R. 246=10 I.T.C. 319. 

6. Rates at which tax for any year is to be charged are left to be 

given by the Central Legislature. 

7. Rate is applicable to total income. 

8. Double taxation is to be avoided. 

Tax is on ^Income.’ 

This is clear from the very language of the Section. As to what is 
‘income’, see notes under the definition of Income. Regarding what is 
‘income’ within the meaning of the Income Tax Act it has been held by the 
Judicial Committee in Commissioner of Income-tax, Bengal vs. Mercantile 
Bank of India Ltd., (1936) 63 I. A. 457 (470) that “as regards this point 
there is no ground for distinction between the Imperial Act and the Indian 
Act.’’ In Commissioner of Income Tax, Bengal vs. Shaw Wallace & Co., 
(1932)„59 I.A. 206 Sir George Lowndes, in delivering the judgment of 
the Board, while expressing general warning against treating questions 
under these Acts as in pari materia said: (1) “The object of the Indian 
Act is to tax ‘income’, a term which it does not define. It is expanded, 
no doubt, Into ‘income, profits and gains’, but the expansion is more a 
matter of words than substance.” This states compendiously the same 
view a$ is expressed in regard to the Imperial Act by I<ord Maciiaghtoj 
in London Cdimty Council ys. Attarney-Gehered, (1901) ■ A;C. 26, 4 T*Cf 
265 (293-295). His I.oirdship obsW!^;*":^^^ 
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“Income Tax, if I may be pardoned for saying so, is a tax on 
income. It is not meant to be a tax on anything else. It is one 
tax, not a collection of taxes essentially distinct. There is no 
difference in kind between the duties of Income Tax assessed 
under Schedule D, and those assessed under Schedule A or any 
of the other Schedules of charge. One man has fixed property, 
another lives by his wits, each contributes to the tax if his income 
is above the prescribed limit. The standard of assessment varies 
according to the nature of the source from which taxable income 
is derived. That is all. Schedule A contains the duties chargeable 
for and in respect of the property in all lands, tenements, and 
hereditaments capable of actual occupation. There the standard is 
annual value. It is difficult to see what other standard could have 
been adopted as a general rule. But there again, if the subject 
of charge be lands let at rack rent, the annual value is 'understood 
to be the rent by the year at which the same are let.* In every 
case the tax is a tax on income, whatever may be the standard 
by which the income is measured. It is a tax on 'profits or gains* 
in the case of duties chargeable under Schedule A, and everything 
coming under that schedule, the annual value of lands capable of 
actual occupation as well as the earnings of railway companies and 
other concerns connected with land — just as much as it is in the 
case of the other schedules of charge. And it is to be observed 
that the expression 'profits or gains* which occurs so often in the 
Income Tax Acts is constantly applied without distinction of the 
subject of charge under all the schedules. I need not trouble your 
Lordships by giving instances of this use of the expression, because 
I shall presently have occasion to call your Lordsiiips* attention 
to a section in the Act of 1842 in which it so happens that the 
expression 'profits or gains arising from lands, tenements, heredi- 
taments or heritages* is used to denote the annual value of lands 
capable of actual occupation brought into charge under Schedule 
A. I will only refer in passing to one rather striking example. 
The 'general declaration* required by the Act of 1842, Section 190, 
Schedule G, XV, is described as 'general declaration by each per? 
son returning a statement of profits under Schedules A, B, D, 
or E*.** 

In the same case Lord Davey observed: — 

“Again it is said. .... .that the expression 'profits and gainsL 
has a technical, or almost technical, meaning as descriptive bhly; 
of the taxable subjects comprised in Schedule D. No doubt ffofe 
the nature of the case the word 'gains* is more frequently, 
not exclusively, used in Schedule D. But unluckily for the ■ 

jn^nt the word 'profits* is the \v^rd selected by the Legislatb^^l^l 
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describing generally the subjects of taxation under the Income Tax 
A(ftsV The title to as well the Act of 1842 as that of 1853 is 'An 
Act for granting to Her Majesty duties on profits arising from 
property, professions, trades, and offices.’ I have already drawn 
attention to the language of Section 102, and to the use of the 
words 'profits or gains arising from lands, tenements, hereditaments, 
and heritages’, in Section 104 of the Act of 1842. The truth is that 
the Income Tax is intended to be a tax upon a person’s income 

,or annual profits, and although (for conceivable and no doubt 
good reasons) it is imposed in respect of the annual value of land, 
that arrangement is but the means or machinery devised by the 
Legislature for getting at the i)rofits. Comparing Sections 102 and 
104 of the Act of 1842 with this section, 1 think the words 'profits 
or gains brought into charge to such tax’ are intended to be, and 
are, the exact equivalent of the words 'profits or gains brought 
into charge by virtue of this Act’ in Section 102. I am, therefore, 
of opinion that the words 'profits or gains’ are apt words, and the 
words chosen by the Legislature for describing not only the tax- 
able subjects under Schedule D, but also those comprised in 
Schedules A and B and the other schedules;” 

Sec also Ystrady-Fodzi^g & Pontypridd Main Seioerage Board vs. 
Bensted, (1907) A.C.’ 264=5 T.C. 230 (240), where the Lord Chancellor 
(the Earl of Halsbury) observed: "It appears to me that there is a 
mixture, not to say a confusion, of thought in using the word 'profits’ in 
a sense which is not consistent with the mode in which it is used in the 
statutes relating to income-tax.” 

In Commissioners of Inland Revenue vs. Blott, (1921) Z A.C. 171 = 
8 T.C. 101 (132) Viscount Finlay defined 'income’ quoting from the 
judgment of Mr. Justice Pitney in Eisner vs. Macomber, (252 U.S. 189) 
in this way: "In dealing with the definition of 'income’ Mr. Justice 
Pitney in delivering the opinion of the majority of the members of the 
Court said: ‘Here we have the essential matter not a gain accruing to 
capital, not a growth or increment of value in the investment, but a gain, 
a profit, something of exchangeable value proceeding from the property, 
severed from the capital, however invested or employed, and coming in, 
being 'derived’, that is, received or drawn by the recipient the 'tax payer’ 
for his separate use, benefit, and disposal, that is income derived from 
property; nothing else answers the description”. In Blott's case the bonus 
or so-called dividend was held not to have been severed from the capital; 
on the contrary it was added to it. 

Sankey, y m Kennard, Davis Vs. Commissioners of Inland Revenue, 
(1921), (1922) 2 K.B/ 805=^8 T.C/ 34r out that m the 

Imperial Statute the words "income,*":; **total income” apd th® phrase 
"income” q^ualified; by a attbsequent adjet^iye clawfe ni^n the si^me thing, ; 
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See also Secretary of State in Council of India vs, Scoble, (1903) 
A.C. 299=4 T.C. 618 (624) per Earl Halsbury (the Lord tfancellor) 
where his Lordship observed: 'M think it cannot be doubted, both upon 
the language of the Act itself and the whole purport and meaning of the 
Income Tax Acts, that it never was intended to tax capital, as income at 
all events/' 

"Income” or "Income, profits or/and gains” means: — 

(1) that which comes In, a gain, a profit, something of exchangeable 

value, proceeding from the capital, severed irom it, and 
coming in, being derived, received or drawn by the recipient 
for his separate use, benefit and disposal, — gain accruing to 
capital, a growth or increment of value in the invevStment is 
not income: Commissioners of Inland Revenue vs. John Blott, 
(1921) 8 T.C. 101 (132) ; see also the St. Lucia case, (1924) 
A.C. 508. 

(2) 'Tncome" or ‘"income" expanded into “income, profits and 

gains" connotes a periodical monetary return ‘coming in' with 
some sort of regularity, or expected regularity, from definite 
sources. The source is not necessarily one which is expected 
to be continuously productive, but it must be one whose 
object is the production of a definite return excluding any- 
thing in the nature of a mere windfall. Thus income has 
been likened pictorially to the fruit of a tree, or the crop of 
a field. It is essentially the produce of something which is 
often loosely spoken of as capital. But capital, though 
possibly the source in the case of income from securities, is 
in most cases hardly more than an element in the process of 
production : 

Commissioner vs, Shaw Wallace & Co., (1932) 59 I.A. 
206= (1932) P.C. 138 (140). 

(3) The word “income" is not limited by the words “profits" and 

“gains". Anything which can properly be described as income 
is taxable. 

Gopal Saran vs. Commissioner, (1935) 62 I.A. 207— 
(1935) P.C. 143. 

(4) (a) Loan due but not received is not income: 

Lambevs. Commissioners, (1934) 1 K.B. 178=18 T.C. 212. 
{b) Profit arising from conversion of war bonds into convtxf 
sion loan and war loans is income: ^ 

Westminster Bank vs. Osier, (I93i) A.C. 139=17 Ti^J- 

’ '■ m ■ ■ . . . ■' .. 
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(c) When an assessee receives a new and substituted security 
for an existing debt, he receives no payment of debt. 

Raghunamhm vs. Commissioner, (1933) 60 I. A. 133. 

In Cross vs. London and Provincial Trust, Ltd. (1938), 21 T.C. 705= 
(1938) 1 All. E. R. 428 the above proposition was approved subject to 
some reservations and was extended in another respect. For a discussion 
of this case, see notes under Section 10 under the head ‘‘Realization of 
Profits*\ 

Sec also Commissioner vs. Kameshwar Singh, (1933) 60 I.A. 146, 
(1933) P.C. 108 (115) where Lord Macmillan said: “There is, of course, 
no doubt that a liability to pay interest, like a liability make any other pay- 
ment, may be satisfied by a transference of assets other than cash and that 
a receipt in kind may be taxable income. But for this to be so it is essen- 
tial that what is received in kind should be equivalent of cash or, in other 
words, should be money's worth.'’ His Lordshij) cited Californian Copper 
Syndicate vs. Harris^ (1904) 5 T.C. 159 and Scottish & Canadian 
General Investment Co., (1922) 8 T.C. 265. 

The High Court judgment in the above case will be found in I.L.R. 
9 Pat. 240. 

See also St. Lucia U sines Estates Ltd. vs. Colonial Treasurer of St, 
Lucia, (1924) A.C. 508, per Lord Wrenbury. 

(5) In order to become ‘income’ it must come in from some person 
other than the recipient: 

Nezo York Life Insurance Co. vs. Styles, (1889) 14 A.C. 
381=2 T.C. 460; 

United Service Club, Simla vs. Emperor, (1921) Lah. 208 
=2 Lah. 109=1 I.T.C. 113; 

No one can make profit out of himself. See under the head “Receipts 
of Mutual Concerns.” 

Illustrations. 

The following illustrations along wdth those already given under Sec- 
tion 2 (6C) may to a certain extent indicate the meaning of the words 
’’income, profits or gains” — as used in the Income Tax Statutes. 

Guaranteed Profits. 

(1) Where the shaj-eholders of a company received a guarantee 
direct from an independent guarantor that they should have dividends 
to a certain amount, and the company was merely used for the purpose 
of handing on the money to the share-holders, it was held that the sums 
thus paid wrere not the assets of the company. The guarantee in this case 
^vas held to be a collateral security or collaterai guarantee obtained by 
the shareholders direct from the yendor-^he guarantor 
Llanharran Colli^y Co. ; 
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(2) But where there was no such independent guarantee to the shaVe- 
holders of a company and Ihe debenture holders of ihe company had to 
be paid by it, its share-holders looked for dividends, and resources out 
01 which it made those payments passed through its haiuls, the profits 
which the company made from its business were the profits of the com- 
l>any itself even though these profits were firmly secured to the debenture 
holders and the share-holders {The Commissioners of Inland Revenue vs. 
City of Buenos Ayres Tramway Co., Ltd., (1926) T.C. 1125.j 

(3) Subsidy granted by the Secretary of vState for India to railway 
companies in India under guarantee previously given to assure the payment 
of a specified interest on the share capital of the companies was held to 
be profits <jf the companies {In the matter of xlkmadpur Katwa Railway 
Company, Ltd., and the Katakhal Lalaha^ar Railzeay Company, Lid., 1935, 
40 C.W.N. 642=8 I. T.C. 280; also see for the same case under “income'* 
(illustrations)]. 

(4) The pa)nients that a company made to another company accor- 
ding to an undertaking previously given to assure the payment of a certain 
specified dividend to the share-holders of the latter company were held 
to be taxable in the hands of the guarantor com])any [Moss' Empires 
Ltd, vs. Commissioners of Inland Revenue, 1937, 21 T.C. 264= (1937) 
A.C. 785; see for the same case also under “income** (illustrations)]. 

Usually in such cases a third party is introduced as a trustee for the 
preference share-holders and the covenant of guarantee is, in form, entered 
into wMth such trustee. 1'wo material questions will arise in such circums- 
tances ; vis . : — 

1. Whether the covenant is with the trustees for the preference 
share-holders and not with the company ; and 

^ 2. Whether the preference share-holders have any claim as of right 

against the company. 

If the answer to these two ((ueslions be in the negative then the payment 
by the guarantor to the trustee may not be the income of the company 
at all. 

If there be ho covenant with the Company and if the payments by 
the guarantors be not pursuant to any covenant with the Company such 
payments cannot be said to enter the coffers of the Company either actually 
or constructively. If, however, it be found that the covenant was witfr 
the Company and payment was made pursuant to this covenant, then the , 
fact that the payment w^as made to the trustees and that the trustees were 
also parties to the covenant so as to give them a right to enforce the 
covenant, would make no difference. 

Similarly if the Company did not at all bind itself to pay the -guatj^ 
anteed amount to the preference share-holders, but it was only a 
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by the guarantor to the preference share-holders, then again the payment 
would not be income of the Company. 

This point may be further elucidated by reference to a hypothetical 
case. Take, for example, the case of a company in whose prospectus 
it appeared that “the guarantor had entered into an agreement zvitlx the 

Company whereby, for a period of five years in any half year in 

which the Company did not make a distribution of the fixed cumulative 

dividend of 5% the guarantor undertook to pay to the Trustees for 

distribution to each preference share-holder such an amount as 

would amount to 5% per annum on the capital The memorandum 

of agreement also showed the same thing. 

Recitals in the said Memorandum of Agreement also showed that 
“under the terms of the Company’s Articles of Association the preference 
shares confer upon the holders the right to a fixed preferential dividend 

at a rate of five per cent per annum The Memorandum of 

Agreement itself did amply indicate (1) that the covenant was with the 
company, though it W’as also with the Trustees and (2) that by issuing 
preference shares the Company did undertake an obligation to pay a fixed 
preferential dividend at the rate of 5%. The fact that the Company made 
arrangements for the discharge of this obligation by securing the guarantee 
of the guarantor would not affect the question. After such arrangement 
the preference share-holders might no longer have any claim against the 
Company. But that again w^ould not affect the position. 

In such a case payment made by the guarantor to the Trustees will 
be income of the Company. 

It might be contended that the Guarantors simply guaranteed pay- 
ment to the Preference share-holders and in no case they were liable to 
pay anything to the Company, Unlike the Ahmadpnr Katwa Railway 
Co/s case, the Company, it might be contended, did not become entitled 
to any subsidy and consequently the sum paid by the Guarantor in the 
present case was not payment to the Company at all. The right view 
however, seems to be that the payment by the Guarantor here is payment 
to the Company, though by this agreement it w'as arranged that such pay- 
ment should be made to the Trustees. It was made payable to the Trustees 
by arrangement wHth the Company and it is significant that the aggree- 
nient made no provision fOr repayment of the sum to the Guarantor by 
the Company. The payment made by the Guarantor thus went to discharge 
the liability of the Company without thereby creating any new liability 
to the Guarantor and was thus an addition to the income of the Company. 

DividendEquaUsationFoiid:— 

Af Uiiiited compan)^, in which all the 6rd^^ ^ares were held by the;: 
several directors h^wcen thm a^ei^aiinualty but of hs profitSj 
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resolutions passed at its j^enoral meetings, a fund for equalising dividends. 
The fund was to be at the disposal of the directors for the time being. 
In case of the deatli or retirement of any director a proportionate share 
cf this fund, which was described as the “Dividend Equalisation Fund”, 
v/as to be paid to him or his executors. Later the company passed a 
resolution authorizing the directors to distribute the Fund among the 
ordinary share-holders. Tt was held that the Dividend Equalization Fund 
was receivable by the directors as income on the passing of the resolution 
authorizing the directors to distribute the Fund and the share of the Fund 
that went to the assessee who was one of the directors was properly 
included in computing his total income for super-tax purposes [The Coni' 
niissioncrs of Inland Revenue vs. Doncaster, (1924 ) 8 T.C. 623]. 

Grant-in-aid : — 

A dock company contemplating an extension of its dock in order to 
cope with increasing trade applied to a committee, whose duty it was to 
make grants for the relief of uncniployment, for financial assistance as 
the extension under contemplation would provide a considerable amount 
of w’ork. The Committee agreed to sanction a grant equivalent to half 
the interest at a rate not exceeding an average of 5^ per cent per annum 
on approved expenditure met out of loans. Provision was also made for 
the payment of the grant by periodical remittances. Payments were made 
according to these terms several times a year for some years. It was 
held that these payments w^ere not annual profits or gains liable to income- 
tax [The Seaham Harbour Dock Co. vs. Crook, (1930-31) 16 T.C. 333], 

Bonus Shares: — 

(a) A company issued bonus shares which w^ere paid for by capi- 
talising accumulated profits. The share-holders had the legal option of 
accepting either the dividend or the shares. This option, however, was 
nominal as, commercially, the shares were worth much more than the 
dividend. The question was whether the bonus shares were to be treated 
as a dividend and therefore income or as an accretion to capital. The 
question was regarded as one of fact, and both on the substance and form 
of the transaction it was held that the company converted and intended 
to convert the undivided profits into paid up capital upon newly created 
.shares and that the company did not pay, or intend to pay, any sum as 
dividend, but intended to and did appropriate the divided profits dealt with 
as an increase of the capital stock in the concern— [JBoucJb vs. Sproule,^ 
(1887) 12 A.C. 385]. 

(A) An assessee a share-holder in a limited company which had 
declared a bonus out of its undivided profits and this bonus was satisfi^ 
by the distribution arriong the share-holders of shares in the 
credited as fully paid up. ^iSiosc new shares formed part of 
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pany’s unissued second preference shares. The share-holders had no 
option to take cash in lieu of the bonus shares. It was held, following 
Bouch vs. Sproule, that the bonus shares, being distributed by the company 
as capital were not income [Commissioners of Inland Revemte vs, Blott 
and Commissioners of Inland Revenue vs. Greenwood, (1921) 2 A.C. 171 
^8 T.C 101]. 

(r) A limited investment trust company in England had acquired 
certain common shares in an American railway company, ^'he liolders of 
the common stock in the said railway company had received a dividend 
of a certain percentage value for many years. The railway company later 
f'iccumulated a considerable reserve which they had invested in a way 
contravening one of the Ainerican statutes. By an arrangement which 
received the approval of the court there was an exchange of those invest- 
ments for a considerable amount of Common Stock of another American 
railway. The former railway company later declared an extra dividend 
out of its accumulated surplus funds, and this was to be satisfied by the 
distribution of certain Common Stock and Preference Stock of the second 
railway company as also by cash payment. The investment trust com- 
pany accordingly received such Common Stock and Preference Stock as 
also a certain cash sum. It sold these stocks for a certain amount and 
credited the proceeds of sale to capital account in books. It was held 
that in the payment of the extra dividend there was a distribution of 
assets, which were not capital assets but were profits or gains which were 
taxable under the Income Tax Act [A. F. Pool vs. Guardian Investment 
Trust Co. Ltd., 1921, 11922) 1 K.B. 347=8 T.C. 167]. 

{d) A limited company, having resolved that part of its undivided 
profits should be capitalized and distributed among its share-holders as 
a bonus, effected the capitalisation of that amount by distributing it pro 
rata among the ordinary share-holders in the form of five per cent 
debenture stock. The share-holders were not entitled to receive any cash 
payment in lieu of the debenture stock. In order to safeguard the 
interests of the preference share-holders arrangements were made by 
which the whole of the preference shares were acquired by the ordinary 
share-holders in exchange for a corresponding amount of debenture stock. 
By the conditions of the issue the stock was made redeemable at any time 
after a certain period, which was nearly six years, by six months' notice 
to be given by the company. It was held, following case, that 

the bonus paid in debenture stock was not a distribution of profits and, 
as such, was not income in the hands of the recipient for the purpose 
of super-tax. [The Commissioners of Inland Rez^enuc vs. Fisher's 
Fxecutors, 1924-26, 10 T.C 302= (1926) A.C 395], 

(e) A limited company declared a bonus out of its undivided profits 
and offered to the ordinaty share^bolders Certain new ordinary shares 
as capit?d; in pi ■ ^har^rholdef^ 
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the option of not accepting the shares offered to them either wholly or 
in part. In case of such non-acceptance, the unaccepted shares would 
be disposed of by tlie Directors, and the share-holders would be paid in 
cash for the full nominal amount of their respective shares. Of two 
particular share-holders, one took his bonus partly in new shares and 
partly in cash. Tlic other accepted all the new shares offered to him. 
In the former case it was held that the bonus taken was income for 
the purposes of super-tax while in the latter case the bonus was not 
held to be income. [The Commissioners of Inland Revenue vs. Coke, 
and The Commissioners of Inland Revenue vs. Wright, (1926) 11 T.C. 
181; (1926) 2 K.B. 246; C.A. (1927) 1 K.B. 333]. 

(/) A public limited company promoted and registered a subsidiary 
private company, the whole of the issued and paid up share capital of 
which was subscribed for in cash by the former company. Later the 
parent company was purchased by a third company under an agreement 
which provided that as part of the consideration for the purchase, the 
shares of the subsidiary company and a certain debt owing by it to the 
parent company would be assigned and transferred to the share-holders 
of the parent company. In satisfaction of that debt the subsidiary com- 
pany made a further issue of shares. In accordance with a resolution 
passed at an extraordinary meeting of the parent company, the shares 
in the subsidiary company, which were declared to be capital assets in 
excess of the liabilities and paid up share capital of the parent company, 
were distributed in specie as capital among the share-holders of the parent 
company in proportion to their respective holdings of shares. It was 
held by the Commissioners that the distribution of the shares in the 
subsidiary company to the extent that those shares W'ere acquired by the 
parent company out of its accumulated profits was income liable to super- 
tax in the hands of a share-ltbkler of the parent company. This decision 
was upheld by the Court, following Poors case. It was remarked that 
if it had been a distribution of its own shares, the capital being increased 
of course, it would have come in the line of cases like Blott’s case, but 
the distribution of shares in another company was merely a distribution 
of money’s worth instead of money . — (Wilkinson vs. The Commissioners 
of Inland Revenue, 1931, 16 T.C. 52). 

ig) A colliery company had accumulated large reserves. It trans- 
ferred certain of its assets to a subsidiary company which was formed 
as a trust company to take over the assets. As consideration for the 
transfer the shares in the subsidiary company to v»^hich the parent corti- 
pany was entitled were to be distributed to the share-holders of the parent 
company pro rata. The parent company declared a bonus on its oWn 
shares, which was to be satisfied by the allotment of those shares in this 
subsidiaiy company to its share-holders. These shares of the subSifS^p^i 
company were in fact allotted direct to the ^^ba^e-hoIders of 
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company. Though it was the intention of the directors of the parent 
company to retain under their control the assets transferred to the 
subsidiary company and the two companies were to a large extent inter- 
dependent, it was held that the distribution of shares in the subsidiary 
company was a release by the parent company of its assets to its share- 
holders and that to the extent to which the distribution represented a 
distribution of current or accumulated profits it was income assessable 
to super-tax. — [Briggs vs. The Commissioners of Inland Revenue, (1932) 
17 T.C. 11.] 

(A) Part of the accumulated and current profits of a limited com- 
pany was capitalized and bonus shares were issued for this amount and 
distributed among the holders of the ordinary shares in proportion to 
the ordinary shares held by them. The share-holders had no option to 
take cash in lieu of these shares. It was held, following Botich vs. 
Sproule and Blotfs case, that the bonus shares were not income, profits 
or gains for assessment to super-tax under the Indian Income Tax Act. 
— [Steel Brothers vs. Government, (1924) LL.R. 2 Rang. 211 = 1 I.T.C. 
326] 

(i) A limited liability company, under its Articles specially amended 
for the purpose, capitalised part of its accumulated profits and distri- 
buted it not as dividend but as new shares to the share-holders in 
proportion to the shares they originally held in the company. It was held 
that these new shares did not constitute taxable income. — [Commissioner 
of Income Tax vs. Binny & Co,, (1924) I.L.R. 47 Mad. 837=1 I.T.C. 
358.] 

(/) See now The Commissioner of Income Tax, Bengal vs. The 
Mercantile Ba^tk of India Ltd. and others, (1936) 63 I. A. 457=40 
C.W.N. 1189, which reviewed and relied on the earlier English decisions. 

See the new definition of ‘Income' [Section 2 (6c)] and of 

‘‘dividend" [Section 2 (6A)]. See notes under Section 2 (6A). 

Investment Appreciation. 

An Investment Trust Company had power, under its Memorandum 
of Association, to vaty^ its investments and generally to sell, exchange, 
or otherwise dispose of, deal with, or turn to account any of its assets. 
It was held that the net gain by realising investments at more than what 
was paid for them was profit chargeable with income tax, irrespective 
of the manner of book-keeping — [Scottish Investment Trust Co. vs. 
Forbes (1893), 3 T.C. 231.] 

Premium Payable on repayment of Lotto. 

A limited company of Edinburgh lent a certain sum of money in India 
to aa Indian company under an agreement. Th^ terms of agre?- 
ment the pnWipal vvas to at certam and 
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that on/payment of the principal or any part thereof there should also 
be paid a premium varying with the date on which the principal or any 
part thereof was repayable. The full amount of the loan was repaid 
to the lending company, together with arrears of interest and the pre- 
miums payable under the agreement. The company’s contention was 
that the premiums were part of the principal sum and were capital pay- 
ments. It was held that the premiums were income inasmuch as they 
were part of the consideration given by the borrowers for the use of the 
capital lent to them, and part of “the creditor’s share of the profit which 
the borrower is presumed to make from the use of money” — [Commis- 
sioners of Inland Revenue vs. Thomas Nelson & Co., (1938) 22 T.C. 
175.] 

Sale cum dividend. 

An assessee purchased certain shares in a limited company and paid 
for them a sum exceeding their par value by £50, the excess being paid 
“to cover the portion of the dividend accrued to date”. Later a dividend 
^vas declared and paid by the company. The assessee contended that of 

the dividend so receivable on his shares £50 plus income-tax should be 

treated as capital in view of the terms of the contract of the purchase 
and should not be included in the computation of his income for the purposes 
of super-tax. It was held that the transaction was in essence an ordinary 
transaction of purchase of shares and that the sum in question could 
not be deducted from the full amount of the dividend receivable by the 
assessee, which was required to be included in the computation of his 
income for the purposes of super-tax. [The Commissioners of Inland 
Revenue vs. Forrest, (1924) 8 T.C. 704.] 

In Commissioners of Inland Revenue vs. Henderson's Exccuiors, 
[(1931), 16 T.C. 282] it was held that no part of the diridends and 

interest which became due after the death of a taxpayer was income of 

the deceased. 

Sale cum interest. 

(a) A company sold its holding of War Stock with interest rights 
for a price in excess of what it paid for them. Of the excess thus rea- 
lized a portion was admitted to be a capital accretion, while the balance 
was regarded as the amount of interest which had accrued in the period 
between the date of the last payment of dividend and the date of sale 
of the stock and assessment to tax was made upon this amount. It was 
held that the company was not assessable in respect of the interest accrued 
at the date of sale of the stock. It was observed that the seller did 
not receive ‘interest’ and ‘interest’ was the subject matter of taxatiotii 
•that he received the price of the expectancy of interest, and that viraf 
not the subject of taxation . — [Wigmore vs. Thomas Summerson: 
^^ons, Ld,, (1925) 9 T.G. .577;]' / 
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(b) An assessee held certain Registered Notes of a limited company, 
the interest on which was paid half yearly. The Notes were sold by 
the assessee under a contract of sale with the interest aipcrued thereon, 
but the transfer was executed on a later date. The half-yearly interest 
thus accrued less income-tax was paid to the assessee on a date subse- 
quent to the contract for sale but prior to the transfer, and as the Notes 
had been sold with the interests the assessee paid over to the purchaser 
this half-yearly interest less income-tax. An assessment to super-tax was 
made upon the vendor (assessee) in respect of the gross amount of the 
half-yearly interest and the assessee contended that the assessment should 
be reduced by that amount as it did not form part of his income for 
super-tax purposes. It ..was held that for super-tax purposes the interest 
in question was the income of the purchaser and not of the vendor, the 
assessee . — {Commissioners of Inland Revenue vs. Sir John Oakley, (1925), 
9 T.C. 582.] 

(c) In Rajniii Prasad Singh vs. Commissioner of income Tax^ 
Bihar and Orissa, (1929, I.L.R. 9 Pat. 194) the assessee had purchased 
Government securities and in his books of accounts he showed separately 
what he called the cost of these securities and the interest due in the 
case of each block purchased from the last date on which interest was 
paid to the vendor up to the date on which he, the assessee, purchased 
these securities and he claimed that this interest should be allowed as 
an admissible deduction from the interest drawn by him subsequently on 
these securities. It was held, applying Wigmore vs. Thomas Summeri' 
son and Sons, Ltd., that the assessee was not entitled to any such 
deduction. It was obsen^ed (at page 236) that the interest on Govern- 
ment securities did not accrue from day to day but on certain specified 
dates and that it did not therefore accrue to the vendors of these 
securities at all, since they sold those securities to the assessees before 
any interest accrued on them. 

Annuities. 

(a) A company constructed a railway in the Nizam's territory. 
The Nizam's government undertook, by an agreement, to pay for 20 
years to the company an annuity of 5 per cent per annum cn the issued 
capital of the company, both share and debenture. The said annuity 
was to be applied in payment of interest on such capital and in providing 
a sinking fund for the reAiction or redemption of the debenture capital. 
•There were also provisions for the repayment by the company of the 
sums paid, with interests, out of the profits earned. It was held that 
the whole annuity, including the portion applied to the formation of a 
sinking fund, was income and as such assessable. — [Nizam's Guaranteed ^ 

ro. vs. 548:} ■ ’ 

(b) Where the Secretary of State for India exercised the Optfoti 

of ptiixhasiiig the undertaking of a conijpafiy by 
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annuity for « term bf years instead of a lump sura and the Secretary 
of Statd deducted from two half-yearly payments the income-tax in 
respect of theiij it was held that income-tax w^as not char^jeable on the 
annuity. — [Scohle vs. Secretary of State for India (1903) A.C. 299=4 
T.C. 618.] 

(c) One of the senior partners of a firm died, leaving one half of 
bis residuary estate in trust for his widow. By articles of partnership 
it was provided that in the event of the death of one of the senior 
partners the remaining partners might continue the use of the firm name 
and established grade ‘marks’ and goodwill paying quarterly to the 
Trustees of the deceased senior partner the sum of £500 each for a 
period of five years for this privilege after which it might be enjoyed 
without further payment. The amount of the testator’s share of and 
interest in the capital and income of the partnership business at the date 
of his death was agreed between the executor of the te.stator and the 
surviving partners. The amount was paid to the executors of the testa- 
tor in full discharge of all claims against the partnership except the said 
quarterly payments. These payments were regularly made. At first 
income-tax was not deducted from them, but later it was. The widow 
of the deceased partner was assessed to super-tax in respect of her one- 
half share of the said quarterly payments received in the previous year. 
It was held that the payments were income assessable to super-tax. It 
v/as observed that the payment was in the nature of income for the use 
of the firm name, the goodwill and rights, a payment concurrent with 
the enjoyment of the thing for which the payment was made, running 
on year after year and thereupon prolonging the interest of the deceased 
partner in the income, although it was merely securing an income for 
a period of five years. — [Mackintosh vs. The Commissioners of Inland 
Revenue, (1928) 14 T.C. 15,] 

(d) By a policy of Assurance between the assessee and an Assurance 
Society it was agreed that in consideration of premiums payable for six 
years (1912-1917) the Society w^ould pay to the guardian of the 
assessee’s son £100 for seven years (1920 to 1926) if the said son should 
live so long. In the event of the death of the son the total amount of 
the premiums paid in respect of the assurance, without interest and after 
deduction of any amount that might have been received by way of 
annuity, was to be paid to the assessee or his representatives or assigns. 
A similar policy was entered into by the assessee with the Assuranc#. 
Society with regard to his daughter. Evidence adduced showed that the 
sums payable under each of the two policies were calculated so as to 
return to the assessee, if the children concerned lived, the amount which 
he had paid to the Society with compound interest at a certain rate. The 
assessee duly received from the Society the annuities payable under the - 
two policies, and assessment was made in respect of the stims 
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received. It was held that the payments received the a«sessee were 
not annuities liable to income-tax and that tax v^as to be changed on 
that portion of the payments which represented interest. It was 
observed that in this case the principal sum was never lost ‘sight of, that 
it was always there. It all came to this that in certain events the capital 
was to be repaid without interest and in another event it was to be repaid 
with interest. — [Perrin vs. Dickson, (1929) 2 K.B. 85—14 T.C. 608.] 

(e) The assessec who was the proprietor of a nine annas share in 
a zemindari estate transferred the major portion of his zemindari to his 
co-sharer, the proprietress of the seven annas share in the estate. The 
consideration for the transfer was that the assessec was to receive a cer- 
tain amount in one lump sum and another sum annually for the term 
of his natural life and the transferee further agreed to pay a sum equal 
to the amount of the outstanding debts of the assessee. After his death 
the property of the assessee would descend in ordinary course to his 
daughter who was married to the eldest son of the transferee. The 
annual payment was assessed to income-tax and super-tax. It was con- 
tended by the assessee that the life annuity payments should be considered 
as payments by instalments of a capital purchase sum and it was 
immaterial that the total amount of such capital sum would depend upon 
the duration of his life. It was held that the said annual i)aymcnt was 
not capital but taxable income. [Maharaj Kumar Gopal Sharan Narain 
Singh vs. The Commissioner of Income-tax, Bihar and Orissa, (1935), 
62 LA. 207= (1935) P.C. 143. 

Loans taken. 

Cases often arise in which the question for determination is whether 
certain receipts are by way of loans taken or are income, profits or gains. 
The method of approach to such cases is to be found in the “well-recognized 
principle that, in revenue cases, regard must be had to the substance 
of the transactions relied on to bring the subject within the charge to a 
duty, and that the form may be disregarded’*. — [Per Pollock, M.R., in 
the Eccentric Club case, 1923-25, (1924) 1 K.B. 390=12 T.C. 657 (690).] 

The following illustrations will throw some light in this respect. 

(a) An assessee was the controlling share-holder of five private limited 
companies. From time to time he withdrew from the business of each of 
the companies certain Jump sums which he applied towards the purchase 
qf a certain property to be occupied by him trading as a firm. The sums 
withdrawn were shown in the companies’ accounts as “loans” to the said 
fit^. The Companies had each power to advance money on loans, with or 
without security, and upon such ternjs as the Companies might deem ex- 
pedient. No formal resolution of directors was passed in any case authoriz- 
ing before-hand the making pi loaris to the assessee, but in some cases the 
loaus shpwti in the accounts to ha^, been made to subsequently; 
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approved fonnar resolutions at the general rrieelings of the Companies. 
The Idifns were not secured by any document sighed by the assessee, and 
there was no ^recment regarding the repayment of the loans or the interest 
to be paid by him on the sums drawn. None of the Companies in any of 
the years in question ever declared a dividend. Moreover, when one of 
the Companies was wound up under a voluntary liquidation, the assessee 
was appointed liquidator. He never made up any account of the winding- 
up and never held any accounting with the shareholders. No steps were 
taken to obtain repayment of the sums withdrawn by him. The whole of 
the assets of the company were taken over by the assessee who continued 
to carry on the Company’s business under the name of a firm. It was held 
that the loans in question had not been made in the course of the businesses 
carried on by the Companies, that the assessee as shown by his conduct in 
the case of the Company which was wound up under liquidation had no 
intention of repaying them, that the assessee had treated the sums as his 
own moneys and that as such they could not be regarded as genuine loans 
but must be treated as income. — [Jacobs vs. Commissioners of Inland 
Revenue, (1925) 10 T.C. 1.1 

(&) A private limited company made large loans to two Directors who 
held practically all the ordinary shares and had entire control over the 
company. They had the same shares, but the loans were owing by them 
unequally. These loans were genuine hona fide loans. There were consi- 
derable undivided profits during the year in question. Being desirous of 
cancelling the loans they passed resolutions to the effect (1) that certain 
of the Company’s assets should be written up, ;ind that the increases, 
together with part of tlie undivided profits, should be transferred to the 
credit of the General Reserve Account, the total of the credits being equal 
lo the total amount of the loan accounts of the Directors and (2) the said 
loan accounts should be transferred to and written off against the General 
Reserve Account. It was held that the resolutions were ineffective, that 
the indebtedness of the Directors remained and that they had not received 
anything in the shape of undivided profits or otherwise. — [Hall vs. Com- 
missioners of Inland Revenue, (1926) 12 T.C. 24. j 

(c) See also Taylor vs. Datvson, (1938) 22 T.C. 189 in which payment 
of a lump sum made by a Gramophone Company to a professional vocalist 
under agreement on account of royalties on gramophone records was held 
to be an advance payment on account of royalties and not a loan. 

See in this connection also new Section 7 of the Indian Income-t^ 
Act under which advances by way of loan or otherwise of income charge- 
able under the head '"Salaries*’ shall be deemed to be salary due on the 
date when the advance is received and will thus be chargeable to tax. 

Release From Debts. 

The assessee company had entered into a contract with ah 
producing company for buying from that company a certain amount pf 
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petroleum over a certain period at certaii\ prices. Later due t^. ^lump 
in the petroleum business the company found itself heavily in deb^ and 
was unable to meet its liability for oil supplied and for„the ser\'ices 
rendered to it by other firms. Under an agreement the assessee company 
paid to the oil-producing company a certain sum and was feleased by the 
latter company fi*om its liability to pay the balance due. The debt thus 
released was carried direct to the balance sheet of the assessee company 
Jind was shown as a separate item under the head “Reserve”. It was 
held that the amount of the debt released was not a trading receipt and 
was not liable to be brought into profit and loss account for the purpose 
of income-tax. — \TJie British Mexican Petroleum Co. vs. The Commis- 
sioners of Inland Revenue, (1931-32) 16 T.C. 570,] 


Assets distributed on liquidation. 

^'he asscssces were partners in a firm which held shares in a number 
of single-ship companies. On the sale or loss of its ship each of the 
companies went into voluntary liquidation in conformity with its Articles 
of Association. After the liabilities had been discharged, the assets of 
llie company including the undivided profits of past years that had been 
accumulated and invested and held as reserve funds as also other undi- 
vided profits were distributed among the share-holders. The question was 
whetlier the portion of the assets of any one of the companies which 
represented undistributed profits formed part of the income of the 
recipient share-holder (for super-tax purposes) when distributed by the 
liquidator on the liquidation of the company. It Vv’^as held that such 
portion was not income because on the liquidation of a company undis- 
tributed profits could no longer be distinguished from capital. — [Commis- 
sioners of Inland Rezfenue vs. Burrell, (1923) 9 T.C. 27= (1924) 2 K.B. 
52.] See in this connection Commissioner vs. Muthukaruppan Chetti, 
(1935) 62 I.A. 203, which was a case of dissolution of partnership and 
where the principle in BurrelVs case was distinguished. 

For amendment of the English income-tax law in regard to the 
distribution of assets on liquidation see Finance Act, 1927, Section 31 (4), 
(5), (6). 

Compensation for Cancelled Contracts. 

(a) A ship-building company entered into a contract with a shipping 
company to build two steamers. But later the latter having desire<l 
cancellation of the contracts, it was agreed that in consideration of the 
payment by the shipping company of £1(X),()00 to the ship-building com- 
pany the latter would treat the two contracts as cancelled. The said sum 
was duly paid. It was contended on behalf of the Revenue authorities 
that this sum should be included in the computation of profits of the 
company for the final accounting period of the company for the purposes 
of Ejcc^ss Profits Duty. The contention of the ship-building company wa$ 
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that this sum was a capital receipt. It was held that the sum was charge- 
able to Excess Profits Duty as a receipt in the ordinary course of the 
company’s tfjide and must be included in the profits for the final 
accounting period. — \Shnrt Ihos. Ijd. vs. The Commissioners of Inland 
Revenue, (1927) 12 T.C 955.] 

(&) Shorfs case was followed in The Commissioners of Inland 
Revenue vs. The Northflect Coal and Ballast, Co. Ltd., [(1927) 12 T.C. 
1102], where a company owning a chalk pit had a contract extending 
over ten years for the delivery of chalk to another firm on to their ' 
steamers and later the contract was brought to an end in consideration 
of an annual sum to be paid for the rest of the currency of the con- 
tract in lieu of profits, which arrangement itself was later terminated by 
an agreement to pay a lump sum -in extinguishment of those payments. 
It was held that this lump sum was chargeable to Excess Profits Duty. 

(c) Where a shipping company received compensation from the 
Government for the loss of use of two of its ships and for wages, etc., 
due to the detention of those ships for a certain number of days by the 
order of the Government when they w'ere ready to sail with cargoes of 
coal, it was held that the sum thus received was assessable to Excess 
Profits Duty as a trading receipt of the company although the ships had 
not been requisitioned by the Government. — [Ensign Shipping Co. Ltd> 
vs. The Commissioners of Inland Revenue, (1928) 12 T.C. 1169.] 

{d) A steamship company (the assessee), jointly with another, 
purchased a motor-vessel second-hand. As it required a complete over- 
haul it was immediately placed in the hands of repairers. The time 
stipulated for the completion of the overhaul was exceeded, and as a 
result the two shipping companies claimed damages against the repairers 
for breach of contract in respect of late delivery, the claim being based on an 
estimate of profits which the said companies would have earned by the 
use of the motor-vessel during the excess time taken for overhaul. The 
claim was compromised for a certain sum, half of which went to the 
assessee company. It was held that the said half was to be included as 
a trading receipt in the computation of the company’s profits for the 
purposes of income-tax. — [Burmah Steam Ship Co. Ltd. vs. The Com- 
missioners of Inland Revenue, (1930) 16 T.C. 67.]. 

{e) The assessee company entered into an agreement with a com- 
peting company by which the two companies bound themselves for the 
future to work in mutual alliance and agreed, among other things, to share 
the profits of their respective businesses in specified proportions, not to 
enter any pooling or price arrangements with third parties which would 
be prejudicial to the interests of the two companies, and to promote 
generally the interests of the two companies in their business. After 
certain years a dispute arose between the two companies regarding thfe; 
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distribution of prafits. The dispute was settled after prolonged ^negotia- 
tions. Under the terms of settlement all claims and counter-claims under 
the agreements were withdrawn for the period beginning fyom the parti- 
cular year in which difficulties arose for the first time in the distribution 
of profits between the two companies according to the agreement and 
ending in the year of selllement, and, further, in consideration of the 
payment by the other company to the assessee company of a certain sum 
of money as damages, the agreements were determined and each party 
released the other j^arty from all claims thereunder. The said sum was 
paid in the year of settlement and credited in the assessee company’s 
accounts for that year. In the following year assessment was made on 
the company in respect of an amount in which the said sum was in- 
cluded. It was held that the sum was a payment of the assessee company’s 
future rights under the agreements, which were only a capital asset of 
the company, and was therefore not income but a capital receipt. Finlay, 
J. observed: “Where one gets, as one does here, not a contract made in 
the course of the company’s business — for it is not the business of this 
company to make pooling arrangements or to make agreements whereby 
they acquire shares in the business of another company — it seems to me 
that where one gets a payment in respect of the cancellation of that 
agreement, that, truly, is a sum received by way of capital and not an 
income receipt at all.” — [Van Den Berghs, Ltd. vs. Clark, (1934) 19 T.C. 
390.1 

(/) See also Kelsall Parsons & Co. vs. Commissioners of Inland 
Revenue, (1938), 21 T.C. 608, and Bush, Beach and Gent, Ltd. vs. Road, 
(1939), (1939) 3 All. E. R. 302 in both of which Short Bros. vs. Com- 
missioners of Inland Revenue , (12 T.C. 955) and Commissioners of Inland 
Revenue vs. Northflect Coal and Ballast Co., (12 T.C. 1102), discussed 
above, were relied on and Van Den Berghs Ltd. vs. Clark, (19 T.C. 390) 
was distinguished. 

In the Kelsall Parsons case the appellant company carried on business 
as commission agents for the sale of the products of various manufacturers 
and entered into agency agreements for that purpose. At the instance of 
the manufacturer concerned one of the agreements w^as terminated before 
its expiry in consideration of payment to the appellant company of a certain 
sum as compensation. The said sum w^as held to be taxable profit. In 
Bush, Beach and Gent,, Ltd. vs. Road the appellant company who carried 
on business as chemical merchants entered into a contract for the purchase 
of agricultural chemicals, in the selling of which they were to have exclusive 
rights in certain parts of the country. The compensation which the com- 
pany received for the subsequent cancellation of the said contract was held 
to be income. 

(g) A company (the assessees) had for a number of years acted 
a s distributing agents in India of two oil companies. There was no formal 
■ 7? ■ 
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agreement with either company. As a result of the subsequent combina- 
tion of these two companies and their decision to make other arrangements 
for the distribution of their products the assessee company’s agencies 
of the said two oil companies were terminated and as compensation for 
the termination or loss of these agencies the assessees received two sums 
respectively from the two companies. It was held by the Judicial 
Committee that these sums were not received from carrying on business 
but as some sort of solatium for the compulsory cessation of the agency 
and that, as such, they were not income, profits or gains within the 
meaning of the Indian Income Tax Act. — [Commissioner of Income Tax, 
Bengal vs. Shaw Wallace and company, (1932) 59 I A. 206“- A. I. R. (1932) 
P.C 138.] 

Diversion of Income: — 

(1) Under a decree of court an assessee was made liable to pay a 
certain sum every month as maintenance allowance to his step-mother. 
By this decree the assessee’s step-mother had a charge not only on his 
r.amindary property from which agricultural income was derived, but also 
on all his other sources of income. The assessee regularly made pay- 
ments to his step-mother in compliance with this decree. It was held that 
the decree of the court by charging the asscssee’s whole resources with 
a specific payment to his step-mother had to tliat extent diverted his 
income from him and directed it to his step-mother and that to that 
extent what the assessee received for her was not his income under 
Section 3 of the Income Tax Act. — [Raja Bejoy Singh Diidhuria vs. 
Commissioner of Income Tax, Bengal, (1933) 60 I. A. 196—60 Cal. 
1029=6 I.T.C. 449= (1933) I.T.R. 135.] 

See also Commissioner of Income-tax, Bombay vs. D, R. Naik, (1939) 
A.I.R. 1939 Bom. 362= (1939) I.T.R. 362. 

(2) The assessees (a business firm) were the managing agents of a 
company and in respect of the year of assessment they received a certain 
sum as such agents. From that sum they had to pay away a portion to 
third parties under an agreement. It was argued on behalf of the 
assessees that the sums paid to the third parties were not 'income, profits 
or gains’ of the assessees and that they were entitled to deduct those sums 
from their taxable income. It was held, following Pondicherry Railway's 
case (58 LA. 239= A.I.R. (1931) P.C. 165) that the assessees were not 
entitled to make this deduction and were liable to pay tax on the entire 
amount of their income. It was further remarked that in Bejoy Singh 
Diidhuria* s case there was a charge on the property, whereas in the case 
under notice, as in the Pondicherry c^sc, there was no charge but only 
a covenant to pay. — [Commissioner of Income Tax vs. C. Macdonald 
& Co., A.I.R. (1935) Bom. 197=37 BomX.R. 126=7 I.T.C. 466=(193S>: 
I.T.R. 459], referred to by the Judicial Committee in 64 lA. 215, wh?rfg 
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it was pointed out that the decision could not be supported by "the authority 
of the Pondicherry case. 

See in this connection the following cases more fully discussed under 
Section 10 (2) (xii) ; — 

(i) British Sugar Manufacturers, Ltd. vs. Harris, [1938] 1 All. 

E.R. 149-=2I T.C. 528. 

(ii) Pondicherry Ry. Co. Ltd- vs. Income Tax Commissioner, 

(1931) 58 l.A. 239= (1931) RC. 165. 

(m) Adamson vs. Union Cold Storage Co. Ltd., (1931) 16 T.C. 
293 = 146 L.T. 172. 

(zV) Indian Radio and Cable Communications Co Ltd. vs. Income 
Tax Commissioner, [1937] 3 All.E.R. 709= (1937) P.C. 189. 
(t/) Tata Hydro . Electric Agencies Ltd. vs. Commissioner, (1937) 
64 l.A. 215= (1937) RC. 139. 

In the last mentioned case the Pondicherry case was distinguished 
thus: *Tn the Pondicherry case the assessees were under obligation to 
make over a share of their profits to the FrencJi Government. Profits 
had first to be earned and ascertained before any sharing took place. 
Here the obligation of the appellants to pay a quarter of the commis- 
sion which they receive from the Tata Power Co. Ltd., to F. E. 
Dinshaw Ivtd., and Richard Tilden Smith's administrator is quite inde- 
pendent of whether the appellants make any profit or not. Indeed, if 
on their year’s operation as a whole they were to make a loss and incur 
no liability to income-tax they would nevertheless have to pay away a 
quarter of the commission in question to the persons named. The com- 
mission in truth is not profit or gain; it is only an item or factor in the. 
computation of the appellant’s profits or gains.” 

That the Destination of profits is immaterial for the purpose of 
taxation will appear also from the following cases: — 

See: Sowrey vs. Harbour Mooring Commissioners of King*s Lynn, 
(1887) 2 T.C. 201 (206) =3 T.L.R. 516. 

Dillon vs. Corporation of Haver ford-west, (1891) 3 T.C. 31 
(36)=LR. (1891) 1 Q.B. 575. 

The Commissioners of Inland Rexfenue vs. The Stonehaven 
Recreation Ground Trustees, (1925) 15 T.C. 419 (430). 

The Alloa Town Council vs. The Commissioners of Inland 
Revenue, (1931) 16 T.C. 451 (466), 

The Union Cold Storage Co. Ltd. vs. Adamson, (1931) 16 
T.C. 293=(H.L.) 146 L.T. 172. 

Receipts of Mutual Concems. 

The general principles governing the conditions of assessafcility of: 
tnutfial cbiicerns have been discussed under the definition of **business^^ 
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While examining the principle of mutual dealings, in Mersey Docks 
& Harbour Board vs. Lucas, (1881) 1 T.C. 385 (431), Jessel, M.R., 
obser\^ed : — 

“If half a dozen persons combine to keep a warehouse for 
the purpose of warehousing only their own goods, they do not get 
a profit if they do not warehouse their goods equally? If they 
warehouse them equally I can understand that each does not get 
a profit out of the other, but if they warehouse them unequally 
there is a profit. Suppose six people kept a warehouse and only 
one warehoused his goods, and they charged him warehouse rates 
which exceeded the expenses, the five would get a profit out of 
him.^' 

The leading cases on the point are Lasls's case, Styles's case, the 
Eccentric Club case and the case of the Cornish Mutual Assurance Co. 
Ltd. These cases may be dealt with in some details so as to indicate 
clearly the principle underlying them. 

Last vs. London Assurance Corporation^ (1884) 2 T.C. 100. — ^The 
respondent Company was incorporated by Royal Charter, having a com- 
mon seal and a body of share-holders, with a paid up capital of £448, 
275, and carried on the busine.ss of marine, fire and life assurance. In 
the life department they issued policies of a participating character. The 
non-participating policies wore issued at premiums which were calculated, 
when duly invested at compound interest, to cover all risks, and, after 
payment of proportionate expenses of management, to yield a profit to 
tlie Company. The participating policies were issued at higher premiums 
which were calculated not only to cover all risk and expense but also to 
yield a considerable surplus over and above company’s profits. Out of 
this surplus benefit and relief might be expected for the participating 
policy-holders. Hy the terms of the policies two-thirds of this surplus 
were to be apportioned among these policy-holders, while the remaining 
one-third wms to be divided among the share-holders of the Company. 
This surplus was determined quinqucnnially by ascertaining actual results 
and calculating contingencies, and the two-thirds w^hich were distribut- 
able among the participating policy-holders made up a fund which was 
distributed either in cash payments or by way of reduction of premiums 
or by addition to the amounts insured. The question was whether the 
fund so appropriated for distribution by way of bonus among the parti- 
cipating policy-holders was or was not liable to be assessed lo income-tax 
or, in other words, “whether it constituted gains or profits within the 
Acts regulating the income-tax. 

In the Queen’s Bench Division Day, J., held that it was not profit 
His Lordship observed: “Now, profits may b*e taken here to mean the 
surplus of iticorne after defraying all, at least necessary, expenses 
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making it; and if the setting aside this fund for bonus distribution was 
a necessary expense of making the income it would certainly not seem 
to (be profit in the above sense, it would be that which according to the 
definition is to be deducted before the profit can be got at. But this 
fund is precisely that which the participating policy-holders stipulated by 
their contract should be set aside for them as a charge in their favour, 
and should be expended upon them; it constitutes the sole consideration 
for their paying the increased premiums'^. Smith, J., took a diflferent 
view. According to his Lordship this was profit and as such was taxable. 

On appeal to the Court of appeal, Brett, M.R., &. Cotton, L.J., took 
the same view as Day, J. But Lindley, LJ., agreed with the view 
expressed by Smith. J. On further appeal the House of I,ords upheld 
the view of Smith, J. Brett, M.R., made a distinction between the one- 
third payable to the share-holders and tlie two-tliirds j^ayable to the 
participating policy-holders in this way: 

“The distinction to my mind is this, that the share-holders are 
the people carrying on the business and what goes to them is the 
very thing which has to pay income-tax. But what goes to the 
customers is something which does not go to anybody who is 
carrying on the business, but to the people with whom the persons 
who are carrying on the business are dealing. That is the whole 
distinction as it seems to me Tt seems to me that in busi- 

ness, and according to the ordinary modes of business, what a 
person keeps and deals with for his own benefit is that w^hich is 
to be taxed, and what he pays to his customers in order to induce 
them to become, or to remain, customers, is part of his expenditure, 
and cannot be brought into the subject-matter of taxation.’' 

According to the Master of the Rolls, “the only person to be 
considered in the matter is the person who is carrying on the business, 
and he is the person who has to pay the income-tax. In order to con- 
sider that matter with regard to him, therefore, you have to consider 
him as a person in antithesis to the persons called his customers.” Cotton, 
LJ., also took the same view. Lindley, L.J., however, was unable to 
take the same view*. In his view the fund which was divided partly 
among the share-holders and partly among the policy-holders was the 
excess of the earnings. over the expenses incurred in earning that excess. 
In the House of Lords, Lord Blackburn observed: “I think if the 
policy-holders have purchased a share in the profits, they are persons 
having a right to a share in the profits, but the great question is whether 
what the policy-holders are entitled to is a part of the profits. The three 
judges below, from whom I differ, have thought that what was by the 
bargain to be given to the policy-holders was not a share of the profits, 
but an expense necessarily tneurr^ in ord^r to earn the premiums, and 
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therefore tO'* be deducted before the profit could be ascertained. I have 
been unable to agree with this opinion. The Master of the Rolls seems 
to think that in estimating the profits of a business you must always, 
as he words it, ‘consider the share-holders and the customers in anti- 
thesis’.” Lord FitzGerald agreed with this view. But Lord Bramwell 
took a different view and his Lordship agreed with the majority of the 
Court of appeal. Lord Bramwell further pointed out a difficulty. “If 
the Crown is right, who will pay the income-tax on the whole two-thirds? 
The share-holders? If so, they would pay on profits they do not receive. 
The participating policy-holders? Then they would pay income-tax on 
something which is not within the Income Tax Act.” 

Next may be dealt with Styles vs. New York Life Insurance 
Company, (1889) 14 A.C. 381, 2 T.C. 460: — In this case The New York 
Life Insurance Company was incorporated by special Act cf the Legis- 
lature of New York. The Company had no share-liolders and there were 
no shares. It was organized for and did business, except as hereinafter 
stated, solely under the plan of mutual insurance. Each policy-holder 
was a member of the Company and was entitled to a share of the assets 
of the Company and liable to all losses and expenses incurred by the 
Company. A calculation was made by the Company of the probable 
death rate among the members of the Company and of the probable 
expenses and other liabilities of the Company, and the amount claimed 
for premiums from the policy-holders was commensurate therewith. The 
Company had two classes of policy-holders, vis., non-participating and 
participating policy-holders. The holders of non-participating policies had 
no interest In the assets of the Company nor w^ere they subject to any 
losses or liabilities of the Company. These non-participating policy- 
Jiolders were not members of the Company. The income of the Company 
was solely derived from premiums paid by members of the Company or 
by holders of the non-participating policy. The Commissioners of Taxes 
Avere of opinion (1) that no part of the premium income of the Com- 
pany received under participating policies is liable to be assessed to 
Income Tax as profits or gains chargeable under Schedule D to the Income 
Tax Act, 1853 (16 & 17 Viet., C. 34) ; (2) and (3) that the Company was, 
however, liable to be assessed in respect of profits made on annuities granted 
or from premiums paid under non-participating policies; (4) that the 
Company was liable for all income derived by or from investment of all 
premiums etc.; (5) That the Company was liable to be assessed on all 
profits (if any) derived in any mode other than by the annual premium 
contributions of the participating policy-holders. 

In the Queen’s Bench Division Stephens & Wills, JJ., held that the 
surplus resulting from the premiums received from the participating 
policy-holders was also assessable to income-tax and that in this respect 
this case was not distinguishable from that of Last vs. London Ass^ia0if 
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Corporation. This decision was upheld by the Court of appeal (Lord 
Esher, M.R., Fry and Lopes, L.JJ.)- On further appeal to the House 
of Lords, Lord Halsbury, L.C., & Lord Fitztjerakl agreed with the 
Court of Appeal. But the majority (Lords Watson, Bramwell, Herschcll 
and Macnaghten) held that so much of the surplus as arises from the 
excess contributions of the participating policy-holders is not profit 
assessable to the Income Tax. Lord Halsbury in holding that the 

surplus from the participating policy-holders was profit, observed: "It 

is difficult to test the question whether the moneys divisible at tlie end 

of the year are profits or not by analogous cases, since it is almost 
impossible to avoid introducing some phrase or adding some term which 

impliedly begs the question in debate If it were true that each 

individual of this concern did only subscribe what was supposed to be 
necessary to accomplish the desired object, and tliat cither miscalculation 
or something else at the time of the original subscription made that 

subscription excessive, and that subsequent examination of the facts 
existing at the time of the original subscription showed that subscription 
to be excessive and that the individual subscriber got bach his original 
subscription and no more, or only such a sum as would make up the 

difference between his actual and his proper subscription, I could 

follow the argument The associated adventurers get their origi- 

nal subscriptions and something more; they get, even if they get no more, 
the enhanced value of their policy; and even if they got back only their 
own original premiums they would have got something in the nature of 
a more valuable contract than when they entered into it originally. But 
in truth they do get more; they get their proportionate share of the good 
trading or fortunate adventure which has taken })lace during the year 
which consists in making contracts for the payment of large sums in 
the year which they have not been called upon to pay, and they have 
lealized as profit something over and above what they have individually 
subscribed.” His Lordship further observed: "Mr. Justice Stephen 
quite accurately described this transaction as in the nature of a bet on 
the duration of life and if this be the real nature of the transac- 

tion, it certainly seems to be to make no difference whether the members 
of the association made bets upon each other's lives or on the lives of 
people outside their own circle. An ordinary betting mans gains zootdd 
he assessable and they would not be the less so if his bets were confined 
to his own club or to an association whose rules excluded any bet except 
with a member of their own body.^*^ 

Lord Watson, on the other hand, while deciding this not to be the 
profit observ'ed : — 

* As regards betting being a business or at least of the nature of business or trade, 
see vs. Mdlandmne (1886), 2 T.C. 179; Graham vs. Green, (1925), 9 T.C. SWj 

VS. 4. A, (1933), 18 T.^ 



576 'fHE INDIAN INCOME-TAX ACT [S. 3. 

member of the Appellate Company when he pays a pre- 
mium makes a rateable contribution to a common fund, in which 
he and his co-partners are jointly interested, and which is divisible 
among them at the times and under the conditions specified in 
their policies. Me pays according to an estimate of the amount 
which will be rcciuired for the common benefit; if his contribution 
proves to be insufficient he must make good the deficiency; if it 
exceeds what is ultimately found to be requisite, the excess is 
returned to him. For these reasons I have come to the conclu- 
sion that the transactions of the Appellant Company in so far as 
these relate to the t)arlicipating policies, do not constitute the 
carrying on of a trade within the meaning of the Income Tax 
Acts, and that the surplus funds returned or credited to its 
members are not profits.” 

Lord Herschell and Lord Macnaghten pointed out that the fact that 
the persons thus associating themselves together for the purposes of 
mutual assurance had been incorporated was immaterial, and that the case 
might be treated as though it were an association of individuals 
unincorporated. 

Lord Macnaghten looked upon the transactions as “persons contri- 
buting to a common fund in pursuance of a scheme for their mutual 
benefit, having no dealings or relations with any outside body.'* Such 
persons cannot be said to have made profits when they find that they 
have overcharged themselves, and that some portion of their contribu- 
tions may be safely returned. 

The majority decision in Styles's case has always been understood in 
a narrow sense. The case did not decide that a mutual association 
cannot trade or cannot make profits by trading. All that the case decided 
was that by its mutual contributions it does not make profit. In Styles's 
case “it was held that the bonus additions added to participating policies 
were not profits on which income-tax was payable, that such bonuses 
were, in fact, a return of capital to the members of the Society which 
had been contributed beyond the amount necessary for the Society's 
operations. There was nothing else in question there and nothing else 
decided”: Per Lord Trayner in The Scottish Widows' Fund vs. Allan, 
(1900) 4 T.C. 369 (380). See also The Commissioners of Inland 
Revenue vs. The Cornish Mutual Assurance Co. Ltd., (1926) 12 T.C. 
841. At page 856 Warrington, LJ., observed: “It is said that there is 
authority, by w^hich we are bound, for the proposition that a mutual 
insurance company which deals only with its members does not carry on 
any trade or business. The authority relied upon consists, first, of 
certain statements made by some of the learned Lords who took pait ; 
in the decision of the case of the New York Lif^ Insurance Cofnpcu0 
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vs. Styles, reported in 14 App. Cas. 381, and secondly, the reasons given 
by Lord Justice Sargaht for his judgment in the Eccentric Club case to 
which I have already referred. The actual question in the case of The 
New York Life Insurance Company vs. Styles — and I take the question 
from the argument of Mr. Finlay, as he then was, on page 387 — was 
'whether, where members of a mutual insu-:ance Company make 
^contributions towards the expected expenses, and there is a surplus after 
'paying the expenses, Income Tax is payable upon the surplus which is 
'returned on the contributors?' That was the question which the learned 
Lords had to determine. The abstract question of whether the Company 
was carrying on business so far as its mutual branch was concerned did 
not really arise for decision and was not mentioned in the reasons 
specified in the case, and it was not mentioned in argument until the 
close of Mr. Finlay's reply for the Appellant, when he is reported to have 
contended: 'There has been no trade; a man cannot trade with himself. 
'These members do not trade between themselves ; they enter into a 
'combination for mutual benefit.' The passages in the judgment which 
are relied upon are these : 'Phe first and most important, because it goes 
further thiin any of the others, is that of Lord Watson on pages 393 and 
394; at the bottom of page 393 he says: ‘The individuals insured and 
'those associated for the purpose of receiving their dividends and meeting 
'policies when they fall in, are identical; and I do not think that their 
‘complete identity can be destroyed, or even impaired, by their 
'incorporation. The corporation is merely a legal entity which represents 
'the aggregate of its members; and the members of the Appellant company 
‘are its participating policy-holders/ and then he goes on to say: When 
'a number of individuals agree to contribute funds for a common purpose, 
'such as the payment of annuities, or of capital sums, to some or all of 
'them, on the occurrence of events certain or uncertain, and stipulate 
'that their contributions, so far as not required for that purpose, shall 
'be repaid to them, I cannot conceive why they should be regarded as 
‘traders, or why contributions returned to them should be regarded as 
'profits.' It is to be observed, therefore, that the noble Lord there divides 
what he is saying into two matters and expressed a vie\v upon them 
separately, first by saying he cannot see why such persons should be 
regarded as traders and secondly, why contributions returned to them 
should be regarded as profits. All that was necessary for the decision 
was that he should deal with the last of those two questions. The 
passages in the speeches of the other learned Lords are, first, that of 
Lord Bramwell on page 394, where he says: 'The Appellants do not 
'carry on a profession, trade, employment, or vocation from which profits 
'or gains arise or accrue within the meaning of the Income Tax Act.' 
Without reading the^^ q^ in Lord Herscheirs judgment and in 

Lord Macnaghten’s jttdgm^ it is enough to say that in those passage^v 
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the learned Lords then addressing the House do confine themselves to 
the question which they had to consider, namely, whether this was a 
company carrying on business from which profits or gains were being 
derived so as to render them liable to be assessed on those profits and 
gains to Income Tax, and they do not express their opinion on the 
separate question whether, if they were making profits or gains or not, 
they were persons carrying on a trade or business. 

‘‘Now an inferior Court is bound to accept and apply to a case 
before it the decision of a superior Court, and any statements of law 
necessary for that decision, but it is not boimd by the opinions of 
individual members except so far as they are necessary for the decision 
of the Court as a whole. It seems to me that, applying that principle, 
there is nothing in these dicta which prevents us from finding that in 
this case the simple question “Does the Company carry on a trade or 
business?” must be answered in the affirmative. As to the judgment 
of IvOrd Justice Sargant, 1 have only this to say. He alone of the three 
Judges expressed the view that the case fell within, and was covered 
by The New York Insurance Company vs. Styles. There were other 
reasons expressed by tlie other members of the Court for their conclu- 
sions. I do not say whether I agree or Jo not with the views of Lord 
Justice Sargant. I simply say that in the present case, and on the 
present facts, this Company was canning on a trade or business.'" His 
Lordship then referred to and relied on two cases in support of his view. 

Those two cases arc the Arthur Average Association^ reported in 
10 Ch. Ap]). 542, and the Padstow Total Loss and Collision Assurance 
Association, 20 Ch. D. 137. The case of the Padstow Total Loss and 
Collision Assurance Associaiion, (1882) 20 Ch. D. 137, relied on in the 
above case was as follows: — The Padstow Total Loss and Collision 
Assurance Associatioin was a Society formed for the purpose of mutual 
marine insurance. It was governed by a set of rules which provided: — 

(1) That the society .should consist of owners and part owners of 

vessels, and should meet as often as business might require 
and that an annual general meeting should be held in 
January in each year. 

(2) That its affairs should be managed by a committee chosen by 

and from the members, three to form a quorum for ordinary 
business, and for settling claims. 

(3) That on any vessel or part thereof being entered in the 

association, the owner should immediately pay the sum of 
£1 per cent, on the amount insured, as a deposit towards 
paying any loss that might happen, and 5s. per cent 
towards a fund for incidental expenses and that the said, 
owner on subscribing his name to the legal dpeumerit .of ; 
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the association should become a member thereof, and be 
subject to its rules, and that the money deposited should be 
placed at the disposal of the committee for the time being. 

>K ♦ * * 5|* * 

(5) That no vessel should be insured at a greater sum than £5,000, 
which amount should not in any case exceed three-quarters 
of the value of the vessel. 

9ie 3): sK >ic 3|c li; 

(8) That in case any vessel belonging to the association should 

be taken, lost, wrecked, destroyed by fire, or stranded and 
thereby receive so much damage as should induce the 
owners *to abandon her to exceed £75 per cent, of her 
entered value, ‘hhen the members, their heirs, executors, or 
administrators severally and not jointly each one for him- 
self, and not for each other, shall as often as the case shall 
happen, and after satisfactory proof be given, pay the loser 
or losers of such vessel the amount insured in this associa- 
tion, ratcably and proportionally by each member, according 

to his amount assured.'* 'Tn case any vessel 

insured in this association should run down ajiy other 
vessel, and the owners be called on to make good the value 
of the vessel so run down, the association shall either defend 
any action that may be brought against the owners of the 
vessel which may have run down such other vessel, and pay 
its proportion of costs and damages, in such case such costs 
and damages not to exceed the amount the said vessel is 
insured in this club, or pay to such owners two-thirds of 
the sum their vessel may be insured in this association, in 
cither case subject to the usage at Lloyd’s". 

(9) That all drafts for claims shall be duly accepted and 

punctually paid when due, and if any member shall neglect 
or refuse to accept or pay his contribution on receiving 
notice from the manager, his respective ship or ships shall 
immediately cease to be insured in or by this association, but 
he shall still be liable to contribute to all losses which may 
occur during the continuance of the policy. 

(10) That the solicitors for the association shall be directed to sue 
immediately for the amount due, and if not received through 
the insolvency of the member, the loss shall be borne by the 
members generally. 

A person became a member by effecting an assurance, no further 
documents being signed. In September 1875, a person named Redway 
Insv-red? a ship widi the ^sociatibu and .so became a member. 
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number of members was more than twenty. The ship was lost and the 
association having failed to pay the compensation, a petition for winding 
-up the association was presented. In this winding-up proceedings the 
question arose whether the Association was an unlawful one, not being 
registered under the Companies Act 1862. Section 4 of this Act provided 
that “No company, association, or partnersliip consisting of more than 
twenty persons shall be formed after the commencement of this Act for 
the purpose of carrying on any other business (that is, other than 
banking), that has for its object the acquisition of gain by the company, 
association, or partnership, or by the individual members thereof, unless 
it is registered as a company under this Act.'’ The question, therefore, 
arose (1) whether this Association carried on business and (2) whether 
it had for its object the acquisition of gain, etc. As regards the first 
question Jessel, M.R., observed that there could be no doubt. The 
Association clearly carried on business. On the second point it was held 
that the object was not of acquiring gain to the Company as a whole. 
Rut its object was held to be clearly the acquisition of gain by the 
individual members, “^'hey pay a small sum with the view of receiving 
a large one in case of the happening of an uncertain event which may 
or may not happen.*' 

The case of Arthur Average Association for British, Foreign, and 
Colonial Ships^ (1875) 10 Ch, App. 542 also laid down the same principle. 

The next case that may be dealt with in this connection, viz., the case of 
The Commissioners of Inland Revenue vs. The Eccentric Club Ltd., ( 1923 
12 T.C. 657 (689, 695, 702), did not go up to the House of Lords. It 
went up to the Court of Appeal (Pollock, AT.R., Warrington, LJ., & 
Sargant, LJ.). The decision turned very much on the language of 

Section 52 of the Finance Act, 1920, which related to “the profits of a 

British Company carrying on any trade or business, or any undertaking 
of a similar character, including the holding of investments.** Pollock, 
M.R., pointed out that the words ‘carrying on any trade, etc.,* are used 
in an adjectival sense. As regards the Eccentric Club it was admitted 
that the Company was a British Company. Mr. Justice Rowlatt held 
that it w^as carrying on business. The Limited Company was formed 
for the purpose of carrying on the Eccentric Club. It was argued on 
behalf of the Crown that the Company was carrying on the business of 

the Club. The contention on behalf of the Club was that, although in 

form it was a company, it did not carry on any trade or business in 
any just appreciation of those terms, that its object was not business, but 
to promote social intercourse, and that the Club and the Company did 
not seek gain nor did their activities result in profits. Pollock, M.R., 
observed: “It is a well-recognised principle that, in revenue cases, 
regard must be had to the substance of the transactions relied on to 
the subject within the charge to a duty, and that the form may bi 
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disregarded.’* The Master of the Rolls held that the Company here did 
not satisfy the requirement of being a company carrying on trade or 
business within the meaning of Section 52 of the Finance Act, 1920. . 
Warrington, L.J., was also of the same opinion and at page 696 his 
Lordship observed: “I think the proper mode of regarding the company 
in the present case is a convenient instrument or medium for enabling 
the members to conduct a social club the objects of which arc immune 
from every taint of commerciality, the transactions of sale and purchase 
being merely incidental to the attainment of the main object. What is 
in fact being carried on, putting technicalities aside, is a members* club 
and not a proprietary club nor any undertaking of a similar character.** 
His Lordship further observed that in such a case one may go behind 
technicalities and look at the substance. 

Then came the case of The Commissioners of Inland Revenue vs. 
The Cornish Mutual Assurance Co., Ltd., (1926) 12 T.C. 841, (1926) 
A.C. 281 : — This was also a case under Section 52 of The Finance Act, 1920. 
The Respondent Company incorporated under the Companies Act as 
a company limited by guarantee to carry on a mutual life asstu"ance 
business, the persons insured and the members of the company being one 
and the same body of persons. Asscssmenls to Corporation Profits Tax 
were made on the company in respect of its receipts from interest ca 
investments and the surplus on transactions with members. The House 
of Lords held that this was a company carrying on trade and that the 
surplus arising from the contributions of its members formed part of its 
profits assessable to Corporation Profits Tax. As was pointed out by 
Lord Cave, there were two questions to be considered in this c;?‘5e. The 
first question was whether the Company \vas, within the meaning of 
Section 52 of the Finance Act 1920, a Company carrying on any trade 
or business, or any undertaking of a similar character. The second 
question was whether there was any’- profit made of the business. While 
discussing the first question Lord Cave pointed out the limited character 
of the decision in Styleses case and disapproved of the wide reading of 
that decision by Lord Justice Sargant in the Eccentric Club case. His 
Lordship held that the Company, though a mutual concern, did carry on 
trade by its mutual transactions. On the second question also his Lord- 
ship held that the surplus was profit. But here the matter was specifically 
provided for by Sec4;ion 53 of the Finance Act, 1920. The House of 
Lords affirmed the decision of the Court of appeal. It may also be 
noticed here that in this case Pollock, M.R., and Warrington, L.J., who 
were members of the Court of appeal deciding the Eccentric Club case^ 
were two of the members of the Court of appeal and their Lordships 
explained here what they'- decided in the Eccentric Club case. At page 
854 Pollock, M.R., said: 'T must now say a word about the Eccenirie 
Club case, (1924) 1 K.I5. 390. What had to be determined there 
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whether or not the Eccentric Club, which carried on a social club, was 
hable in respect of its profits. I think my brother, Lord Justice 
Warrington, and I both used the New York Life Insurance Company 
YS. Styles for the purpose of seeing whether or not we could look at the 
substance of the matter rather than the structure of the company. In 
my judgment on page 414 T refer to the well recognised principle in 
revenue cases that regard must be had to the substance of the transac- 
tions relied on to bring the subject within a charge to a duty, and that 
the form may be disregarded. Then I refer to the observations made 
by Ivord Herschell and Lord Macnaghlen as to the question of the form 
of the company, and T go on on page 415 to say, ‘Although the New York 
^Life Insurance Company's case was decided upon the Income Tax Acts, 

' the reasoning in it may be used when, as in the present case, 

'one has to decide whether the form of the Eccentric Club alone is to 
‘be looked at, or whetlier one may test the question whether the company 
‘is carrying on business, by looking at the nature and purpose and 
’’substance of the transaction by which the members of the club arc 
‘aggregated in the Company. It seems a somewhat far-fetched interpre- 
’tation of the relevant section of the Act to hold that the association and 
‘activities of the members of the club connote the carrying on of business,' 
So I think both Lord Jtistice Warrington and I determined that, 
looking at the substance of the matter, it was impossible to say that, 
even if there was a company in existence, the members of a social club 
were carrying on a business. Lord Jtistice Sargant agreed with that 
view, but it is true he went further and cited the passages which have 
been referred to from Lord Watson's and Lord IlcrscheU's speeches in 
the House of Lords in the case of Styles as indicating that a mutual 
association docs not trade ; but it was not necessary to reach the decision 
that he should go as far as that. It docs not seem to me that, having 
regard to the decision reached in the Eccentric Chib case, and the judg- 
ment given, wc are bound by the dictum of Lord Justice Sargant, and 
I think that falls into the same place as the dicta of Lord Watson and 
Lord Herschell in the Styles easel' See also Liverpool Corn Trade Asso- 
ciation vs. Monks, (1936) 10 T.C. 442. 

The above analysis of the leading cases will show the state of 
authorities on the point involved. These authorities make it amply clear 
that every associated adventure will not come within the principle of 
mutual dealings simply because the associated adventurers might confine 
their activities to themselves. Such as.sociated bodies may none the less 
carr>^ on trade or business and make profits though their customers might 
be limited and limited to themselves as individual members of the bodyr 
These authorities only lay down that such a body of persons csuii^ 
make profit by any mutual contributions to a common fund in pursuah^; ; 
of a scheme for their mutual benefit When these persons are called 
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upon to pay for any such common object, any surplus left after fulfilment of 
such common object may not be profit. But when that is not the case, 
when they organize some adventure calculated to leave profit and the 
members participate in such adventure to take a chance of individual gain, 
each for himself, any surplus resulting from such adventures will be 
profit or gain of the association. An activity of this nature may be 
confined to the members as a convenient, and sometimes, safe instrument 
or medium for enabling the members to conduct the adventure. Its 
object may none the less be not immune from the taint of commerciality. 
In such a case the surplus left will not be the surplus of any mutual 
contributions of the members of the Club but will be the surplus left of 
the purchase money paid by the members not in satisfaction of any call 
from the Club to contribute to a common fund in pursuance of any 
scheme for their mutual benefit but paid by them being actuated by their 
own individual desire for personal gain. 

The following varieties of "'mutual concerns’' may be examined in 
particular : — 

Clubs. 

(a) The Dibrugarh District Club, Ltd., was a limited company 
registered under the Indian Companies Act. The main objects of the 
company wore to maintain and conduct a club for the benefit of such 
persons as might become members of that club. The Club's member- 
ship was unlimited in number and there were two classes of members, 
permanent and temporary. There was a distinction between share-holders 
of the company and members of the company. Under its articles, no 
share-holder as such was entitled to enjoy the benefits and privileges of 
the Club unless he was elected a member of the Club. The club had 69 
members who were share-holders and 220 members who were not share- 
holders. The number of shares actually issued was 445, of w^hich 74 
were held by non-members. The profits of the club were distributed 
every year as dividends to the share-holders. The company claimed 
exemption from taxation upon its profits. It was held that the Company 
was not a mere mutual trading society making ‘"quasi profit" by trading 
with its own members and returning such "profits' to the members and 
that as such it was liable to pay income-tax on the full amount of the 
profits made . — [Dibruffarh District Club, Ltd. vs. Commissioner of Income 
Tax, Assam, (1928) 55 Cal. 971 ==(1928) Cal. 577=2 I.i.C. 521=32 
C.W.N, 691.] 

(fe) The Maharaj Bag Club at Nagpur was started for the promo- 
tion of the physical, intellectual and social well-being of respectable 
persons resident in India. The Club was registered as a company und^r 
Section 26 of the Indian Companies Act, It had 66 "share-holders,^ 21 
of whom members/ and 61 ordinary members who paid mpnthJy 
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subscriptions. The Managing Committee of the Club consisted of three 
trustees and four members appointed annually from among the share- 
holders only. All the j)roperty, movable and immovable, of the club 
vested in and belonged exclusively to the share-holders of the Club. No 
dividends were declared by the Club, and the surplus was every year 

added to Its assets. The Club’s contention was that the money received 

by it from its members could not be regarded as income and exemption 
was claimed under Section 4 (3) (i) of the Income Tax Act. It was 
held that the Club’s profits were chargeable to income-tax under the pro- 
visions of Section 4 (3). The grounds for the decision were that the 
subscriptions of the members of the Club were not 'voluntary contribu- 
tions’, that the income was not applicable solely to charitable purposes, 

that the income, though not from business, was income from other 
sources, and that the Club was not a mere mutual society. — \The Maharaj 
Bag Club, Ltd. vs. Commissioner of Income Tax, C. P. & Berar, (1931) 
5 i.T.C. 201.] 

{c) The Carlisle and vSilloth Golf Club was an ordinary bond fide 
members’ golf club. It was not incorporated. Under a clause in its 
lease it was bound to allow non-members to play on payment of certain 
green fees to be fixed by the lessors from time to time, not being below 
the minimum fixed in that clause. The non-members themselves paid the 
fees. These fees were entered into the general accounts of the club, 
which showed an annual excess of receipts over expenditure. It was 
held that the Club carried on a business which was capable of being 
isolated and defined and that the remuneration it received therefrom 
was assessable. — [The Carlisle and Silloth Golf Chib vs. Stnith, (1912) 
2 K.B. 177; (1913) 3 K.B. 75; 6 T.C. 48, 198.] 

(d) A Town Council owned certain golf links. The entire duty of 
running and maintaining the links as a golf course was handed over to 
a committee consisting of representatives of the Tovm Council and of 
local Golf Clubs. The Committee paid no rent except for certain 
.structures which belonged to the ’J'own Council. The revenue of the 
Committee consisted of fixed contributions from the local Golf Club, 
subscriptions from local residents who used the links, fees levied on 
visitors and members of the general public who also used the links, and 
a small annual sum paid by the Council for the purpose of maintaining 
certain bridges, etc. For a number of years the Committee’s receipts and 
expenses showed a deficit, which was met from year to year by means 
of loans from the Town Council. But the imposition of increased charges 
for playing subsequently led to surpluses out of which the loans were 
repaid. It was held that the Committee carried on a trade or business 
and that the surplus that arose out of it was assessable. — [The Carnotis tie 
:do7f Course Committee vs, Commissioners of Inland Revenue, (1929) 14 
f.C 498. J 
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Mutual Funds and Societies. 

(a) The Mylapore Hindu Permanent Fund, Ltd., was registered 
under the Indian Companies Act, 1866. It started with a certain number 
of shares, which gradually increased considerably. The Fund gave 
loans to the share-holders, divided into ordinary loans and special loans. 
Occasionally when there were large amounts not borrowed by the share- 
holders they were invested in outside institutions. The excess of interests 
earned by the Fund over the expenses of the institution and the interest 
earned by the share-holders was regarded as the profits of the fund. 
The earnings of the Fund consisted mainly of interest from share-holders 
either on loans or on overdue subscriptions and occasionally of intefest 
from outside investments. There was no question as regards the taxa- 
bility of the latter item. As regards the interest received from 
share-holders it was held that all earnings found from within were not 
liable to be taxed. — [77/t" Secretary, Board of Revenue, Income-tax, 
Madras vs. The Mylapore Hindu Permanent Fund, Ltd., A.I.R. (1923) 
Madras 684=47 Mad. 1 = 1 LT.C. 217.] 

{b) The object of the Trichinopoly Tennore Hindu Permanent 
Fund, Ltd,, was to enable persons to save money and to secure loans at 
favourable rates of interest. The capital paid-up or subscribed was made 
up of shares limited in number and in value, and the share-holders and 
subscribers . constituted the controlling authority while membership was 
restricted to such share-holders or subscribers. Outside these members 
there was a class called monthly depositors who were, by a bye-law, 
j)ractically on the same footing as subscribers but were not subject to the 
losses and liabilities of the Fund. Loans were granted to anyone and 
were of two kinds, ‘herm loans'’ restricted to subscribers and monthly 
depositors and ^‘temporary loans" to any constituents. There was no 
special concession whatever which was confined to share-holders and 
subscribers. Profits were distributed in the w^ay of dividends in the 
ordinary business fashion. There w^as no hint that the aim of the com- 
pany was not to make a profit by lending money on interest. It was 
held that in the constitution and objects of the Fund there was no 
purpose of mutual benefit, no society of persons banded together to lend 
money to each other, no benefit to be obtained by or derived from 
membership alone and that the profits of the Fund were taxable in full 
and the Fund should be assessed as a company. — [CommissiQnef of 
Income Tax, Madras Trichinopoly Tennore Hindu Permanent Fundy 
Ud., hi:R. (1927) Mad. 1078= 53 M.LJ. 881=2 I.T.C. 386.} .w: ^ 

Co-o^e^Hvd Societies. 

'*■ (o) the Sparkfort Vale GoHaperative Society, Ltd, was ‘ registe«^ 
under the ; Indu^ Provident Speieties Act, 1893, It - wm a v 

eo-oj«ratiVe stMety deahiir ■ in jniJk^ Which* it«bou|ht exdusi^ly 
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its members. But the milk or the products thereof were sold in the open 
market. After payment of 5 per cei^^ interest on the paid-up share 
capital, which was the first charge on the net profits, and the allocation 
of a portion to the Reserve Fund, the balance of the profits w^as divided 
amongst the members of the Society. It was held that the Society's 
profits arose not from buying milk from its own members but from 
selling to the public, and that the Society was not therefore exempt from 
(corporation profits) tax. — [The Commissioners of Inland Revenue vs. 
The Sparkford Vale Co-operative Society, Ltd., (1925) 12 T.C. 891,] 

,.(fc) The English and Scottish Joint Co-operative wholesale Society, 
Ltd., was incorporated in the United Kingdom under the Industrial and 
Provident Societies Acts of 1893. Its shares were owned exclusively by 
two other Co-operative Societies. The object of the Society inter alia 
was to carry on the business of planters, growers, producers, merchants 
and manufacturers, commission agents, and brokers of tea, coffee, cocoa, 
and foreign and colonial produce in all their branches, and any other 
trade or business which might seem calculated to conduce to the more 

efficient working of the .said business. Under the rules of the 

Society, if the balance sheet showed a profit it w-as to be applied, among 
other things, in paying interest on the share capital at a rate not exceeding 
6 per cent, and in payment of a dividend to the members rateably in 
proportion to the amount of purchases made by them from the Society. 
The Society owned large CvStatcs in India on which were grown tea, 
pepper, cardamom and other products. The produce so raised, except a 
small *part wdiich was not fit for export and was as such sold locally, 
was ^sold to the members of the Society at the prevailing market prices. 

, !l*heVulcs, however, did not prohibit the sale of produce to non-members. 
The Society contended tliat it was not carrying on any business in 
Brjtish India, that it was not chargeable to income-tax on that portion 

the profits which it made through dealings wdth its members or share- 
holders,. and that in any case the suqdus derived by it from transactions 
with its own members was not profits and gains chargeable to income- 
tax within the meaning of the Income Tax Act. It w^as held that the 
Society w’as a purely mutual Co-operative Society making no profits and 
was therefore not liable to income-tax. — [The English and Scottish 
Co-operative Society vs. Commissioner of Income Tax, Madras, (1929) 

3 I.T.C. 385.] 

Mutual Trading Concerns, including Mutual Insurance associatioiw. 

(c) The New York Life Insurance Company had no share-holdcts 
and th^re were no shares. It was constituted upon the principles of 
tnutual insurance. There were no ipembers other than the holdet^ 

' pafticipating policy-holders. The Ificorne of *the tompahiy was 
d^riv^d fiom premiums n^id’'by members of fhe company or by holddfS; 
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of non-participating policies, from the purchase moneys paid for annuities 
granted by the Compapy, and from the interests, dividends, or annual 
income arising from the investment of the company's assets. If the 
annual accounts showed any surplus of receipts over expenses and esti- 
mated liabilities, that surplus was divided among the participating 
policy-holders as bonuses in addition to the sums insured or in reduction 
of the premiums required from them. It was held that the transactions 
cf the company, in so far as they related to the participating policies, did 
not constitute the carrying on of a trade ‘within the meaning of the 
Income Tax Act and that the surplus arising from the excess contribu- 
tions of the participating policy-holders was not profit assessable, to 
income-tax. — [Styles vs. New York Life Insurance Compan\\ (1889), 14 
A.C. 381=-2 T.C. 460.] 

(/;) The London Assurance Corporation carried on the business of 
marine, fire and life insurance. It had one body of share-holders. The 
results of the business in the three departments were thrown into one 
^'Profit and I^oss Account" and dividends were declared out of the 
balance of this account and not out of the profits made in the particular 
departments. It was held that the bonuses paid to the participating 
policy-holders were assessable to income-tax . — [Last vs. London Assur-^ 
ance Corporation, (1885) 10 A.C. 438 ; 2 T.C. 100.] 

(c) A Mutual Assurance Company was incorporated as a company 
limited by guarantee to carry on a mutual fire assurance business. It 
had no subscribed capital. The persons insured and the members of the 
company were one and the same body of persons. It was held that the 
surplus arising from the contributions of its members was liable to 
Corporation Profits Tax [under Section 53 (2) (h) of the Finance Act 
of 1920 ]. — [The Commissioners of Inland Revenue vs. The Cornish: 
Mutual Assurance Co. Ltd., (1926) A.C. 281; 12 T.C. 841.] - . 

(<i) In the case of Arthur Average Association for British; Foreign 
and Colonial ships, (1875) [10 Ch. App. 542], it was held that though the 
concern was a mutual association, it was carrying on business since uridel* 
the rules it was provided that should the amount contributed ClJ^ceed the 
amount of the claims for loss or damage sustained by tlie nfemhers 
during each year, such excess should stand to the credit of each Autual 
member proportionately as he might have contributed. In Padstova 
Total Loss and Collision Assurance Association's case,, [(1882) 20 Ch. D. 
137]' it was similarly held that though it was a mutual assurance assoclS- 
tion it was carrying on business. v * 

(c) A. mutual life association had its head office at Melbourne afld 
b^ch offices at . many^places including Bombay. It was « Jonigaipt 
hnjited by gHrantee.^nd had no sbai* capital. Every peraoa whp^insan^;.^ 
his life with cofdpatiy ]^licy 
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be a member of the company.^ All the surplus profit was divided among 
the members, that is, the holders of the partici^jating policies. It was 
held, following Styles's case, tlxat the premium income received by the 
Association from its members under participating policies or any part 
thereof was not liable to be assessed to income-tax as profits or gains of 
a business under Section 6 (iv) and Section 10 of the Indian Income 
Tax Act of 1922. The opinion was expressed that the Association ought 
’ to have been charged upon its income derived from investments and on 
profits from non-participatifig policies or any other sources except the 
contributions from the participating policy-holders. — [Commissioner of 
Income Tax, Bombay vs. 71ie National Mutital Life Association of 
Australasia Ltd., (1931) 55 Bom. 637=^5 I.T.C. 238-=(1931) Bom. 448. 

In a later case concerning the same parties [ 37 Iiom. 519= (1933) Bom. 
427] which went on appeal to the Privy Council, the Judicial Committee 
observed (per Lord Thankerton) as follows: — “Before the Board it was 
accepted throughout by both parties that the principles laid down in the 
English case of Nezo York Life Insurance Company vs. Styles, (2 T.C. 460) 
apply in India; this was decided by the High Court in a case between the 
parties to this appeal in The National Mutual Life Association of Australasia 
Ltd. vs. The Commissioner of Income-tax, Bombay, (5 I.T.C. 238=55 Bom. 
637), and, while not meaning thereby to imply any cioubts, their Lordships 
need not and do not express any opinion on this matter.'' — [(1935) 63 I.A. 
99=40 C.W.N. 965=9 I.T.C. 128=1936 I.T.R. 44.] 

(/) An Association's sole activity was to indemnify its members, 
who were coal owners, against compensation in respect of fatal accidents 
to workmen. It w’^as a purely mutual concern, every person or company 
iifdemnified by the Association being a member. It was limited by 
guarantee and there were no share-holders. In the event of the Associa- 
, tion being w'ound up, every member was liable to contribute a certain 
specified sum. The Association set aside and accumulated funds for the 
purpose of indemnifying its members. The funds were constituted by 
the contributions of its members proportionately to the wages they paid. 
Epr this purpose the Association had power to make ^'ordinary" and 
‘‘extraordinary" calls upon its members. Each year the surplus was 
carried to a reserve fund and a member on retiring was entitled to get 
back in cash a proportion of his share in the reserve Fund. It w'^as held, 
following StyleYs case, that the surplus of the As.sociation's income from 
calls made on its members and from its investments over its expenditilte 
in meeting liabilities and re-insuring risks w^as not profits arising from 
a trade carried on by the Association and that as such it was not liable 
tQ mcome-tax . — [Jones vs. The South-West Lancashire Coal Owner/ 
Association,, Ltd., 1926-27, (1927) A.C. 827; 11 T.C. 790.] . ' i 

^ ^ (g) A company limited by guarantee and having 0iare capUalf ■ 
yiks {orm|d by the representatives of various local autl^griries wUh 
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main object of enabling local authorities and other public bodies by 
co-operation to insure against fire and other risks on the most favourable 
terms. The fire policy-holders had the main voice in the management 
of the company. They were the persons who were entitled to the 
surplus assets of the company in the event of a winding-up. They alone 
benefited by anything in the shape of a reduction of premiums, by an 
accumulation of reserves, etc., and by any surplus that arose from the' 
company's activities in any way. Though the company’s business* 
originally was mainly fire insurance later it undertook extensive business 
of employers’ liability insurance and also miscellaneous insurance. 
Cumulative reductions of fire insurance premiums were allowed, but no 
such reductions of premiums were granted in the case of policies of other 
classes than fire. As regards the profits from employer’s liability an(f 
miscellaneous business done with persons who were not fire policy- 
holders, the company admitted that those profits were liable to income-tax. 

It was held that the surplus which arose from employers’ liability and 
miscellaneous insurance business done with the fire policy-holders was 
not exempt from income-tax as it did not arise from mutual insurance. 
—[Mimicipal Mulual Insurance IJd, vs. Hills^ (1930-1932) 16 T.C. 430.] 

Trade Associations. 

An Association was incorporated under the Companies Act as a 
Limited Company with the objects, among others, of protecting the 
interests of the corn trade generally by promoting or opposing legislative 
and other measures relating to the trade, amicably adjusting and settling 
disputes arising in the trade by establishing a Tribunal of Reference, 
j)roviding and maintaining a clearing house, an exchange, a market, a 
suitable building and such other trading facilities. Membership of the 
Association was confined to persons engaged as principals in the corn 
trade and pensons having full authority to conduct the business of a 
principal engaged in the trade. Every member had to acquire one share 
of the Association and to pay an entrance fee and an annual subscrip- 
tion. There was also provision for non-members being subscribes* 
Charges were made to the members and others for the trading facilities 
offered by the Association, and the Association had power to dechire a 
dividend out of its profits. It was held that the profit arising out Qf the , 
x\ssociation’s transactions with its members was assessable to income-ta^. ' 
— [Liverpool Corn* Trade Association, Ltd. vs. Monks, (1926) 2 K.B 
itO; 10 T.C. 442.] 

Income should be ^stinguished from c^>ital. 

This distinction has been discussed at length already (sed Unde/ life 
^ . definition of ‘incotne’) . ‘Income, not cajE«tal» is 

taxable under the Income Tax Actiij and iiicomd v 
r. M ^ i^withstandinff’^. tHat/ 'On' ■/■aii/. 
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adjustment of accounts part of the sums accruing as income ought to go 
to recoup capital; income is not the less inconie for the purposes of 
income-tax because it is produced by embarking capital in a wasting 
subject-matter, e.g., in buying and working mines.*' — [Per Farwell, LJ., 
in Hudson's Bay Co. vs. Stevens, (1909) 5 T.C. 424 (437)]. 

Income, profits or gains must be: — 

(a) Income, etc., of the persons named. 

y. The cardinal consideration in all income-tax cases should be 
\vhether the income is of the assesscc. The Judicial Committee made this 
point quite clear in Rafa Be joy Singh Dudhuria's case, (1933) 60 I. A. 
196==6 I.T.C. 449-^(1933) I.T.R. 'l35::-S7 C.L.j. 503=60 Cal. 1029. 
There under a decree of court not only the zemindary property of the 
appellant Raja but all his other sources of income also were charged with 
payment of maintenance annuity to his step-mother and the appellant in 
accordance with that decree had paid certain sums to that lady. It was 
held that these sums were not Tncome* of the Rajah. Lord Macmillan 
observed: ‘‘When the Act by Section 3 subjects to charge 'all income* 
of an individual, it is what reaches the individual as income which 
it is intended to charge. In the present case the decree of the Court 
by charging the appellant's whole resources wdth a specific payment to 
his step-mother has to that extent diverted his income from him and has 
directed it to his step-mother; to that extent what he receives for her is 
not his income. It is not a case of the applicaion by the appellant of 
part of his income in a particular way; it is rather the allocation of a 
sum out of his revenue before it becomes income in his hands.** 

In Kalyanji Viihaldas's case (1937), 64 I.A. 28= (1937) P.C. 36 the 
Judicial Committee remarked (per Sir George Rankin) that “the High Court 
approached the cases by considering first whether the assessee*s family 
was a Hindu undivided family, and in the end left unanswered the 
^liestron whether the income under assessment w^as the income of that 
faitiily/' 

(h) Income, etc., to which the Income Tax Act applies, le., 
income, etc., coming wnthin Section 4 (1) — ^See notes thereon. Income 
' need not be from a legal source. (This point has been discussed already. 
See notes and illustrations under ‘Business*). Pertinent to this point is 
the dictum of Lord Haldane, in delivering the judgment of the Privy 
Council in Canadian Minister of Finance vs. Smith, (1927) A.C. 193, 
that once the character of a business has been ascertained as being ol 
the nature of trade, the person who carries it on cannot found upon 
elements of illegality to avoid the tax. 

See*! In the matter of Chunni Lai 1 I.T.C: 4^^ 

A.I.R. (1925) All: 287; j;i925) IX.R. 47 All. ,372. ■ , 
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Birendra Kishore Manikya vs. Secretary of State for India, 25 
C.W.N. 80; 32 C.L.J. 433; (1921) I.L.R. 48 Cal., 766; 1 
I.T.C. 67. 

Mohideen Sahib Bellary vs. Commissioner of Income Tax, 
Madras, A.I.R. (1927) Mad. 1052; (1927) 53 M.L.J. 719; 

2 I.T.C. 472. 

Partridge vs. Mallandaine, (1886) 2 T.C. 179 (181) ; 18 Q.B.D. * 
276. 

Commissioner of Inland Revenue vs. Alexander Von Glehn S' 
Co., (1920) 12 T.C. 232; (1920) 2 K.B. 553. 

Mannva. Nash, (1932) 16 T.C. 523; (1932) 1 K.H. 752. 

/*. A. Lindsay, A. B. Woodward & W. Hiscox vs. Commis- 
sioners of Inland Revenue, (1932) 18 T.C. 43 (56). 

Southern vs. A. B. S’ Southern vs. A. B. Ltd., (1933) 18 T.C. 

59 (73) ; Canadian Minuter of I'inance vs. Smith, (1927) 

A.C. 193. 

(c) When„income, etc., attract taxation — if they should actually come 
in or be received. See notes on Section 4. 

Trust income — 

To be assessable the persons (enumerated in the Section) need not 
have a beneficial interest in the income. It is enough if they are legally 

entitled to it. Trustees are thus liable to be taxed. This was clearly 

established in The Trustees of Sir Currintbhoy Ebrahim Baronetcy Trtfst 
vs. 7'he Commissioner of Income Tax, Bombay, both by the Bombay High 
Court, [(1932 Bom., 106— -5 I.T.C. 84] and the Judicial Committee [61 
I. A. 209= (1934) P.C. 116]. The general principle regarding whether 
the trustee or the beneficiary should be taxed was explained by Vi^ount 
Cave in Williams vs. Singer, (1918-1920) 7 T.C. 387 (411) = (19ii)»t 
A.C. 65 in the following words: — “The fact is that, if the Income '1‘ax 
Acts are examined, it will be found that the person charged with tax ilt ' 
neither the trustee nor the beneficiary as such, but the person in actual 
receipt and control o* the income which it is sought to reach. -TJie 
object of the Acts is to secure for the State a proportion of the profit^ 
chargeable, and this end is attained (speaking generally) by the simple and 
effective expedient of taxing the profits where they are found. If the 
beneficiary receives them, he is liable to be assessed upon them. If the 
trustee receives and controls them, he is primarily so liable." This view 
was quoted with approval in th.e Sir Currimbhoy Ebrahim Baronetef 
Trust case by Beaumont, C.J., who observed: “The learned Law Ldrds- 
were, of course; dealing with the Englishr Acts which are worded cjyite 
differently frpp^ th? Judia^ l^iqk th$ 
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Cave arrived is applicable to cases under the Indian Act as to cases under 
the Enghsh Act.” 

The position in this respect is largely dependent on the law of 
Trusts prevailing in the country. See, c.g., Garland vs. Archer-Shee, 
(1931) A. C. 212=15 T.C. 693, where a resident in the United Kingdom 
was the sole life-tenant under an American will trust, the trustees of 
which were resident in America. The trust fund consisted entirely of 
foreign securities, stocks and shares. The income from the Fund, after 
deduction of administration expenses and commission, was paid by the 
trustees to the beneficiary’s order at a New York bank. On behalf of 
the Revenue it was contended that the income was assessable under Case 
IV (income arising from securities in any place out of the United 
Kingdom) and Rule 1 of Case V of Schedule ‘D’ (income arising from 
stocks, shares or rents in any place out of the United Kingdom). In 
determining this question evidence was taken as to the American law 
relating to trusts and trustees and it was found that in American law 

'‘every express trust valid as such in its creation, except as otherwise 

provided, shall vest the whole estate in the trustees in law, and in equity, 
subject only to the execution of the trust period. I'he persons for whose 
benefit the trust is created shall take no estate or interest in the lands, 
but may enforce the performance of the trust in equity.” According to 
this law Lady Archcr-shce, it was found, “had no right to any specific 

dividends or interest at all What this lady enjoyed was not the 

stocks, shares and rents or other property constituting the trust fund 
under the will ; what she had was the right to call upon the trustees and, 
if necessary, to compel the trustees to administer this property during 
her life so as to give her the income arising therefrom according to the 
provisions of the trust. Accordingly it was held that the income of the 
beneficiary here was to be regarded as arising from a foreign possession 
other , than stocks, shares or rents and was assessable under Rule 2 of 
Case’ V, Schedule VD’. The early history of this case and all material 
facts are to be found in Archcr-shce vs. Baker, (1927) A.C. 844=11 T.C. 
749, which contains the report of the decision whex^ the same dispute as 
the .present w^as considered by the House of Lords under different 
circumstances. The explanation of why, notwithstanding that decision, 
this case was again presented to the House of Lords lies in the fact that 
tke will under w^hich the property passed w^as then construed according 
to English law’^ and, so regarded, it was held that the interest of the lady 
was derived from stocks, shares or funds outside the United Kingdom 
and therefore Rule 1 of Case V of Schedule ‘D’ was applicable to it. 

In the present case Lord Buckmaster pointed out the differein^e 
between the two systems of law relating to trusts and trustees and bas^i^ 
his decision on the American law of trusts. 

In Williams vs. Singer & others, the respondents were th0 
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of a settlement under which^the Princesse de Polignac was the beneficial 
tenant for life in possession. The settlement was in English form, and 
the trustees were all domiciled and resident in the United Kingdom but 
the Princesse was a French subject and was domiciled and resident 
abroad. The settled fund consisted of certain foreign investments of 
considerable value, and under orders signed by the trustees, the whole 
income from these investments were paid to the account of the Princess , 
at a Bank in New York, no part thereof being remitted to the United 
Kingdom. In these circumstances assessments were made upon the 
respondent in respect of sums representing the income from the foreign 
investments comprised in the settlement. The respondents objected to 
these assessments. The Revenue authorities contended that they w^ere 
entitled to levy tax upon that income by means of assessments upon the 
trustees, who were domiciled in the United Kingdom. In support of the 
above contention they relied principally upon the language of Schedule 
‘D’ to the Income Tax Act, 1853, which provided that the duties thereby 
imposed were to be deemed to be granted and made payable “for and 
in respect of the annual profits or gains arising or accruing to any person 
lesiding in the United Kingdom from any kind of property wdiatever, 
whether situate in the United Kingdom or elsewdiere."' They also relied 
upon the first general rule in Section 100 of the Income I'ax Act, 1842, 
which provided that the duties upon profits imposed by Schedule ‘D' were 
to be charged on and paid by the persons “receiving'' or “entitled unto" 
such profits. They contended that as the income in question accrued to 
the trustees as the legal holders of the investments, and trustees were the 
persons legally entitled to receive it, they were the persons chargeable 
under the Act. 

The House of Lords held that such a proposition could not be 
maintained. Lord Cave pointed out that it was contrary to the express 
W'Ords of Section 42 of the Income Tax Act, 1842, which provided that 
no trustees who shall have authorized the receipt of the profits arising 
from trust property by the person entitled thereto, and who shall have 
made a return of the name and residence of such person in manner 
required by the Act shall be reciuired to do any other act for the purpose 
of assessing such person. Apart from this provision, Lord Cave observed, 
a decision that in the case of trust property the trustee alone is to 
looked to would lead to strange results. His Lordship observed: /Tf 
the legal ownership alone is to be considered, a beneficial owner in moderate 
circumstances may lose his right to exemption or abatement by reason 
of the fact that he has wealthy trustees, or a wealthy beneficiary may 
escape super-tax by appointing a number of trustees in less affluent 
circumstances. . , . . the other hand, I do not think that it would 
be correct to say that, whenever property^* is held in trust, the person 
liable to be taxed is the beneficiaty and hot the trustee. Section 41 of 
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tte Tax Act 1842, renders the trustee, guardian or other person 

vjjio has control of the property chargeable to income-tax 

The fact is that, if the Income Tax Acts are examined, it will be found 
that the person charged with tax is neither the trustees nor the beneficiary 
as such, but the person in actual receipt and control of the income which 
it is sought to reach 

Lord Wrenbury in this case refused “to investigate the question 

whether trustees are in any case assessable He said : “There is 

here a beneficiary of full age and not under disability. Is the tax 
recoverable upon the footing of the domicile and nationality of the 
beneficiary or of the trustees ?” His IvOrdship answered this question by 
saying: “Upon this question Section 41, et seq., of the Act of 1842 are 
most material. Section 41 deals with two cases, vis., (1) beneficiaries under 

disability, and (2) persons not resident in the United Kingdom 

In the former case the trustee is to be chargeable in like manner as he 
would be charged if the beneficiary were not under disability. In the 
latter case the beneficiary is to be chargeable in the name of the trustee 
and the trustee is to be answerable for doing such acts as .shall be 

required for 'the assessing of any such person’ "Section 42 is one 

which discharges a trustee, who returns a certain list disclosing the person 

who actually received the income ’’ “These sections point 

to the conclusion that the person to be taxed is the beneficiary, not the 
trustee, and none the less because under certain circumstances the bene- 
ficiary is to be reached through the trustee.” 

In the Court of appeal Lord Justice Scrutto.n expressed himself by 
saying: “The conclusion' I draw from these involved sections is that 
Parliament was endeavouring to put the burden on the beneficial owner 
and only used the trustee as machinery to get at the person who had the 
benefit of the income.” 

It is amply clear that the above decision turned mainly upon the 
language of the provisions made in the English Income tax Statute. 

It will be pertinent to examine here the later decision of the House 
of Lords in Archer-Shee vs. Garland, (1930) 15 T.C. 693. In this case 
the appellant was assessable to income-tax in respect of the profits of 
his wife by General Rule 16 of the Income Tax Act. His wife’s father 
wa|^ a citizen of the United States of America and under his will, made 
in New York, she became entitled to receive during her life the income 
of his residuaiy estate which w-^as held by a Trust Company of NeW: 
York as executor and trustee of the will. Part of such monies Were 
remitted to the United Kingdom by the trustees and about this no ques-' 
tion was raised. But part remained in New York and the liability of t&e ^ 
appellant, to be assessed in respect of this portion was the sole questic^; 
on appeal, 
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The question once before in lft27 went up to the House pj tords 
and the appellant was held liable: Archer-Shee vs. Baker, 11 T.C. 7^. 
In the present appeal the House of Lords examined this previous deci- 
sion of the House and ultimately differed from the views expressed 

therein. The majority of the House in 11 T.C. 749 proceeded to construe 

the trust according to English law without noticing the American law 
of Trust at all. Lord Sumner and Lord Blanesburgh delivered a 
(^ssentient judgment. It was pointed out in the present appeal (15 T.C. 
693) that in the previous case Lord Sumner took the correct view of 
the American law, who observed: ‘'The trustee has the full legal pro- 
perty in the whole of the trust fund and the beneficiary has not. Apart 
from the special provisions, the trustee is not the agent of the beneficiary 
who can neither appoint nor dismiss him. She cannot require him to 

change or forbid to change the particular investments of the fund 

It is the trustee alone who can give a discharge for interest, rent or 
dividends to the parties who have to pay them, in respect of the invested 

trust estates All that the beneficiary can do is to claim the 

assistance of a Court of Equity to enforce the trust and to compel the 

trustee to discharge it Lord Sumner held that the fund 

belonged legally to the trustee and consequently the appellant was not 
liable. The majority held otherwise. But this decision of the majority 
in 11 T.C. 749 was shown to be wrong in 15 T.C. 693, relying on the 
American law of Trust regarding the relative position of trustees and 
beneficiaries. 

In 15 T.C. 693 the decision in Williams vs. Singer was also com- 
mented upon. See per Lord Buckmaster at page 733. It was pointed 
out that in that case the test adopted was ‘who leceived and controlled 
the income.’ Normally every trustee here in India will be the person 
who can be said to be the person receiving and controlling the income* 
A trustee will none the less ‘control’ the income though he is bound by the 
trust to apply the same to a particular purpose. 

Coming to the Indian cases, the Privy Council decision in Trustees 
of Sir C. Ebrahim Currimhhoy Trust, (1934) 61 LA. 209= (1934) P.C* 
116=7 I.T.C. 195, referred to above, may at once be taken up. All that 
we get from this decision is — 

(1) That Seotion 38 et seq do not exclude the liability of the 

trustees in other cases. The cases in which the trustees 
might be assessed were additional to the cases so expressly 
provided for. This was said to follow from Williaffts VS.' 
Singer. 

(2) So far at least as concerns the money which the trustees: 

eitiplby in malntairiing the ^ 

the Trust/ they fe^ laid dovy^n 
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vs. Singer — they received the income and had control over 

' ih 

Beyond these nothing else was realty decided. It was not decided 
whether the legal title is the only thing that alone can be looked at. See 
in this connection also the decision of the Lahore High Court in Trustees 
of the Tribune Press vs. Commissioner, (1935) 16 Lah. 829— (1935) 
Lah. 570—8 I.T.C. 353 — 1935 I.T.R. 246. [This case went on appeal 
to the Privy Council only on the ground of exemption f A.I.R. (1939) 
P.C. 208—43 C.W.N. 1065.] Hence no obesrvations wx're made by the 
Judicial Committtee on the position of the trustees in general under the 
Indian Income Tax Act in relation to the trust income.] 

See also Commissioner of Income-tax vs. Almhaker Abdul Kehman 
(1939), I.L.R. 1939 Bom. 284=A.I.R. (1939) Rom. 195-= 1939 I.T.R. 139 
where the principles laid down in JVilliams vs. Singer and Currimbhoy 
Bhrahim*s case w'erc followed. , 

The observations by Lord Russell in P. C. MtdlicFs case, (1938) 
65 I.A. 150= (1938) P.C. 118=42 C.W.N. 537=1938 I.T.R. 206 regar- 
ding the suggestion that the assessment should be treated as being not 
an assessment upon the executors but an assessment upon the appellants 
as trustees for the residuary beneficiary do not at all indicate any possible 
distinction to be drawn between the taxation of a trustee and that of 
an executor. What the appellant there wanted to say was that the func- 
tion of the executors was over and the estate cleared and the executors 
were holding at the relevant date only as trustees for the adopted son 
and were in fact assessed as such tru.stees. If they w^ere assessed as 
trustees only then certainly items of income not coming to their hands 
as such trustees would not have been liable to taxation. In any case 
the Judicial Committee did not there decide anything regarding the 
present question. 

The Hots Trust Case, [1930, 11 Lah. 724= (1930) Lah. 929=5 
I.T.C. 8] no doubt relies on Williams vs. Singer, But it accepts that 
case as laying dowm that '‘the person charged with tax is neither the 
trustee nor the beneficiary as such, but the person in actual receipt and 
control of the income which it is sought to reach.'' In none of these 
cases the later decision of the House of I^rds in Archer-Shee*s case was 
noticed. None of the Indian cases examined the question in the light of 
this decision. 

In determining who is. in control of the income the trust imposed 
will be irrelevant consideration. Disposal of trust income is certainly 
controlled by the trust imposed. Yet it is the trustee who receives an^d; 
disposes of the income, is *in receipt and control' of it, within the; 
meaning of the principle enunciated in SingePs case. 

Sir Dinshaw Mulla in his Transfer of Property summariee$V 
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the distinction between Indian and English law of trusts in these 
words: ‘‘The law in India recognizes no distinction between legal and 
equitable estates. The leading case on the subject is Tagore vs. Tagore, 
decided by the Privy Council 1872. In a later case [Webbs vs. Maepher- 
son, (1904) 30 LA. 238 J the Privy Council said: — ‘The law of India, 
speaking broadly, knows nothing of that distinction between legal and 
equitable property in the sense in which it was understood when admi- 
nistered by the Court of Chancery of England/ And still in a later case 
— Rani Chhetra Kumari vs. Mohan Bikram, (1931) 58 LA. 279, their 
Lordships said: ‘By that law the law of India), therefore, there 

can be but one owner, and where the property is vested in a trustee the 
owner must, their Lordships think, be the trustee. This is the view 
embodied in the Indian Trusts Act, 1882, Section 3, 55, 56, etc.' The 
interest of the beneficiary of a trust is defined in Section 3 of the Trusts 
Act not as an interest in the trust propery but as a right against the trustee 
as owner of the trust properly." 

So there is this distinction between the English law and the Indian 
law of Trusts and the decision of the House of I,ords in 15 T.C. 693 
turned very much on a similar distinction bet^veen the English and the 
American law of trusts. 

It will be pertinent to notice here the recent amendment of Sec. 41 by 
Act VII of 1939, by which the words “or any trustee or trustees appointed 

under a duly executed trust deed " have been inserted in the 

Section. As a result of this amendment, a trustee of the above description, 
being entitled to receive on behalf of any person any income, profits or gains 
chargeable under this Act, shall be liable to be assessed in the like manner 
and to the same amount as the beneficiary. As to how far this affects the 
liability of a trustee as such to be assessed as legal owner, sec notes under 
Sec. 41. 

Tax for any year is chargeable in respect of (a) "total income” of 
(b) the previous year. 

(a) It has already been pointed out that the insertion of the expression 
“total income" by the Amending Act, 1939 has brought about no material 
change so far as the taxable amount is concerned. For even before this 
amendment the tax was in fact charged in respect of the total income. 

As to the meaning of “total income," see notes under the definition of the 
expression. See also notes under Section 4, 

(b) The total income in respect of which the tax is levied in any 
year is to be that of the previous year. 

This income of the previous year, it should be remembered, is not 
a mere measure of the income to be assessed but is itself the subject-niatteivof 
taxation for the current; yearr--^^[/» re Rehari Lot Mullick, 31 G.W.N, 557 
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= (1927) Cal. 553=54 Cal. 630=2 I.T..C. 328]. The Madras High Court 
|ollowed the Calcutta view in this respect in Karuppiah Kangani vs. 

^^ Commissioner of Ifwonie-tax, Madras, [(1928), (1929) Mad. 35=3 I.T.C. 
282.] In that case Mackay, J., observed: ‘'We agree with the decision 
in Behari Lall Midlick vs. Commissioner of Income-tax, Bengal, that, 
under the Indian Income-tax Act, XI of 1922, the income of the year 
previous to the year of assessment is not to be taken as merely a guide 
to the ascertainment of the income of the year of assessment, but as the 
actual sum which is subject to taxation. This seems clear on the language 

of Section 3 of the Income-tax Act XI of 1922 In Commissioner 

of Income Tax, U. P. vs. Tehri Garhawal State, (1933), 61 I. A. 1 = (1934) 
i' T^P.C. 34), the Allahabad High Court took the view that under Section 3 
' 'of Act XI of 1922 income-tax in any year was paid on the basis of the 
income of the previous year. For the High Court judgment see In re Ram 
Prasad (1930), 52 All. 419= (1930) All. 389=4 I.T.C. 247. This view was 
negatived on appeal by the Judicial Committee who approved of the decision 
of the Calcutta High Court in Behari Lai MttUick's case and accepted the 
contention of the Commissioner of Income Tax that the intention of 
Section 3 is not to treat the income of the previous year merely as a 
measure of the unascertained income of the year of assessment, but to 
tax the assessee in the year of assessment upon the income received by 
him in the previous year. See also Conimr. vs. Veliammai Achi, (1939) 
Mad. 77. 

In this respect the difference between the English and the Indian 

law should be carefully noticed. The scheme of the English law'" has already 
been discussed. Mr. Justice Rowlatt put it most succinctly in Brozvn*s 
,case, [(1919) 2 K,B. 497; 8 T.C. 57 (68)], thus:— “There is no doubt 
that the general scheme of the Income I'ax is that it is payable in respect 
of a source of Income existing in the year of assessment, though the 
amount is often measured by the results of previous year.” Hence it is 
wrong to treat “total income of the previous year” as required by the 
Indian law on the same footing as it is treated under the English law. 
In view of this fundamental difference in principle between the English 
and Indian law the English cases like Brownes will be no guide to the 
Indian Courts, as was the view expressed in Karuppiah Kangani's case, 
[(1929 Mad. 35=3 I.T.C. 282]. 

For the purpose of taxation the source of income need not exist 
in the year of assessment. In Behari Lai Midlick* s case, [54 Cal. 630 
= (1927) A.I.R. Cal. 553] the Calcutta High Court held that the assess^ 
ment for a year was valid in law when the source of income was 
non-existent in that particular year. In this case the assessee was the 
owner of a house-property and land owner. In his “statement of totaT 
during the previous year” he declared the amount of profits pr;; 
gains or income during the previous year as having accrued to him frpp 
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two sources, which consisted respectively of certain house property and 
bustce lands. In the previous year both these sources were declared tp 
have each yielded a certain income. But these properties wer6 
mortgaged and in the year of assessment as a result of a mortgage suit 
brought against him the properties were sold. On this ground the assessee 
claimed that as he had no source of income in the year of assesvsment he 
was not liable to assessment for that year. It was ai’gued on behalf of 
the assessee that the principle of the decisions of the English cases 
Brotvn vs. National Provident Institution, (1921) A.C. 222=8 T.C. 57 
and Whelan vs. Henning, (1926) A.C. 293=10 T.C. 263, was applicable 
to the Indian Income-tax Act of 1922 so that if an assessee had no income 
in the year of assessment from a particular source, no income-tax wa®;,;. 
due from him even though in the previous year he did actually derive an 
income from that source. 

After an analysis of the clear provisions laid down by the English 
statute and the Indian (Act XI of 1922) their Lordships held that under 
the Indian law the income of the previous year is not simply the 
basis of taxation but is itself the subject-matter for taxation^ and 

that it was quite valid to assess a person to tax for a year though the 
source of his income was non-existent in that particular year. The 
position is now made clearer also by Section 4 as amended by Act VH 
of 1939. 

In Brozvn's case the assessee company carried on the business of 
buying Exchequer Bills at less than their face value and then either selling 
them during their currency or holding them till maturity and then obtaining 
the amount stipulated to be paid. In t\vo years previous to the year of 
assessment the Company earned considerable profits from these transac- 
tions. But in the year of assessment they stopped this business altogether. 
Consequently no profits or gains from this source arose or accrued to 
the company in that particular year. The Crown’s contention was that 
notwithstanding this fact the company was liable to assessment for tax in 
respect of the income derived from this source during the previous year. 
It was held by the House of Lords (Viscount Cave dissenting) that in 
order to be chargeable to Income Tax for a particular year in respect 
of income from any source, a person must possess that source of income 
in that year. Viscount Haldane observed : ‘Tt seems to me that the 
true meaning of the words the Legislature has used is that the tax is 
intended as a matter of basic principle to be on profits and gains 
forming income in the year of assessment, though not measured by 
the income of the year. If a man carries on business by buying and 
discounting bills, that is, I think, as much a source of profit as any other 
for the purposes of the words employed. As in the case before us it is 
agreed that thete was n6 such sburce, Lthint^^^^ have to 

vbi^t income pn which 
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In the case of Whelan vs. Henning [1924-26), 10 T.C. 263; (1926) 
A.C. 293] the facts were analogous to those of Brown's case, only with 
this difference that in the year of assessment the source of income con- 
tinued to exist though no income arose out of it. The assessee was the 
owner of shares in a company. The company did not declare any 
dividend in a certain year. As the assessee did not receive any income 
from that source he contended that he was not liable to income-tax for 
that year. It was held in all the Courts including the House of Lords 
that this case was entirely covered by Brown's case and that as there was 
no income from the shares in the year in question, there was no liability 
to income tax for that year, notwithstanding that the assessee continued 
to hold the shares throughout the year. [As for the change brought about 
in this matter by Section 22 of the English Finance Act of 1926, see 
page 544, supra.] 


The determination of rates at which income tax is to be charged 
in any year is left to the Finance Act of that year. 

This is evident from the clear language of the section itself, and 
there is no room for any doubt. Hence, though the assessment is to be 
made in respect of the income of the previous year and not of the year 
of assessment, the rate is the one fixed by the Finance Act of the latter 
year. So far as the determination of rates is concerned, Section 55 which 
charges super-tax is on the same footing as Section 3, which is clear from 
the concluding portion of Section 55 which runs: ‘‘at the rate or rates 
laid down for that year by Act of the Indian I/Cgislature.’' It would, 
therefore, be interesting to note the observations made by the Judicial 
Committee in The Commissioitcr of In-come Tax, Bombay vs. Western 
India Turf Club, Lid., [55 LA. 14= (1928) P.C. 1] which w^as a case 
under Section 55. Two questions arose for decision. The first was as 
to the amount of income on which the assessee was to pay super- tax. 
The second question was: what was the rate at wdiich the assessee W’as 
to pay super-tax? The Judicial Committee observed (per The Lord 
Chancellor) ; “With regard to that point, Section 55 provides that the 
taxpayer, is to pay at the rate or rates laid down for that year, that is, for 
the year of assessment, by Act of the Indian Legislature. In other words, 
for the purpose of ascertaining the rate of the tax you are referred to a 
statute to be afterwards passed. That statute was afterwards passed and 
it is Act XIII of 1925.” After quoting Section 7 (2) of that Finance Act 
and the relevant portion of Part 2, Schedule 3, of the same Act, both oF 
vvhich had a bearing on the case, the Judicial Committee further observed: 
“What is the effect of that? It can only be that this particular tax-payer; 
being a company, falling within the first words of Part 2, Schedule 3, 
pay at the rate there specified, namely, at the flat rate of one anna 
Tupee.” . : • ' : ■ 
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The rate enacted is the one applicable to Hotel income’: — 

In other words, income-tax is one tax. Rankin, J., observed in 
Behan Lai Mullick^s case, [54 Cal 630= (1927) Cnl 553=31 C.W.N. 557 
=2 I.T.C. 328] : “There is, however, one principle often appealed to in 
the English cases which is even more clearly applicable to the Indian tlia-n 
to the English Acts, namely, tliat income-tax is one tax and not an aggre- 
gate of different taxes.” 

It is to be noted that no composition is permissible under the Act of 
1922. Para 135 of the Income Tax Manual which is relevant to this 
matter provides as follows ; — 

“The provision Jn previous Acts that allowed a system of com- 
position of assessment and enabled the Income-tax officer 
under specified conditions to enter into compositions with 
assessccs has been omitted from the present Act. No com- 
position of assessment can, therefore, now be made although 
any composition entered into before the present Act came 
into force must be given effect to lor the period for which 
the agreement was made.” 

The English law also docs not permit such composition, and any 
agreement as to assessment made by an officer of the Crown will be 
treated as idira vires. In Gresham Life Assurance Society, Ltd. vs. 
Attorney-General, [(1916) 1 Ch. 228; 7 T.C. 36] the company produced 
some letters that had passed between the Surveyor of Taxes and them- 
selves and they contended that these letters amounted to an agreement 
that the Crown was bound to assess tlie Company for five years on the 
profit-basis and asked for a declaration that the said agreement v/as valid 
and binding. Ashbury, J., observed that the construction which the com- 
]>any sought to put upon the letters was not correct and that even if it 
were correct, the agreement would be invalid and ultra vires. 

The question of exemption also arises in this connection. On this 
point the principle has been well established that no exemption can be 
claimed unless thei'e is an express provision for it under the statute. In 
Maughan vs. Free Church of Scotland, [(1893), 3 T.C. 207 (210)] the 
Lord President observed: '"If you claim exemption you must fall clearly 

within the words of the Statute, or it cannot be allowed In this 

respect the view of the Indian Courts is not different. In Maharajadhiraja 
Kumar Vishveszvar Singh vs. The Commissioner of Income Tax , Bihar 
and Orissa, [(1935), 15 Pat. 785; 8 I.T.C. 205.] Agarwala, J., observed 
(Courtney Terrell, C.J., and Mohammad Noor, J., concurring) ; ‘Tt is 
well established that on the i'eveiiue aut^p-! 

vUies to show that ittcomp whlA it ia sowght to tipi is incoips which / 

U veiiderod hahlp to ho 
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that a particular class of iitcome is exempt from taxation Ues on the 
assess^** See also Bejoy Singh Dudhuria vs. Commissioner of Income 
Tax, Bengal, (1930) Cal. 641=57 Cal. 918, per Rankin, C.J., affirmed in 
this respect by tlie Judicial Committee in 60 LA. 196. 

Assessees are: — 

(a) individual — 

In Commissioner of Income Tax, Bombay vs. Ahmedabad 
Millomters Association, [(1939), I.L.R. 1939 Bom. 451=A.I.R. 1939 Bom. 
363=1939 I.T.R. 369] it has been held that “individual” in Section 3 rneans 
a human being and does not include a company and the expression “other 
association of individuals” does not therefore include an association of the 
companies. A millovvners’ association consisting of sixty limited companies 
and a human being was accordingly held not chargeable to income-tax as 
an association of individual under Section 3. After amendment of Act VII 
of 1939, the expression is “association of persons”. 

(b) Hindu undivided family — 

Under Section 2 (9) 'person' includes a Hindu undivided family. 
But no definition has been given of this expression anywhere in the Act. 
While, therefore, the expression should be understood to mean what it 
means under the Hindu Law the principle laid down by the Judicial 
Committee in the case of Kalyanji Vithaldas & others vs. Commissioner 
of Income Tax, Bengal, (1937) P.C. 36=64 LA. 28=41 C.W.N. 385=1937 
I.T.R. 90, will be a valuable guide in this respect. Their Lordships 
observed (per Sir George Rankin) : "The phrase 'Hindu undiidded 
family* is used in the statute with reference, not to one school only of 
Hindu law, but to all schools; and their Lordships think it is a mistake in 
method to begin by pasting over the wdder phrase of the Act the words 
'Hindu coparcenary’, all the more that it is not possible to say on the face 
of the Act that no female can be a member.” Thus their Lordships 
dissented from the opinion expressed by Lort-Williams, T., (Jack, J., 
concurring) in In re Moolji Sicka and others, [(1936) 40 C.W.N. Sl7= 

8 I.T.C. 147=1935 I.T.R. 123], from which the former case was an 
appeal, that “where in the Sections of the Income Tax Act a Hindu 
undivided family is mentioned, a Hindu co-parcenarv is meant.” Their 
Lordships also dissented from the view taken by the Allahabad High Court 
(Per Mukherjec & Bennett, JJ.) in Raja Bhunesh Pratap Narain Singh 
vs. The Commissioner of Income Tax, U.P., [(1932) 6 I.T.C. 175] that 
"as a matter of law a Hindu joint family can consist only of male 
members, the female members not being taken into account at all.” The; 
Judicial Committee observed that they took no exception to the resulli 
strived at in the case of Raja Bhunesh Pratap Narain Singh tiiough 
fdid not agree that a Hindu joint family necessarily consisted of xositt: 

■ members only.- ■ ■ u-.'.vi;;-; 
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In Gdmedali Luxminarayan vs. Commissioner of Income Tax, Bombay, 
f (1935) Bom. 412=1935 LT.R. 367=8 I.T.C. 239] the Bombay High 
Court (per Beaumont, CJ. & Rangnekar, J.) dissented from the view of 
Lort-Williams and Jack, JJ., in Mooji Sicka's case that the references 
in the sections of the Income-tax Act to a Hindu undivided family should 
be read as meaning a Hindu coparcenary. In the Bombay case a joint 
Hindu family governed by Mitakshara law consisted of a father and his' 
wife and a son and his wife. The son was the assessee in the case. The 
father died before the assessment, and then the joint Hindu family con- 
sisted of the son, his mother and his wife. The mother was entitled to 
maintenance out of the family property. The question raised was whether 
the income received by right of survivorship by the assessee who was the 
sole surviving member of the family should be taxed in his hands as his 
own individual income or whether it should be treated as the income of 
a Hindu undivided family, for the purpose of assessment to super-tax 
under Section 55. The Bombay High Court held that the income was 
to be treated as the income of a Hindu undivided family. On appeal 
[(1937) P.C. 239=1937 LT.R. 416] their Lordships of the Judicial Com- 
mittee reversed this decision, taking their stand entirely on Kalyanji Vithal- 
clas*s case in which their Lordships had held that the existence of a wife 
or of a wife and a daughter in a Hindu undivided family besides a male 
member did not make the income from his ancestral property the income 
of a Hindu undivided family. Their Lordships’ observation in Kalyanji^s 
case bearing on this point was: man’s wife and daughter are entitled 

to be maintained by him out of his separate property as well as out of 
property in which he has a coparcenary interest, but the mere existence of 
a wife and daughter does not make ancestral property joint.” 

It may be noticed here that from the judgment of the Judicial 
Committee in GomedaWs case [(1937) P.C. 239] it does not appear 
whether their Lordships noticed the fact that in this case the mother of 
the assessee was alive, having a aright of maintenance out of the joint 
family property as a co-parcener’s widow. In Nathti Sao vs. Commissioner 
of Income Tax, C. P. & Berar, [(1934) LT.R. 463] it was held that where 
a Hindu lives jointly with the widows of deceased co-parceners they 
constitute s Hindu undivided family for the purposes of assessment to 
income-tax. In that case also there was only one .surviving male member. 
Similar view was -taken by the Madras High Court in Vedathanni vs. 
Commissioner of Income Tax, Madras, [(1932) 56 Mad. 1 = (1933) 
LT.R. 70]. 

It may be pointed out that in Hindu law the right of maintenance 
is sometimes dependent on the possession of joint property. The niain* 
tenance of the wife, aged parents, daughters and such others is a. mat^^s 
of personal obligation arising from the very existence of relation and 

quite independent pi the pp$$es§ion: pf ac<iuir<^;^ 
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The maintenance of a co-parcener’s widow as such, however, stands on a 
different footing. The head of a family is bound to maintain its members, 
their wives and their children and, after the death, of a co -parcener, his 
widows. This right of the widow of a co-parccnor is a right dependent 
on the existence of some property in which her husband had a co-parcenary 
interest. It seems that before the decision of the Judicial Committee in 
GomedaWs case this consideration of law relating to the right of main- 
tenance of a co-parcener’s widow weighed with the Indian Courts. A 
mother as such will have a right of maintenance as against her son quite 
independent of the possession of any property, ancestral or acquired, by 
the son. So far as this right is concerned, she stands on the same footing, 
as a daughter or a widow. But she has anotlier right of maintenance 
as the widow of the co-parcener, and it does not appear whether the 
Judicial Committee in Gomcdalis case wanted to decide that even then 
the income cannot be said to belong to the Hindu undivided family. The 
decision of the Judicial Committee in Bijoy Singh DudJntria's case, [60 
I.A. 196“ (1933) P.C, 145] will not be of much assistance in this respect 
as there the widow- of the co-parcener (step-mother) was not joint with 
the assesscc, and no question of Hindu undivided family did arise. It 
may also be noted that a step-mother has only one right of maintenance 
against her step-son, namely, as widow of the deceased co-parcener. 

(c) Company — 

This term has been defined by Section 2 (6). 

The definition docs not cover a corporation sole and the Act does 
not make aii}^ special jirovision for this corporate person. Presumably a 
corporation sole will figure as an individual for tixation purposes. That 
the question requires some consideration will apfiear from the following 
illustration. The Administrator-General of r>engal is a corporation sole. 
Has he any “principal officer” within the meaning of the Income Tax Act 
and can he avoid personal appearances in incorne-lax proceedings? 

The Administrator-General’s Act (Act III of 1913) by its Section S 
provides that the Administrator-General shall be a corporation sole by the 
name of the Administrator-General of the Presidency for which he is 
appointed, and, as such Administrator-General, shall have perpetual succes- 
sion and an official seal, and may sue and be sued in his corporate name. 

Order XXIX of the Code of Civil Procedure provides that h’n suits 
by or against a corporation any pleading may be signed and verified on 

behalf of the corporation by the Secretary or other principal officer 

of the corporation who is able to depose to the facts of the case.’ Rule 3 
of that Order provides for personal appearance of the officer oi the cor^ 
poration. * 

. > For the Income Tax purposes the relevant provisions are Sections 
> 22, 23, 2 (6) and 2 (12). Section 2 (12) defines 'principal 
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is wide enough to contemplate ‘"principal officer of a corporation sole”. 
Section 2 (6) defines ‘Company' and it has been pointed out that the 
definition does not include ‘a corporation sole'. If it did include a cor- 
poration vsole, then such corporation sole might appear by its principal 
officer. I'here is nothing in the statute entitling the Administrator-General 
to appear by his “principal officer”. If this is an omission it may be 
rectified by the Central Board of Revenue by an appropriate Rule. Till 
then he, like an individual, is to appear by an agent authorised in the manner 
laid down in Section 61. 

(d) Local authority — 

Under Section 2 (9) “person” includes a local authority. For 
definition see notes on Section 4 (3) (iii). 


(e) Firm — ? 

See notes under the definition. 

For the purposes of income-tax this term is to have the same 
meaning as in the Indian Partnership Act, 1932, — Section 2 (6B). 

In D. M. Stezvart (Commissioner of Income-tax, U. P.) vs. Lucknotv 
Ice Association, [A.I.R. (1926) Oudh 191 I.T.C. 156] Wazir Hasan 
and Ashworth, JJ., held that an association formed among certain ice- 
manufacturing firms to prevent under-selling with a fixed rate to be paid 
by it for the ice manufactured was a firm. See in this connection Sri 
Thakiir Ram Krishna vs. Ratan Chmid, (1931) 58 LA. 173= (1931) P.C. 
136=53 All. 190=35 C.W.N. 841 (P.C.) where a joint Hindu family 
was said to be a partner in the business. 

In some cases it has been held that no partnership can be legally 
constituted between a Hindu joint family or a firm and a firm: (per 
Niamatullah and Bennett, JJ., in ParbJiu Lai Peary Lai vs. The Commis- 
sioner of Income Tax, Central & United Provinces, (1935) All. 523=8 
I.T.C. 50=1935 LT.R. 197]. 

But in Chandrika Prasad Ram Sarup vs. Commissioner of Income Tax 
1(1939) LT.R. 260] a full bench of the Allahabad High Court (Iqbal 
Ahmad, J., Allsop, J., and Bajpai, J.) held that though a firm as such 
cannot enter into ^partnership with another firm since a firm is not a legal 
entity, yet the partners of the two firms are competent to agree to a larger 
partnership coming into existence and this larger partnership, when entered 
into, is a partnership between the members of the two firms and is therefore 
valid in law. 

It may thus be possible for the members of one firm to combine with the. 
members of another firm iri order^tp constitute a larger firm. But there 
may in some cases fee firm being it fitm 
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for the purposes of the Income-tax Act. The provisions of Section 4 bf 
the Indian Companies Act, 1913, may be noticed in this connection and it 
should be remembered that if the -total number of partners by such a 
combination exceed ten in the case of banking business and twenty in other 
cases, the so-called partnership will have to be registered as a company 
under the Indian Companies Act and will be a company for the purpose 
of taxation and not a firm. 

See also the cases referred to in the analysis, 

(f) Other Association of Persons — 

This expression has been introduced by the Amendment Act of 
1939 in place of the expression ‘'other association of individuals.'' 

As has been observed by Derbyshire, C.J., in B. iV. Elias and others 
vs. Commissioner of Income-tax, Bengal, [1935 I.T.R. 408; 40 C.W.N. 
476; 9 I.T.C. 1], the words “other association of individuals" have to 
be construed in their plain, ordinary meaning. In this case house property 
had been purchased by four individuals and the purchasers were to hold 
it absolutely and for ever as tenants-in-common in certain shares specified 
in the deed of conveyance. One of the purchasers was later appointed 
by the other three as their attorney for the purpose of managing the 
property, collecting rents, etc. It was held that these persons formed an 
'association of individuals' within the meaning of Section 3 of the Income 
Tax Act, 1922. Derbyshire, C.J., observed as follows : — “Did these 
individuals join in a common purpose, or common action, thereby becoming 
an ‘association of individuals'? In my view, they did. In the first place 

they joined together in the purchase of their property In the 

second place, they have remained joined as owner of this property from 
the date of purchase down to the present time. Thirdly, they have joined 
together, as the powers of attorney show, for the purpose of holding this 
property and of using it for the purpose of earning income to the best 
advantage of them all. Under these circumstances, it seems to me that 
looking at the position and construing the words of the Act in their 
ordinary common rneaning the four persons named are an 'association of 
individuals'." In the same case Costello, J., averred that it was not 
desirable from any point of view to lay down a general definition of the 
e^xpression “association of individuals." His lordship observed: “Each 
case must be decided upon its own peculiar facts and circumstances. When 
we find, as we do find in this case, that there is a combination of persons 
formed for the promotion of a Joint enterprise banded together, if I may 
so put it, as co-adventurers, to use an archaic expression, then I think no 
difficulty whatever arises in the way of saying that in this particular case 
these four persons did constitute an 'association of individuals' within thfe; 
meaning of both Section 3 and Section 55 of the Indian Income Tax 
vl922" ' . ■ 
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The decision in B. AT. EUas^s case was followed by the Bombay High 
Court (Beaumont, C. and Blackwell, J.) in Commissioner of Income 
Tax, Bombay vs. Laxmidas Devidas and Another, [(1937), A.LR. 1938 
Bom. 41 = 1937 I.T.R. 584=39 Bom.L.R. 910] and in In re Dwarkanath 
Harishchandra Pitale and another, [(1937), A.I.R. 1938 Bom. 353= 
1937 I.T.R. 716]. In the former case Beaumont, CJ., made one signi- 
ficant observation. ‘Tn my opinion, the only limit to be imposed on 
the words 'other association of individuals' is such as naturally follows 
from the fact that the words appear in an Act imposing a tax on income, 
profits and gains, so that the association must be one which produces 
income, profits and gains. It seems to me that an association of two or 
more persons for acquisition of property which is to be managed for the 
purpose of producing income, profits or gains falls within the words 'other 
association of individuals' in Section 3." 

One other observation made in the same case by Beaumont, CJ., is 
interesting. Said his Lordship: ‘T cannot agree with the view expressed 
by the Allahabad High Court in Mufti Mohammad Aslant vs. Income 
Tax Commissioner, (A.I.R. 1936 All. 817=10 I.T.C. 26) that the words 
‘association of individuals’ should be read ejxisdem generis with the word 
immediately preceding, vis,, 'firm'. The so-called ejusdem generis rule, 
which I cannot help thinking is sometimes misapplied in India, is merely 
a rule of construction. When you have general words following particular 
words, the general words are limited to things which are ejxisdem generis 
wdth the particular words. But that rule being one of construction 
should never be invoked where its application appears to defeat the 
general intent of the instrument to be construed. Moreover, I know 
of no authority for applying the rule so as to limit the meaning of general 
words to the last of the particular words preceding." In Mufti Mohammad 
Aslam's case it was held that the mere appointment of a common collecting 
agent by a body of co-owners did not constitute diem an 'association of 
individuals' within the meaning of Section 3. Colilster and Bajpai, jJ., 
observed: "There is no comma after the word 'firm' and from this as 
well as from the fact that the words 'Hindu undivided family' have been 
transferred to a higher position in the sentence it must be inferred that 
it was the intention of the Legislature that the expression 'other association 
of individuals' should be ejusdem generis with the word immediately 
preceding, i,e., the 'word 'firm'. Thus, before there can be an association 
of Individuals within the meaning of the section, it must first be shown 
that the association has at least some of the attributes of a firm or partner- 
ship, though not in the strictly legal sense of the tenn." In Keshardeo 
Chamria vs. The Commissioner of Income Tax, Bengal, [(1937)^ I.L.R. 
(1937) 2 Gal. 358= A.I.R, (1937) Cal. 583=10 I.T.C 319] Panckridg^; ^ 
J., took (Gpstello J.> concurring) a view similar to that of the Allaba,bad 
Hi^ 0>utt J Hia lordship observed; -Th my opinion the WO 
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association of individuals’ must be construed according to ejusdem 
generis rule with reference to the words *firm’ preceding it and they do 
not cover the members of a formerly undivided Mitakshara family after 
a preliminary decree for partition has beeii made.” In a Rangoon case 
[Commissioner of Income Tax, Burma vs. M. A. Baporia & Others, (1939) 
I.T.R. 225] Roberts, C.J., (Ragiiley and Sharpe, JJ., concurring) held 
that the words “other association of individuals” m Section 3 of Burma 
Income Tax Act (XI of 1922), which by the way Is identical with Section 
3 of the Indian Act, should be construed cjitsdem generis witli all the 
other groups of persons mentioned in the .section, namely, Hindu undivided 
family, company and firm, and not with firm alone. 

(g) The partners of the firm individually. 

(h) Members of the Association individually. 

These two expressions have been inserted by the Amending Act of 
1939. It has already been stated that the additions and alterations made 
in the language of Section 3 have not brought in any new element so far 
as the amount of taxable income or the number of probable assessees is 
concerned but that they have only removed all room for ambiguity in the 
interpretation of the Section. The individuals denoted by the two expres- 
sions (g) and (h) were not less taxable under the Section as it stood 
originally than under its present form, as will be clear from the decision 
of the Calcutta High Court {per Rankin, C.J., Ghose & Buckland, JJ.) in 
In re: Ncemchand Dago, [A.I.R. (1931) Cal. 686; 35 CAV.N. 534; sMt.C. 
206]. This was a case under Section 34 and the question referred was 
as follows: — “When part of the profits of a registered firm have escaped 
assessment, can assessment be made under vScction 34 and tax levied upon 
a partner of the firm in respect of his share of such part, when proceedings 
under the said Section against the firm itself in respect of tlie said part 
have failed for hack of jurisdiction and fresh proceedings are time-barred?” 
Their Lordships answered the question in the affirmative. Rankin, C.J., 
in delivering judgment, observed: “The method of double assessment is 
employed in the case of firms as a device in the nature of taxation at 
the source as distinguished from the method of deduction of tax at the 
source w'hich is employed to collect tax upon .salaries and interest on 
securities. The object of the double assessment to tax in the case of 

partners and their firm is not to get it often but to get it early and to 

make sure of getting it; ‘the simple and effective expedient of taking the 
profits where they are found’ [as Viscount Cave said in another class of 

case: Williams vs. Singer, 7 T.C. 387 (411)] and at the earliest stage at,: 

which they can be found. Hence the provisions of Section 48 (2) as to ; 
refund of tax over-paid and of Section 14 (2) (b) which bears directly.- 
on the present case and says that tax shall not be payable by an assesse^l 
in respect of such an amount of the profits and gains of any firm 
have been assessed to income-tax as is proportionate to his share 
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firm at the time of such assessment.” While Neemchand DagaU case 
was directly concerned with partner of a firm, the principle enunciated 
by their Lordships therein wSis equally applicable to '"members of the 
association”, exemption in whose case was provided for by Section 14 
(2) (c). The principle laid down in Neemchand Daga's case has now 
been expressly adopted by the Legislature. See Section 23 (5) added by 
Act VII of 1939. 

Double Taxation: — 

The expression really applies to cases where (1) the income is the 
same, (2) the person who receives and enjoys it is the same and (3) the 
person who pays income-tax in respect of it is also the same. See Attorney- 
General vs. London County Council, (1907) A.C. 131 = 5 T.C. 242 (259). 
See also Lord lnverclyde*s Trustees vs. Millar (1923), (1924) A.C. 580 
=9 T.C. 14 (22). For a statutory provision against a possible double 
taxation see Rule 5, Schedule D, Miscellaneous Rules. As an example 
of double taxation the case of lliompson vs. 7Vie Trust And Loan Co. 
of Canada (1931), (1932) 1 K.B. 283, (1932) 1 K.B. 517, 16 T.C. 394 may 
be mentioned whei*e the same dividend w'as attempted to be taxed twice, first 
under Schedule C, and then again as a profit of trade under Schedule D, 
There is, however, nothing to prevent a legislature from imposing different 
taxes upon the same subject-matter. There is again nothing to prevent 
different legislatures from imposing upon the same subject-matter either 
the same or dilTerent taxes: Stevens vs. The Durban-Roodepoort Gold 
Mining Co. Ltd., (1909) 5 T.C. 402 (407). These are not, strictly 
speaking, cases of double taxation. The expression strictly applies to a 
case where, for example, the same income of the same person is assessed 
with the same tax twice. 

Relief from double burden in the cases of taxation of the same income 
by different legislatures is often provided for by reciprocal arrangements. 
'J'he United Kingdom, for example, authorised such reciprocal arrange- 
ments with the Dominion Governments for relief from double taxation 
of profits by the F'inance Act, 1920, Section 27. See also the Finance Act, 
1930, Section 17, which authorizes such reciprocal arrangements with 
foreign or Dominion Governments for relief from double taxation of 
profits earned through agencies of certain kind. 

For such arrangements with India see below under the head 'Double 
Income Tax Relief. 

Presumption against Double Taxation: — 

'Tt is against the principle of the scheme of taxation that there shonW 
be double taxation” : Schutse ys. Bensted^ . (1915) 7 T.G. 30 (35) , 

Johnstoh. "'There epuid dSpuh.Ie location if the L^gJslattite 4!% ; 

tinctly pnadteii but 
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have to interpret a Taxing Act, yon cannot so interpret it as to tax the 
subject twice over to the same tax. But it all depends upon its being 
the same tax.” Stevens vs. The Durban-Roodepoort Gold Mining Co., 
ltd., (1909) 5 T.C. 402 (407). Per Channell, J. 

Double taxation is not regarded as either the purpose or the right 
effect of the Taxing Act: The Commissioners of Inland Revenue vs. 
Roberts, (1925) 9 T.C. 603 (620), per Pollock, M.R. “It may be true 
that there are no specific words in this statute which point out that the 
Government are not to receive the tax twice over, but it would be so clearly 
unjust and obviously contrarj^ to the meaning of the statute that the 
Government should have the tax payable twice over by the same person 
in respect of the same thing, that I should say it was a necessary impli- 
cation that that could not be right**: Gilberton vs. Pergusson, (1881) 

7 Q.B.D. 562 (570) = 1 T.C. 501 (518), per Lord Justice Brett. Lord 
Justice Cotton at page 520 (1 T.C.) made observations to the same effect. 
“Where the dividend has already been taxed**, he observed, “then, by the 
necessary implication of the statute, the duty is not again to be paid upon 

it *’. See also per Warrington, L.J., in the Commissioners of 

Inland Revenue vs. Roberts, 9 T.C. at page 623, and per Atkin, L.J., at 
page 625. “The right principle is to assume that the subject is not to be 
taxed upon any dividend from the Company which is derived from the 
same source as that upon which the dividend receiver has already paid 
the same tax by way of Income Tax.** 

In Bradbury vs. English Setting Co„ (1921), (1923) A.C. 744=8 
T.C. 481 (513) Lord Sumner observed: — “I accept it as a principle, now 
well recognized, that the various taxing Acts with which we are concerned 
nowhere authorise the Crown to take Income Tax twice over in respect 
of the same source for the same period of time, and that this can only 
be done, if at all, under statutory authority. Though the Acts nowhere 
say so, this principle has long been assumed. Whether the contention 
may ever be raised that the Crown is not bound by mere conventions of 
fair play current from time to time hitherto, at any rate, the binding force 
of this principle has not been questioned.** In this case the respondent 
company, a company registered and carrying on business in the United 
Kingdom, w^s during the relevant years the holder of the common stock 
of an American Company — the American Thread Company. This 
American Company was incorporated and registered in New Jersey and : 
its purchases and sales of cotton and thread were made in the United 
States or elsewhere abroad. But in the year 1903 the by-laws of this ; 
Atnerican Company were altered and the final control of its business vi^$. ■ 
ttansf erred to a Board in Great Britain. In these circumstances' 
Commissioners of Inland Revenue assessed the American Compaiql^j^ 
.Jnconie Tax under Case I of Schedule p of the Income 
respect of the tax years 1914-15, 1915-16 & 1916-17 on the ^ 
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annual profits and gains arising from trade wherever carried on, the 
assessments being made on the groimd that the American Company had 
become for all Income Tax purposes a person resident in the United 
Kingdom. During the period of the three years above mentioned the 
dividends on the common stock of the American Company, though 
apparently settled by the directors in England, were declared in the United 
States and were remitted by cheque from the United States to the res- 
pondent company, the Income Tax levied on the American Company in 
England being deducted. 

After the above-mentioned assessment of the American Company in 
the United Kingdom it again altered its by-laws so as to put an end to 
its residence in the United Kingdom and transferred the whole control 
and management of its business to the United States. This transfer was 
completed shortly before the 5th of April 1917. 

Eor the years 1917-18, 1918-19 and 1919-20 the American Company 
could therefore no longer be assessed in the United Kingdom. The 
respondent Company, however, was assessed under Case V of Schedule D 
in respect of its dividends on the common stock in the American Company 
for these years. In making these assessments the Commissioners of 
Inland Revenue claimed to bring into computation for the three years’ 
average to be struck under Case V the dividends received by the respon- 
dent Company on the common stock of the American Company during 
the first three years (1914-15, 1915-16 and 1916-17). This claiiri was 
resisted by the Respondents, who contended that the American Company 
having during these years been resident in England, the dividends on its 
stock were not income from foreign possessions at all, and accordingly 
could not be brought into the computation for the purpose of the three 
j^ears’ average. The House of Lords decided the question against the 
Crown, Lord Sumner dissenting. The Lord Chancellor pointed out that 
no question of a claim to double taxation did arise in this case. The 
question simply was whether the dividends in question were income from 
foreign possessions. The House of Lords answered this m the negative, 
Lord Sumner alone answering it in the affirmative. 

Different taxes: — 

There is however nothing to prevent either one legislature or two 
legislatures, if thfey have jurisdiction over the same subject-matter, 
imposing different taxes upon the same subject-matter: Per Channel, 
in Stevens vs. The Durban-Roodepoort Gold Mining Co., Lid., (1909) 5 
T.C. 402 (407), Property may indeed be taxed more than once in a great 
many ways: See Leeds Building Society vs. Mallandaine, (i897} S T.C. 
577 (587), per Graiitham, J. See also Manindra Chenidra Nmuly ^ 
Secretary of Statp for Indio^n-Counc^, (1907) $4 Gal. i^7 M 2^ 
MboherJeeV |.y ^^Ms§0 i q ml^t 
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t)e assessed with income-tax in respect of the identical sum upon which 
cesses had been levied. See also Provat Chandra Barua vs. Bmperor, 
[(1924) 51 Cal. 504--=^^A.I.R. (1924) Cal. 668, Rankin and Page, JJ.] 
where the question raised was whether the provisions of the Income Tax 
Act do apply to certain sources of income connected with permanently 

settled estates in view of the rights and privileges granted and secured 

to the proprietors of such permanently settled estates under Regulation I 
of 1793 and subsequent Regulations. See per Page, J., at pages 679 to 
684 and per Rankin, J., at pages 670 to 673. See also King Emperor vs. 

Raja Prohhat Chandra, (1927) 54 Cal. 863=A.LR. (1927) Cal. 432; 

Raja Probhat Chandra Barua vs. Commissioner of Income Tax, Assam, 
[(1930) 57 I.A. 228^A.LR. (1930) P.C. 209]. 

Double Taxation through mistake: — 

Section 171 of the English Income Tax Act 1842 (5 & 6 Viet., c. 35) 
and Section 60 of the Taxes Management Act, 1880 (43 & 44 Viet., 
c. 19) made provisions for vacating the double assessment made through 
error or mistake. The corresponding provisions in the Act of 1918 (8 & 
9 Geo. V, c. 40) will be found in its Section 151. Sub-sections (1) and 
(3) of this Section 151 correspond with Section 171 of the Act of 1842 
and Sub-section (2) with Section 60 of the Taxes Management Act, 1880. 


Double Income Tax Relief: — 

in cases of conflict with other jurisdictions, see Sections 49 to 49D of 
the Indian Income Tax Act, 1922. There was no provision for such a 
relief i)efore 1922. 


The great dilemma before State administration throughout the world 
at this time is the conflict between ‘Situs’ and ‘Ownership’, between 
‘Origin’ and ‘Residence’ as the basis of liability to taxation.^ What is, 
indeed, the taxable capacity of a country? Is it what the residents in that 
country can afford to pay, or is it rvhat the income produced in that 
country can justify? Or as the old contention goes, are not the taxes paid 
by persons and not things? “It is very difficult for States to make up 
their minds which principle to adopt, and most of them end in taxing 
under both principles, hence the great problem of double taxation, which 
exists not merely as between a country and the Dominions, but also as 
between the large and the small jurisdiction wherever Federal Govern- 
ment is found, and where co-equal jurisdictions exist within one economic 
sphere.”^ 


tt 


In the United States, the National Conference on taxation resolved: 
Whereas, the problem of just taxation cannot be solved without consi-; 

See the Report on Double Taxation, 1923, made to the League of Nationsd^y 
Profs. Bruins, Einaudi, Seligman and Sir Josiah Stamp. ^ ^ ^ 


? The Fmdamentifi Principles of Ta^fathn by Sir Josiah Stamp, |>» 
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dering the mutual relations of contiguous states, be it resolved, that this 
Conference recommend to the States the recognition and enforcement of 
the principles of inter-State comity in taxation.” 

As has already been noticed, relief against such double taxations in 
the United Kingdom as also in India has been provided for by reciprocal 
arrangements. See notes under Sections 49 to 49D. 

Mode of levying Tax: 

See Sections 22, 23, 34. 

Sec also for emergent cases Sec. 24A and Chapter VA, Sections 44A 
to 44C. 

Recovery of Tax: 

By deduction at sources — Sec. 18. 

Payment in other cases — Secs. 19, 29, 43, 44. 

Recovery — Chapter VI, Sections 45 to 47. 


Old Section. 

4 . (7) Save as hereinafter 

provided, this Act 
Apgation shall apply to all in- 
come, profits or gains, 
as described or comprised in 
section 6, from whatever source 
derived, accruing or arising, 
or received in British India 
or deemed under the provisions 
of this Act to accrue, or arise, 
or to be received in British 
India. 

(2) ^Income, profits and 
gains accruing or arising with- 
out British India to a person 
resident in British India® [shall, 
if they are received in or 
brought into British India, be 
deemed to * have accrued or 
arisen in British India and to be 
income, profits and gains of 

* Amended by the Indian Income Tax 

(Amendment) Act, 1933 {XII of 

• Amended J>y the Indian income Tax 

(Purther Aihendment) Ad:, 


New Section. 

4 . ^ [ (7 ) Subject to the pro- 
visions of this Act, the total 
income of any previous year of 
any person includes all income, 
profits and gains from what- 
ever source derived which — 

(a) are received or are 
deemed to be received 
in British India in such 
year by or on behalf of 
such person, or 

(b) if such person is resi- 
dent in British India 
ditring such year, — 
(») accrue or arise or 

are deemed to 
accrue or arise to 
him in British 
India during such 
year, or 

(w) accrue or arise to 
hiin without 


(2) were sub^ 
e Indlah 


Sub-sectkais (1) and 
tuted by Sec. 4 tl 
tax (Amendment) 



^14 


tHE INDIAN INCOME-TAX ACT 


£ 4 . 4 . 


Old Section. 

the year in which they are so 
received or brought] notwidi- 
standing the fact that they did 
not so accrue or arise in that 
year. » 

®[ Provided that nothing con- 
tained in this sub-section shall 
apply to any income, profits or 
gains so accruing or arising 
prior to the 1st day of April, 
1933, unless they are income, 
profits or gains of a business 
and are received in or brought 
into British India within three 
years of the end of the year in 
which they accrued or arose:] 

Provided further that 
nothing in this sub-section 
shall apply to income from 
agriculture arising: or accruing 
in a State in India from land 
for which any annual payment 
in money or in kind is made to 
the State.] 

Bx pi an at io n . — “Income, 
profits or gains accruing or 
arising without British India 
shall not be deemed to be 
received or brought into British 
India within the meaning of 
this sub-section by reason only 
of the fact that they are taken 
into account in the balance 
sheet prepared in British India. 


* Repealed bv the Indian Income Tax 

(Amendment) Act, 19^ (XII of 
1933 ). 

* Amended bv the Indian Income-tax 

(Amendment) Act, (XII pf 
1933 ). 


New Section. ' 

British India dur- 
’ ing such year, or 


{in) having accrued or 
arisen to him 
without British 
India before the 
beginning of such 
year and after the 
1st day of April, 
1933, are brought 
into or received in 
British India by 
him during such 
year, or 

(c) if .such person is not 
resident in British 
India during such year, 
accrue or arise or are 
deemed to accrue or 
arise to him in British 
India during such 
year : 

Provided that there 
shall not be included 
in any assessment 
for the year ending 
on the 31st day of 
March, 1940, both 
the amount of the 
income, profits and 
gains referred to in 
sub-clause (ii) of 
clause (b) and the 
amount of the in- 
come, profits and 
gains referred to in 
sub-clause (iii) of 
clause (b) but onl;^; 
the greater of theses 
two ^mounts ; 





APPUCAtrON OF aCT 6ll 

<Md SecUo^ New Section. 

Provided further that, 
in the case of a 
person not ordinarily 
resident in British 
India, income, profits 
and gains which 
accrue or arise to 
him without British 
India shall not be so 
included unless they 
are derived from a 
business controlled 
in or a profession or 
vocation set up in 
India or unless they 
are brought into or 
received in British 
India by him during 
such year: 

Provided further that 
if in any year the 
amount of income 
accruing or arising 
without British India 
exceeds the amount 
brought into British 
India in that year, 
there shall not be 
included in the 
assessment of the 
income of that year 
so much of such 
excess as does not 
exceed four thousand 
five hundred rupees. 

Explanation 1. — Income, 
profits and gains accruing or 
arising without British Indi^: 
shall riot be deemed to be ‘ 
received in or brought t 
British India within 
irij^ ‘ of :^is stib-sectipn 





Old Section. 


(3) This Act shall not 
apply to the following classes 
of income: — 


(i) Any income derived 
from property held 
under trust or other 
legal obligation whol- 
ly for feligipus. or 
charitable purposes, 


Seetifl#. 

reason oply of *the' fact that 
they are taken jiito account in 
a balance-sheet- prepared in 
British India. 

B.vplanation 21 — Income 
which would be chargeable 
under the head 'Salaries’ if 
payable in British India and 
not being pension payable 
without India shall be deemed 
to accrue or arise in British 
India wherever paid if it is 
earned in British India. 

Explanation 3. — .A. dividend 
paid without British India shall 
be deemed to be income 
accruing and arising in British 
India to the extent to which it 
has been paid out of profits 
subjected to income-tax in 
British India. 

(2) For the purposes of 
sub-section (1), where a hus- 
band is not resident in British 
India, remittances received by 
his wife resident in British 
India out of any part of his 
income which is not included 
in his total income shall be 
deemed to be income accruing 
in British India to the wife.] ; 

(J) *[Any income, profits or 
gains falling within the follow- 
ing classes shall not be included 
in the total income of the 
person receiving them] : 

(i) Any income derived 
from property held 

* These words were substitute for' liiS': 
words "This Act shrfl not sipply ■ 
the following classes of ihibdme” 1^' 
Se. 4 of the Indian Inoothe T^^ 
(Aoiendment) Act^ t939(Vt1'c^ 



^0 

01^ Section. ' 

in the case of 
.property so 'held in 
part cfnly for such 
- purposes, the income 
applied, or finally set 
apart for application, 
thereto. 


6i; 

New Section. 

under' trust or other 
legal obligation wholly 
for religious or chari- 
table purposes, and in 
the case of property so 
held in part only for 
such purposes, the 
income 3.p plied, or 
finally set apart for 
application, thereto. 


Oif Act 


(it) Any income of a reli- 
gious* or charitable 
institution derived 
from voluntary 
contributions and ap- 
plicable solely to 
religious or charitable 
pvaiKJ^: \ 


..W- 


[(ia) Any income derived 
from business carried 
on on behalf of a reli- 
gious or charitable in- 
stitution when the in- 
come is applied solely 
to the purposes of the 
institution and — 


(a) the business is 
carried on in the * 
course of the 
carrying out of a 
primary purpose 
of the institution, 
or 

(b) the work in con-r 
nection with the 
business is mainly 
carried on by 
beneficiaries of the 
institution.] ; 


(ii) Any income of a 
religious or charitable 
institution derived 
from voluntary contrir 
butions and applicable 
solely to religious or 
charitable purposes. 


' TUs clause was 


4 oftha 
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Old Section. 

(in) The mcbme of local 
authorities. 


(iv) Interest on securities 
which are held by, or 
are the property of, 
any Provident Fund 
to which the Provi- 
dent Funds Act, 
1897^, applies,® * * * 

(v) Any capital sum 
received in commuta- 
tion of the whole or 
a portion of a pension, 
or in the nature of 
consolidated compen- 
sation for death or 
injuries, or in pay- 
ment of any insurance 
policy, or as the 
accumulated balance 
at the credit of a 
subscriber to any such 
Provident Fund. 


MB.— The Reference is now to the 
Rrovident Funds Act, 1925 (XIX 
- of 1925). 

Repealed by the Indian InQonie Tax 
(Amendment) Ao, 11^ (XI 
1924). 


* New Sectiori. 

(Hi) The itttonie of local 
authorities ^[except 
income from a trade or 
business carried on by 
the authority so far as 
that income is not 
income a:rising from 
the supply of a com- 
modity or service 
within its own juris- 
dictional area]. 

(iv) Interest on securities 
which are held by, or 
are the property of, 
any Provident Fund to 
which the Provident 
Funds Act, [®1925], 
applies, 3* * * * 

(z/) ^* * * * * 


? These -words were added, by Sec. 4 of 
the Indian Ihconie Tax (Amend- 
ment) Act, 1939 (VII of 1939). 

" These figures were substituted for the 
figures 'T897”, ibid. 

* The words “or any Provident Insurance 

' Society to which the Provident Inaitr ^ 
ance Societies Act, 1912, is, or but fo#' ■ 
an exemption under that Act would bev'; 
applicable’* were omitted by Sec. 4 of ^ 
the Indian Income Tax (Amendment): 
Act, 1924 (XI of 1924)* • \ 

* Clause (v) was omitted Sea 4 of vlPhS: 

Indian Income Tax (Amendnueflli 
Act. 1939 (VII of 1939)w . r T 
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Old Section,' 

(vi) Any special allowance, 
benefit or perquisite 
specifically granted to 
meet expenses wholly 
and necessarily 
incurred in the per- 
formance of the duties 
of an office or employ- 
ment of profit. 

(vii) Any receipts not being 
receipts arising from 
business or the exer- 
cise of a profession, 
vocation or occupa- 
tion, which are of a 
casual and non- 
recurring nature, or 
are not by way of 
addition to the 
remuneration of an 
employee, 

(viii) Agricultural income. 

Any income received 
by trustees on behalf 
of a recognised pro- 
vident fund as defined 
in clause (a) of 
section 58A. 

In this sub-section “chari- 
table purpose” includes relief 
of the poor, education, medical 
relief, and the advancement of 
any other object of general 
public utility. 


‘ Inaetted by .Indian Income Tax (Ro- 
yidi^t Fnnds -Rdief ) Act, IS89 


" New Section, ! 

(vi) Any special allowance, 
benefit or perquisite 
specifically granted to 
meet expenses wholly 
and necessarily incurf 
red in the performance 
of the duties of an 
office or employment of 
profit. 

(vii) Any receipts not being 
receipts arising from 
business or the exercise 
of a profession, voca- 
tion or occupation, 
which are of a casual 
and non-recurring 
nature, or are not by 
way of addition of the 
remuneration of an 
employee. 

(viii) Agricultural income,. 

^[(ix) Any income received by 
trustees on behalf of a 
recognised provident 
fund as defined in 
clause (a) of sectioh 
58A.] ' 

In this sub-section "chari- 
table purpose” includes relief 
of the poor, education, medical 
relief, and the advancement of 
any other object of genersd 
public utility, ®[but nothing 
contained in clause (i), clause 
(ia) or clause (ii) shall operate 
to exempt from the provisions 

* This Claase iras added by Sec 2 o| ^ 
IndkR Income . Tax (Frovid^- Funds 
Rdief) Act, 1329 (XII of 1229). 

,* These.yRnd$ added by Sec 4 of 

■ dm lndiaa Ibcbbie Tax ( Am^dmoa)' 
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Old Section, New Section. 

of this Act that part of the 
income of a private religious 
trust which does not enure for 
the benefit of the public]. 


Act XXXII of I860, 


Hiatory: — 

As has already been pointed out, the scheme of the first Indian Income 
Tax Act (Act XXXII of 1860) was funda- 
mentally different. The said Act was drawn up 
on the line of the English Statute and laid down in its Section 1, that 

‘‘from and after the 31st day of July 1860, there shall be collected 

for and in respect of the property and profits mentioned in the several 

Schedules ..marked 1, 2, 3, and 4 respectively, the yearly duty,...*’. 

The Schedules gave the property and profits to be charged with the duty 
and were comprehensive enough to cover almost all Indian income and 
considerable foreign income. Schedule 1 dealt with income from property 
in lands and houses in India, and Section 97 of the Act gave the Rules 
for assessment of duties under this Schedule, Schedule 3 dealt with 
interest, annuities, or dividends payable in India out of the Public Revenues 
of India and Section 99 gave the Rules of assessment under this Schedule. 
Schedule 4 dealt with ‘every public office or employment of profit in 
India, and every office or employment of profit in or under any Company 
in India and upon every annuity, salary or pension payable to any person 
residing in India or paid in India to or on account of any person what- 
ever by the Government of India Section 100 gave the Rules of 

assessment under this Schedule. 


Schedule 2 ran as follows: — 

■>!* 

? “For and in respect of the annual profits arising to any person 
residing in India from any kind of property whatever, whether situate in 
India, or elsewhere ; and for and in respect of the annual profits arising 
to any person residing in India from any profession, trade, or employ- 
ment, whether the same shall be carried on in India or elsewhere. 


And for and in respect of the annual profits arising to any person 
whatever, whether a subject of Her Majesty or not, although not resident 
in India, from any property whatever in India, or any profession, trade, 
or employment carried on within India. 

And for and in respect of all interest of money, annuities, and otiier 
annual profits arising to any person residing in India, or accruing and ^: 
payable in India to any person,' whether residing in India or not, not charged 
by virtue of any other Schedule of this Act.” 

Section 98 gave the Rules of assessment under this Sch^ulc. 
Appendix, pges v> and'^^ jsjev to Ivii* Part XIII, Sections 116 to 
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mentioned the Exemptions. It is evident from above that ‘residence in 
India’ was of some importance for the purposes of tWs statute. Rules 
45 to 47 under Schedule 2 purporting to give Rules for temporary resi- 
dents in India gave some indication as to who were deemed to be persons 
residing in India within the meaning of this statute. See App., page xi. 


Act II of 1886. 


Provisions in this respect in the statutes from 1868 to 1873 may be 
passed over. The next important Statute is Act 
II of 1886 which by its very preamble limited its 
operation to income derived from sources other than agriculture. By its 
Section 4 it gave ‘incomes liable to the tax’ and purported to impose the 
tax “in respect of the sources of income specified’’ in the second Schedule 
to the Act See Appendix. Section 5 then proceeded to specify the 
exceptions. Section 5 (1), Clauses (a), (b) and (c) named certain items 
which in subsequent statutes were defined as ‘agricultural income’. Other 
exceptions will appear from the Section itself, which ran as follows; — 


5. (1) Nothing in Section 4 shall render liable to the tax — 


(a) any rent or revenue derived from land which i^i used for 

agricultural purposes and is either assessed to lai^d-revenue 
or subject to a local rate assessed and collected by officials of 
the Government, as such ; or 

(b) any income derived from — 

(i) agriculture, or 

(it) the performance by a cultivator or receiver of rent-in-kind 
of any process ordinarily employed by a cultivator or 
receiver of rent-in-kind to render the produce raised or 
received by him fit to be taken to market, or 

(m) the sale by a cultivator or receiver of rent-in-kind of the 
produce raised or received by him, when he does not keep 
a shop or stall for the sale of such produce ; or 

(c) any building owned and occupied by the receiver of the rent 

or revenue of any such land as is referred to in Clause (a), 
or by the cultivator, or the receiver of rent-in-kind, of any 
land w^th- respect to which or the produce whereof any opera- 
tion mentioned in Clause (b) is carried on: 

Provided^ that the building is oh or in the immediate vicinity of 
the land, and is a building which Ihe receiver of the rent 
• or revenue, or the cultivator or the receiver of the rentrin- 
kind, by reason of his connection with the land, requires 
as a dwelling-house, or as a store-house, factoiy or other ; 
oiitbuiiding;'or 


(d) any prpfifs of a dipping coihj^ny incpiporaited : or registered . 
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out of Indkvatxd its ships ordinarily engaged in sea going 
^ traffic out ^ IndUm watet^; or 

(e) any income derived from property solely employed for religious 
or public charitable purposes ; or 

(/) any income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family when the com- 
^ pany or the firm or the family is liable to the tax ; or 

(g) subject to any conditions and restrictions which may be pres- 

cribed in this behalf, such portion, not exceeding one-sixth, 
of the income in respect whereof a person would, but for 
this exception, be chargeable under this Act, as is deducted 
from the salary of the person under the authority or with 
the permission of the Government for the purpose of securing 
a deferred annuity to him or a provision to his wife or 
' children after his death or is paid by the person to an insur- 

ance company in respect of an insurance or deferred annuity 
on his own life or on the life of his wife; or 

(h) any interest on stock-notes; or 

(i) the salary of any officer, warrant-officer, non-commissioned 

officer or private of Her Majesty's Forces or of Her Majesty's 
Indian Forces who is not in an employment which, according 
to the ordinary practice, is held indifferently by military 
persons and civilians, and whose salary does not exceed five 
hundred rupees per mensem ; or 

(/) any person whose income from all sources is less than five 
hundred rupees per annum. 

(2) An officer or servant is not exempt from taxation under this Act 
by reason only of the income of his employer being exempt therefrom 
under this section. 


Act VII of 1918, which was an Act to consolidate and amend the law 
relating to income tax, adopted a scheme in this 
respect which was followed in the subsequent 


Act VII of 1918. 


statj^e of 1922. By its Section 3 it determined the application of the Act. 

ThSi 


Sjiection 


1 


ran as follows:— 


(1) Save as hereinafter provided, this Act shall apply to all 
income from whatever source it is derived, if it accrues or arises or is 
received in British India, or is, under the provisions of this Act, deemed 
to accrue or arise or to be received in British India. 


(2) This Act shall not apply to the following classes of income:— 

(t) - Any income derived from property held under trust or othw; 

. legal obligation i9^ rdigions , or i^ariteble purpos^ : 
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■ and in? the casfe of property so m part only for such 
• purposes, the income appliedj^ or ^SKsUy set apart for appli- 
cation, thereto. * 

(it) Any income of a religious or charitable institution derived from 
voluntary contributions and applicable solely to relilgious or 
.charitable purposes. 

(tit) The income of local authorities. 

{iv) Interest on securities which are held by, or are the property 
of, any Provident Fimd to which the Provident Funds Act, 
1897, applies, or any Provident Insurance Society to which 
the Provident Insurance Societies Act, 1912, is or but for 
an exemption under that Act, would be applicable. 

(v) Any capital sum received in commutation of the whole or a 

portion of a pension, or in the nature of consolidated com- 
pensation for death or injuries, or in payment of any 
insurance policy, or as the accumulated balance at the credit 
of a subscriber to any such Provident Fund. 

(vi) Any special allowance, benefit or perquisite specifically granted 

to meet expenses wholly and necessarily incurred in the 
performance of the duties of an office or employment of 
profit. 

. (m) Legacies. 

(mi) Any receipts uot being receipts arising from business or the 
exercise of a profession, vocation, or occupation, winch are 
of a casual and non-recurring nature, or are not by way of 
addition to the remuneration of an employee. 

(ix) Any perquisite or benefit which is neither money nor reasonably 
capable of being converted into money. 

In this sub-section "charitable purpose” includes relief of the poor, 
education, • medical relief, and the advancement of any other object of 
general public utility. 

"Agricultural income” was exempted by a separate Section, m., ^ 
Section 4, which laid down:- — 

“Agricultural income shall not be chargeable to income-tax”. 

Subsequently, however, this Section 4 was repealed by Section d and ^ 
Schedule of Act XVII of 1920 and a new sub-clause ‘^(x) Agricultuial 
income” was inserted in Section 3 (2) by Section 3 of Act XVII of 

In Act XI of 1922, these provisions appeared in Section 4 whidi rim ; 
as follows:- — • 

' 4.i (l).^^ pttjyrded, this Act shah aj^y to . 
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from whatever source derived, accruing or arising, or receivjpd itt^ 

British India, or^deemed under the provision of this Act to accrue, ; 
or arise, or to be received in British India. 

(2) Profits arid gains of a business accruing or arising with- 

out British India to ^ person resident in British India shall be 
deemed to be profits and gains of the year in which they are received 
or brought into British India, notwithstanding the fact that they did 
not so accrue or arise in that year, provided that they are^sO' 
received or brought in within three years of the end of the year ^ 
in which they accrued or arose. ‘ 

Explanation. — Profits or gains accruing or arising without Britisli 
India shall not be deemed to be received or brought into British India 
within the meaning of this Sub-section by reason only of the fact 
that they are taken into account, in the balance sheet prepared in 
British India. 

(3) This Act shall not apply to the following classes of 
income : — 

(i) Any income derived from property held under trust or others 
legal obligation wholly for religious or charitable purposes, 
and in the case of property so held in part only for such 
purposes, the income applied, or finally set apart for 
application, thereto. 

(«) Any income of a religious or charitable institution derived 
from voluntary contributions and applicable solely to reli- 
gious or charitable purposes. 

(Hi) The income of local authorities. 

(iv) Interest on securities which are held by, or are the. property 

of, any provident fund to which the Provident Funds Act, 
1897, applies, or any Provident Insurance Society to which 
the Provident Insurance Societies Act, 1912, is, or, but for 
an exemption under that Act, would be, applicable. 

(v) Any capital sum received in commutation of the whole or a 

portion of a pension or in the nature of consolidated com- 
pensation for death or injuries, or in payment of any 
insurance policy, or as the accumulated balance at the credit 
of a subscriber to any such Provident Fund. 

(tH) Any special allowance, benefit or perquisite specifically 
granted to meet expenses wholly and necessarily incurred 
in the performance of the duties of an office or employment 
of profit. 

(vii) Any receipts not being receipts arising from business or the 
exercise of a profession^ vocation or occupation^ which an? 
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of a- casual and non-recurring nature, or are not by way 
of addition to the remuneration of an employee. 

*(zn{i) Agricultural income — , 

In this sub-section ‘'charitable purppse” includes relief of the 
poor, education, medical relief and the advancement of 
any other object of general public utility. 

Subsequent Amend- following amendments were subsequently 

meats. made: — 

(a) The Indian Income-tax (Further Amendment) Act of 1923 (Act 

XXVII of 1923) which came into force on 25th July 1923, 

* by its Section 2 laid down: 

‘Tn sub-section (2) of Section 4 of the Indian Income-tax 

Act, 1922 ,for the words ‘shall be deemed to be profits 

and gains of the year in which they are received or brought 
into British India,^ the following words shall be substituted, 
namely : — 

‘shall, if they are received in or brought into British 
India, be deemed to have accrued or arisen in British India 
and to be profits and gains of the year in which they are 
so received or brought'.’' 

(b) The Indian Income-tax (Amendment) Act, 1924 (Act XI of 

1924) which came into force on 1st April 1924, by its Section 
4 laid down: — 

“In Clause (iv) of sub-section (3) of Section 4 of this said 
Act, the words ‘or any Provident Insurance Society to which 
the Provident Insurance Societies Act, 1912 is or, but for an 
exemption under that Act would be applicable’ shall be 
omitted.” 

(c) The Indian Income-tax (Amendment) Act, 1929 (Act XII of 

1929) which came into force on the 15th March 1930,t by 
its Section 2 laid down : — 

“To sub-section (3) of Section 4 of the Indian Income-tax 
Act, 1922 (hereinafter referred to as the said Act), the, fol- 
lowing clause shall be added namely — 

‘(t>) Any income received by trustees on behalf 6f a 

* After Sub-clause (viii) of Clause 3 a new sub-clause was added by Sectiofi 
2 of Indian income-tax (Provident Funds Relief) Act, 1929 (12 of 1929> thus 4^ 
follows:^.'-.- 

‘‘ Any Income tecrived by trustees on behalf of a realised provident fund as 
defined in Clau^ (a) of &ctipn;58A*^ v 

t Vide Finadca Ndtificadpn No. S/ d^ 

of S" ::' r f/: 

■ 
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'rwbgnised provident fund as defined in Clause (a) of 
* Section 58A’.” 

- (d) The Indian Income-tax (Amendment) Act, 1933 (Act XII of 

1933), which came into force on 1st April 1933, laid down,as 
follows : — 

“In sub-section (2) of Section 4 of the Indian Income-tax 
Act, 1922— 

(a) for the words ‘Profits and gains of a business’ the 
words ‘Income, profits and gains’ shall be substituted, and 
before the word ‘profits’, where it occurs for the second 
time, the word ‘income’ shall be inserted ; 

(b) the words ‘provided that they are so received or 
brought in within three years of the end of the year in 
which they accrued or arose’ shall be omitted ; 

(c) the following provisions shall be added, namely — 

‘Provided that nothing contained in this sub-section 
shall apply to any income, profits or gains so accruing 
or arising prior to the 1st day of April, 1933, unless they 
are income, profits or gains of a business and are received 
in Or brought into British India within three years of 
the end of the year in which they accrued or arose : 

Provided further that nothing in this sub-section shall 
apply to income from agriculture arising or accruing in 
a State in India from land for which any annual payment 
in money or in kind is made to the State’ ; and 

(d) in the Explanation, before the word ‘profits’ the 
word ‘income’ shall be inserted.” 


Corresponding Provisions in English Statute of 1918 — 


Section 1 of the Income Tax Act, 1918, lays down that “where any Act 


(1853, s. 2; 1896, s. 
26), 


enacts that income-tax shall be charged for any 
year at any rate, the tax at that rate shall be 


charged for that year in respect of all property. 


profits or gains respectively described or comprised in the Schedules marked 


A, B, C, D, and E contained in the First Schedule to this Act and in ; 
accordance with the Rules respectively applicable to those Schedules.” 


Schedule 4- — ^Tax under Schedule A shall be charged in 
^ ntu 9 law 9 the property in air^nds, tenements^ hereditamei^^ 
* ISreft/’M). * '*• * and heritages lo^ii||^^ited Kingdbin, for e\^^^ 

twenty ahiUtn^;i||||^^ -valued thereof, 
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Schedule 5.— Tax under Schedule B shall be charged in respect of 
* Ch (1842 8 68 occupation of all lands, tenements, heredita- 

No, s. 2). * nients and heritages in the United Ivingdom for 

every twenty shillings of the assessable value 
thereof estimated in accordance with the rules of this Schedule. 


Schedule C.— Tax under Schedule C shall be charged in respect of 

^ (1842 s 88 profits arising from interest, annuitie^, divi- 

1853, ^2; 1896, 's. 26).’ dends, and shares of annuities payable out of any 

public revenue, for every twenty shillings of the 

annual amount thereof. 


Subjects of charge — 
[1842, s. 100; 1853, s. 2; 
1896, s. 26.] 


Schedule D . — ^Tax under this Schedule shall be 
charged in respect of — 

(o) The annual profits or gains arising or accruing — 

(i) to any person residing in the United Kingdom from any 
kind of property whatever, whether situate in the United 
Kingdom or elsewhere ; and 


(ii) to any person residing in the United Kingdom from any 
trade, profession, employment, or vocation, whether the 
same be respectively can-ied on in the United Kingdom 
or elsewhere; and 

fiii) to any person, whether a British subject or not, although 
not resident in the United Kingdom, from any property 
whatever in the United Kingdom, or from any trade, 
profession, employment or vocation exercised within the 
United Kingdom; and 

(6) All interest of money, annuities, and other annual profits or 
gains not charged under Schedule A, B, C or E, and not 
specially exempted from tax; 


in each case for every twenty shillings of the annual amount of the profits 
or gains. 

Schedule JE.— Tax under Schedule E shall be charged in respect of 

Subjects of diarge- fvery public office or employment of profit, and 
[1842, s. 146; 1853, s. 2; in respect of every annuity, pension, or stipend 
1896, s. 26.1 ^ payable by the Crown or out of the public revenue 

of the United Kingdom, other than annuities charged under Schediile C, 
for every twenty shillings of the annual amount thereof. 

Old and New Sections compared and contrasted 
Arraticremeiit citanged:-^ 

It is obvious that th^^^ldding: Act VH of 1^9 changef 
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Before the amendment Section 2 (15) defined ^'total income” to 
mean “total amount of income, profits and gains from all sources 
to which this Act applies computed in the manner laid down in Section 
16”. The Finance Act of any year enacted the rate or rates applicable 
to the total income of an assessee. Section 3 of the Income Tax Act 
ienacted that tax for any year shall be charged at the rate or rates 
thus^ven in respect of all income, profits and gains of the previous 
yeaK Section 4 then proceeded to specify the income, profits or gains 
to which the Income Tax Act shall apply and those to which the Act 
shall not apply. 

Now after amendment Section 2 (IS) defines ‘total income’ to mean 
total amount of income, profits and gains referred to in Sub-section 
(1) of Section 4 computed in the manner laid down in this Act. 
Section 4 (1) then proceeds to specify certain Income, profits and gains 
that shall be included in the “total income” of a person. It no longer 
enacts to which income the Income Tax Act shall apply and to which It shall 
not. After the amendment the Income Tax Act, strictly speaking, applies 
to all income, profits and gains. Only the specified few shall be included 
in the total income. No doubt in defining ‘total world income’ in Section 
2 (15) the legislature still uses the words “except income to which, under 
the provisions of sub-section (3) of Section 4, this Act does not apply*' 
But sub-section (3) of Section 4 itself no longer uses the words “This 
Act shall not apply to the following classes of income”. The new sub- 
section (3) says: “Any income, profits or gains falling within the fol- 
lowing classes shall not be included in the total income of the person 
receiving them”. Section 3 also is now changed so as only to make “the 
total income of the previous year” of a person chargeable to tax, in the 
place of “all income, profits and gains -of the previous year” of the old 
section. 


Under the old section foreign Income of a person resident in British 
. India was got hold of by deeming such foreign 

per»n readent in British mcome as accruing or ansmg m British India, 

-fndiar-under old law and See old Section 4 (2). Now such income is 

brought under chaise without introducing any 
such fiction, without deeming it as accruing in British India. See the 
..present Section 4 (1) (b). 

The old Section 4 limited the application of the Statute to income, 
profits or gains— 


either (1) accruing, arising or received in British India; 

or (2) deemed under 4he provisions of the Act to accrue, or arise or; 
; , V to be received in British India. 

So, strictly speaking, the Statute ifid riefc ^ plv to any foteign income ■ 



4i j C>Lt> AND NEW 62^ 

.<■ 

as such. If any foreign income did come within the Statute it was because 
it was deemed to be British Indian income. 

Now the Statute is made applicable to foreign income as well, keeping 
it as such. Sec Section 4 (1) (b) (iii). 

The new Section 4(1) seems to include any income accruing or arising 
during previous year in the ‘total income’ of the person, though yet 
received by that person. As Section 3 now charges such ‘total irfcome’ 
to tax, it might follow that all income would be chargeable now on the 
accrual basis irrespective of the method of accounting adopted by the 
assessee. But see the definition of /total income’ given in Section 2 (15) 
which means total amount of income, profits and gains referred to in 
sub-section (1) of Section 4 ^computed in the manner laid down in this 
Act/ Section 13 lays down such a manner of computation and this 
section thus brings in the method of accounting regularly employed by 
the assessee. 

It will be pertinent to notice here the decision of the Judicial 
Committee in St. Lucia U sines Estates Ltd. vs. Colonial Treasurer of 
St. Lucia, (1924) A.C. 508, where Lord Wrenbury observed that “the 
words 'income arising or accruing’ are not equivalent to 'debts arising 
or accruing’. To give them that meaning is to ignore the word ‘income’. 
The words mean ‘money arising or accruing by way of income’. There 
must be a coming in to satisfy the word 'income^'' The words ‘accruing 
or arising’ do not explain what is or what is not income. They are used 
merely to refer to the connexion between ‘income’ and the country or 
the time or both. See In re: Jagmandar Das Vaish and others, (1935) 
All. 378=57 All, 737. For more detailed discussion, see later under the 
head “Actual realization of profij or gain, if essential”. According to 
this view an amount does not satisfy the requirement of being income 
till realized. When it becomes ‘income’ then the question will arise (1) 
where, when and to whom it did accrue or (2) where, when and by 
whom it was received. See, for example, the case contemplated by 
Explanation 2 to Section 4 (1). Salary earned in British India will 
become income only when paid. If it be paid without British India it 
will then be deemed to accrue or arise in British India, though it would 
perhaps be received without British India. 

* 

Explanations '2 and 3 are new. 

Explanation 2 says that 'salaries' earned in British India shall be 
deemed to accrue or arise in British India wherever paid. This is the view 
expressed in some of the cases under the old law. See /« re: C, /. G. 
Samid^s, (te) All. 151-54 All. 223-5 tT.C. 4S4; Phra PhraisoH 
SdaraPs isiSe, (1929) Rang; 1=6 Eang. 5^=3 I.T.C. 237 ;; G 
2 Cal 327^*4W. i^3^5 
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case a certain allowance, though payable in London, was held to be ^salary* 
accruing in British India, since it became payable on account of the assessee's 
presence in British India.] 

Similarly Explanation 3 lays down when dividend paid without 
British India shall be deemed to accrue or arise in British India, 

It will be pertinent to notice here that though for the purpose , of 
deterfhihing chargeability to tax Section 4 (1) makes the question of 
accrual during certain period and in certain place essential requirements, 
these explanations arc silent as to the time of accrual. As has been 
obseiwed by the Judicial Committee in St. Lucia Estates case noticed above, 
if nothing becomes income before it comes in, then the salary or the 
dividend dealt with in these explanations would not be income before these 
are paid. Suppose a person works in British India during 1935-36 and 
thus earns his salary in British India. Suppose this salary was payable 
during 1935-36 but was paid without British India during 1937-38. It 
becomes income when thus paid. According to Explanation 2 it shall be 
deemed to accrue in British India. But the question is, w^hen does it so 
accrue? It seems that during 1935-36 it remained only a debt and even if 
there was any accrual during that period it was only an accrual of debt. 
As income it accrues only during 1937-38 and its accrual in British India 
by virtue of Explanation 2 must be deemed to have taken place during this 
year. See, however, notes below on the concept of accruing. See also 
Sec. 7. 

Explanation 3 (2) is also new. 

Section 4 (3): 

Exemptions : — 

Clauses (i), (ia) & (ii) : 

(ia) gives a new exemption. Under the old law exemption of income 
for religious or charitable purposes was confined to income derived from 
^property' only. Now this exemption is extended to business income^ 
also. If the exemption is thus extended in this respect, It is restrained 
in another direction. It now makes a distinction between public and 
private trust and lays down that nothing contained in Clauses (i), (ia) 
and (ii) shall operate to exempt any part of the income of a private religious 
trust which does not enure for the benefit of the public. 

(iii) Formerly all income of local authorities was exempted. Now 
income from a trade or business carried on by any local authority shap > 
be liable to tax. 

As regards English law see Glasgow Corporation Water Commissionef^- ^ 

ys. mier, 

(v) This Clau^se has now been deleted,^; 
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Chiuiges in the Phraseology: — 

Old Section. 

Save as hereinafter provided 

(1) This Act shall apply to all 
income, profits or gains 


(a) accruing or arising or 

received in British India, 
or (6) deemed under the prowions 
of this Act to accrue or 
arise or to be received in 
British India. 


(2) This Act shall not apply to 
the following classes of income. 


New Section. 

Subject to. the provisions of 
this Act 

(1) The total income of any 

previous year of any person 

includes — 

all income, profits and gains 
which 

(a) (i) are received in British 

India 

or 

(ii) deemed to be received in 
British India; 

(b) (i) accrue or arise in British 

India 

or 

(ii) are deemed to accrue or 
arise in British India, 

— 'I'he old section used the words 
**deemed under the provisions 
of the Act to accrue etc.” 
bo what would be deemed to 
accrue, etc., was also pro- 
vided in the Act itself. 

Now we have simply '‘deemed 
to accrue, etc.” This is 
quite general and the Act 
itself need not say what is 
deemed to accrue, etc. 

(2) Any Income, profits or gains 
falling within the following classes 

shall not be included in the total 
income of the person receiving 
them : — 

N.B . — Remembering that Section 
4 (1) contemplates income, 
profits and gains accruing or 
arising to a person also being 
. included in his total income, ^ 
it is somewhat unsatisfactory 
to use the .word 
in the last ime of S^. 4 
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The classes of income enu- 
merated shall not be included 
in the total income of the 
person receiving them. But 
what will happen to them in 
respect of the person to 
whom they accrue or arise 
during any previous year? 
It seems the words ‘'person 
receiving them** here are 
intended to be comprehensive 
enough to mean the person 
to whom they accrue, arise 
or are deemed to accrue, 
arise or by whom they are 
received or are deemed to be 
received. 


Analysis of the Section: — 

1, According to Section 3 income-tax Is chargeable in respect of 
'the total income of the previous year/ 

Section 2 (IS) defines “Total Income** to mean “total amount of 
income, profits and gains referred to in sub-section (1) of Section 
4 computed in the manner laid down in this Act **. 

Section 4 (1) lays down that “ the ‘total income* of any 

previous year .... includes all income, profits and gains from what- 
ever source derived’* satisfying the following requirements: — 

1. These must first of all be income, profits and gains: (Remember 
the observations of Lord Wrenbury in 5*^. Lucia Estates case, (1924) 
A.C. 508. 

The amendment of 1939 introduces what may be styled ‘statutory 
income*, i.e., Income deemed to be the income of a person to whom it 
may not actually belong. See, for example. Sections 16 (l)(c), 16 (2), 
Chapter V-B, Sections 44D and 44E. See also in this connection Section 
16 (3) which makes one person assessable for anotheris income, Section 23A 
regarding statutory distribution of dividend. Section 7 which speaks of a 
loan being deemed to be salary due, Section 2 (6A and 6C) defining dividend 
and income. 

2. Must be (i) received or (ii) deemed to be recave<l-~dn eitl^#^ 
.‘case— 

(a) in British India 
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(b) in the previous year 

and 

(c) by or on behalf of the person in question [Section 4 (1) (a)]. 

N.B . — ^When these requirements are fulfilled it does not matter 
whether the person is or is not resident in British India. 

Or 3. If not received or deemed to be received as above then — 

(/) (o) must accrue or arise — 

(t) in British India 

(it) during the previous year 

(tit) to a person resident in British India during previous 
year (Section 4A). 

or (i>) must be deemed to accrue or arise — 

(i) in British India 

(it) during the previous year 

(iii) to a person resident in British India during previous 
year. 

or (c) must accrue or arise — 

(i) without British India 

(ii) during the previous year 

(iii) to a person resident in British India during’ pre- 

vious year. 

or (d) must accrue or arise — 

(i) without British India 

(ii) not during the previous year but during the period 

from after the 1st day of April, 1933 to the day 
before the beginning of the previous year 

(iii) to a person resident in British India during the 

previous year 
and 

(iv) are brought into or received 

(a) by him 

(b) in British India 

(c) during the previous year. 

(II) In the case of non-residmts: — 

'(o)mustaccrue6rarisfr— 

(i) ' in British India 

(ii) during the previous year 

(iii) to a person not resident in British India during previous 
' year' ' ■ 

or (&) must be deemed to accrue oe arisiM 
, . (i) m 
(ii ) during - ^ 



(m) to a person not resident in British India during previous 
year. 

A, Ordinarily non-resident (not ordinarily resident — Section 4B) 
and also non-resident during the previous year: — 

(a) must accrue or arise or be deemed to accrue or arise — 

(i) to him 

(ii) in British India 

(in) during the previous year; 

(b) if accruing or arising without British India, then must be — 
either (.x) brought into or received 

(i) in British India 

(ii) by him 

(Hi) during the previous year 
or (y) (i) derived from a business controlled in India 
or (ii) derived from a profession or vocation set up in India. 

— It may be noticed here that so far as foreign income is 
concerned, Section 4 (1) (c) with the provisoes makes pro- 
vision for non-residents in British India during the previous 
year and also for such non-residents as are not ordinarily 
resident in British India. It is somewhat strange that there 
IS no provision in this respect for persons who are ordinarily 
resident but are non-resident during the previous year. 

The second proviso to Section 4 (1) (c) makes provision 
in respect of income, profits and gains accruing or arising 
without British India but the proviso is limited to the case of 
a person not ordinarily resident in British India. Section 4 
is silent about the income, profits and gains accruing or arising 
to a person without British India when such person is non- 
resident during the previous year but is ordinarily resident in 
British India. 

1. Income received or deemed fo be received in British India is 

Residence when chargeable irrespective of the question of : 

immaterial. residence of the person to whom it belongs. 

2. In order to see whether income which is neither received nor ; 
Re^dence when deemed to be received in British India is charge-*- 

material. able the following queries have to be made:-— 

(a) To whom does it accrue or arise? 

(b) When does it accrue or arise? 

(c) Where does it accrue or arise? 

Tor the taxation purposes the vital question is the r^dence ^ 
person to whom the income to be charged accrues or V 



Section 4A explains when a person can be said to be resident in 
British India in any year. Section 4B explains when a person can be 
said to be “not ordinarily resident in British India.’* 

If a person is resident in British India daring previous year then — 

(1) any income accruing or arising to him during that previous 

year shall be chargeable wherever it may accrue or arise — 
whether it accrues or arises in British India or without 
British India: Section 4 (1) (b) (i) & (ii). 

Thus when a person is resident in British India during 
any year all his income wherever accruing or arising during 
that year shall be liable to income-tax here in the next year. 

(2) Further, any income deemed to be accruing or arising to him 

in British India during that previous year shall also be 
chargeable: Section 4 (1) (b) (i) — 

Further, income having accrued or arisen to him outside; , 
British India during a period prior to the previous year shall 
also be chargeable if brought by him into British India 
during that previous year or if received by him in British 
India during that previous year. 


Thus so far as a resident is concerned — 


all his British Indian income of the previous year 


Position of Resident, 
as also 


and 

all his foreign income of the previous year 


all the foreign income of the specified prior period that might have 
been brought into or received in British India during the previous year 
shall be chargeable. 


Podtion of non- regards a person not resido&t in British 

resident. India during the previous year — 

all his British Indian income of that previous year shall be 
chargeable. 


N.B . — ^As regards foreign income of such a person, the same shall 
not ^ chargeable unless further requirements of the second 
proviso to Section 4 (1) (c) are fulfilled. It must be noticed 
here that from Section 4 (!) (c) itself it does not follow 
that the requirements of the second proviso bdng fulfilled, the 
income shall be chargeable to tax. Section 4 (1) (c)‘ lays 
down which income of a non-resident shall be included in his 
, : ; total .inco^ of only the income, profits , 

::^;;vo^^v.'0y|faia8::-tfeatis^ ,<fc^ed''to accroC 



in British India. This Bause does not provide for inclusion 
of any income accruing or arising without British India. The 
proviso to this Section expressed in the negative form cannot 
have the effect of extending its operation to income accruing 
or arising without British India. If such income be at all 
attracted by this statute it must be by some other provision. See 
Section 42. 

The analysis of Section 4 may best be summarised in the annexed 
tabular forms showing the required connection with British India — 

(1) of the person whose income is to be charged; 

(2) of the income itself. 



T^le I [With reference to connection of owner of income with British India] 
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Table II — [With reference to connection of the income itself with British India] 

ALL INCOME. PROFITS AND GAINS FROM 
WHATEVER SOURCE DERIVED 
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Px^ptioiis {Section 4 (3)] :^ — 

Any income, profits, or gains falling within the following classes shall 
not be included in the total incofnB* of the person tcccizHtiff them.;-*— 

(i) income derived from property — 

(0) held under trust wholly for religious or charitable purposes, 

or 

(&) held under other legal obligation wholly for religious or 
charitable purposes, 
or 

(c) held under trust partly for religious or charitable purposes, 

or 

(d) held under other legal obligation partly for religious or 

charitable purposes. 

In cases of (c) and (d) that part only of the income is 
exempted 

(1) which is applied to religious or charitable purposes, 
or (2) which is finally set apart for such application. 

II. Iri all cases ^if the trust be a private religious trust then 
that part of the income which does not enure’ for the benefit 
of the public shall not be exempted. 

(ia) Income derived from busutess carried on on behalf of a religious 
or charitable institution when the following requirements are 
satisfied : — 

(1) income is applied solely to the purposes of the institution; 

and 

(2) the Busings is carried on in the course of the carrying out 

of a primary purpose of the institution; 

or 

(2) the work in connection with the business is mainly carried on 
by the beneficiaries of the institution. 

N.B. Here also if the institution is a private religious ttust, that part 
of the income which does not enure for the benefit of the public 
shall not be exempted. 

(«) Income of a religious or charitable institution derived from 
trpluntary contributions and applicable solely to religious or 
charitable purposes : 

//.5.-T-Here also the above distinction between public and private feli- 
jgious trust is introduced. 

Income ;of local authorities: - 

-W :.;-the;,ioial:;afithc^ti«S;:«ariy''On .-:bp.\b|^a^.-,;-' 
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Glasgow Corporation Water Commissioners vs. MUler, (1886) 
2T.C. 131. 

Mullingar Rural District Council vs. Rowles, ( 1912) 6 T.Ci 
85. 

Harris vs. Corporation of Burgh of Irvine, (1900) 4 T.C. 

‘ 221 . 

Allan vs. Hamilton Water Works Commissioners, (1887) 2 
T.C. 194. 

Dublin Corporation vs. M*Adam, (1887) 2 T.C. 387. 

Supply of a commodity or service within its own jurisdictional 
area will not be looked upon as trade or business. Income from 
such supply shall be exempt. In re : Glasgow Corporation 
Water Works, (1875) 1 T.C. 28. 

(iv) Interest on securities held by any Provident Fund. 

IK *>)<** « 

(vi) Special allowance to meet expenses wholly and necessarily 

incurred in the performance of an office, etc. 

(z/it) Casual and non-recurring receipts. 

(viii) Agricultural income: See Section 2 (1). 

(ix) Income received by trustees on behalf of a recognized provident 

ftmd. 

Actual realization of Profit or Gain, if essential: — 

Under the old section in order to attract taxation it was required that 
the income should accrue, arise or be received. Section 13 of the Act 
laid down that ‘income, profits and gains’ shall be computed, for the pur- 
poses of Section 10, 11 and 12, in accordance with the method of accounting 
regularly employed by the assessee.’ Though Section 4 (1) made the 
Act applicable to an income as soon as it accrued, its actual taxation 
depended upon the method of accounting adopted by the assessee. If his 
accounting was on the accrual basis then all his income accruing, though 
not received during the previous year, would be taxed. See In re Krishna 
& Co., (1939), 7 I.T.R. 513. If, however, his accounting was on the cash 
basis charging to tax had to wait till actual realization of the income. 

It has sometimes been held that the words ‘accruing or arising’ in 
this Section merely refer to the connexion between ‘income’ and the 
country in question — ^British India— and that these words do not explain : 
what is or what is not ‘income.* See /n rex lagmandar Das Vaish and'^- 
others, (1935) All. 378=57 All. 737. This view finds support in thevl 
decision of the Judicial Committee in St. Lucia Usines 'ond:-:/EstateSj)q 
Company Ltd. vs. Colonial Treasurer of St. Lucia', (1924), A.C. 508, wfie^^; 
l^rd Wr^nbnr^ in inteipretinif ^ Colotiiii] Statute otwepyed i. "The wot^^ 
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mcome arising or accruing are not equivalent to debts arising or accruing. 
To give them that meaning is to ignore the word 'income' The words 
mean ‘money arising or accruing by way of income*. There must be a 
coming in to satisfy the word ‘income*/* 

As this decision of the Judicial Committee has been widely applied 
here, it will be pertinent to examine this case more fully. In this case the 
St. Lucia Usines and Estates, Ltd., had for some years down to and 
including the year 1920 owned estates and carried on business in 
St. Lucia and duly paid income-tax down to the end of the year 1920. 
In 1920 it sold all its estates in the island, and since the end of 1920 
it had not resided and had not carried on any business there. Under 
the deed of sale of one of the properties a sum of ;f64,379 Os. lid., 
part of the purchase price of £117,899 0.y. llrf., was left unpaid and 
was secured by “vendor’s privilege” and by a covenant on the part of 
the purchaser to pay on November 30th, 1921, that sum with interest at 
6 per cent, from November 19th, 1920. The obligation of the purchaser 
under the covenant was not met. No interest was paid in 1921. The 
Company obtained a judgment and the interest was subsequently paid. 
In this state of facts the judgment under appeal was one under which the 
Company was held liable for £2,848 13.?. for income-tax in respect of the 
year 1921 and £292 Os. 8d. for fines for default in payment. 

It was held that the Company was not assessable in respect of the 
year 1921. After making the observations quoted above Lord Wrenbury 
in the same case proceeded to observe: “If the tax payer be the holder 
of stock of a foreign Government carrying say 5 per cent, interest, and 
the Government is that of a defaulting State which does not pay the 
interest the tax payer has neither received nor has there accrued to him 
any income in respect of that stock. A debt has accrued to him but 
income has not. It does not follow that income is confined to that which 
the taxpayer actually receives. Where income-tax is deducted at the 
source the tax payer never receives the sum deducted but it accrues to 
him. It is said, and truly, that a commercial Company, if preparing its 
balance sheet and profit and loss account, does not confine itself to its 
actual , receipts — does not prepare a mere cash account — ^but values its book 
debts and its stock in trade and so on and calculates its profits accordingly. 
From the practice of commerce and of accountants and from the necessity 
of the case this*is so. But this is far from establishing that income arises 
or accrues from (as above insitanced) an investment which fails to pay 
the interest due”, 

FrOrri the above tt will app^r/that in the c pinion of the judicial 
Committee even accou kept on the mercantile basis or the $o-ca!led 
aceruaL make ahy arnbunt, credited iti the 

acedunts^'Sn^me; oinly Jbe 

W 
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The above observations of Lord Wrenbury have .recently been 
noticed by Lord Hanwbrth, M.R., in Dewar vs. Commissioners of Inland 
Revenue, (1935) 2 K.B. 351, 19 T.C. 561 (576) where it was held that 
interest due in law on pecuniary legacy, but unclaimed, could not be 
income of the legatee. After quoting those observations Lord Hanworth 

observed: “ those words must be taken in their true sense, because 

that is not an exhaustive definition of what is taxable under the Income 
Tax Act. Profits and gains are taxable although they do not In the true 
sense come in. The profit and gain which arises from the occupation 
of property, and which falls under Schedule A, is subject to Income-tax 
although there is not something actually coming in but there is some- 
thing enjoyed, and that is the gain which is covered by the Tax. Nor 
is it the whole truth to say what Lord Macnaghten says in the case of 
Attorney-General vs. London County Council, 4 T.C. 265, w^ords which 
have been often quoted and misquoted. Lord Macnaghten is dealing in 
that case with the proposition wdiich w^as made by the then Attorney- 
General, that Income Tax could be a tax upon capital. The 
Attorney-General said that it is a tax not only on income but on capital, 
and Lord Macnaghten, answering that, said that Income Tax is a tax 
on income and is not meant to be a tax on anything else. Again that 
is not intended to be an exhaustive definition and must be treated in the 
sense in which it is used. But all those observations tend in this 
direction, that you must find something which is in the enjoyment of the 
subject. He could make use of the money wdiich lies abroad to his use. 
It is in that sense in his enjoyment". In this case Lord Maugham also 
at page 580 noticed the cases of 5*^. Lucia Estates, (1924) A.C. 508, 
Lambe vs. Commissioners of Inland Revenue, (1934) 1 K.B. 178, 18 T.C. 
212, and Leigh vs. Commissioners of Inland Revenue, (1927) 11 T.C. 
590 and observed that the principle underlying these decisions did not 
require that non-realization should be due to any inability on the part 
of the debtor to pay. The principle would equally apply even if the 
assessee for reasons of his own voluntarily waived his right to receive the 
payment of interest. According to his Lordship these cases "do not 
depend or relate solely to cases where there has been a default in pay- 
ment by a debtor". "They have a wider range than that and include 
cases where the debtor (if there is a debtor) for some reason other than 
default, and without any act on behalf of the creditor which might beH 
alleged to amount to an exercise of dominion over the debt, has not 
fact paid the sum of interest in question during the year of assessment". 


In this view of the meaning of the word 'income', it would follow: 
that the detenmnation of the question whether ctny paiiicular Ueiti u or 
if not inc<mte will not in day way depend tqKm the method of aeeoiipthi|^ 
pdopted the assessee* Once an item satisfies the reqairementa^j^ 


being income, then and then only the ihethod qf 
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help the determination of the question when and where this income or any 
part of it did accrue or arise or was received. See, e.g.. In re : Messrs 
Kamal Nain Hamir Singh, (1939) All. 7=I.L.R. 1938 All. 1004=1938 
A.LJ. 1015. 

The words ''income from whatever source derived, accruing, 

arising or received in British India” as used in old Section 4 (1) would 
mean — 

(1) that the amount must be income; 

(2) that it must be derived from some source; 

(3) that it must — 

(a) accrue in British India, 

(b) arise in British India, 

or (c) be received in British India. 

If nothing can be 'income* or ‘income derived* unless and until the 
same is received or realized, then, till that event happens it is not at all 
income and no question of its accrual, etc., can arise. In this view 
accounts kept on the so-called accrual basis may not disclose the income 
at all and proviso to Section 13 may come into operation. The position 
will be the same in this rcvspect even under the amended Section. Rather 
the amended Section makes it clearer that the words 'accrue, arise, 
received* are used only to show the connection of the income with the 
country. They do not affect the meaning of the words 'income, profits 
or gains*. 

The same view has been taken by the Nagpur Chief Court as will 
appear from the decision in Commissioner of Income Tax vs. NanhelcH, 
(1928) Nag. 241=3 I.T.C. 28 where it was held that interest which was 
shown in the accounts books of an assessee as having fallen due but not 
received could not be treated as income. Similar view prevailed in the 
decision in Commissioner of Income-tax vs. 5*. M, Chitnavis, [(1929) 
A.I.R. 1929 Nag. 50=3 I.T.C. 321],* where Kinkhede, A.J.C., observed: 
“1 think it would not be just and equitable to treat the unrealised interest, 
although formally credited to the Kasar Khata, as income, profits or gains 
derived accruing or arising or received, for purposes of the Income-tax Act. 
The test to be applied is, whether any profits in the shape of interest had 
become due to the creditor in such a manner as to be immediately avail- 
able to him in the account year so as to be capable of being received by 
him at his choice and pleasure**. It seems, however, that in this case the 
method of accounting was on the cash basis. At any rate the Income Tax 
authorities did hot proceed on the accrual basis. Here the actual decision 
was that "the arrears of interest which were calculated and went form 

^ ^ appeii to the 
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consideration of the sevei^l renewed bonds then accepted, having been allow- 
ed to remain unpaid and locked up again in the hands of the debtors for 
a further period stipulated in each bond, could not be treated as 'income 
derived accruing, arising or received* at the time’*. So the real decision 
was not that there could be no taxation on accrual basis, but the renewal 
of bond did neither amount to accrual nor receipt of any income. 

It will be pertinent to note here some of those Indian cases where it 
. ^ „ ... seems to have been laid down as if for assessment 

realizable profit or gain, of income-tax there must be an actually realized 

if essential. profit or gain. Thus, in the case of Raja Raghu- 

nandan Prasad vs. Commissioner, (1929) Pat. 476=9 Fat. 48 (Das, Kulwant 
Sahay and Wort, JJ.) it was contended by the assessee in respect of interest 
on certain mortgages that income, profits or gains accrued to the assessee 
as the interest fell due for 1894 and that the claim of the Crown to assess 
that interest in the financial 3 'ear 1926-27 was wholly inadmissible. In over- 
ruling this contention Das, J., observed: . .the question has been settled 

by an authoritative decision of the Judicial Committee in St. Lucia Usines 
and Estates Company Ltd. vs. Colonial Treasurer of St. Lucia, (1924) 
A.C. 508. I take the facts of that case from the head-notes and they are 
these: In 1920 the appellants sold all their pro 4 )crtics in St. Lucia and 
ceased to reside or carry on business there. In 1921 interest upon the unpaid 
part of the purchase price was payable to them, but it was not paid. The 
appellants were liable to pay income-tax for the year 1921 under the Income 
Tax Ordinance 1910 of St. Lucia only if the interest above mentioned was 
'income arising or accruing* to them in 1921, The question which their 
Lordships of the Judicial Committee had to try was whether the interest 
which was not paid in 1921 was nevertheless ‘income arising or accruing* 
in 1921 ; and their Lordships had no difficulty in answering the question in 
the negative. In so deciding Lord Wrenbury, who delivered the judgment 
of the Board said as follows: “The words ‘arising or accruing’ occur 
repeatedly in the Ordinance, e.g., in Section 4, sub-section 1 (a), (b), (c), 
(d) and (e) coupled with the words ‘and derived from’ or ‘or derived from’. 
Sometimes the expression ‘derived from’ is used alone, Section 5, sub-section 
(.1) (a), (c), (g) (i) and (ii). The respondent contends that the above 
interest ‘accrued’ to the Company in the year 1921, because it was payable 
in that year and none the less because it was not paid in that year. Their 
Lordships do not agree. The words ‘income arising or accruing’ are 
not equivalent to *debts arising or accruing’. To give them that meaning ' 
is to ignore the word ‘income’. The words mean ‘money arising or ac*. 
cruing’ by way of income. There must be a coming in to satisfy the word- 
‘income’. This is a sense which is assisted or confirmed by the word 
ceived’ in the proviso at the end of section 4, sub-section 

to observe : “The words in the Indian Statute are exactt^l 
the same as those which Lord Wrenbury was con^djM^lng^ 
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cited; It seems to me that these words must receive the same interpretation 
ill India as they did in the colonial case.” 

It must be noticed that so far as the case before the Patna High Court 
was concerned the finding was that the assessee kept his accounts on the 
cash basis and those accounts did not show actual realization of interest 
at any lime. In view of this finding as to the method of accounting regu- 

Proper approach to employed by the assessee in this case, the 

Raghunandan ProsatTs pertinent enquiry was not when the interest in ques- 

tion did accrue, but when it was received or 
realized. The decision arrived at was correct though the observations made 
after referring to and quoting from the decision of the Colonial case were 
inapplicable. This very Patna case went up to the Judicial Committee. 
(See 1933 P.C. 101, 60 I.A. 133, 37 C.W.N. 570.) The Judicial Committee 
proceeded on the footing that there was no realization of the interest at 
any prior date. In this case the assessee accepted in 1904 a new mortgage 
in discharge of a prior one and the arrears of interest thereon. It was held 
ihat there was no realization of principal and interest of the original mort- 
gage, that the acceptance of the new mortgage did not amount to receipt of 
payment of interest and principal, that the assessees were not liable to be 
assessed in 1904 on this sum as income received. 


Similarly the Judicial Committee obseiwed {per Lord Macmillan) in 
Kameshzvar Singh of Durhhanga's case [60 I.A. 
146=1933 P.C. 108=37 C.W.N. 598=57 C.L.J. 
318=12 Pat. 318=1933 I.T.R. 94] as follows:— 
“A liability to pay interest, like a liability to make any other payment, may 
be satisfied by a transference of assets other than cash and that a receipt in 
kind may be taxable income. Rut for this to be .so it is essential that what 
is received in kind should be the equivalent of cash or, in other words, should 
be money’s w'orth,” It w'as further laid dowm in this case that a debtor 
Avho gives his creditor a promissory note for the sum he owes can in no 
sense be said to pay his creditor; he merely gives him a document or voucher 
of debt possessing certain legal attributes. So far as such promissory note 
is concerned the assessee does not receive payment of any taxable income 
from his debtor or indeed any payment at all. Here again the method of 
accounting that was being contemplated was obviously one on the cash basis 
and consequently the question was not the accrual of the income but the 
receipt of the same. The Income Tax authorities proceeded to treat the 
renewal of the document a$ constructive realization and this was negatived 
by the Judicial Committee. 


A recent decision of the Court of Appeal in Crojfj vs; Londoh 6r Pro* 
vincial Trust ltdv im&l 1 K.B. 792==2X T.C^ may be nbticed in this 
epnheetion. ;Fpr 
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M.R.> cited with approval the decision of the Judicial Gommittee m Com^ 
missioner of Income Tax vs. Maharajadhiraj of Darbhanga, 60 LA. 146, 
and Raja Raghunandan Prosad Singh vs. Conitnisswner of Income Tax, 
60 I.A. 133, and quoted from the judgment in the latter case with this 
observation: “I have quoted the language of this latter case because much 
of the reasoning which it contains is applicable to the present case. Neither 
decision- is, of course, an authority binding on this Court, and I wish 
respectfully to reserve for consideration whether, if a case similar to the 
second of the two cases were to arise under the English Income Tax Acts, 
ike circumstance that the mortgagors under the substituted mortgage 
ivere not the same as those under the original mortgage might not be of 
importance. But subject to this reservation I respectfully agree with the 
reasoning upon which these two decisions arc based.” McKinnon, L.J., 
quoted from the Darbhanga case and further extended the principle by 
adding “if the debtor cannot be said to have paid his creditor by giving 
him his promissory note, equally he cannot be said to have paid his debt 
when the creditor realises some money by assigning the promissory note to 
a third party. And as the creditor does not receive payment from his 
debtor when he receives his promissory note, nor does ‘income arise’ from 
that receipt, so equally he does not receive payment, or acquire income, when 
he sells the promissory note for what it will fetch”. As to the exact scope 
of this extension see the facts of the case as discussed under Secion 10 
under the head “Realization of Profits”. 


Constructive payment and the right of attribution — 


It will be pertinent in this connection to notice the case of Paton vs. 
Inland Revenue, (1938) A.C. 341 =^21 T.C. 626== (1938) 1 All. E.R. 786 
though the decision turned very much on the language of Section 36 of the 
English Income Tax Act, 1918. In this case the appellant, one Mr. Paton, 
was the trustee under two deeds of arrangement of the estate of a Mr. 
Fenton. Mr. Fenton had borrowed a very large sum from the Halifax 
Bank, which is now Martins Bank, in order to finance the purchase of a 
controlling interest in a Labrador Company. Interest on this loan was 
not at any time paid; it continued to accumulate. The Bank, however, 
debited the interest each half year and added the same to the principal. 
The Appellant contended that this amounted to payment of interest by him 
in the United Kingdom on an advance from a Bank without deduction of 
tax within the meaning of Section 36 of the Income Tax Act, 1918, and 
that this constructive payment must be taken to have been payment out of ^ 
profits or gains brought into charge to tax. 


Section 36 (1) of the Income Tax Act, 1918, lays down: “Where-' 
interest payable in the United Kingdom on an advance from a bank. . . ; . v . 
is paid to the bank without deduction of tax out of profits or gains 1 
charge to tax, the ^rson by whohi paid shall bevi 
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.to repayment of tax on the amount of the interest.” As has 
been noticed above the appellant’s contention was — 

(1) (a) that the manner in which the Bank debited the interest each 

half year amounted to payment of interest by the borrower; 

(b) that evidently this payment was without deduction of tax; 

(2) that as the borrower was charged to tax in respect of his income, 

profits or gains, it must be taken that this constructive 
payment of interest was out of profits or gains brought into 
charge to tax. 

For the first of his contentions the appellant relied on Commissioners 
of Inland Revenue vs. Sir H. C. Holder, etc. (1930-32), 16 T.C. 540 and 
Reddie vs. Williamson (1 M. 228). 

For the second of his contentions he relied on the first London County 
Council case (1899-1900), 4 T.C. 265= (1901) A.C. 26, the second London 
County Council case (1907), 5 T.C. 242= (1907) A.C. 131; Attorney- 
General vs. Metropolitan Water Board (1928) 1 K.B. 833=13 T.C. 294; 
Sugden vs. Leeds Corporation (1911, 1913), 6 T.C. 211 = (1914) A.C. 483; 
and The Central London Railway, etc. vs. Inland Revenue (1934-36), 20 

T. C. 102= (1937) A.C. 77. These are cases which establish that where 
a payment is what is neutrally made, then for the purposes of taxation it 
may be considered to be paid out of that fund out of which it is most 
favourable to the taxpayer to pay it, namely, a taxed fund.* 

Finlay, J., in overruling these contentions of the appellant held that 
the constructive payment, if any, was not made here out of any profits or 
gains at all. The intere.st must be deemed to have been paid put of an 
advance made by this very bank for the purpose of paying the interest, 
lie relied on Dickson vs. Hampstead Borough Council (1^7), 11 T.C. 691 
and Corporation of Birmingham vs. Inland Revenue (1930), 15 T.C. 172= 
(1930) A.C. 307. 

As regards the constructive payment he relied on In re Jauncey, (1926) 
Ch. 47l and expressed as his own view that what really happened was that 
interest not having been paid, it was added by the Bank to the principal 
and added by the Bank in that way just because it had not been paid. But 
he considered hkfiself bound by the Court of Appeal decision in Com- 
missioners of Inland Revenue vs. Holder, 16 T.C. 540 and held on that 
authority that there was payment. 

* See in this ccmeedon Edhtburgh IJfe Aisuranee Co, vs. Lord Advocate, (ISIfj) 
AC. 143=?5 T.C. iiZ aiA the Steflint tfUst Ud. vs, C<^misndners 
;i2 the jjenewil 
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In the Court of Appeal^ however, on the authority of the Commis- 
sioners of Inland Revenue vs. Holder, 16 T.C. 540, it was admitted and 
assumed that the interest charges had been paid or wercj^deemed to have 
been paid. On the question of the right of attribution the Court of Appeal 
upheld the judgment of Finlay, J., and held that the constructive payment 
could not be attributed to anything out of profis or gains of the appellant.' 

On further appeal, the House of Lords held that there was no construc- 
tive payment within the meaning of the Section. 

In this view the other question was not decided by the House. Lord 
Atkin in addressing the House observed : “It would seem that the members 
of the Court of Appeal in Holders case considered that there was a line 
of authority which led them to the conclusion that in these circumstances 
the interest must in law be deemed to have been paid. I do not think that 
this is the result of the cases.*' His Lordship then reviewed the following 
cases, namely, Ex parte Bevan, 9 Ves. 223; Baton vs. Bell, 5 B. & Aid. 34; 
Lord Clancarty vs. Lotouche, 1 B. & B. 420, and Reddie vs. Williamson, 
1 M. 228, and pointed out that in none of them the periodical debit was 
taken as payment made. “The simple fact is that the amount of interest 
accruing during the half year is ascertained at the end of the half year and 
is added to the account as a debit in precisely the same position as the other 
debit items, whether for money lent, the price of securities bought, com- 
mission or other sources of debt. It takes its position as part of the whole 
debt due to the bank, and as part of the whole debt is in the next half-year 
chargeable with interest. It is no more paid than are other iterns of the 
total debt.** His Lordship then referred to and relied on the view expressed 
by Lord Russell of Killowen in In re Jauncey, (1926) Ch. 471, in support 
of bis own view. 

Section Explained : — 

Subject to the Provisions of this Act — 

The provisions referred to here may be classified under two heads: 
(1) those relating to exemptions and (2) those governing liability to tax 
and mode of computation and assessment. 

Under the first head are Sec. 4 (3) (Classes of income, profits or gains 
which shall not be included in the total income), Sec. 14 (Exemptions of a 
general nature) and Sec. 15 (Exemption in the case of life, insurances). 

The second head covers the following: — 

{a) Sec. 6— (Heads of income chargeable to income-tax). 

• {b) Secs. 7-12A— (Separate treatment of the heads of income). 

(c) Sec. 13— (ComptUation in accofd^n^ the met^d of^4 
■ counting).' ■.,.0 ‘ 
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{d) Sec. 16 — (Exemptions and exclusions determining the total 
income). 

{e) Sec. 26 — (Assessment when the constitution of a firm is 
changed). 

(/) Sec. 40 — (Liability of Guardians, Trustees and Agents). 

{g) Sec. 41 — (Liability of Courts of Wards, Administrator-Gene- 
ral, etc.). 

{h) Sec. 42 — (Liability of non-residents). 

(i) Sec. 43 — (Agents to include persons treated as such). 

(/) Sec. 44 — (Liability in case of a discontinued firm or associa- 
tion). 

{k) Chapter VB — (Special provisions relating to Avoidance of 
liability to Income-tax and Super-tax). 

The Total Income of Any Previous Year — 

P'or '"total income** see under Definitions — Sec. 2 (IS). 

This total income is to be of any previous year. It has already been 
Total income to be of pointed out under Section 3 that under the Indian 
any previous year. Income-tax Law the income of a previous year is 

not a mere measure of the income to be assessed but is itself the subject 
matter of taxation for the current yean 

The Total Income of Any Person — 

Then, again, this total income should be of some person. That is to 
Total Income is to be should belong to any of the different classes 

of some person, of assessees enumerated in Sec. 3. 

It should be noted that the whole of this total income is liable to income- 
tax irrespective of the kind of interest — that is, legal or beneficial — which 
the person may have in it, except where the Act itself makes express provi- 
sion for exemptions or allowances. 

Deemed to be Income — 

It is pertinent to note under this section certain classes of receipts 
which, while not being actually the income of a person, may be “deemed to 
be’* his income. Section 16 (3) and Chapter VB have these classes in 
view. Section 16 (3) provides for the inclusion, in computing the total 
income of any individual, of part of the income of a wife or minor child 
or of the income of any person or association of persons arising from 
assets transferred by such mdividtial for the benefit of his wife or a minor 
child or both. 

In Chapter VB It has been laid down that income transferred to 
persons resident or ordinarily resident abroad by means of transfer of as^ts 
( See. 44D) ,: interest have been sold or transferr^ arid 

the re-pnrchasedrre^tqniisitipiiof 
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for (Sec. 44E), and income from securities in respect of which sales cum 
dividend have been effected (Sec. 44F), shall be deemed to be the income 
of the person w’ho transfers or sells, as the case may be, if the main object 
underlying the transactions is the avoidance of liability to income-tax and 
super-tax. 

Deemed to be received in British India — 

Under the old law all income, profits and gains which were to be deemed 
to be received were only those deemed to be re- 
constructive Receipt. ceived under the provisions of the Act. Sec. 7 (2), 

Sec. 11 (5) and Sec. 42, for example, of the Act before amendment con- 
tained provisions under which income not actually received in British India 
was to be deemed to be received in British India. The law as It stands 
after the amendment does not make constructive receipt expressly subject 
to the provisions of the Act. The result, therefore, seems to be that under 
the present law all income, profits and gains which are to be deemed to be 
received are not only those deemed to be received under the express provi- 
sions of the Act but also those which are so deemed in a common-sense 
view of the matter. Hence the limits within which income, etc., can be said 
to be constructively received have been extended under the present law. 

It should be noted here that in Commissioner of Income-tax, Bombay 
, . vs. New India Assurance Co., Ltd., (A.I.R. 1938 

^ Bom. 490=LL.R. 1938 Bom. 803=1938 I.T.R. 
603) Beaumont, C.J., observed that the question 
whether or not certain sums (being interest accruing without British India 
on foreign securities) were actually received in British India was a ques- 
tion of fact, but that if those sums were not actually received, the question 
whether they ought to be treated as constructively received was a question 
of law. 


Illustrations. 

(a) The assessee, an undivided Hindu family, had certain business at Calcutta 
and also certain business at places called J. and M. situated out of British India. The 
businesses at J. and M. made remittances to Calcutta which exceeded the remittances 
which the Calcutta business made to them. In the books of the Calcutta business the 
remittances to Calcutta were treated as loans carrying interest. In the books there 
were also some entries showing remittances from J. and M. businesses, which were in 
fact entries covering payments or debts by those two businesses to the creditors of the 
Calcutta business in J. and M. and on behalf of the Calcutta business. It was held 
that the excess remittance received in Calcutta was profit brought into British India 
and as such assessable. But the sums paid by J. and M. businesses to creditors of 
Calcutta business in J. and M. were received in Briti^ India ''constructively*' within, 
the meaning of Sec. 4 (2). \ln re MuUanchand lokurmalt, (1930) 58 Cal. 9%=A.1.R« 
1^1 Cal. 727=5 I.T.C. 154.1 

(b) At the time of partition of a family into three brandies it was dedd^i]^^ 
contribute a certain sum as donation to a taxiplc iu British Bidia. T^ <>f 
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carried on banking business in Madras and in Kuala Lampur. The manager of one 
branch paid the whole amount on behalf of the family by drawing a hundi on his 
shop at Kuala Lampur. The hundi which was given to the trustees of the temple in 
British India was cashed and paid at Kuala Lampur. The manager of another branch, 
who was the assessee, in order to pay his ^are of the donation instructed his agent at 
Kuala Lampur to pay a third of the amount with interest to the branch which had 
paid the whole amount. The agent accordingly paid the share at Kuala Lampur and 
debited the amount to the “Ukradai” account of the assessee in his Kuala Lampur 
ledger. It was held that as the actual payment was made outside British India and the 
liability to pay also arose outside British India there was an arrangement to pay the 
amount outside British India and not in British India. Hence the amount in question 
could not be considered to have been received in British India within the meaning of 
Sec. 4 (2) of the Act of 1922 [Ramanthan Chettiar vs. Commissioner of Income-tax ^ 
Madras, (1936) 58 Mad. 385=A.I.R. 1936 Mad. 780=71 M.L.J. 72; Hall vs. Marians, 
(1933) 18T.C. 148 relied on.] 

(c) The income which an assessee company derived by way of interest on its foreign 
investments was not actually received in Britivsh India but was re-invested abroad and 
remained invested outside British India. The total profits which were shown in the 
accounts of the Company included the interest on foreign investments. It was held that 
so long as the income was invested and remained invested outside British India and 
the investments retained their character of interest received abroad, the interest could 
not be said to have been received in India. It was further held that the mere fact 
that the amount of the income had been brought into account in ascertaining the profits 
of the year and had been taken into account also in determining the amount to be paid 
in dividend to the shareholders of the company was irrelevant unless it was proved 
that the actual income had been received in India and applied in payment of dividends— 
[Commissioner of Income-tax, Bombay vs. The New India Assurance Co„ Ltd., (1938) 
A.LR. 1938 Bom. 490^40 Bom.L.R. 980; Gresham Life Assurance Society vs. Bishop, 
(1902) A.C. 287=71 L.J.K.B. 618=4 T.C. 464 followed.] 

"Accrue” means : — 

(1) *'To fall as a natural growth, advantage, result^* — {The Concise 
Dictionary Meanings. Oxford Dictionary). 

(2) “To come, fall due (to a person), as a gain or advantage, as result 
of mutual increase, especially of interest on money ; of any advantage arising 
from a process or action which falls to a person” — (Dr. H. C. Wyld’s 
Universal E'^giish Dictionary). 

"Arise” means : — 

(1) "To originate, be bom, come into notice, result, present itself"*— 
(The Concise Oxford Dictionary). 

(2) “To spring up ; to come into existence, action, notice ; be bom ; to 
spring from, proceed, issue, result from” — (Dr. H. C. Wyld’s Universe^ 
RngKsh Dictionary). 

In Rogers Pyatt ShellcK & Co. vs. Secy, of State, [(1925), 52 Cal. 1=?? 
i A.I.R. 1926 Cal. 34] it was tdkserved by Mukhegt, 

idea It J » after dkcussing the tbeoretiisl distincrion . b^^^^ 
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in this that one was more appropriate than the other when applied to parti- 
cular cases. This view was accepted by Shadilal, C J., in Jiwan Das and 
ors, vs. The Commissioner of Income-tax, Lahore, (A.I.R. 1929 Lah. 609= 
10 Lah. 657=4 I.T.C. 40=30 P.L.R. 489) and by Addison, J., in Vijaya 
Raghavacharya vs. Commissioner of Income-tax, Lahore [A.I.R. 1936 Lah. 
713=38 P.L.R. 91=9 I.T.C. 264=1936 LT.R. 317]. 


The concept of ‘'accrual'’ involves four questions: (1) When does the 
income accrue? (2) Where does it accrue? (3) 
From which does it accrue? and (4) To whom 
does it accrue? 


Four Questions In- 
volved. 


These questions have been separately discussed at length later. It may 
be only noted here that the elements of time and personality involved in the 
concept have presented no difficulty in practice. As for ‘source’, its separate 
existence depends on the exact meaning of “acerning” in relation to the 
element of locality. If “accruing” means to fall from a thing in or be 
earned in a place, then the element of source merges in the element of 
place. But if the term means a right to receive, as has been held by some 
authorities, the two elements maintain their separate character, for the 
place where income, profits or gains accrue may be quite different from that 
where these come into existence or are earned. Thus the only element that 
remains for consideration is the element of place. What is the place of 
accrual of an income ? Is it where a person has a right to receive the income 
or is it where the income is earned? 


On this point there is difference of opinion according as the place of 
origin of the income is or is not taken note of. There is, however, complete 
agreement of view that “accruing or arising” means something quite different 
from “being received” (see Rogers Pyatt Shellac's case, Bansilal MotilaVs 
case, post). As was pointed out by Panckridge, J., in In the matter of 
V\ G. Every, [(1937) 41 C.W.N. 823=^10 I.T.C. 281=1937 I.T.R. 216], 
“this view receives support from the language of Sec. 4 (2) which speci- 
fically recognises that income, profits and gains may arise or accrue at one 
place and be received at another”. The amendment of the income-tax law 
has made no difference in this respect, as the same distinction is contem- 
plated by Sec. 4 (1) (b) (iii) of the Act as it stands at present. The fol- 
lowing observation of Addison, J., in Sir T. Vijaya RaghavachariaPs case 
(1936 Lah. 713=9 I.T.C. 264) will be illuminating: “Do they (the words 
'accruing' or ‘arising') mean receivability in a. particular place or do they 
involve the concept of the income either being earned in that place or bein^ 
derived from a source of income situated in that place? Now the words j 
‘from whatever source derived' in Sec. 4 (1) have no meaning if they refef . ; 
to the sources described in Sec. 6, and the natural meaning to be giv^i^ 
them would be to construe them as referring to sources both within 
QUtside British India. If that is so, th^ 
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or derived from a source in British India and the meaning to be attached to 
it would be that of receivability, or rather perhaps ihe right to receive it in 
a pai*ticular place. Sec. 4 (2) of the Act suggests that 'accruing' refers 
more to the receiving or right to receive than to the place of origin." 

After all, it should be remembered that the question whether any parti- 
cular income, profits or gains accrue or arise in British India is, on ultimate 
analysis, a question of fact to which no precise and general test can be 
applicable. The following illustrations and incidental observ^ations will, 
however, throw^ some light on the concept of ^^accruing”. 

Illustrations. 

(1) The asscssee, a resident of British India, was the proprietor of 

a money-lending business carried on by his agents 

ference to place of accrual behalf in baigon and other places outside 

or of receipt and not to British India. The entire business operations 
assessee?^ residence of producing the income were conducted at the places 

mentioned above outside British India by agents 
appointed for fixed periods who used their own discretion in lending money 
to customers. The only part taken by the proprietor in connexion with 
the business was to acquaint himself with the state of the business abroad 
and occasionally to issue general instructions. The income of the business 
was not remitted to British India and was not received by the assessee. 
It was held that the income of the business was not assessable to tax as it 
did not accrue or arise in British India within the meaning of Sec. 3 (1) 
of the Income Tax Act of 1918. Abdur Rahim, Offg. C.J., observed: 
“The tax is leviable with reference to the place where the income accrues 
or arises or is received and not, wdth reference to the person who is entitled 
lo the income." [Commissioner of Income-tax vs. Ramanathan Chetty, 
(1919) 43 Mad. 75=37 M.L.J, 663=1 I.T.C. 377. Sec also Jiwan Das^s 
case, post,"] 

(2) In Commissioner of Income-tax vs. Arunachalam Chetty, [(1920) 
44 Mad. 65=39 M.LJ. 649=1 I.T.C. 75] the question was w'hether money 
which became due to a money-lending firm in the course of its business 
by way of interest in the year of account, or year on the income of which 
the tax is to be assesed for the current year, was to be treated as part of 
the assessable income for that year of account, although it w^as not reco- 
vered or realized .by the firm in that year either in cash or by adjustments 
in the accounts. It was held that the interest which: accrued in the year of 
account but which was not realized in cash or by adjusment in the accounts 
was not liable to tax under the Income-tax Act of 1918. 

(3) In Rogers Pyatt Shellac & Co, vs. Secretary of Slate, [(1924) 
■■Aiiinif' ^ >iWh^ ® 

»ng” in .cDntta4is> , has bsw referred tq 
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STons of Fry, LJ., in Colquhoun vs. Brooks, [(1888) 21 Q.B.D. 52 (5^) = 
2 T.C. 490] that the two terms “arising” and “accruing” were used in 
contradistinction to the word “receive” and indicated a right to receive 
and further that they represented a stage anterior to the point of time 
when the income became receivable and connoted a character cf the income 
which was more or less inchoate. 


(4) In Commissioner of Income-tax vs. Steel Brothers, [(1925) 
A.LR. 1926 Rang. 97=3 Rang. 614=2 I.T.C. 119] 

crual^ to^^e ^ni^dered^^' produce being sold 

in London and the money being received there did 
not prevent profits or gains accruing or arising or being deemed to accrue or 
arise in British India and thus from being taxable under the Indian Income- 
tax Act. In that case the assessee was a limited company incorporated under 
the English Companies Act and non-resident in British India and having 
its headquarters in London. The company carried on various sorts of 
business in Burma, specially in connexion with rice, timber and cotton and 
numerous rice-mills, saw-mills, cotton-spinning mills and oil mills in Burma. 
The commodities of raw materials were turned into forms suitable for use, in 
Burma, and shipped to the United Kingdom. Besides, the Company exported 
from Burma raw commodities in the form in which they were purchased. 
It was observed by their Lordships (Rutledge, C.J., Das and Brown, JJ.), 
applying the principles laid down in Commissioner of Taxation vs. Kirk, 
(1900) A.C. 588, that ‘'in determining w'hether any income, profits or gains 
arise or accrue, we must not be content to look only at the last stage of 
the accrual, but must take into cmisideration the previous stages as 
weU” 


It will be pertinent to examine more in detail the decision of the Judi- 
cial Committee in Commissioner of Taxation vs. Kirk, (1900) A.C. 588 as 
this ca.se is often referred to and relied on by our Indian High Courts. 
See, for example. Commissioner vs. Ramanathan Chetty, (1919) 43 Mad. 
75=1 I.T.C. 37; Aurangabad Mills case, (1921) 45 Bom, 1286=1 I.T.C. 
116; Haji Rehemtullah vs. Secretary of State, (1926) Bom. 50=2 I.T.C. 
118; Commissioner of Income Tax vs. Steel Bros. & Co., (1926) 3 Rang. 
614= (1926) Rang. 97=2 I.T.C. 119; Jiwan Das*s case, (1929) 10 Lah. 
657= (1929) Lah. 609=4 I.T.C. 40; Phra Phraison Salarak^s case, (1929) 
6 Rang. 598= (1929) Rang. 1=3 I.T.C. 237; Chunnilal B. Mehta^s case, 
(1935) 59 Bom. 719= (1935) Bom. 423. 


The facts involved in Kirk* s c^se w^ere as follows: There were two 
joint-stock Companies formed and incorporated in accordance with the laW- 
of the Colony of Victoria and having their head offices with Board of 
Directors at Melbourne. Each company carried on the business of mining 
on leasehold lands held from the Crown at Broken Hill in the Colony 
New South Wales, where the Company had an office and a manager of 
min?. A certain portion of the crude oil was in 1897 sold in 
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Wales. But the greater part was treated by the Companies' concentrating 
plants at Broken Hill. Neither company made any contracts for sale in 
New South Wales. The sales were made either at Melbourne or in London. 
Both companies made net profits to a large amount from these business 
operations. The question was whether these Companies had any income 
in 1897 within the meaning and operation of the New South Wales Land 
and Income Tax Assessment Act of 1895 and were liable to taxation there 
under the provisions of that Act and the Income Tax Joint Act of 1895. 

The material provisions of the Land and Income Tax Assessment Act 
of 1895 were its Sections 15 and 27. According to Section 15, income-tax 
payable in respect of the annual amount of all incomes exceeding i200 per 
annum: (1) ‘‘arising or accruing to any person wheresoever residing from 
any profession, trade, employment or vocation carried on in New South 

Wales " (2) “derived from the lands of the Crown held under 

lease or license issued by or on behalf of the Crown," (3) “arising or 
accruing to any person wheresoever residing from any kind of property 
except from land subject to land tax as hereinafter specifically excepted, 
or from any other sources whatsoever in New South Wales not included 
in the preceding sub-section." Section 27 in its Clause 3 laid down : “No 
tax shall be payable in respect of income earned oittside the colony of New 
South Wales. 

In delivering the judgment of the Judicial Committee, Lord Davey 
observed: “It appears to their Lordships that there are four processes in 
the earning or production of this income — (1) the extraction of the ore 
from the soil; (2) the conversion of the crude ore into a merchantable 
product, which is a manufacturing process; (3) the sale of the merchant- 
able product; (4) the receipt of the moneys arising from the sale. All 
these processes are necessary stages which terminate in money and the 
income is the money resulting less the expenses attendant on all these 
stages. The first process seems to their Lordships clearly within Sub- 
section 3 (of Section 15), and the second or manufacturing process, if not 
within the meaning of trade in Sub-section 1, is certainly included in the 
words ‘any other source whatever' in Sub-section 4." 

So far as relating to the above two processes their Lordships held that 
the income was earned and arising and accruing in New South Wales. In 
their Lordships' view the fallacy of the judgment of the Supreme Court 
in this case was “in leaving out of sight the initial stages and fastening 
their attention exclusively on the final stage in the production of the 
income." 

It must be observed that the above decision of the Judicial Committee 
did only decide that portions of the income did arise or accrue in New • 
South Wales^'^^w^^ the meaning of relevant Statute. 

It (Joes not follow 
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also in the place where the sale took place and the purchase money was 
received. See also the observations of Packridge, T., in In re Mohmpura 
Tea Co., Ltd., {m?) 2 Cal. 201. 

(5) The Patna High Court held in Raghumndan Prosad Singh and 

another vs. Commissioner of Income-tax, [(1929) 
^ A.I.R. 1929 Pat. 476=9 Pat. 48=4 I.T.C. 123= 

^ 10 PX.T. 729] that interest on a mortgage could 

not be said to accrue to the assessee as it fell due every year but it accrued 
within the meaning of Section 4 only when it was actually received. In 
that case Das, J., quoted with approval the following observations of Lord 
Wrenbury who delivered the judgment on behalf of the Judicial Committee 
in St. Lucia U sines and Estates Co., Ltd. vs. Colonial Treasurer of St. 
Lucia, (1924) A.C. 508: — ‘'The respondent contends that the above interest 
'accrued' to the Company in the year 1921, because it was payable in that 
year and none the less because it was not paid in that year. Their Lord- 
ships do not agree. The words ‘income arising or accruing' are not equi- 
valent to the words ‘debts arising or accruing'. To give them that meaning 
is to Ignore the w^ord ‘income'. The words mean ‘money arising or accruing' 
by w'ay of income. There must be a coming in to satisfy the word ‘income’." 

(6) In (Bhagat) Jiwan Das and ors. vs. Commissioner of Income-tax, 
[(1929) 10 Lah. 657=A.I.R. 1929 Lah. 609== 

4 I.T.C. 40] it was held, relying on Secy., Board 
of Revenue vs. Madras Export Co., (A.I.R. 1923 
Mad. 422=46 Mad. 360), that a person residing 
in British India was not liable to be assessed to 

income-tax under the Income-tax Act on any part of the profits derived 
from the sale in a foreign country of the goods purchased by him in British 
India, when the profits had neither been received in, nor brought into, 
British India because no part of the profits could be said to have accrued 
or arisen in British India merely because the goods were purchased in 
British India. It was observed by Shadi Lai, C.J., that “the Indian law 
bases the liability of a person to taxation on the place where the income 
accrues or arises or is received, but not on the place of his residence/*^ 

(7) In the Aurangabad Mills case, [(1921) 45 Bom. 1286=23 Bom. 
L.R. 570=1 I.T.C. 116] and in Secretary, Board 
of Revenue vs. Ripon Press and Sugar Mills Co., 
Ltd., [(1923) 46 Mad. 706=44 M.LJ. 523= . 
A.I.R. 1923 Mad. 574=1 LT.C. 202J, in both bf 
which cases a limited company had its head office . 

and Board of Directors in British India and its factory in the Nizani^sy 
territory, it was held that the profits of the company in each case amse 


A « person's liability to 
tax is based on place of 
accrual or receipt of his 
income, not on the place 
of his residence. 


Head Office in British 
India but factory in 
Native State— Profit does 
not accrue in British 
India. 


^ ^ in this connection under the head ‘‘The Jurisdiction ortfie Iptoh 

leture" at p. 405 and under the head ‘‘I^Uble ReUef' a 
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accrued in the territory of the Nizam outside British India and could not 
be said to accrue or arise in British India. 

(8) In the Commissioner of Income-tax vs. Phra Phraison Salarak, 

[(1928) 6 Rang. 598=A.1.R. 1929 Rang. 1=3 
Siam^y”siameL Go^rr^^ 237] the Rangoon High Court held that 

ment to credit of Siame^ remuneration, not in the nature of commission, 

BritiSi^Iiidi^^^ Siam by the Siamese Government to the 

credit of Siamese officer, who collected in British 
India royalties on timber extracted from Siamese forests and floated down 
to British India, was not income accruing or arising in British India. . (See 
also under “Salaries where due" in Sec. 9.) 

(9) On the other hand, in In re C, /. G. Saunders, [(1932) 54 All. 

Allow c a abl in 223=A.I.R. 1932 All. 151=5 LT.C. 4§41^ certain 

LondoT^t on^a^count (5 annual allowance, payable in London from the 

assessee’s presence in Bri- Colonial Bishopric Fund of that city, and which 

tish India accrues in Bri- ... , * 

tish India. gratuitous and was made to the incumbent of 

the office of Lord Bishop, Lucknow, who drew a 

salary from the Government of India, was held to be income ‘accruing or 

arising* in British India since it became payable on account of the assessee 

being in British India. 

(10) It was held by the Bombay High Court in Bombay Tn^t 

Non-resident Finance Corporation, Ltd. vs. Commissioner of Income- 

company lending depo- tax, [(1928), 52 Bom. 702=A.I.R. (1928) Bom. 

‘^8=3 I.T.C. 135) that a finance company incor- 
accruing or arising in porated in Hongkong which lent deposits from 
British India. jq another financing company (the 

assessees) incorporated in Bombay as fixed deposits at a certain rate of 
interest was carrying on an assessable business in British India with an 
income accruing or arising in British India within tlie meaning of Section 
4, either from “the business carried on” by it within the meaning of 
Section 10, or from “other sources” under Section 6 (vi) of the Act. 

(11) In Commissioner of Income-tax vs. Bansilal Motilal, [(1930), 
A.I.R. (1930) Bom. 381=54 Bom.*460=4 I.T.C. 332] the Bombay High 
Court held that the interest received by the assessee at Hyderabad 
(Deccan) on Government of India Promissory Doan Notes enfaced for 
payment at Hyderabad (Deccan) Treasury was income accruing or arising 
in British India* within the meaning of Section 4 (1) of the Inconje-tax 
Act. Marten, C.J., observed in that case: “The use of the word 'or' 
[in Section 4 (1)] means v/hat it says, and accordingly the two expressions 

__ . ‘accruing’ Or ‘arising’ are different from the 

CTuing in- ^xprcssicaj ’rTOeived' and are intended to catch 

tended to catdi incpn» ineoriie which would not necessariiy be receive 

in British India. I ealso think that these expres- 
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Commission for sales 
effected in British India 
though paid outside Bri- 
tish India accrues or 
arises in British India. 


or source of growth for the income in question.” And Blackwell, J., made 

the observation : “The words ‘accruing or arising* 

used ^ widir rrferance reference to the place from which 

place from which income the income is derived and the use of the word 
is derived. ‘source* in the expression ‘from whatever source 

derived* confirms me in this opinion.** 

(12) In Sarup Chand Hukum Chand*s case, [(1930), 55 Bom. 231 
=A.LR. (1931) Bom. 236=5 I.T.C. 108] it was 
held by the Bombay High Court that where the 
income was commission upon sales made in British 
India it arose or accrued in British India though 
the commission was paid outside British India 

and the agreement under which it was paid was also made outside 
British India. Here the assessees were a firm carrying on business in 
Bombay and acting as general agents for a company at Indore. By the 
terms of the agreement the agents were entitled to a commission on sales 
effected by them and to retain that commission out of the proceeds. As 
a matter of practice, however, all the proceeds were sent to Indore by 
the assessees and the commission was paid at Indore. Beaumont, C.J., 
observed that the fact that the commission might have been segregated 
and paid in British India had an important bearing upon the question 
at issue. 

See also In re Nandlal Bhandari Ltd, Cawnpore, [(1939), 7 I.T.R. 
452]. 

(13) In Commissioner of Income-tax vs. Major K. C, Goldie, 
[(1931), 55 Bom. 734=A.LR. 1931 Bom. 420= 

5 I.T.C. 228] the Bombay High Court held {per 
Beaumont, C.J.,) that dividends received outside 
British India from sterling companies registered 
and with their share register in the United 
Kingdom but satisfying the definition of a 

company in Section 2 (6) of the Indian Income-tax Act and assessed to 
income-tax in British India were not to be taken into account as part 
of the total income of the assessee for the purpose of income-tax 
assessment. His lordship observed that the dividends which the English 
Companies paid to the assessee, who was resident in England, were simply 
a debt payable by an English debtor to an English creditor and the source 
•from which the debtor obtained the money with which he paid was 
irrelevant. 

(14) In re Jagmandar Vaish and ors., [(1934), A.I.R. 1935 All. 

^ 378=1935 A.LJ. 374] Bennet, J., observed that 

tJrSfy^eTto^com^m words “accruing or arising** merely 

between income and the referred to the connexion between the 
country ^ question. and^he country m question^ British India; tod 

they did not ex|dain vi^ was or^^whftt was ^ 


Dividends received out- 
ride Britirii India from 
companies registered in 
United Kingdom but as- 
sessed to income-tax in 
British India do not 
accrue in British India. 
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Provincial Government 
in British India and re^ 
ceived in United King- 
dom docs not accme or 
arise in British India if 
not brought into British 
India. 


(15) The Punjab High Court held in Sir T, Vi jay a Raghavacharytfs 
Pension granted by case, [(1935), A.I.R. 1936 Lah. 713—38 P.L.R. 

‘ 911=9 I.T.C. 264=1936 I.T.R. 317] that where 

an assessee received in the United Kingdom 
payments of pension granted by the Madras 
Government, such payments when not brought 
into British India were not income accruing or 
arising in British India within the meaning of Section 4 (1). In this 
case Addison, J., quoted with approval the observations made by 
Ormiston, J., in Phra Phraison Salarak*s case (6 Rang. 598) while sum- 
marizing the views expressed by Mukherji, J., in Roger Pyatt Shellac Co’s 
case, [52’Cal. 1 = 1925 Cal. 34]. “These definitions (‘accruing or arising’) 
do not support the view that income accrues or arises in a particular country 
by reason of the fact that it is earned in that country and on the contrary 
go to show that income accrues or arises in the country where there is a 
right to demand payment of it or where in fact it is paid.” See now Expl. 2 
to Sec. 4 (1). 

(16) The Calcutta High Court held in In re V. G. Every, [I.L.R. 
(1937) 2 Cal. 327=41 C.W.N. 823=5 LT.R. 
216] that commission earned by a person in 
British India for services rendered in British 
India as an employee there, but actually received 
by him in the United Kingdom, while on leave* 
accrued or arose within British India within the 

meaning of Section 4 (1) when by the terms of his agreement he was 
required to serve his employers only in British India. Mr. Justice 
Costello expressed agreement with the opinion of Marten, C.J., and 
Black\yell, J., in Bansilal Motilal’s case, (54 Bom. 460= A.I.R. 1930 Bom. 
381) that the terms “accruing or arising” were not synonymous with 
“received”, but had a different meaning, indicating some origin or source 
of growth for the income in question. Mr. Justice Panckridge opined 
that the two terms were very wide and agreed with the same Bombay 
decision. 

(17) The Judicial Committee have held (per Sir George Rankin) in 
Commissioner of Income-tax vs. ChunUal B, 
Mehta, (65 I.A. 332=I.L.R. 1938 Bom. 752= 
A.I.R. 1938 P.C. 232=42 C.W.N. 1070=1938 
I.T.R. 521) that where a contract is neither 
framed nor carried out in British India, the profits 

cannot be said to haye accrued or arisen in British India. Sir George 
Rankin observed : “Under the Indian Act a person resident in Brit^h 
India cariying on business transactions ;abroad^,. to^ 

the cowm pi suirii facts liabie to 

pix)fits of su^ traui^tio^ 


Commission earned in 
British India for services 
rendered in British India 
as employee there but 
actually received outside 
British India accrues or 
arises in British India. 


Profits of a contract 
neither framed nor. car- 
ried out in Briti^ India 
do not accrue or arise in 
British India. 
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or brought into British India, it becomes or may become necessaiy to 

consider on the facts of the case where they accrued or arose 

Their lordships are not saying that the place of formation of the contract 
prevails against everything else. In some circumstances it may be so, but 
other matters — acts done under the contract, for example — cannot be 
ruled out a priori. In the case before the Board the contracts were 
neither framed nor carried out in British India; the High Court’s conclu- 
sion that the profits accrued or arose outside British India is well founded.” 
In this case the assessee carried on the business of a broker at Bombay 
and in the course of his business he entered into transactions in cotton 
in Liverpool, London, New York and elsewhere. Some of these transac- 
tions proved profitable but no attempt was made to bring such profits into 
British India. 


(18) The case cited above was distinguished by the Allahabad High 


Sums credited to the 
capital account of the 
head office in the books 
of the branches in Native 
States are deemed to have 
accrued in British India 
when similar sums had 
been treated as profits in 
the past. 


Court {per Harries, J.,) in In re Kamal Main 
Hamir Singh, [(1938), A.LR. 1939 All. 7= 
1938 A.L.J. 1015]. Here the asscssees having 
their head office in British India with branches 
in British India and Native States contended that 
the sums credited to the capital account of the 
head office in the books of the branches in the 


Native States, but for which there were no corresponding entries in the 
head office account, could not be said to have accrued or been received 
. in British India so as to make them taxable in respect of such sums. The 
assessee had kept their accounts according to the mercantile system and 
had in the prior years treated similar sums as profits of the firm. It 
was held that the amounts credited to tJie head office in the books of the 


branches as profits were liable to assessment, because by reason of Section 
13 the assessees could not suddenly seek to change their method of 
accounting and hence those amounts must be deemed to have arisen or 
accrued in British India. 


(19) In Ramaswami Pillai vs. Commissioner of Income-tax, [(1938) 
Sums drawn from gene- ^ I.T.R. 40] the Madras High Court held {per 
ral account befwe profits Leach, G J.) that where a partner of a firm received 

be^reat^d^riecei^^ moneys from the general account of the firm before 

of profits. profits were ascertained, the moneys received could 

not be treated as received out of profits and taxed, as profits might never 
, accrue and he might have to refund money overdrawn. 


(20) The Judicial Committee made certain interesting observatiory$ 
{per Sir George Rankin) on the words “accruing; 
or arising or received” in Commissioner 
Income Tax vs. Diwan Bahadur S. L. 

[(1938), 66 I.A. 23= (1939)- P.G. 1=43 


''Accruing*'. “Arising” 
or “Received” are in a 
eehse antithetical but not 
mutually exclusive. 


.;^5=^7 LT.R. 48], ‘It may be taken^', observed theijr 
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these expressions would not have been used unless it was thought jhat they 
exhibited some variation in meaning and that a case might possibly arise 
which would come under one only of the three. If on a question as to the 
exact meaning of ‘accruing* it were to be suggested that this only means 
‘received* it would be reasonable to object that this can hardly be correct 
even though the difficulty of distinguishing between ‘accruing’ and 
‘arising’ may be great. In this sense, i>erhaps not a very important sense, 
the expressions arc antithetical. But it is very plain that there is.... 
no question of a complete disjunction or of the presentation of three 
mutually exclusive qualifications. No one would go about to prove that 
income was not received in British India by establishing that it arose or 
accrued there”. 

Earned — 

The word “earned” has been used in Section 4 only in Explanation 2. 
Yet it requires some notice as the question where an income or part of it 
is “earned” is sometimes discussed in determining its place of accrual or 
arising for its taxability under Section 4. The following cases will be 
illustrative of the point. 

In In re Port Said Salt Association Ltd., [(1932), 59 Cal. 1226= 
1932 Cal. 626=36 C.W.N. 563] the question was whether an assessee 
assessed under Section 42 in respect of a business in which the manufac- 
ture of a commodity took place in a foreign country and the sale thereof 
took place in British India was entitled, in computing the profits and gains 
of such business, to make a deduction representing the proportion of 
profits earned by manufacture in the country of origin. The Calcutta 
High Court (per Rankin, C.J.,) answered the question in the negative. 
Rankin, C.J., observed as follows: “By Section 4 the tax is charged upon 
profits accruing or arising or received in British India and if any profit 
is, or must be deemed to be, of this character it will not be saved by 
the circumstance that work was done and money spent abroad in order 
to obtain il.” His Lordship further observed: “Profit, though it may 
be anticipated by valuation or otherwise, is not realized before price, and 
when the article is sold the whole profit is realized for the first time.” 

In Sir T. Vijaya RaghavachariaPs case, cited already, (A.I.R. 1936 
Lah. 713=38 P.L.R. 911=9 I.T.C. 264=1936 I.T.R. 317), AddisonT 
J,, supported the view expressed by Ormiston, J., in Phra PhrcAsdn 
SalaraVs case, ('1929 Rang. 1=6 Rang. 598) that income cannot be said 
to accrue or arise in a jparticular country merely by reasoil of the fact 
.that it is earned there and that it accrues or arises in the country where 
there is a right to demand payment of it or where it is in fact paid. 

Deemed.. to :Ac«p*iie at An$p^ 

Ajpart directfy accrue^^ 

• .where-:', 
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like ^rt deemed to accrue or arise ».in British India. Express statutory 
provisions for such cases are to be found in ^ Explanations 2 and 3 of 
Section 4(1) and in Section 4 (2) and Section 42. 


Explanation 2 [Section 4(1)] covers income which would be charge-^ 
able under the head ‘‘Salaries” if payable in British 
Sec. 4 (1), Expl. 2. India and not being pension payable without India. 
If such income is earned in British India, it will be deemed to accrue or 
arise in British India no matter where it is paid. In view of this statutory 
provision T. Vijaya Raghavacharya* s case, (1936 Lah. 713=38 P.L.R. 
911=9 I.T.C. 264) is no longer authority, so far as income chargeable 
under “Salaries” is concerned, for the view that income does not accrue or 
arise in the country where it is earned. 


This Explanation 2 relates to a special class of income, namely, 

that which would be chargeable under the head ‘Salaries’ 
if payable in British India. 

An income of this description shall be deemed to accrue or arise in 
British India — 

(1) if it is earned in British India and 

(2) if it is paid somewhere; 

The words “wherever paid” seem to require the fact of payment, onl)?'-^ 
the place of payment is declared immaterial. See in this connection the 
St, Lucia Usines Estates case, (1924) A.C. 508. In order to be deemed to 
accrue or arise in British India within the meaning of this explanation it 
need neither be payable in British India nor be paid there. 

For the classes of income chargeable under the head “Salaries”, see 
Section 7 and notes thereunder. 


The explanation makes an exception in respect of pension. Pension 
if payable without India (not merely British India) shall not be deemed to 
accrue or arise in British India though it is earned there. 


The words “would be chargeable under the head ‘Salaries’” mean 
chargeable under the Indian Income Tax Act, 1922> under the head 
“Salaries”. 


Explanation 3 [Section 4 (1)] governs cases of dividend 

r, ^ without British India. Such dividend is to 

Sec. 4 (1), Expl. 3. i j 4 . v • • • • 

be deemed to be income accruing or arising irt / 

British India to the extent to which it has been paid out of profits subjecteilv 

to income-tax in British India. 


- Under Section 4 
Sec. 4(2). 


(2) remittances received by ^ja wife restdeiff 
British India from her ndh^i^ideitt hu^ildir^|p|f^ 


be deemed to be income accrumiJ ofv amr 
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British India if such remittances are *paid out of any part of his income 
which is not included in his- total income. 

Section 42 has been given detailed consideration later. Suffice it to 
say for the present that it lays down the circumstances under which non- 
residents will be chargeable to income-tax in respect of income deemed 
to be accruing or arising in British India. 

Explanation 1 [Section 4 (1)] remains unchanged, except for certain 
minor change in the wording. In Lakshhian 
Sec. 4 (1), Expl. 1. Chettiar vs. Commissioner of htcome-iax, Madras, 
[(1929), A.I.R. 1929 Mad. 675=3 LT.C. 421 = 57 
M.L.J, 60] it was held that this Explanation had no application where a 
person carrying on money-lending business in British India lent money 
to another outside British India on the tavanai system. Under this system 
interest is agreed to be paid at certain periods and in default of such 
payment interest remaining unpaid becomes part of the principal and the 
whole sum carries interest at the rate agreed upon. It was held that 
unpaid interest added to the principal amount must for the purposes of 
assessment to income-tax be deemed as interest icceived though it was 
not actually paid in cash and such interest must be deemed to have accrued 
in British India, Explanation to Section 4(1) having no application in such 
,a case. 

But in V enkatachalapatty Garu's case, [(1922), A.I.R. 1922 Mad. 426 
= 1922 M.W.N. 480=1 LT.C. 185] the view was expressed that wdiere 
compound interest was payable by a debtor to his creditor with yearly 
rests and was added to the principal amount at the end of the year, but 
had not been received either in cash or by counter-credit in the debtor's 
accounts such interest was not taxable. But see in this connection the 
decision of the Judicial Committee in the St. Lucia Estates case, (1924) A.C. 
508 discussed already. 

Time of Accrual — 

The time of accrual in each case is a question of fact, and no hard 
and fast rule can be laid as to its ascertainment. 

In Raghunandan Prasad Singh's case, (60 LA. 133=A.LR. 1933 P.G. 
Pmlit, purfi. ‘“‘=37 C.W.N. 570=12 Pat. 305=1933 I.T.R. 
of property mortgaged to 113) the Judicial Committee laid it down that 
asaeasefc where the profits or gains arising to the assessee 

from the bu)dng of the property mortgaged to him are taxaWo, tfeuch 
profits or gains must be deemed to have arisen from the date oil ,tlie 
confiti^atipn of .sale, tlius confirming the pf the Patna High CSmlft 
report#: in 476 frpmv Bonrd Was 
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In Raghunandan Prasad*s case ^the Patna High Court also held that 
interest on a mortgage tould n^ot be said to accrue 
Interest on mortgage. asjiessee as it fell ^due every year but that 

it accrued within the meaning of Section 4 when it was actually received. 

Where dividends were not declared or paid during the years in which 
they fell due but were declared and paid as a 
lump sum in a subsequent year it was held by 
the Calcutta High Court that the dividends were 
income for the year in which they were declared 
and paid for the purpose of assessment to super- 
tax. Their lordships observed (per Rankin, C.J.,) that no part of the 
sum was due or payable to the assessee until the companies declared it 
as dividend or otherwise dealt by making a payment thereof to the 
assessee and that the amount was part of the income in the year of 
receipt The sum could not be regarded as representing the assessee’s 
profits for previous year. [In re Vernon Milward Bason, (1927), 55 Cal. 
987=1928 Cal. 729=32 C.W.N. 574=2 I.T.C. 523]. 


Dividends not declared 
or paid during the years 
in which they fell due 
but paid in a lump sum 
subsequently. 


In Commissioner of Income-tax vs. 5*. K. R. S. L. L. Firm, Sivaganga 
Circle, Okkur, [(1927), 50 Mad. 853=1927 Mad. 

^ 772= 53 M.L.J. 416=2 J.T.C. 359] the Madras 

High Court interpreted Section 4 (2) as rneanf 
ing that sums remitted to British India are to be deemed to have accrued 
or arisen in the year of remission unless they accrued or arose more than 
three years before. 


In this connection the difference between the law as it stood before 
the amendment of 1939 and its present form as regards the foreign income 
of a person resident in British India should be noted. Whereas before 
the amendment of the law the taxability of foreign income of a person 
resident in British India depended solely on its receipt in British India 
and receipt in British India was tantamount to accrual or arising in British 
India, under the law as it stands at present the income, profits and gains 
of a person resident in British India will be assessable (1) if they accrue 
or arise to him without British India during the previous year or (2) 
if they, having accrued or arisen to him without British India before the 
beginning of such previous year and after the 1st April 1933, are brought 
into or received in British India during such year. 

Receipt— 

The criterion as to the time of receipt was laid down by Daiyi^^ 
Miller, CJ., in Saiyid AH IfHdm's case, 
criterion. 4 210=A I.R. 1925 Pattia 281=;^yp§ 

^^ 4 ^} fc the following observations. “The receipt of income 
to in Section 4 must in my opinion refer to th9 
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the recipient got the money under his own control.” In that case money 
. . which was due to an assessee £jrom a Native State 

a was paid by being credited to his account in a 

and Aen transferred a bank in that State but was afterwards transferred 

account with another branch of the same 
bank in British India. It was held that the sum 
was received by the assessee in the Native State outside British India and 
so Section 4 (1) was not applicable. 

Where money was paid by the foreign branch of an assessee residing 
Payment by foreign Madras to a person in consideration of a 
branch for purchase of subsequent agreement for sale of some house sites 
land in British India. Madras to the assessee and w'here both the pay- 

ment and the contract were made before the accounting year and the 
formal sale-deed was executed during the accounting year, it was held 
that the contract of sale being followed by a formal execution of a sale 
deed during the year of accounting the final completion of the whole 
transaction took place during the accounting year and hence the money 
in the shape of the house sites must be deemed to have been received by 
the assessee during the year of accounting, and, therefore he was 'liable 
to payment of income-tax on that amount [Chidambaran Chettiar vs. 
Commissioner of Income-tax, 59 Mad. 263=A.I.R. 1936 Mad. 776=7'- 
M.L.J. 35=9 I.T.C. 41=1936 I.T.R. 309]. 


Place of Earning — 

How far the place of earning of an income is relevant to a considera-^ 
tion of its accrual or arising will be clear from In re Port Said Salt 
Association, [(1932) 59 Cal. 1226=1932 Cal. 626=36 C.W.N. 563] and 
Sir T. Vijaya Raghavachariar^s case, (A.I.R. 1936 Lah. 713=38 P.L.R. 
911) cited already. 

In Haji Rehemtnlla vs. Secretary of State, [(1925) A.I.R. 1926 Bom. 
50=2 I.T.C. 118] the view was expressed that the profits are earned 
where the actual money is earned in excess of the expenditure incurred. 
It was further observed that a person resident in a Native State could 
not be assessed to income-tax in British India on profits made by him in 
another State unless it was proved that those profits arose or were received 
in British India. 

♦ 

Place of Accnial — 

As was observed by Mr. Justice Panckridge iii In re 
Co. ltd., [I.L.R. (1937) 2 Cal, 201 - (1938) Cal. 148== 1937 I.T.R. IM^IQ 
I.‘IVC; . 218] the plaoe where acemes or arises is hy ttb j 

nebsaii^y the^ place wh^e the source from whkh^ U^ aeenws or 

JEad^- ^ ■ 
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income, profits , or gains arose 'or accrue^ until the manufactured tea was 
sold in Calcutta wjiich was therefore the’ place where the income, profits 


and gains arose and accrued. Accordingly Section 4 (2) and » provisos 
thereto had no a|)plication to the c^se. 


See also; — 

Commissioner of Income Tax vs. Ramanathan Chetty, [(1919) 
43 Mad. 75=37 M.L.J. 663= 1 I.T.C. 37]. 

Rogers Pyatt Shellac & Co. vs. Secretary of State, ( 1924, 52 Cal. 
1=28 C.W.N. 1074=1925 Cal. 34=1 I.T.C. 363). 

Commissioner of Income-tax vs. Steel Brothers, (1925, A.I.R. 

1926 Rang. 97=3 Rang. 614=2 I.T.C. 119). 

Secretary, Board of Revenue vs. Madras Bxfort Co., (46 Mad. 
360=A.I.R. 1923 Mad. 422). 

liwan Das & ors vs. Commissioner of Income-tax, [(1927) 10 
Lah. 657=A.I.R. 1929 Lah. 609=4 I.T.C. 40]. 

In re Aurangabad Mills, [(1921) 45 Bom. 1286=23 Bom.L.R. 
570=1 I.T.C. 116]. 

Secretary, Board of Revenue vs. Ripon Press and Sugar Mills 
Company Ltd., [(1923) 46 Mad. 706=44 M.L.J. 523=A.I.R. 
1923 Mad. 574=1 I.T.C. 202]. 

Commissioner of Income-tax vs. Phra Phraison Salarak, [(1928) 

6 Rang. 598=1929 Rang. 1=3 I.T.C. 237]. 

Bombay Trust Corporation Ltd. vs. Commissioner of Income-tax, 
[(1928) 52 Bom. 702=1928 Bom. 448=3 I.T.C. 135]. 
Commissioner of Income-tax vs. Bansilal Motilal, (1930 A.I.R. 

1930 Bom. 381=54 Bom. 460=4 I.T.C. 332). 

Sarup Chand Hukttm Chand's case, [(1930) 55 Bom. 231=A.I.R. 

1931 Bom. 236=5 I.T.C. 108]. 

In re C.J.G. Saunders {Bishop of Lucknow), [(1932) 54 All. 
223=A.I.R. (1932) All. 151=5 I.T.C. 454). 

Sir T. Vijaya Raghavachariar’s case, [(1935) A.I.R. 1936 Lah. 
713=38 P.L.R. 911=9 I.T.C. 264=1936 I.T.R. 317]. 

In re V. G. Every, [I.L.R. (1937) 2 Cal. 327=41 C.W.N. 823= 

1937 I.T.R. 216]. 

Commissioner of Income-tax vs. ChunUal B. Mehta, [ ( 1938) , I.L.Ri 

1938 Bom. 752=A.I.R. 1938 P.C. 232=42 C.W.N. 1070=67:: 
^ C.L.J. 554]. 

In re Kamal Nain H amir Singh, [(1938) A LR. 1939 
" 1938 A.L.J..1015}.- ■; ■ 

In re Ngndlgl Bhgndari Cmiiffore, ■ 1 1939 



Place of Recapt— 

(1) In Sitndar Das vs. King Emperor, [(1922) A.I.R. 1923 Lah. 14 

A pen™ »»»< ,. =3 »?=> I T C- 1891. 'SM Ul, C.J., 

ceive a thing from him- observed: ihe word ‘received’ implies two 

persons namely, the person who receives and tlie 
person from whom he receives. A person cannot receive a thing from 
himself.” In that case the assessee received large profits in British 
Baluchistan which is exempted from the operation of the Income-tax Act 
and invested them in the Punjab in buying immoveable property. It was 
held that the money was received in Baluchistan and by whatever process 
that might have been transmitted into the Punjab, it could not be said to 
have been received a second time in the Punjab and therefore it was 
exempt from income-tax. 


This case was followed in Sir Saiyid AH Imam*s case, (A.I.R. 1925 
Pat. 281=4 Pat. 210) discussed already. 


(2) In a case under the Income-tax Act of 1886 it was decided that 


Instalments of annuity 
previously enjoyed in 
Native State but subse- 
quently remitted to Bri- 
tish India by agent 


where a person in the enjoyment of an annuity in 
Mysore State had the instalments thereof remitted 
to her by her agent while she was resident in 
British India, the remittances were income and 
were taxable as income received in British India 


as defined in Section 30, clause (5) of the Income-tax Act [Narasammal 
vs. Secy of State, (1915) 39 Mad. 885=1 I.T.C. 10]. 


Profits of branch offices 
actually remitted to office 
in Briti^ India by book 
transfer and no materials 
left at branch offices for 
drawing separate profit 
and loss statement. 


(3) Where the entire profits of the branch offices of a Bank had been 
actually remitted to the office in British India by 
book transfer and there were no materials left at 
tlie branch offices for drawing up a separate profit 
and loss statement it was held that the profits 
arising out of the transactions in the branch 
offices were not merely taken into account in the 

balance-sheet within the meaning of Explanation to Section 4 but they 
were amalgamated with the net profits of the Head Office. Therefore, 
those profits must be deemed to have been “received or brought into” 
British India and therefore the whole of the amount shown as net profits 
of the Bank was liable to income-tax. [Commissioner of Income-tax 
Nedungadi Bank Lid., (1926) 49 Mad. 910=(1926) Mad. 1048=2 I.T.C 
243]. 

(4) In Commissioner of Income-tax vs. Subramaniam Chettiar, [ ( 1927) 

^ _ SO Mad. 756^1M7 Mad. 841=2 1.T.G/365^ 

eount ^ due by that where debit entries made on account pf 

debtors in foreign places interest due by the assessee 
to , fo^ign glaces;;^ 

had not 
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^an expenditure in computing the profits the assessee's business in- British 
India, credit entries made on account of interest due by debtors in foreign 
places to the assessee must be treated as payments though that interest had 
not actually been paid and that the said interest was income accruing or 
afising in British India within the meaning of Sec. 4 (1). 


(5) Where an agent of the Amir of Bukhara sold goods in Europe 
and conveyed the proceeds to British India through 
a bank and he afterwards received a part of the 
proceeds as a result of a compromise entered into 
between himself and the Amir at Kabul, it was 
held that the agent received the money in British 
India within Sec. 4 (1) after it had been allotted 
to him by virtue of the compromise and was, therefore, liable to income-tax 
therCon. Though the compromise was entered into at Kabul the money 
was in British India, and the agent must have received it within British 
India because it was held by a bank in British Inda at the order of the 
agent. [Tora Gulhoi vs. Commissioner of Income-tax, (1927) 8 Lah. 535= 
(1927) Lah. 512=2 I.T.C. 346.] 


Proceeds of sale of 
goods in Europe held by 
bank in British India — 
part thereof allotted to 
assessee by subsequent 
compromise outside Bri- 
ti^ India. 


(6) The Pondicherry Railway Company, a foreign company resident 

^ ^ without British India, worked a railway in the 

dent without British French territory through a company resident m 

India paid throuEh agent British India. It had an office in British India 

irt British India for work- . , t t tr.i i-. j 

ing a railway company in where its agent received on its behalf the profits due. 

French territory. accordance with the terms of the agreement 

with the resident working company. The agent remitted the net profits to 

the Pondicherry Company in London, It was held that the income was 

‘‘received” in British India and as such liable to assessment. \ Pondicherry 

Railway Co. vs. Commissioner of Income-tax, (1931) 58 I.A. 239=54 Mad. 

691 = (1931) P.C. 165=35 C.W.N. 895=61 M.LJ. 251=5 I.T.C. 363.] 


Hundi purchased by 
asaessee's ^op outside 
British India and sent to 
British India for realiza- 
tion— a f t e r realization 
credited to the account of 
the shop. 


(7) An assessee had a shop in Bikaner, outside British India. This 
shop had received in the account year interest oil 
deposits in the Bikaner Bank amounting to 
Rs, 5,128, out of which it paid a hundi for 
R’s. 5,000. This hundi was sent by post to the 
assessee's commission agent at Calcutta, who ; 
realized the hundi at Calcutta and credited it to 
the account of the Bikaner shop. It was contended that the amount 
advanced by the Bikaner shop as a loan, that the Calcutta agent had 
it with interest to the Bikaner shop and that, therefore, it was not 
as income received by the assessee in British India. It was held th& 
Slim of Rs. 5,()00 was not assessable in the hands of the aiseSee J 
1^. 4 (2) as the amount was not received in 

by the assesseei it was as thoughf'ihe bor^ 
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branch in Bikaner and receive# the money there. [Commissioner of 
Income-tax vs. Seth Mnthuradas Mohta, (1939), 7 I.T.R. 160.] 

Constructive Receipt — 

See under “Deemed to%e received in British India,” ante. 

Person to whom accrues or arises — 

What is required by the law for the taxability of an income is its 
accruing or arising to a person. The nature of the interest which that 
person has in 'the income is immaterial, unless there are express statutory 
provisions contemplating it. (For notes on “Person” see under Definir 
lions.) 

Recdved by or <m behalf of — 

For taxability of an income it is not neces.sary that it should be received 
by a person. It will be equally sufficient if it is received on behalf of a 
person. 

Thus in Pondicherry Railway Co.’s case, [(1931) 58 I. A. 239== 1931 
P.C. 165=5 I.T.C. 363] cited already, the net profits received in British 
India by the agent of a non-resident foreign company on its behalf and 
then remitted by him to the company’s office in London were held to be 
"received” in British India and as such taxable. 

R^nittances from Abroad — 

The main principle governing remittances into British India from 
abroad is laid dowm in the following obesrvations 
tanS of Beaumont. C.J.: "In order to attract income, 

be income, profits or tax in India what is brought into India must be 

income, profits or gains and if the assessee ha* 
converted income received abroad into capital and then brings thut 
capital into India, he is not bringing into India inccnne, profits or gains. 
Whether the foreign income has in fact been capitalized or not must be a 
question of fact in each case.” [Commissioner of Income-tax vs. Ahmeda- 
had Mdls, (1937), I.L.R. (1938) Bom. 171=A.I.R. 1938 Bom. 207=1938 
I.T.R. 31.] ■ 

Where money. fe remitted from abroad to the headquarters of a firm in 

Prima iaeie pnBSS^aa. remittance came out of profits mther - 

capital, and the onus of showing the contrary lies on the assessee. |/» re; 
Murugappa Chettiar, 49 Mad, 465— A.I.R. 1926 Mad. 767—2. ' 

i.T.d|39.l.:\;v;" X 

V ^ 
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63 MX.J. 796s=A.I.R. 1933 Mad. 14=1933 I.T.R. 37], an assessee had a 
fund in British India which was taxed and another fund outside British 
India. Certain sums were sent out from the former and invested through 
the latter fund out of British India. The tax on the fund in British India 
was paid from a remittance received from the latter fund. The profits of 
the foreign fund were more than the remittance. It was held that the 
remittance was not out of the sums sent from the former fund which was 
taxed but was a remittance of foreign profit received in British India and 
that it CQuld be taxed. 

See also TaracJiand Johunial vs. Commissioner of Income-tax, [(1936) 
1936 I.T.R. 312=9 I.T.C. 256= (1936) I,ah. 836] for presumption as to 
remittances from abroad. 


"If there are profits In an assessee’s foreign business sufficient to 
cover remittances to British India during the 
suStion U?on y«" of assessment the presumption is that the 

remittances were from profits and not from 
ci4>ital and that the onus of showing that they were from capital and 
not from profits lies upon an assessee and also the onus of showing 
that they were profits earned more than three years before the date of the 
remittance or remittances” — per Beasley, C.J., in Subbiah Iyer vs. Com- 
missioner of Income-tax, [(1930) A.I.R. 1930 Mad. 457= 58 MX.J. 602= 
4 I.T.C. 360]. 


In the same case his Lordship observed: ‘‘If it can be shown that the 
foreign business had a debtor and that debtor is unable to repay the foreign 
business debt and the assessee takes the debtor’s land in British India in 
satisfaction of his claim against his debt, the land so taken in British India 
is not taxable as foreign profits under Sec. 4 (2).” 

The ordinary presumption that money remitted from a foreign business 
and received in this country is out of profit can 
rebutted, the onus of doing so being upon the 
mixed question of fact assessee. The question whether the presumption 

has been rebutted is a mixed question of fact and 
law. This view was expressed by Beasley, C.J., in Subbiah Iyer vs. Com- 
missioner of Income-tax, [(1930) 53 Mad. 510=*A,.I.R. 1930 Mad. 449" 
4 I.T.C. 345]. That case is also authority for the view that if an assessec’s 
foreign business remits money to him in a country in which his profits' irpmA 
business in that country are assessable to income-tax, the presumptiori iS; 
that the remittance is a remittance out of the profits, of the foreign busine^iir' 
Moreover, if money is received in British India as capital the fact thaL^fl 
assessee has chosen to use some of it for repayment ■>! loans ta.ken ini 
lti4ia or ifbr his own personal expenses t^ouldT not change the cKars^r^^ 
'ty|]|i^'H,was.receivedi ' ' 
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Where money is borrowed hy one branch out of British India and 


Money borrowed by 
one branch out of British 
India and remitted to 
another branch in British 
India, and the sum bor- 
rowed repaid out of the 
accumulated profits of the 
former branch. 


remitted to another branch in British India to 
enable it to meet its demands and the sum so 
borrowed is repaid out of the accumulated profits 
of the branch which borrowed it and not by re- 
mittance received from ihe branch which had 
asked for it, the remittance is clearly a remittance 


of profits and not of capital and as such is liable to income-tax. [V. V. R, 
Firm vs. Commissioner of Income-tax, (1931) A.LR. 1932 Mad. 573^ 
63 M.LJ. 227.] 


Under certain circumstances it is open to the Income-tax Officer to 
assume that the amount remitted to British India 
from the branch of the business outside British 
India represents profits made in such branch, in 
spite of the fact that the total amount of such 
remittances is less than what has been sent from 
British India to such branch. This decision of the Madras High Court in 
P, L, S. K. R. Firm vs. Commissioner of Income-tax, [(1930) 5 I.T.C. 55] 
was accepted in Sona Ram Nihal Chasid vs. Commissioner of Income-tax, 
[(1934) A.LR. (1935) Lah. 727=(1934) I.T.R. 489=8 I.T.C. 12]. 


Remittance to British 
India from branch outside 
British India less than 
remittance from British 
India to the branch. 


See also Nedungadi Bank's case, [(1926) 49 Mad. 910=1926 Mad. 
1048=51 M.L.J. 403 =2 I.T.C. 243], ante; S. AT. R. S, L. Firm's case, 
[(1927) 50 Mad. 853=1927 Mad. 772=53 M.LJ. 416=2 I.T.C. 359], ante; 
Multan Chand JohurmaVs case, [(1931) 58 Cal. 999=1931 Cal. 727= 
5 I.T.C. 154], ante; Kashinathan Chettiar vs. Commissioner of Income^ 
tax, [(1935) 8 I.T.C 96=1935 I.T.R. 89]. 


It is to be noted in this connection that for the purposes of assessment 

a remittance from abroad need not always be 
made in fact. Constructive remittance will be 
equally sufficient. 


Cbnstructive Remittance 
sufficient. 


An assessee had money-lending business at Tihnevelly in British India 
and at Penang and two other places outside British India. To repay certain 
monies deposited by the Trustees of a Pathsala in British India with his 
Tinnevelly shop he drew two hundies on his Penang shop. The transactions 
relating to the discharge of the debt and the payments were recorded in the 
Penang Folio of the Tinnevelly books and the Tinnevelly Folio of the 
Penang books. The profits in Penang were sufficient to cover the re- 
mittances. It was held that the amount paid by the Penang shop should 
be treated as a remittance of foreign profits to British India and was taxable 
under Sec. 4 (2) as income received in British India; [L- iT. T. S. F. 
Subranimyani Chettiar Income-tax^ ^ 
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See also Meyappa Chettiar vs. Commissioner of I^ome-tax. [ (1935) 
8 I.T.C, 100=1935 I.TiR. 93], 

Resident in British India- 

Before the amendment of 1939 the Act itself did not supply*any clue to 
what constituted residence in British India. But Secs. 4A and 4B of the Act 
as amended contain detailed provisions for all conceivable cases of residence 
in British India. 

,f residence of an individual — See Sec. 4A (a), post. 

Foi' residence of a Hindu undivided family, firm or other association — 
See Sec. 4A (b), post. 

For residence of a company — See Sec. 4A (c), post. 

Multiple Rendence. 

A person may have residence at more places than one — See under 
Sec. 4A. 

Person not Resident in British India — 

A person who fails to satisfy any of the conditions laid down in Sec. 4A 
will be held to be not resident in British India. 

Foreigner Trading through Agent — 

A foreigner may carry on trade in British India through an agent 
resident in British India. For taxability of the former see Sec. 42. 

Person not ordinarily resident in British India — 

For circumstances under which a person is to be held “not^ ordinarily 
resident” in British India, see Sec. 4B. 

Exemptions — 

4 . (5) Any income, profits 

or gains falling within the fol- 
lowing classes shall not be in- 
cluded in the total income of the 
person receiving them: 

(i) Any income derived from 
property held under trust 
or other legal obligation 
wholly for religious Or 
charitable purposes, an4. 
and in the case of pfO^? 
perty so held in part onl^ i 
for such purposes^ 

income api^ied, dr 

set apart foir appUdaiS|^| 
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S. 4 (3) (iX.!I ^RdPfiRf y HfiLt) tJNbER f RUSt 


Property Held under Trust. 


To attract the operation of Sec. 4 (3) (1) what is held under trust 


What is held under 
trust must be ‘property. 


or other legal obligation should be property and 
nothing else. Thus, income from an office held 
on condition that such income would be devoted 


to charitable purposes is not exempt although the money is spent for such 
charitable purposes. This was the decision of the Rangoon High Court 
{per Pratt, C.J.) in Commissioner of Income-tax vs. A. Bggar, [(1926) 
4 Rang. 538= (1927) Rang. 95=2 I.T.C. 286]. There the assessed held I 
particular office on condition that he was to assign the whole of his salary 
to a person to be held by him on trust and spent for certain charitable 
purposes. After receiving the salary every month he paid it into a separate 
account and the money was spent for the said charitable purposes. 
Pratt, C.J., observed as follows: “Under these circumstances it is to my 
mind clear that the money was the personal income of the assessee and 
only became trust money, if at all, when paid into the separate account for 
the purposes of the boat club. The exception set forth in Sub-sec. 3 (1) 
of Sec. 4 of the Act has no application since the emoluments in question are 
not income derived from property held under trust or other legal obligation 
wholly for religious or charitable purposes.” 


For income of business held under trust see In re Lachman Dass 
Narayan Dass, [(1924) 47 All. 68= (1925) All. 115=1 I.T.C. 378] and 
Commissioner of Income-tax vs. Thevara Pathsala, [ ( 1926) 49 Mad. 833= 
(1926) Mad. 949=51 M.L.J. 12=2 I.T.C. 171, post]. See now clause 
(ia) of Sec. 4 (3). 


The next thing to note is that the property held imder trust should 

Such property to be ^ religious or charitable purposes. It 

so held for charitable may be so held for either wholly for such pur- 
purposes. poses or part of it may be set apart therefor. In 

the former case the whole of the income is to be exempted; in the latter 
case, only the income applied or finally set apart for application to such 
purposes is to be granted exemption. 


Where property is vested in the head of a community under trust deeds, 
but the income of the trust property is applicable to purposes, many of 
which are neither religious nor charitable, nor is it suggested that any part 
of the property is set aside for any charitable or religious purposes,^ so 
that it can be identified as appropriated exclusively to such purposes, the 
Judicial Committee have heid {per Lord Tomlin) that the income of the 
whole of. the property is assessable to incoihe-tax. [Mohammed Ibragim ; 
Pisa M(dak vs. Commissioner of Incbme-tax, (1930) 57 I.A. 266=1930 
P.a 226=35;G^,Nv 36=52 431=59 M-LJ. 90S, 
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It should further be tioted that the fact that a certain income during a 

rfin^ncial year was derived from propery held on 
For exemption trust ■ ^ \ 4 . 

must have operated, trust for chantable purposes would not prevent the 

during previous year. liability of the assessee to be taxed on such income 

received during the previous year before the property was settled. It is 

only when the income of the previous year includes income derived from 

property held under trust for religious or charitable purposes that such 

income is free from assessment under Sec. 4 (3) (i). [Commissioner of 

income-tax vs. Bai Jerbai Nourosji IVadia, (1923) 1 I.T.C. 255.] 

The property must be held under trust — 

It may be noticed here that a property may be dedicated for reli- 
gious or charitable purposes, yet it may not be held under trust or other 
legal obligation at alL A debottar in Hindu law, for example, may be 
. created without any interposition of a trust. The property may be given 
out and out to an idol, the donor divesting himself of all beneficial interests 
in the same. The property in such a case will be held by the idol and will 
not be held by it under any trust or other legal obligation. It should also 
be remembered that the position of a shebait is not strictly speaking that 
of a trustee. It is only that certain duties have to be performed by him 
which are analogous to those of trustees. He has not the legal property. 
Such property is vested in the deity. He is only the manager of the deity 
and is as such entitled to the custody of the idol and its property. See 
Vidya Varuthi vs. Balusami (1921), 48 I.A. 302=44 Mad. 831 (P.C.) = 
(1922) P.C. 123. Similar is the position of a niutwali in respect of a wakf 
property: Abdur Rahim vs. Narayandas (1922), 50 LA. 84“-= (1923) P.C. 
44=50 Cal. 329 (P.C.). See also Allah Rakhi vs. Shah Mohammad 
(1933), 61 LA. 50=38 C.W.N, 400 (P.C). =(1934) P.C. 77. 

It is now provided by the present section that “nothing contained in 
clause (i), clause (ia) or clause (ii) shall operate to exempt from the 
provisions of this Act that part of the income or a private religious trust 
which does not enure for the benefit of the public. In cases, therefore, of 
private debottar in Hindu law or private wakf in Mahommedan law where 
no portion of. the income enures for the benefit of the public no question 
of exemption under this section shall arise. Assuming that any portion 
of the income of a private debottar property or of a private wakf estate 
enures for the benefit of the public, the question will be whether such 
portion shall have the benefit of this exemption. Or, in other words, 
question then will be whether a debottar of a wakf estate, simply by 
of its being debottar or wakf, can be said to be “held under trust or 
legal obligation*' within the meaning of this clause. 

The Privy Council cases that have been ref er^ to id)Ove wei^^ 
where the question for decision was whether a property tpmpri®e4'®S 
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Hindu or Muhammadan religious endowment could be said to *'have become 
vested in trust for any specific purpose** in a sfyebqit or a mutawalH, as the 
case might .be within the meaning of Section 10 of the Limitation Act. 
The answer given was in the negative. So far as the Limitation Act is 
concerned it has since been expressly provided that for the purposes of 
Section 10 of that Act such property shall be deemed to be property vested 
in trust for a specific purpose and the manager of any such property shall 
be deemed to be the trustee thereof. Sec Act I of 1929. 


This Act I of 1929 will, no doubt, be of no avail for the purposes of 
the Income Tax Act. But at the same time it should be noticed that the 
latter Act does not require that the property should vest in trust for any 
purposes. AH that is required is that the propery should be held under 

trust or other legal obligation for religious purpose. This 

seems to be wide enough to cover the case of property held by a shebait 
or a mutawalli on behalf of the religious endowment. Sec also notes undcD 
vSec. 41. 


The trust may be either express or implied. But in the latter case 

the circumstances must be such as will justify the 
irust may be express •' ^ 


or implied. In case of 
the latter there must be 
circumstances sufficient 
to justify inference of 
trust. 


inference of a trust. In Probynabad Stud Farm 
vs. Commissioner of Income-tax, [(1936) A.I.R. 
1936 Lah. 602=8 I.T.C. 439= (1936) I.T.R. 
114] there was no trust deed for the assessee stud 
farm. Nor did the instrument of lease executed between Government and 
the Officer Commanding Probyn’s Horse define the purpose for which the 
lease of land was granted. The Officer Commanding was given discretion 
to disburse the stud farm fund as he thought fit. From the accounts given 
of previous years it was found that the money had been spent in payment 
of bonus to the Regiment, on a farewell to the Commander-in-Chief and 
on a wedding party. It was held that these disbursements would not justify 
the conclusion that the property was held in trust wholly for charitable 
purposes. Further, as there was no setting apart or specification of any 
part of the property for any charitable purpose, the second part of 
Sec. 4 (3) (i) could not apply. Under the circumstances the trust in this 
case failed as a charitable trust for want of certainty as to its objects and 
that defect could not be cured so long as the Officer Commanding insisted 
on his discretion in the matter. 


Similar considerations governed the decision in BansUal Abirchand’s 
case, [ (1928) A I R. 1928 Nag. 102=3 I.T.C 57]. In that case certain 
amounts were alleged to be set apart for eharitoble purposes. E;x- 
clusion from income was claimed for interest on these amounts on the 
ground’ that they referred to a trust fund, It was found, however, t^t 
no rtal cleffitiits of trust wi^ present therein, The assess^^^ by 

an oial ph a the hatufe;ol 



%% IM5IAN INCOMErTAX^^A [S. 4 (3)(i). 

this fund. Moreover, the management, its nature and the distribution of 
the proce^ were eptirely within bis own volition and no one could compel 
him to ^end the money in any particular way. It was held that the amount 
had been properly included in the income. 

The expression “charitable purposes” is defined in this sub-section to 
include “relief of the poor, education, medical relief, and the advancement 
of any other object of general public utility ” 

It is pertinent to note that there is nothing in the Income-tax Act to 
. discharge the Court of its responsibility in coming 

ca» to a^findinr^ ® finding as to the character of the object of a 
to chaihcter of object of trust — ^a matter which bears directly upon its 

validity. Though the personal or private opinion 
of the Judge is immaterial, nevertheless for a charitable gift to be valid it 
must be shown (1) that the gift will or may be operative for the public 
benefit and (2) that the trust is one the administration of which the Court 
itself could if necessary undertake and control.This view was expressed by 
the Judicial Committee {per Sir George Rankin) in Trustees of Tribune 
Press, Lahore vs. Commissioner of Income-tax, [ ( 1939) A.LR. 1939 P.C. 
208=43 C.W.N. 1065=1939 I.T.R. 415]. In this case it was held that 
although the newspaper which was founded by the testator was not for the 
purpose of ‘education’ within the meaning of Sec. 4, the object of the 
newspaper could fairly be described as supplying the Province with an 
organ of educated public opinion and as such it was a trust wholly for the 
advancement of an object of 'general public utility’ within the meaning of 
Sec. 4 (3). In this view of the matter the Judicial Committee reversed the 
decision of the Lahore High Court [16 Lah. 829=1935 Lah. 570=8 I.T.C. 
353=1935 I.T.R. 246]. 

The decision of the Lahore High Court which was given by a Full 
/.Bench, Tek Chand, J. dissenting, was to the effect that the newspaper and 
press were not held under trust for any charitable purpose nor objects of 
any public utility within the meaning of Section 4 (3). Tek Chand, J., 
however, was of opinion that the newspaper and press were held under 
trust. In his Lordship’s view, a trust of a public character in which no 
immediate or ultimate personal benefit of any kind is reserved to any 
individual, created with the object of founding and maintaining a paper, : 
which conveys news and opinions on matters of general interest to the i 
public, discusses matters of general interest and educates the minds of 
readers on lines, which the founder considered to be beneficial to the public > 
at large, is a trust for "the advancement of an object of general jpublijciti 
Utility”. The fact that the newspaper is not supplied free to the poor 
the needy or that it is not sold to the public at cost price would 
sjaterial as no part of the income or profit eventually passes into ; priiS^ 
'^pockets. - 
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Pnqierty held under other legal obligation — 

Section 4 (3) (i) will have equal Spplicatioii if property held under 
any legal obligation other than trust, provided other conditions ai% satisfied. 
The phrase ‘‘other legal obligation*' includes Moslem Wak/s and Hindu 
endowments [See The Trustees of the Tribune Press vs. Commissioner, 
(1939) P.C. 208 (211)]. 

See now the words added to the definition of ‘charitable purposes* in 
this sub-section by Sec. 4 of the Indian Income Tax (Amendment) Act, 
1939 (Act VII of 1939) which say that ‘nothing contained m clause (i), 
clause (ia) or clause (ii) shall operate to exempt from the provisions of 
this Act that part of the income of a private religious trust which 4oc^ ^ot 
enure for the benefit of the public^ 

Religious or charitable purposes — 

The expression “charitable purposes’ has not been strictly defined in 
the Income-tax Act. It has only been stated that the expression includes 
“relief of the poor, education, medical relief and the advancement of any 
other object of general public utility.*' 

English view — 

In PemseVs case, [(1891) A.C. 531=3 T.C. S3], which is the leading 

Lord Macnaghten's Macnaghten 

classification of “chari- observed as follows (3 T.C. 96) ; — “ ‘Charity’ in 
table purposes’. j^s legal sense comprises four principal divisions: 

trusts for the relief of poverty, trusts for the advancement of education, 
trusts for the advancement of religion and trusts for other purposes benefi- 
cial to the community not falling under any of the preceding heads. The 
trusts last referred to are not the less charitable in the eye of the law 
because incidentally they benefit the rich as well as the poor, as indeed 
every charity that deserves the name must do, either directly or indirectly.!*' 
Poverty not pagontiai This is a classic observation inasmuch as there is 
element in object of hardly any English case relating to charitable trust 

where this observation has not been referred to 
and utilised in aid. Lord Bfamwell observed in the same case that there 
was a ‘charitable purpose' where assistance was given to the bringing up, 
feeding, clothing,., lodging, education of those who, from poverty or 
Comparative poverty, stood in need of such assistance. On the other hand. 
Lord Herscheil made the following observation 

'T certainly cannot think that they are limited to the relief of wants; 
occasioned by lack of pecuniary means. Many e^mples may, I thinkj,' 
given Of eadpvyments- fpr the relief' of htmian necessities which wpuldv be 
as geneiany tynnaed^c^^^ : hosiamfe ist al^hpuseS/V wherev ■ nevp^fe;: 
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sense ofe the of money. Take, for exam*i>le, an institution for saving 

the yve4 of;.^hipwrepked mariners. Its object is to render assistance to 
those in dire "w^nt of it, to meet a form of human need which appeals to 
benevolent feeling of mankind, but no one which has its origin in the 
laek of money. Nevertheless, I do not believe that anyone would hesitate 
to call it a charity, or to say that money expended in rescuing drowning 
men was applied to a charitable purpose. Or, again, what of a society 
founded for the protection of children of tender years from cruelty? 
Would not this be commonly described as a charitable purpose? And 
yet it is not pecuniary destitution that creates the necessity which such 

a society is designed to relieve I think, then, that the popular 

conception of a charitable purpose covers the relief of any form of 
necessity, destitution, or helplessness which excites the compassion or 
sympathy of men, and so appeals to their benevolence for relief.'' PemseVs 
case decided that the phrase “charitable purposes,*' which is a very well- 
known legal phrase, must have its ordinary legal sgnification. 


Lord Macnaghten's dictum was followed by the Master of the 
Rolls in Commissioners vs. University College of North Wales, [(1909), 
5 T.C 408]. The College was established to provide instruc- 
tion in all the branches of a liberal education except theology. It 
derived income from investments and charged fees for tuition. It was 

held that the College was established for “chari- 
essent^l”^in for purposes". The Master of the Rolls observed 

advancement of educa- (5 T.C. 414) : “I entirely decline to limit the 

doctrine that a trust for the advancement of 
education is not charitable unless there be the element of poverty in it 
also. There is no foundation for it in authority, nor is there any founda- 
tion for it in reason." 

[This case was referred to by the Judicial Committee in Triistees of 
The Tribune Press vs. Commissioner of Income-tax, (1939) P.C. 208]. 


The following observation of Lord Ashmore may be noticed here : 

Charitable purposes P«n>o«es ch^e with the passiiw 

change their nature and years m their nature and objects and the 

objects with time. Court ought to take a liberal view in favour of 

any bequest or trust which bears to be for the benefit of the community 
and to be actuated by charity or benevolence on the part of the granter” : 
\Commissioners of Inland Revenue vs. Falkirk Temperance Cafe Thrust, 
(1926) 11 T.C. 353 (371)]. 


The question whether or not a purpose is a charitable purpose is 
a question of fact. It is for the Court, 
the facts of the case, to come to the pro^t: 
clusim in point of law 


A ' question 
hfuied on facts, 


of law 



§,4(9)(*>»3 cAiAiU i0 

Revenue Temperance Council of the Christian Churches pf Btfiglohd and 
Wales, (1926) 10 T.C. 748 (752)]. , ' ^ V 

^nio "diaritable pur- Some of the instances held to' he “cijaritable 
poses” under English law. purposes” under the English law arfe cited here : — 

(o) a public school. [Commissioners vs. Pemsel, (1891) 3 T.C. 
99] ; 

(6) a fund ‘to establish lectures against cruelty to animals {ibid., 
3 T.C. 68) ; 

(c) a gift to the Chancellor of Exchequer “for the benefit of my 

country” (ibid., 3 T.C. 68) ; 

(d) building a house of correction or a sessions house, or to found 

a botanical garden (ibid., 3 T.C. 68) ; 

(c) promotion of temperance. [Conimussioners of Inland Revenue 
vs. Falkirk Temperance Cafe Trust, (1926) 11 T.C. 366] ; 

(/) provision of nursing facilities at a moderate rate to workii^ 
people who could not afford to pay the usual fee.'; for nursing 
services. [Commissioners of Inland Revenue vs. Peebleshire 
Nursing Association, (1926) 11 T.C. 351]; 

(g) a scheme for the benefit of aliens whose benefit takes , place 

abroad. [Keren Kayemeth Le Jisroel Ltd. vs. Commissioners 
of Inland Revenue, (1931) 17 T.C. 50]; 

(h) a scheme for the repatriation of soldiers. [Verge vs. Somer- 

(1924) A.C. 496] ; 

(t) the work of advancing mechanical science. [Institution of CivU 
Engineers vs. Commissioners of Inland Revenue, (1931) 16 
T.C. 170]. 

On the other hand, the following cases have been held to be not for 
Not charitable purposes, charitable purposes: — 

(a) a political purpose (any purpose of influencing legislation is a 

political purpose). [Commissioners of Inland Revenue vs. 
Temperance Council, etc., (1926) 10 T.C. 7S2] ; 

(b) propagation of the political principles of a particular party. 

[Bonar Low Memorial Trust vs. Commissioners of Inland 
(1933) 17 T.C. 516] ; 

(c) trust to promote particular legislation. [Cotnmwitoacri b/ 

Inland Revenue vs. Yorkshire Agricultural Society, (1^7) 
13 T.C. 66]; 

(d) a. society formed solely for the puipbse of watching and adviS“ 

a,gricultnre, (S>id., 13 TvC. ■ f 
(b) for 
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purposes only {Peterborough Royal Pox-hound Show Society 
vs. Commissioners of Inland Revenue, (1936) 20 T.C. 254] ; 

(/) patriotic purposes are not necessarily in the legal sense charitable 
[Attorney General vs. National Provincial Bank, (1924) A.C. 
262; see also 11 T.C. 439]. 

A society formed for the purpose merely of benefiting its own members, 
Test as to character of though it may be to the public advantage that its 
societies whose members members should be benefited by being educated or 
are benefited. having aesthetic tastes improved or whatever the 

object may be, would not be for a charitable purpose, and if it were a 
substantial part of the object that it should benefit its members it would 
not ^e established for a charitable purpose. But, on the other hand, if 
„ the benefit given to members is only given to them witli a view to giving 
encouragement and carrying out the main purpose which is a charitable 
purpose, then the mere fact that the members are benefited in course of 
promoting the charitable purpose would not prevent the establishment being 
for charitable purposes only. [Per Atkin, L.J., in Commissioners of Inland 
Revenue vs. The Yorkshire Agricultural Society, (1927), (1928) 1 K.B. 611 
= 13 T.C. 58 (77)]. 


The following observations of Rowlatt, J., have an important bearing 
Relief of Poverty must question of relief of poverty: “When it is 


be by way of bounty, not 
by way of bargsun. 


said that the relief of poverty is a charity within 

the meaning of the rule that does mean the 

relief of poverty by way of bounty ; it does not mean the relief of poverty 
by way of bargain. A purely mutual society among very poor people whose 
dependants would quite clearly always be very poor would not, I think, 

be a charity, it would be a business arrangement whereby contractual 

benefits accrue to people whose poverty makes them very much in need 
of them.” [Commissioners of Inland Revenue vs. (f) The Society for 
the Relief of Widozvs and Orphans of Medical Men and vs, (ii) The 
Medical Charitable Society for the West Riding of Yorkshire, (1926), 
11 T.C. 1 (22)]. 


The criterion to be applied to all cases of charitable organisations 
. affording relief or special advantages to its 

charkabfr%rgSf4tions members or subscribers is laid down in the fol- 

affording relief to mem- lowing observations of Rowlatt, J.: “The 

question which emerges in all these cases is: Is 
there so much personal benefit to the members, intellectual or professional, 
as to be incapable of being disregarded?” [The Midland Counties Insiituir 
Hon of Engineers vs. The Commissioners of Inland Revenue, (192S) 14 
T.C. 285 (293)]. 

A reli^ous object is not necessarily a dharitabIe.ohject. 
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Ihdlaii Cases. 

As regards the interpretation of the words ‘‘for religious or charitable 
Y. • purposes*" as used in the Income-tax Act, valuabJe 

the terms with reference guidance will be obtained from the following 
to EngUsh law. observations of Dalip Singh, J. : ‘Tor the purposes 

of construing the words ‘religious or charitable purposes* in the Income- 
tax Act, it is quite unnecessary to investigate the meanings of the words 
in the particular system of jurisprudence that may be followed by the 

asscssee It is proper to construe the term with reference to the 

English law on the point, especially as the draft was made in the English 
language and by persons presumably acquainted with the English law on 
the point** [Umar Baksh vs. Commissioner of Income-tax, (1931) 12 Lah. 
725=1931 Lah. 578=5 I.T.C. 402]. In this case it was decided that “an 
income accruing from a property which has been dedicated to a Wakf 
which is solely employed for the maintenance of the assessee and his 
P rt ' d’ t d t ^^hildren is not an income devoted to religious or 

wakf which h ^emiSoyed charitable purposes within the meaning of Section 

solely for the maintenance 4 (3) (i).** It was further held, relying on 

dren!^^^^^ * MaJtammad Ibrahim Risa Malak's case, (A.I.R. 

1930 P.C. 226), that the Wakf Validating Act 
introduced a third clement in the case, namely a pious purpose as distinct 
from religious or charitable purpose, and that the Act could be construed 
as drawing a distinction between a pious purpose and a religious or 
Distinction between charitable purpose. Therefore, an income is not 

gims OT^^diaritable pur- ^necessarily devoted to religious and charitable 

pose; purposes because the deed under which the income 

is to be devoted is valid under the Wakf Validating Act of 1913. A gift for 
the maintenance of oneself and one’s children with an ultimate reversion 
to the poor might be a gift for a pious purpose and the income devoted 
to that purpose might be income devoted to a pious purpose, but it W'ould 
not necessarily be an income devoted to religious or charitable purposes. 


Apropos of Dalip Singh, J.*s observations quoted above, it should be 
Pro r M d of A cases may arise in India to which the 

pr^^n Indian Cas^f^ English view of charitable purposes may not be 

exactly suited. In such cases sufficient guidance 
may be found in^the following observation of West, J.: “The courts 
have to pronoune’e whether any particular object of a bounty falls within 
the definition ('charities*, liberally construed as 'objects useful and benefi- 
cial to the cornmunity’) ; but they must, in general, apply the standard 
of Gustomaiy law and common opinion amongst community to which 
the partis interested belong. Objects which the E^^ law would possibly: 
regard as superstitious uses 4 aII6wid)te 

■ the. JKindu;;.ia^ 
hot less 
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of an idol, it has been held, is one for a public charitable purpose amongst 
Hindus [Manohar Ganesh vs. Keshavram, Printed Judgments (Bombay) 
for 1878, 252] claiming protection under Section 539 of the Civil Proce- 
dure Code; and unless an arbitrary criterion is to be employed it seems 
impossible to say that a trust for the benefit of the poor, for aiding 
pilgrimages and marriages and for the support of wells and temples is 
not amongst Mahomedans, a charity within the definition even according 
to the principles of the English law. These contain within themselves the 
requisite correction for the varying circumstances of a community having 
customs and a religion diiferent from those of the English nation in 

England; and allowance is to be made even for Englishmen and, 

a fortiori for Asiatics in circumstances in which particular English laws 
from their specially local or historical character become obviously inappli- 
cable. An exception, no doubt, arises in a case in which the proposed 
object of the endowment is one which is directly contrary to the public 
law of the State, even in a wide sense; but the general principle of the 
public law of British India is that of supporting the private customary 
law of each of the principal classes except where it has been distinctly 
superseded by a statutory rule** [Fatmabibi vs. ‘Advocate-General of 
Bombay and another, (1881) 6 Bom. 42, referred to in Tribune Press case, 
(1939) A,LR. 1939 P.C. 208]. 


Following the decision in Umar Baksh's case, (1931 Lah. 578), ante, 

^he Patna High Court observed in Commissioner 
Inc expression to be ° 


of Income-tax vs. Humayun Raza and another, 
[(1936) A.I.R. 1936 Pat. 532=10 T.C. 7]: 
“The proper construction of the words ‘religious 
and charitable purposes* in the Income-tax Act is to 
be judged not by the personal law of the assessees but according to the 
general principles of construction applying to Statutes.'* 


interpreted not by perso- 
nal law of assessee but 
by general rules of con- 
struction applying to 
statutes. 


Regarding money remitted from outside British India and spent for 
^ / religious or charitable purposes in British India 

abroad spent on chari- one thing should be noticed. The fact that a 

table purpo^s must be person spent moneys on charitable and religious 

fore leaving for India. institutions would not exempt those moneys frOirt 

income-tax. In order to secure exemptions on 
that ground, it must be shown that the moneys were impressed with , a 
trust- before they left for British India, It is not sufficient to allot theni: 
to a trust after their receipt in British India. [Per Phillips, OfFg. CJ.fein 
CommUsioner of Income-tax vs. Mahomed Kassim Rowther, (1927), 

1928 Mad. 371=54 M.LJ. 226=2 I.T.C. 488.] ^ 

Oxnard Public UtiKty— 


The puriKJSi^^ M ^ 4- (3^; 
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GENERAL PUBLIC UTILITY 


68J 


Indian Income Tax Act includes “the advancement of any other object of 
general public utility.” 

The expression "general public utility” will be considerably elucidated 
by the following observation of Collister, J., in Chamber of Commerce vs. 
Commissioner of Income-tax, U. P., [(1936), A.I.R. 1936 All. 764=1936 
A.L.J. 1085=1936 I.T.R. 397] 

“As regards the question of ‘general public utility’ it has been held in 
numerous cases that the requirements of the law will be satisfied if the 
benefit goes to a section of the comraunity — ^vidc for instance the English 
case in (1918) 1 Ch. 228 (In re Mellody). In that case a testatrix 
bequeathed the income of a fund in trust to provide an annual treat or 
field day for the school children of a certain locality, or as many of such 
children as the same would provide for; and it was held that the bequest 

was a good charitable gift. At the same time 
ob^t'^s°to**benefijr^^ every institution whose object is tcs benefit the 
public or a section is not public or a section of the public is not necessarily 
necessarily charitable. ‘charitable’.” His lordship then quoted the 

following observation made by Lord Wrenbury in Verge vs. Somerville, 
(1924) A.C. 496:— 

“To ascertain whether a gift constitutes a valid charitable trust 

a first enquiry must be whether it is public, whether it is for the benefit 
of the community or of an appreciably important class of the community. 
The inhabitants of a parish or town, or any particular class of such 
inhabitants, may, for instance, be the objects of such a gift but private 
individuals, or a fluctuating body of private individuals cannot.” (See also 
under “Religious or Charitable Institution”.) 

In this connection the following observation of Lawrence, L.J., is 
„ , worthy of notice : “I must not be understood as 

ral public utility is not asserting that every purpose of public utility is 
charitable. necessarily charitable in the legal sense. Although 

I know of no case where a trust for a specific purpose which is shown to 
be of public general utility has been held to be void, yet I recognize that 
a general trust for purposes beneficial to the community, without specifying 
any particular purpose, would in all probability be held to be void, because 
there might be some purposes of public general utility which were not 
charitable” [Commissioners of Inland Revenue vs. The Yorkshire Agricul- 
tural Society, {\9Z7), (1928) 1 K.B. 611 = 13 T.C. 58 (80)]. 

Where the assessees were a grain merchants’ association whose income 
■rr.,Tn a ; consistcd of interest earned on investments and, 

aad(>n-4f <A) ject of gene- the assessees claimed exemption m respect uieTWi ;, 

i^ppbneutihty.^^^^^^^^^^ r on Ae 0 puhd that the iacon^^ to be sp^fe 
bn-wprl® of p it was held by die Bombay High^ ^ 
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Beaumont, CJ.> observed: “In my opinion an object of general public 
utility means an object of public utility which is available to the general 
public as distinct from any section of the public and the objects of this 
Association are clearly, to my mind, to benefit works of public utility con^- 
fined to a section of the public, i.e,, those interested in commerce.” 
[Commissioner of Income-tax vs. Grain Merchants' Association, (1938), 40 
Bom.L.R. 1227=1939 Bom. 45=1938 I.T.R. 427.] 


Eleemosynary Element 
not Essential. 


In Trustees of Tribune Press vs. Commissioner of Income Tax, [ ( 1939) 
A.I.R. 1939 RC. 208=1939 I.T.R. 415] the 
Judicial Committee {per Sir George Rankin) 
observed as follows: — “It cannot in their lord'- 
ships' opinion be regarded as an element necessarily present in any purpose 
of general public utility, that it should provide something for nothing or 
for less than it costs or for less than the ordinary price. An eleemosynary 
clement is not essential even in the strict English view of charitable uses 
(1909) 5 T.C. 408 at p. 414. There seems to be no solid distinction to 
be taken under the phrase 'general public utility* between a school founded 
by a testator but charging fees to its pupils and a paper founded by a 
testator and sold to its readers. The purpose of providing the poor or 
the community in general with some useful thing without price or at a 
low price may doubtless be in itself a purpose of general public utility. 
But if another object be in itself of general public utility the circumstance 
that the testator's bounty was only in respect of the initial capital assets 
or had only to meet a working loss temporarily and not permanently will 
not necessarily at least alter the character of the object.” 


(ta) Any income derived from 
business carried on on 
behalf of a religious or 
charitable institution 
when the income is ap- 
plied solely to the pur- 
poses of the institution 
and — 


(a) the business is car- 
ried on in the course 
of the carrying put 
of a primary purpose : 
of the 

(b) the work in 

: tion with;- th0:‘,lH^^ 

• ness ■ is -/mainly 
.. • tied . m 
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Law before amendment. 


ficiaries of the insti' 
lution. 

Business carried on on behalf of a religious or charitable Institution- 

Under the Indian Income Tax law as it stood before the amendment 
there was no provision for exemption of the profits 
derived in a business even though these profits 
were dedicated to a religious or charitable institution. Hence in In re 
tachaman Dass Narain Dass, [(1924) 47 All. 68= (1925) All. 115=22 
A.L.J. 928=1 I.T.C. 378] the Allahabad High Court observed: "In our 
view income derived from profits made by a trading concern in business 
is not income derived from property held in trust.” In this case 3/16ths 
of the shares of the firm in question was allotted to an idol. In substance, 
however, this was merely a dedication by the active members of the firm 
of 3/16ths of the profits of the business to charitable purposes. As a 
matter of fact the 3/16ths was derived from the profits made in carrying 
on the business. It was held that the profits did not come within, the 
exemption clause. 

The .Madras High Court followed this case in Commissioner of 
Income-tax vs. Thevara Palhsah, [(1926) 49 Mad. 833= (1926) Mad. 949 
=51 M.L.J. 123=2 I.T.C. 171]. In that case a joint Hindu family set 
apart certain part of the faiiiily property the income of which was to be 
used for the upkeep and carrying on of a charitable institution, a school. 
But the trustees instead of applying the income as .directed invested it 
in, a trade and earned profits out of it. It was held that the profits were 
liable to income-tax. Coutts-Trotter, C.J., observed in that case as 

follows: — “The English authorities are quite clear 
that if an institution which primarily exists for 
charitable purposes choose to raise funds for those purposes by carrying 
on a business in competition with other persons who have to pay income- 
tax they like them will have to pay income-tax notwithstanding the fact 
that the ultimate surplus of the profits is all going to the charitable object 
........ We think that principle applies quite clearly to the Indian Act.” 

Section 4 (3) (ia) which has been inserted by the Amending Act of 

Law as at present constitutes an improvement in this respect. 

, ' By virtue of this new provision income from 

business carried on- on behalf of a religious or charitable institution may 
enjoy exemption when the income is applied solely to the purposes of the' 
institution, subject however to one of two specified conditions alternatively. 
Tl^ese are, (I) that the business is carried on in the course: of the corr^Mg 
out of 0 primary purpose of the ihstitution or (2) that the work in 'ebnv 

the business w 


English view. 
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Rdijgious or Clmritable Institiition. [Section 4 (3) (ia) and Section 
4(3) (ii)]. 

On this point the following observation made by Collister, J., in 
Chamber of Commerce vs. Commissioner of Income-tax, [(1936) A.I.R. 
1936 All. 764=(1936) A.L.J. 1085=(1936) I.T.R. 397] will be interesting: 
‘“Charitable institution’ is not defined but ‘charitable purpose’ is defined 
as including ‘relief of the poor, education, medical relief and the advance- 
ment of any other object of general public utility.’ Obviously the word 
‘charitable’ in the Act has a technical significance other than the meaning 
which it bears in common parlance.” His Lordship further observed: 

_ f I • “Before an institution can be held to be ‘charitable’ 

easen^l"^ ” a truism must be an element of altruism; that is to 

say, the beneficiaries must not be able to claim the 
benefit”. In that case the assessee was a company limited by guarantee. 
It was registered under Section 26 of the Indian Companies Act. It did 
not exist for earning profits and did not declare any dividends. The 
persons who were actually benefited by it were the members of the institu- 
tion and such outsiders as might elect to do business through it. It was 
doubtful as to whether in the circumstances an object of general public 
utility as contemplated by the Act was being advanced by the institution. 
Hence it was held that it was not a ‘‘charitable institution” within the 
meaning of Section 4 (3) (ii) and as such was not exempt from tax. 

In the course of the carrying out of a primary purpose of the insti* 
tution — 

It has already been stated that in order to enjoy exemption under 
Section 4 (3) (ia) income derived from business carried on on behalf of 
a religious or charitable institution is to satisfy alternatively one of two 
conditions other than the requirement that it is to be applied solely to the 
purposes of the institution. 

The first of them is that the business is to be carried on in the course 
of the carrying out of a primary purpose of the institution. It is clear 
that under the law the business concerned cannot have a separate existence 
from any of the primary purposes of the institution. Thus if the busi- 
ness is carried on independently of a primary purpose of the institution 
and then its income is solely devoted to the purposes of the institution, 
even then the income cannot enjoy the benefit of Section 4 (3) (ia). A 
fit case for exemption would be, for example, where a society founded 
for the diffusion of religious literature sends out colporteurs whose duties 
are to sell religious books and to act as cottage missionaries, [See 
Religious Tract and Booh Society of Scotland vs. Forbes, (18%) 3 TiC. 
..4i5]v. ^ 

'Hie alternative .condition is that flte wo in conneedOtt ' ^^^^^ 
business is to be wdiwiy carried oh by bmef^rics 
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illustration in point would be a Ramkrishna Mission home the inmates 
of which carry on industrial arts and craft, the proceeds of their work 
being devoted entirely to the maintenance of tlie home. 


(it) Any income of a religious 
or charitable institution 
derived from voluntary 
contributions and appli- 
cable solely to religious 
or charitable purposes. 

Voluntary contributions to Rdigious or Charitable Institution — 

Section 4 (3) (ii) lays down that any income of a religious or 
charitable institution will be exempt if it is (1) derived from voluntary 
contributions and (2) applicable solely to religious or charitable purposes. 

The expression ‘religious or charitable purpose’ has already been 
explained. 


Voluntary contributions — 

The expression “voluntary contributions” is not one to which a fixed 
definite interpretation can be given in all cases, 
tation fo^all*ca^^*^^ where tliis or a similar expression 

is used in a statute, the object and intention of 
the legislature must be considered [per Hawkins, J., in Commissioners of 
Inland Revenue vs. New University Club, (1887) 2 T.C. 279 (287)]. 

Contributions cannot be said to be voluntary where the intention is 
to purchase a private convenience [per Erie, J., in The Vestrymen of 
Marylehone vs. The Zoological Society of London, (1854) 3 Ellis and 
Blackburn, 807=23 L.J. (M.C.) 139]. 

A contribution paid under an obligation, voluntarily incurred, is not 
a voluntary contribution [per Lord Campbell in 
defS'SStioSfwto- Bradford Library and Literary Society vs. 

tarily incurred— not The Churchivardens of Bradford, (1858) 1 Ellis 

voluntary contribution. gj,jg 88=28 LJ. (M.C.) 148]. Mr. Justice 

Hawkins expressed the same view in the New University Club Case, (2 
T.C. 286) ip the following way: — ^"Every contract is the result of a 
voluntary agreement, and yet it is difficult to see how moneys under an 
bbligation imposed by,such cpr^ract can be said to be a voluntary payment.” 

A contribution is voluntary only if it is' made gratuitously and hot ; 

‘'Voluntary’’ n^ simply if it is made without compulsion. Smiljfi,. 

“with, jf., in the New University Club case observed^ ‘Tii 'g 

-'X'? Xmyilud^enti- wbatia not ^a-vt^imtar^COtitri^X^ 
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which the contribution is made. In each case, as it seems to me it must be a 

question of fact. To explain what I mean, I will 
A question of fact. example. To pay £l to a benefit match 

of a professional cricketer for his own pocket would, I should say, be a 
voluntary contribution. To pay £1 to get access and right to a special 
seat upon the ground for the match, I should myself not call a voluntary 
contribution at all. It is a payment for value received or to be received, 
and not a contribution at all. In one case you give, you voluntarily 
contribute; in the otlier case, you pay for what you receive. Those two 

example cases are clearly distinct and dissimilar If, then, the 

one is a voluntary contribution, which, I think, is manifest, what is the 
other? There is only one answer, namely, that it is not. It may be said 
that each is a voluntary act of the payer, and so it is, for he is under no 
compulsion to do either. No more, I answer, is a man under compulsion 
who purchases what his desire dictates, but that certainly does not, in my 
judgment, make the payment for the article purchased a voluntaiy’' contri- 
bution.” (2 T.C. 291). In this case the New University Club acquired 
certain property within thirty years by (1) money raised on debentures, 
(2) entrance fees and subscriptions. The Club claimed exemption in 
respect of the property on the ground that the property was acquired ''by 
or with funds voluntarily contributed within a period of thirty years 
immediately preceding,” according to the meaning of Sub-section (6) of 
Sections 11, 48 and 49 Viet. Chap. 51, It was held that the entrance fees 
and subscriptions were payment of money for value received, or to be 
received, in consideration of the right to enjoy the benefits and privileges 
of the Club. Consequently the payments made were not “voluntarily 
contributed” within the meaning of the Sub-section. 

See in this connection also Writers to the Signet vs. Commissioners of 
Inland Revenue, (1886) 2 T.C. 257. 


As to what is and what is not “voluntary” payment. Sections 69 and 
70 of the Indian Contract Act may also be consulted. 

It is to be noted that the benefit of Section 4 (3) Clause (i). Clause 
(ia), or Clause (ii) may be extended to the income of private religious 
trust, for instance a debuttar, but only to such part of it as enures for 
the benefit of the public. 



(wi) The income of local au^ 
thorities [except income 
from a trade or business 


earied on the authority ^ 

so far as that income ist 
not income arisin 
thesuppb^oi 
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LOCAL AUTHORITIES 


or service within its own 
jurisdictional area] \ 


Local Authorities. 

The expression ‘Local Authority’ is not defined in the Income-tax Act. 
It has only been laid down by the Amending Act of 1939 that “person” 
includes a local aulhoritv. 


“Local Authority,” according to the General Clauses Act (X of 1897), 
Section 3 (28), “shall mean a municipal committee, 
Definition, district board, body of port commissioners or 

other authority legally entitled to, or entrusted by the Government with, 
the control or management of a municipal or local fund.” 

The difference between the old law' and the new regarding local 
authorities should be noted. Before the amend- 
and^new”faw!^*^^^^^” ment all income of local authorities was exempt. 

The law as it stands after amendment shall not 
exempt that part of the income of a local authority which is income from 
a trade or business carried on by such authority. Income arising from 
the supply of a commodity or service within the jurisdictional area of 
the authority, shall not be its income from trade or business. 

The position of the local authorities under the English law may be 
noticed here. An analysis of the different English 
E^glf^^ cases will show that the English Courts grant 

exemption only in respect of that part of the income 
of a municipal Corporation which arises from the supply of a compulsory 
service within its own area. Any income that it receives from the supply 
of a service or commodity beyond its own boundaries or from special rates 
for non-compulsory service w’ithin these boundaries is taxed. 


Illustrations 

(a) The Glasgow Corporation Gas Commissioners were empowered to supply gas 

to the city and its suburbs. The receipts were to be applied ( 1 ) in payment of 

incidental expenses; (2) in payment of expenses of management and maintenance; 

(3) in payment of annuities and interest on borrowed moneys; (4) in providing a 

sinking fund and carrying out extensions; (5) any profit might be carried to the credit 

of the Coiporation for general purposes. 

♦ 

It \ira9’ held that the surplus, including the sum set apart for the sinking fund, 
'Was profit assess^le to Income-tax. lln re Glasgow Cotporation Gas Commissioners, 
(1878) I T.C. 122.] 

ilie Glasgow Co^ration Water Commissioners were empowered to levy com- 
pulspiy rates for. water SBi:^ly to be applied; (I) in defraying the current expense of 


. ’the hradeMa w^ Sec. 4 of the Indian Income Tax/ 

( Ameiu^il^]l 1930 (A<S YIT of 1939, Saci 4); 
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the water supply in keeping up the undertaking; (2) in payini^t of annuities and 
of interest on borrowed moneys; (3) in providing a sinking fund; <4) any surplus was 
to be carried to the next year’s account and applied in the reduction of the domestic 
water rate. 

It was held that neither the money applied to the sinking fund nor the surplus 
qirried forward for the reduction of the next year’s rate was assessable profit. [In re 
Glasgow Corporation Waterworks^ (1875) 1 T.C. 28.] 

(h) A Municipal Corporation was empowered to supply water beyond the muni- 
cipal boundaries and to sell water by contract for trade and other purposes within the 
of compulsory supply. It was held that the surplus revenue derived from these 
iji^rces constituted profit assessable to Income-tax. [Glasgow Corporation Water Com- 
^ikissioners vs. Miller, (1886) 2 T.C. 131; Allan vs. Hamilton Water Works Commis- 
swners, (1887) 2 T.C. 194; Dublin Corporation vs. M'Adam, (1887) 2 T.C. 387.) 

(c) Similarly where a rural district council was bound to supply water to any 
ratepayers within the district boundaries who might apply therefor, and was empowered 
to collect a special rate from consumers of water so supplied, it was held that the 
relation between the district council representing the general body of ratepayers and 
the ccmsumers of water respectively was that of vendor and purchaser and that the 
profit made by the district council was a profit and as such liable to assessment. 
[Mullingar Rural District Council vs. Rowles, (1912) 6 T.C. 85.] 

(w) Interest on securities 
which are held by, or are 
the property of, any Pro- 
vident Fund to which the 
Provident Funds Act, 

1925, applies. 

Pro^dent Fund — 

Under this Clause the interest on securities which are held by or are 
the property of any Provident Fund will not be included in the total income 
of the Fund. 

In the Provident Funds Act (XIX of 1925) as adapted by the Govern- 
ment of India (Adaptation of Indian Laws) Order, 1937, — 

(1) “Goveniraent Provident Fund” has been defined to mean "a 

Provident Fund, other than a Railway Provident Fund, 
constituted by the authority of the Central Government, the 
Crown representative or any Provincial Government for any 
class or classes of its employees or of persons employed in 
educational institutions or employed by bodied existing solely 
for educational purposes”— [Sec. 2 (d)]; 

(2) “Provident F'und” means “a fund in which subscriptions or. 

deposits of any class or classes of employees are received and;: 
held on their individual accotmts, and indudes aoy contribtii«?^^^ 
tions and any" interest or increment accruing on such stAir j 
scriptions, deposits or contriburions under ^thev rides : of 
Fund”--(Seci 2 
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(3) “Railway Provident Fund” means “a Provident Fund consti- 
tuted by the authority of a Railway administration for any 
class or classes of its employees” — [Sec. 2 (g)]. 

Under the “Railway Provident Fund” also comes any Provident Fund 
constituted by the authority of a tramway company since the expression 
‘railway administration’ has been defined to mean — 

(») any company administering a railway or a tramway in British 
India either under a special Act of Parliament or an Indian 
law or under contract with the Crown, 

or 

(it) the manager of any railway or tramway administered by the 
Federal Railw'ay authority or by a Provincial Government, 
and includes, in any case refen-ed to in Sub-clause (ii), the 
Federal Railway authority or the Provincial Government, as 
the case may be — [Sec. 2 (f)]. 

(vi) Any special allowance, 
benefit or perquisite speci- 
fically granted to meet ex- 
penses wholly and neces- 
sarily incurred in the 
performance of the duties 
of an office or employ- 
ment of profit. 


Special allowanc«^ benefit or perquisite — 

“Perquisite” has been defined as “Profit additional to a regular wage 
or salary, which arises from pursuit, and in the course, of one’s employ- 
ment, and which is recognized as legitimate” — (Dr. Henry Wyld’s “Uni- 
versal English Dictionary”), 

See also under Sec. 7. 


(vii) Any receipts not being 
receipts arising from 
business or the exercise of 
a profession, vocation or 
occupation, which are of 
a castatl and non-recur- 


dr afO sot by 
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Casual and Non-recurring Receipts, etc. — 

For any receipts to come within the exemption contained in this clause, 
two conditions must be satisfied. 

In the first place, the receipt must not arise from business or the exer- 
Two essential condi- ^ profession, vocation or occupation, 

tions. Secondly, these receipts must be of a casual and 

non-recurring nature, or they must not be by way of addition to the remu- 
neration* of an employee. Unless both these conditions are fulfilled no 
exemption under this clause can be enjoyed. Some illustrations in point 
are to be found in Income Tax Manual (7th Edition), para. 34. 


If exemption is claimed for any item of income received by an assessee, 
it is for him to show that the receipt does not 
an?item“if£me arise from business and is of a casual and non- 

fies the two conditions recurring nature. If he fails to prove either of 

lies on assessee. alternatives, he cannot bring his case within 

the purview of Section 4 (3) (vii) and he will be liable to pay income-tax 
cn the item of income so received [per Din Mohammad, J., in In the matter 
of Amritsar Produce Exchange Ltd., (1938) 18 Lah. 706=1938 Lah. 44= 
10 I.T.C. 258=5 LT.R. 307, post]. 


A receipt arising from business or the exercise of a profession, voca- 
tion or occupation does not come within the exception even though such 
a receipt be of a casual and non-recurring nature. This view was ex- 
pressed by the Allahabad High Court in In re Chimni Lai Kalyan Das, 
[(1924) 47 All. 368=1925 All. 469=23 A.LJ. 65=1 I.T.C. 419]. 
Walsh, J., observed in that case as follows:— ‘In our view the passage 
beginning with the word ‘not' and ending with the word ‘occupation' is 
an exception upon exception, that is to say, the word ‘which' relates only 
to receipts which are not receipts arising from business or the exercise of 
a profession, vocation or occupation." 


Arising from Business — 

In the view of the Judicial Committee the expression ^‘receipts 
arising from business" must mean the receipts arising from the carrying 
on of the business. [Shaiv Wallace's case, (1932) 59 LA. 206= 59 Cal. 
1343=1932 P.C. 138=36 C.W.N. 653=55 C.LJ. 386=5 I.T.C. 211.] 

In Commissioner of Income-tax vs. Sir Purshottamdas Thakturiias/ 
[(1925) A.LR. 1925 Bom. 318=2 I.T.C. $3 
cotton merchant for sell- remuneration received by a cotton 
; ing cotton belonging to for effecting the sale of coton brionging>^^ 
^ :^ripther firm. another firm ^ held to be receipts ■ 

business and therefore hot exempt fiohS taxation, McE^^ 
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as follows: The Section refers to receipts arising from ‘business’ and not 
to receipts arising from ‘a business’. (Then quotes the definition of ‘busi- 
ness’). Consequently it is not necessary that the receipts should arise 
from a business continuously carried on during the year to make them 
liable to assessment. Even if they arose from a single adventure in busi- 
ness they would be liable to be taxed.” Hence it is clear that continuity 
of business is not essential for the purpose of Section 4 (3) (vii). See also 
Subramanian Chettiar vs. Commissioner of Income-tax [ (1934), A.I.R. 1934 
Mad. 539=67 M.L.J. 247= 7 I.T.C. 297] where it was held that profits 
derived from assignment of mortgage by a money-lender are profits arising 
in the course of his business and as such were not exempt under Section 
4 (3) (vii). 

Compensation for Loss of Agency — 

'rhe old Section 4 (3) (vii) laid down that this Act shall not apply 

to ‘‘any receipts, not being receipts arising from business, which are 

of a casual and non-recurring nature, or ”. 

The present Section 4 (3) lays dowm that “any income, profits or 
gains falling within the following classes shall not be included in the total 
income of the person receiving them,” and then pr-oceeds to give class (vii) 
in the following terms; — 

“any receipts, not being receipts arising from business which 

are of a casual and non-recurring nature ”. 

In construing the old Section in In the matter of Turner Morrison 
S- Co.. Ltd.. [(1929) Cal. 212=56 Cal. 211=3 I.T.C. 214] Rankin, C.J., 
observed: “Section 4 sets out in the first place certain forms of income 
which are not to be exposed to income-tax at all; and it is in that con- 
nexion that Clause (vii). Sub-section 3, is enacted. When we come to 
the subsequent sections we find that these sections, beginning with Section 
6, deal with incomes under certain heads specified by the statute. Section 
6 lays dowm these heads and the following sections deal with each of those 
six heads. When we come to Section 10 we find that tax is payable under 
the head of ‘business’ in respect of the profits or gains of any bu.sine.ss 
carried on by the assessee; and Section 12 which deals with the residuary 
heading ‘other* sources’ is expressed in this way: The tax shall be payable 
in respect of income, profits and gains of every kind and from every 
source to which this Act applies (if not included under any of the preceding 
heads). If, thercf6re> a payment cotues under Clause (vii). Sub-section 3, 
Section 4, it is not covered by Section 12 at all. In my judgm-^t, wfe haw 
to take the words of Clause (vii) by Aemselves.v W concerned^ 

fbr. tWs porpo^* the. w^ We are vita%;:;C^ 



04 iPHE INDIAN INCOME-TAX ACT |i 4 (9)(vij^. 

Section 4. Whether or not an amount is profit or gain of any business 
is one question; whether it is a receipt arising from business is another 
question. We are concerned with the latter.” 

Rankin, C.J., in the above-named case had before him the following 
facts. The assessee company were the managing agents of another 
company styled “The Cossipore Sugar Works Ltd.” This Cossipore Sugar 
Works, Ltd., was being wound up and the resolution passed by the share- 
holders was that an amount of Rs. 2^ lacs of rupees was to be paid to 
Messrs. Turner Morrison & Co., Ltd., as compensation for their loss of 
office as managing agents of the Company. Pursuant to this resolution 
the amount was received by the assessee and the Income Tax authorities 
sought to assess Messrs. Turner Morrison & Co. Ltd., in respect of this 
amount. The assessee company (Messrs. Turner Morrison & Co. Ltd.,) 
contended that this receipt was exempt from taxation under Section 
4 (3) (vii) of the Income Tax Act, 1922. The question which the High 
Court had to decide was whether or not that sum which was paid to the 
asses.see was a receipt, not being a receipt arising from business or the 
exercise of a profession, vocation or occupation, v/hich Was of a casual 
and non-recurring nature and was not by way of addition to the remunera- 
tion of an employee. The Commissioner of Income Tax was of opinion 
that it was a receipt arising from business. The High Court upheld this 
view. 

’ It may be noticed that in this case no question was raised whether 
this receipt was at all income, profits or gains. It seems that the case 
proceeded on the assumption that the amount satisfied the requirements of 
being income, profits or gains, and the whole question was whether it was 
exempt from taxation under Section 4 (3) (vii). May be, it was not 
profits or gains of a business carried on by the assessee. That would only 
mean that Section 10 would not apply. But there was Section 12 and 
if the amount was income, profits and gains and not exempt under Section 
4 (3) (vii) and also if its taxability was not otherwise provided for it 
would come under Section 12. 

In a later case the .same High Court had to consider the questiem 
ever again with an additional question whether such a receipt would satisfy 
the requirements of being income, profits and gains at all See In re 
Shaw Wallace & Co., [(1931) Cal. 676=58 Cal. 1153=5 LT-C. 211], In 
, this case Messrs. Shaw Wallace & Co., a registered firm carjying on busir 
ness in Calcutta and elsewhere as merchants and manaj^^ ^ents, hati 
for many years, in addition to their other business, acted-^^S^Sttibuthig:? 
agents in India for the Burmah Oil Co., and also for as; sc^^iS; 

.A Ageute India and Aden of the: Ai^lo-Peraan Oil Cptni^y* 

two agencies were determined and jffie: firm 1? Wil® 

’-V -the Burmah;- Oil "Company and .3,^5000 
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Company. In the case of the Burmah Oil Company’s agency, it was found 
that certain work had been done by the assessees since 1st January 1928, 
and was still to be done, and that the sum of Rs. 12 lakhs was to exclude 
any further claim for the remuneration for this work. As regards the 
Angio-Persian Oil Company’s agency the assessees had at least six months’ 
notice of the Intention to determine the agency but of these sums thus 
received by the finn, the Income-tax authorities after allowing certain 
deductions assessed to tax Rs. 9,83,361. The firm contended that this 
amount was in the nature of a capital receipt and therefore not income, 
profits and gains within the meaning of the Income Tax Act. They 
further contended that in any case the receipt was exempt under Section 
4 (3) (vii). 

So far as the last-mentioned contention was concerned, the question 
was fully covered by the decision in Turner Morrlwn's case, and. Rankin, 
C.J., in delivering the judgment in the Shaw Wallace case pointed that 
out. 

As regards the other question, it was pointed that the decision in 
Turner Morrison's case did not touch it at all. Rankin, C.J., held that 
the amount which was received by the assessee as compensation for the 
loss of agencies was not at all income. According to him, ‘'it represents 
in a sense what would have been income for nine years, but it is the 
capitalized value of such income and it may at once be invested to produce 
a smaller annual income which may continue and suffer income-tax for 
ever.” His Lordship cited Chibbetfs case, [(1924) 9 T.C. 48 (61), per 
Rowlatt, J.], and Glenboig case, [(1926) 12 T.C. 427 (464), per Lord 
Buckmaster] . 

This case of Messrs, Shaw Wallace & Co., went to the Privy Council 
[See Commissioner of Income Tax vs. Shaw Wallace & Co,, (1932) P.C. 
138=59 LA. 206=36 C.W.N. 653=6 I.T.C. 178]. Sir George Lowndes, 
in delivering the judgment of the Judicial Committee, doubted the correct- 
ness of the decision in the case of In re Turner Morrison Co., and 
observed that that decision might need reconsideration in the light of their 
Lordships’ judgment in the Shaw Wallace case. In their Lordships’ view 
the expression “receipts arising from business” in Section 4 (3) (vii) 
must mean “receipts arising from the carrying on of business.” On the 
other question their Lordships came to the conclusion that the amount 
was not income* within the meaning of the Indian Income Tax Act. It 
will be pertinent to notice here the observations regarding an argument 
based on the several exemption clauses in Section 4 (3). It seems to have 
been argued that these clauses indicated that the Indian Statute conteih- 
plated^m^^ items as income which might not have come within the 
ordmaiy conn Of the term. Their Lordships observed : ^^Th^r 

LprdiihifijS:/;. ^rthinfc:: zny ■ of ■"■..th^e • ■ sums, ^ ■ apart' ;v: irom ^^their 
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they think that the Clause must be due to the over-anxiety of the draftsman 
to make this clear beyond possibility of doubt. They cannot construe it 
as enlarging the word ‘income’ so as to include receipts of any kind which 
are not specially exempted.” According to their Lordships the suriis which 
were sought to be taxed could be taxable if they were the produce or the 
result of carrying on the agencies of the old Companies in the year in 
which they were received by the respondents. “But when once it is 
admitted that they were sums received, not for carrying on this business, 
but as some sort of solatium for its compulsory cessation, the answer 
seems fairly plain.” The answer was that they were not taxable. 

Before leaving this topic it would be pertinent to notice that in 
answering a question like the one involved in the 
suc^ca^l approach to Wallace case or the Turner Morrison case 

it will be relevant to enquire whether the agency 

in question was only an item in the whole business carried on by the 

assessee. It may be that the assessee carried on a business of agency and 
in carrying on this business he becomes agent of several business concerns. 
If in such a case one or more of his agencies are terminated, that would 

not necessarily mean cessation of business so far as the assessee is con- 

cerned and any amount which the assessee may get by reason of the 
tennination of one or two agencies would nonetheless be receipts arising 
from his business. This aspect of the matter was not ignored by the 
Judicial Committee in the Shaw Wallace case and it will be profitable to 
see how their Lordships disposed of that contention. Sir George Lowndes 
observed: “It is contended for the appellant that the business of the 
respondents did in fact go on throughout the year and this is no doubt 
true in a sense. They had other independent commercial interests 
which they continued to pursue and the profits of which have been taxed 
in the ordinary course without objection on their part. But it is clear 
that the sum in question in this appeal had no connection with the con- 
tinuance of the respondents’ other business. The profits earned by them 
in 1928 were the fruit of a different tree, the crop of a different field**. 
It may be said that the position would be otherwise if the profits were 
the fruits of the same tree but of its different branches. 

Released Liability — if profit — 

It will be pertinent to notice here the decision of the Court of Appeal < 
\n Morley vs* Messrs. Tattersall (1938), 22 T.C. 51, In this case the 
respondent firm carried on the business of auctioneers of horses* The; 
business was being carried on immediately before 1921 by one 
Sppierville Tattersall alone, but as from the 1st Jaunary, 1921, a partn^Cv 

was formed with one Mr, Dearie. One of the conditions of sate nia;^ 
by these auctioneers was that no purchase money - would be paid^^j 
by post to the vendoi^ wUhout a writ^^ 
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result of this condition, large sums of money from time to time remained 
in the hands of the firm unclaimed. As from 1st January 1935 the 
partnership was^ changed, one Mr. Needham being taken in as a third 
partner. Unclaimed balances up to 31st December, 1928, were transferred 
to and divided between the two old partners on the 31st of December, 
1934. The contention of the Crown was that when unclaimed balances 
were transferred to the partners’ current accounts, they became trading 
receipts and became taxable as such. The assessee contended that these 
unclaimed balances were and always had been debts of the firm and that 
the debts owed by the firm could not constitute its trading receipts, 
Lawrence, J., upheld the contention of the Crown, purporting to follow 
the decision of the Judicial Committee in Commissioner of Taxes vs. 
Melbourne ^rust Ltd., (1914) A.C. 1001. He held that the way in which 
the partnership dealt with the balances gave the final impression of profit 
to what had formerly been held in suspense and that, therefore, the 
balances, when distributed, became trading receipts. On appeal to the 
Court of Appeal this decision was reversed, and it was held that a receipt 
which at the time of its receipt was not a trading receipt could not by 
some subsequent operation ex post facto be turned into a trading receipt. 
Sir Wilfrid Greene, M.R., observed: *Tt seems to me that the quality 
and nature of a receipt for income-tax purposes is fixed once and for all 
when it is received*’. His Lordship further relied on Jackson vs. British 
Mexican Petroleum Co,, Ltd, (1931-32), 16 T.C. 570 and observed: ‘Tt 
has been settled by authority that binds us that where a liability which 
was properly entered into accounts in a previous year is released by the 
creditor in a subsequent year, that does not justify either re-opening 
the accounts for the previous year or treating that release as creating 
a trading receipt in the year in which it took place”. 

Where the assessee who was doing business as a Produce Exchange 

Intention of the asses- revived a large amount of deposits from his 
secs is the determining clients in the course of his business and invested 

them in Government securities, which he sold in 
the accounting year on profit, it was held by the Lahore High Court 
(Addison & Din Mohammed, JJ.,) that the profits arose from business 
and that even if they were of a casual or non-recurring nature, they were 
not covered by Section 4 (3) (vii). Incidentally, Din Mohammed, J., 
observed: **11 is,the intention of the assessees that is to be considered in 
such matters a'itd where once it is found by the Department as a matter 
of fact that the assessee's intention was to make profits from these invest- 
ments as a part of the assessee’s business, it is doubtful whether we can 
go behind that finding.” [In the matter of Amritsar Produce BxckaHffet 
I.L.R. (1937) Lah. 706- (1938) Lah. 44-10 LT.C. 258*= 1937 L 
The observatioii was approved by their Lordships: ^o. Punjab Co-pperettibx 
Bank if%. Commissioner of Imomertdx; { ( t938), ' I.LRv 1938 I.ah. 526?*/ : 

Aa>^U:i938-’-Lah;-'852'Wvl9|ft:Ll?*RV'^-^^^ ■' 





The Rangoon High Court (Roberts, C.J., Dunkley and Spai^o, JJ.,) 
has indicated how far profits and gains resulting 
Profits from speculations, speculations are taxable pr not. After 

reviewing a series of English cases their Lordships came to the conclusion 
that speculations and adventures must be “in the nature of trade” before 
the profits and gains resulting therefrom become taxable. Though every 
, speculation has in it the element of adventure, it must be a speculation 
in the nature of trade if ft is to be considered an adventure in the nature 
of trade. A mere speculation, not in the nature of trade, cannot be 
regarded as an adventure in the nature of trade. The dividing line between 
assessability and exemption depends on whether what is done is done in 
the nature of trade or not. In this case the assessee was an Indian lady 
who had an independent money-lending business on her own account w'hich 
was, however, carried on by her husband’s firm on her behalf. She 
withdrew a certain sum which was lying with a bank in her account and 
entrusted it to her husband’s firm. This firm purchased on her behalf a 
certain quantity of silver for a certain price which exceeded the sum 
withdrawn and the balance was paid by the lady herself. Nothing was 
done to enhance the price of the silver purchased, but on resale the lady 
realized a substantial profit. The question for their lordships’ determina- 
tion was whether there were any materials on which the Income Tax 
authorities could find that this isolated transaction by the assessee was 
an adventure in the nature of trade. Their Lordships answered the question 
in the negative. In the course of a long review of cases, mainly English, 
Roberts, C.J., quoted the following observation made by Schwabe, C.J., 
in Board of Revenue vs, Aruna Chalam Chettiar, (1923 ) 47 Mad. 179= 
(1924) Mad. 208=1 I.T.C. 238: “To give a simple illustration a Barrister 
might buy a picture and at a later date when the works of the particular 
artist were in demand, sell that picture and realize a profit. No income- 
tax would be payable on this profit. 

“If a picture-dealer bought a picture and on the same events happening 
sold it at a profit, that profit would be a profit earned in his business and 
would be liable to income-tax. So, too, profits made on isolated speculations 
are not liable to income-tax, but those made in speculation of a similar 
kind as part of a business would be liable.” His Lordship then observed : 
“This last sentence points out very clearly what is the distinguishing line. 
The question is not whether it is a speculation with a view to profit, but 
rather whether it is a speculation as a part of business, or, as the Acit 
says, ‘in the nature of trade’.” [Mrs, Sooniram Poddar vs. CommissiOftif 
of Income Tax, Burma, (1939) 7 I;T.R. 470]. 


Casud atid non-recurriii^ ! 

: It should be noted that receipts may be isolated add yet 
Transaction ihay be not be dl a casual ad non^-reeuidng 
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Rferring to the word ‘nature' his Lordship observed: “The word 

is not ‘occurrence’ But the expression ‘nature’ 

appears to us fo be a word used independently of the accident of the 
event happening* in fact once only, or more often in a fortunate year. 
It connotes a class of dealing which might occur only once, but which 
might occur several times. Now the adventure of a business man who is 
enabled, through his business associations, to negotiate a large transaction, 
and thereby to earn a heavy commission, may undoubtedly be in fact non- 
recurring in the sense that so successful an adventure would not be likely 
to occur again. But, on the other hand, it is a class of transaction which 
might occur to any such business man once only or half a dozen times 
again, during the course of the year.” Their Lordships therefore held 
that profits arising from such a transaction were not of a casual or non- 
recurring nature. 

In In re Ganga Prasad Chottey Lai, [(1934), A.I.R. 1935 All. 495= 
Prflu. (nm fi™ AiJ. 405=9 I.TC. 64=1935 I.T.R. 177] 

litigation are not of a the assessee agreed to advance to another person 
casual nature. sums needed for the prosecution of the latter’s 

appeal and stipulated for its return together with profits on the sums 
advanced in the event of the appeal being decided in his favour. The 
profits were not calculated at a given rate of interest, but in a lump sum 
and on the successful termination of the appeal, the assessee was paid a 
lump sum in addition to the amount advanced, though not the full amount 
stipulated. It was held that the transaction was one of loan from which 
the lender expected to derive considerable pecuniary profit. The business 
which yielded profit to the lender commenced from the date of the agree- 
ment and continued till, the assessee realized the sum. There was continuity 
and regularity in the sense that he advanced sums from time to time as 
occasions arose. The transaction therefore amounted to business within 
the meaning of the Income Tax Act. Their Lordships (Niamatullah & 
Bennett, JJ.,) observed: “We are unable to hold that this income was 
of a purely casual nature. On the contrary we think that it represents 
a return on the money invested by the assessee. To hold otherwise would 
imply that the income, profit or gain accruing from a single transaction 
or investment which is not akin to the assessee’s trade or avocation is not 
income, gain or profit from business which, in our opinion, is contrary to 
the plain meaning of the words employed in the Act. That a single 
transaction or investment may be business cannot, admit of doubt.” . 

Royalties received for preparing bricks are not of a casual and' ndn- 
Royaides received for nature because it is^the^ordinary practice 

■ ■ • ■ lor ' persons, who own brick-nelds, to 


preparing, bricks n ot 
casual.; 

measured; 


certain sUtns which, i - however they 




quarterh^': : nr annually *or mbnthly, and .this inb^f: 
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of exploiting brick-fields to let them out on leases of this character' [per 
Courtney Terrell, CJ., in Janki Kuet vs. Commissioned' of income Tax, 
(1930) 10 Pat. 275=1931 Pat, 264=5 I.T.C. 42]. '' 


Where Government paid to the assessee a large sum of money as 
Compensation for com- compensation for his compulsory retirement and 


pulsory retirement not 
covered by this clause. 


the money paid was calculated on the basis of the 
difference between the pension he actually received 
and the pay he would have received had he been in service, it was held 
that this sum was taxable under Section 6 and that Section 4 (3) (vii) 
did not apply. [Commissioner of Income-tax vs. Panchapakesa Ayyar, 
(1931), 1932 Mad. 424=62 M.L.J. 655.] 


Where a mine owner lent money to a mining engineer for the working 
of a tin area and the engineer undertook to pay 
con^on*^of ^ay!^t ^ assessee one-third of the sale proceeds received 
part of sale proceeds if by him in the event of the property being sold, 
debtors property is sold, assessee received the stipulated share of 

the sale proceeds when the property was sold, the sum thus received was 
held to be neither profits or gains of any business carried on within Section 
10 nor profits or gains derived from other sources within Section 12. It 
was a receipt, not being a I’eceipt arising from business, of a casual and 
non-recurring nature within Section 4 (3) (vii) [Commissioner of Income- 
tax vs. /. I. Milne, (1933), 11 Rang. 454=1934 Rang. 4=7 I.T.C. 67= 
1934 I.T.R. 25]. 


An assessee was once in the service of a steam navigation Company. 

He joined another company, who were the agents 
gratuity by outsider. navigation company, on the understanding 

that he would be paid by the company a gratuity 
on the termination of his service if it had been satisfactory. There was, 
however, no legal binding in respect of this payment. The company having 
jgone into liquidation, the assessee lost his employment and gratuity. A 
person interested in both the companies voluntarily paid the assessee a 
sum equal to the gratuity he might have received from the company. It 
was held that this sum was not chargeable under Section 6, Section '71 or 
Section 12 of the Act. It was a receipt of a casual and non-recurring 
nature not arising from the exercise of the assessee’s occupation within 
the meaning of Section 4 (3) (vii) [Commissioner of Income Tax vs. 
R. Johnstone. (1934) 12 Rang, 477=1934 Rang. 377=7 I.T.C. 330=1934 
I.T.R. 390]. 


Whether transactions in stocks and shares can come within the 
* . exemption contained in Section 4 (3) (vii) 

anil shaw w depends ott the intention with which they are' 

carried on. A man may either btiy shares 
securities with the object and int^tion Q^ maldng a gain from 
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when .these, shares or securities have risen to a higher price, or he may 
purchase the shai^es or securities with, the intention of keeping his capital 
safe and receiving meanwhile a certain amount of dividend or interest 
It is only in the former case that the profits are taxable and the losses 
deductible. The intention must be deduced from the facts and circums- 
tances of the case [In re Seth Ganga Sagar, (1933), (1934) All. 370=1934 
A.L.J. 61=7 I.T.C. 81=2 I.T.R. 155], 

■ A banking concern sold some securities and shares and earned profits. 
T'he income-tax authorities found that though these profits were utilized 
in increasing the reserve fund they were trading profits as the assessee 
had been dealing in securities and shares as part of its business for many 
years. There was evidence that the assessee company had securities worth 
several lakhs of rupees as part of its circulating capital and that the 
securities which were sold were not earmarked. It was held that the fact 
that the profits had not been utilized in the revenue account and that they 
had been carried to the reserve capital cn bloc was quite consistent with 
the finding of the income-tax authorities that they were trading profits. 
The income derived by the assesee could not be deemed to be casual. The ' 
profits were therefore taxable [Punjab Co-operative Bank Ltd. vs. Com- 
missioner of Income Tax, (1938), I.L.R. 1938 Lab. 526=A.I.R. 1938 Lah. 
'852=1938 I.T.R. 355]. 


A patentee assigned his patent rights to another for an indefinite 
Asagnment of patent period without losing the corpus of the patent, the 
by patentee without transaction being only a transfer of the usufruct 
patent. of the patent. In consideration of this he received 

annual payments. It was held that such receipts were not of a casual or 
non-recurring nature. They were ‘income, profits and gains’ and as such 
not exempt from taxation under Section 4 (3)(vii). [Anant Ram Khem 
Chand vs. Commissioner of Income-tax, (1937), A.I.R. 1938 Lah. 880= 
5 I.T.R. 551]. 


Several persons purchased a large area of building sites. The land 
lay idle for some time. Then a substantial portion 
of it was sold in small plots to several purchasers 
in two accounting years. There was no evidence 
to show that the intention of the assessees when 
they purchased the land was to build residential 
houses thereon, though they made such an allegation. Having regard to 
all the facts and circumstances of the case, the Commissioner of Income 
Tax came to the conclusion that from the beginning the assessees had the 
intention of doing real iestate business and the profits in question Were 


Building sites sold in 
several jdots when there 
is no evidence that they 
were purchased for build- 
ing purposes. 

■ ' " ;u 


not of a casual and non-recurripg nature within the meaning of S^ibn 
4 (3) (vii). The Lahore High Court (AdxUson and Ram, 
conSrP^ conqlu^oh of th [TMkur Datt.Sasf^ 

Qthpr^ ySf V- ^ -.g -r h 



Section 4 (3)(viii) — ^Agric^tQrid Income. See Notes, on Section 

2 ( 1 ). 

New Section. 

*4A. For the purposes of this* 
Act — 

(a) any individual is resident 
in British India in an^ 
year if he — 

(t) is in British India in 
that year for a period 
amounting in all to one 
hundred and eighty- 
two daye or more ; or 

(m) maintains or has main- 
tained for him a dwel- 
ling place in British 
India for a period or 
periods amounting in 
all to one hundred an# 
eighty-two days or 
more in that year, and 
is in British India for 
any time in that year; 
of 


(m) having within the four 
years preceding that 
year been in British 
India for a period of 
or for periods amount- 
ing in all to three hun- 
dred and sixty-five 
days or more, is in 
British India for any 
time in that year other- ' 
wise than on an occa- 
sional or casual visit ; 

(&) A Hindu undivide4; 
family, firm or other ass^ i 
ciation of persons is resi^l 

*r: V* secOim win inserted by Se6 # UiC Indian 
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New Section. 

dent in British India 
uidess the control and 
management of its affairs 
is situated wholly without 
British India; and 

(c) a company is resident in 
British India in any year 

(a) if the control and 
management of its 
affairs is situated 
wholly in British India 
in that year, or 

(b) if its income arising th 
British India in that 
year exceeds its income 
arising without British 
India in that year. 

* 

t This Section is new. It has been inserted by the Amending Act VII 
of 1939, The words “residence", “actually and voluntarily resides”, 
“residence outside British India”, and the like occur in several other Indian 
Statutes. See, for example, Civil Procedure Code, Sections 16, 19, 20, 39, 
136, Order 3, Rule 2 ; Order 5, Rule 4 ; Order 6, Rule 19 ; Order 25, Rule 1 ; 
Clause 12 of the Letters Patent of the Calcutta, Bombay and Madras 
High Courts. Section 20 of the Code of Civil Procedure gives a sort of" 
definition also for the purposes of Sections 16, 19 and 20. 

*4B. For the purposes of this 
Act — 

(a) an individual is 'not ordi- 
narily resident’ in British 
India in any year if he 
has not been resident in 
British India in nine out 
of the ten years preceding 
that year or. if he has not 
during the seven years?" 
preceding that year been 
in British India for ,a 
period of, or for per|^ 

*.TW8 awticn 
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amounting in ail to, .more . 
, than two yeaiTs!; 

(2>) a Hindu undivded family 
is deemed to be ordinarily , 
’ Resident in British India 
if its manager is ordi- 
narily resident in British 
India; 

(c) a company, firm or other 
association of persons is 
ordinarily resident in 
British India if it is resi- 
dent in British India. 

I^ItthLaw— 

The words “resident in the United Kingdom”, “residing in the United 
Kingdom”, “ordinarily resident” and the like occur frequently in the 
English Income Tax Statutes and it may indeed be asserted with confi- 
dence that “no one subject which arises in the application of the Income 
Tax Acts has been more prolific of dispute than the question of the meaning- 
of these words”.* Yet it is remarkable that the existing Acts afford no 
greater assistance in its solution than is contained in the provisions of 
Schedule D, Miscellaneous Rule 2 and General Rule 3. These Rules are 
follows: — 

4 .' ■ 


Miscellaneous Rule 2: — 

person shall not be charged to tax under this Schedule as 
a person residing in the United Kingdom, in 
^ Tem^^j-esuients. respect of profits or gains received in respect of 

possessions or securities out of the United King- 
dom, who is in the United Kingdom for some temporary purpose 
only, and not with any view or intent of establishing his residence 
therein, and who has not actually resided in the United Kingdom 
at one time or several times for a period equal in the whole to six, 
months in any year of assessment, but if any such person resides in 
the United Kingdom for the aforesaid period he shall be so charge- 
n able for that year.” 

" 

Gauwal Rule 3: — 

“Every British subject whose ordinary residence has been in 

British subjects tern- United Kingdom shall be assessed and chaigedN; 
abroad. (1842, to tax, notwithstanding that the time the assessr ; ; 

ment or djai^ is made he may have left 

* .ihe Income Tax C^ficatkm ^limfittM Retwttr V^^ 
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- United Kingdom , for the purpose only of occasional residence 
abroadj and shall be charged as a person actually residing in the 

" United Kingdom upon the, whole amount of his profits or gains 
whether 4hey arise from property in the United Kingdom or else- 
where, or from any allowance, annuity, or stipend (save as herein 
is, excepted), or from any trade, profession, employment, *or vocation 

. in the United Kingdom or elsewhere/* 

It is obvious that these Rules are not helpful in solving the general 
question. They are of limited application. The first applies only to Cases 
IV and V of Schedule D and the second only to British subjects. 

The decisions of the Courts too are not very helpful in determining 
the question of what amounts to residence. For according to these decisions 
the question of residence is a question of fact and the decision in one case 
can hardly help the decision in another. Two principles, however, may 
fairly be deemed established by the decisions : — 

(1) That a person may be resident in two or more countries. 

(2) That though the possession of an establishment available in 

the United Kingdom may be good ground for finding the 
fact of residence there, the absence of such an establishment, 
even though coupled with the possession of an establishment 
abroad, is not incompatible with residence in the United 
Kingdom (Lysaght vs. Commissioners of Inland Revenuey, 

The question how far circumstances existing before or after the year 
of charge can be taken into consideration has also been dealt with by the 
Courts. Rowlatt, J,, in Lysaght vs. Commissioners of Inland Revenue,^ 
says: ‘T do not think that the position of the gentleman during the years 
1922, 1923 and 1924, which are here in question, must be coloured by a 
reference to his previous life**, but Lord Sumner says in Levcne vs. Com- 
missioners of Inland Revenue'^: ‘T agree that the taxpayer’s chargeability 
in each year of charge constitutes a separate issue, even though several 
years are included in one appeal, but I do not think any error of law is 
committed if the facts applicable to the whole of the time are found iii 
one continuous story.” On the whole, it seems the taxation authorities in 
the United Kingdom are now inclined to look at the course of an assessee’s 
movements over ,a series of years. 

In order that visitors to the United Kingdom may have guidance in. 
ascertaining their position in relation to the question of the residence, the 

f [1^71 2 K.Bv 55, />.cr Rowlatt, J., at p Ix>rd Sumae*^ « 

Irt pp ^4-5; 13 T.G^ ^ 

• 11^71 Z K.B. 55 at p 13 T.C 511, at p. 516* 
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Board of Inland Revenue have prepared, a statement* .^whiiph is as 
follows: — ■ 

“A visitor who^ maintams no place of abpck in the United 
Kingdom and whose visits are not habitual but occasional only is 
not regarded as resident in the United Kingdom unless he has been 
in tbe United Kingdom for a period or periods equal in the whole 
to six months in the Income Tax year (beginning 6th April). 

“If, however, he maintains a place of abode in the United 
Kingdom, available for his use, he is regarded as resident for any 
year in which he pays a visit, of whatever length, to the United 
Kingdom. 

“Moreover, even though he does not maintain a place of abode 
in the United Kingdom available for his use, and does not stay 
for six months in any one year, he is regarded as becoming resident 
if he visits the United Kingdom year after year (so that his visits 
become in effect part of his habit of life) and the annual visits 
are for a substantial period or periods of time. The question of 
residence in any particular case can only be determined by reference 
to the facts of the case. But it can be said that the Board of 
Inland Revenue would normally regard an average annual period or 
^riods amounting to three months as ‘substantrial’ and the visits 
as having become ‘habitual’ after four years. And, where the 
visitor’s arrangements indicated from the start that regular visits 
for substantial periods were to be made, he would be regarded as 
resident in and from the first year.” 

As regards ''ordinary residence” again there has been a consider- 
able division of judicial opinion as to whether any, and, if so, what 
distinction is to be drawn between this expression and “residence”. 
Rowlatt, J., in Lcvene vs. Commissioners of Inland Revenue, (1927) 2 
K.B. 38, 13 T.C. 486 (493), observed that the framers of the existing 
Acts must have meant to differentiate between the two expressions. For, 
though only a person who is resident in the United Kingdom is liable to 
tax under Cases IV and V of Schedule D, the basis of liability under those 
' cases may differ according to whether the taxpayer is or is not “ordinarily 
resident”. If he is resident simpliciter then as regards foreign securities 
(Case IV, Rule 1) he is taxable on the whole of the income if he receives 
it in the United Kingdom or not, but if he is not ordinarily resident in 
the Urifted Kingdom then he is only taxed on the part that is brought into 
that country (Case IV, Rule 2). There is similar provision as regardf 
income arising from stocks, shares or rents in any foreign place (Case YJ 
Rule 3). The view of Rowlatt, J., is accepted by Lawrence , h.J., iaXysftgfi^ 
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vs. Cominissioners of Inland Revenue.’’ On the other hand, Sargant, L.J., 
in Lysaght v$. ^Commissioners of Inland Revenue,^ and Lord Hahworth, 
M.R., in Cevene vs. Commissioners of Thland Revenue,” find no distinction 
between the two expressions. 

Lord Sumner, in Lysaght vs. Commissioners of Inland. Revenue,’” 
observes that the converse of “ordinary” is “extraordinary” and therefore 
if residence is not extraordinary it is ordinary. Having regard, however, 
to the sense in which the word “ordinarily” is used in this connection it 
may be suggested that ^^occasionally** is the appropriate c<mverse <tf 
**ordinarily**. 

Domicil of 0>mpsaiies— 

Under the English law the measure of the liability to tax as regards 
foreign rents and as regards income from foreign securities, stocks and 
shares, varies (See Schedule D, Case IV, Rule 2 and Case V, Rule 3) 
according as the taxpayer is or is not domiciled in the United Kingdom, 
or if a British subject, is or is not ordinarily resident in the United Kingdom. 
In the case of companies (whatever the case may be as respects indivi- 
duals) residence and ordinary residence seem indistinguishable. Lord 
Sumner in Todd vs. Egyptian Delta Land and Investment Company, Ltd., 
said; “I think that 'a person ordinarily resident In the United Kingdom’, 
as used in the Income Tax Act, is so inappropriate a term for a person, 
albeit an artificial one, who is always and by law immoveably resident 
in the United Kingdom that it cannot be sustained**.” A company is not as 
free to move about as an individual is. Hence, a company resident in the 
United Kingdom can avoid income-tax under Cases IV and V of Schedule D 
on the full amount of its foreign investment income only by proving that 
it is not domiciled in the United Kingdom. 

The Income Tax Codification Committee (1936), therefore, felt con- 
strained to consider the question whether in the Draft Income Tax Bill a 
definition should not be given of what, in the case of a company, consti- 
tutes domicil. Two alternatives were open to the Committee; “either to 
leave companies (as at present) to prove, if they canj foreign domicil 
according to the common law, or to make an attempt to definite ‘domicil’ in 
the case of a company. An investigation of the subject revealed that it 
tvas one which,- even at the present day, remains practically unexplored, 
and which throws up problems upon which no direct statutory or jfudicialsj 
authority exists. Eor although in Professor Dicey’s ‘Conflict oi Lavis^ 

* (i927) 2 KB. 55, at p, 70r liT.C. 6n/at p. 52^^^ 

* (19^) 2 K.B. at p. 68i 13 'LG. 51L at p. 620. 

* (1987) 2 KB. 3^ « n «} 13T;»^ 48ft at p. 496. 
v(i988LiA^234*>at:iv^M3} #. 



768 The iNbiAN iNCCa^TAJf Act 

a section;i3 devoted to the subject, there appears to be no judicial authority 
(whether in relation to income tax or otlierwise) upou |he 'domi^ir as 
distinct front the ‘residence’ of a company. In that section the statement 
is made that as regards the domicil of a corporation the distinction between 
residence and domicil does not in general exist. But since, in the case of 
S’Viwdish Central Railway Co,, Ltd. vs. Thompson, it was held that a 
corporation can have two residences, and as no person can have two domi- 
cils, the statement mentioned is, it appeared to us of little value at the 
present time”.^® 

Such being the position, resort may be had to the analogy of an 
individual and accordingly a company may be said to have a domicil of 
origin in the country in which it was originally established, and that domicil 
can be changed by the company only if it permanently ceases to reside in 
that countr 5 ^ But neither codified law nor case law nor established practice ^ 
affords any authority for a definition of “domicil” framed in these lines. 
I'he Codification Committee felt that such a definition would be an inno- 
vation which could not be said to fall within the scope of codification. 
They, therefore, adopted the first alternative of leaving questions of the 
domicil qf companies to be determined, as at present, according to the 
coipmon law. 

It must have been noticed that so far as the Indian law of taxation 
IS concerued, nothing is made to turn upon the question of domicil of a 
company; It is the residence in any year and ‘ordinary residence’ which is 
adopted as the criterion of taxability. 

The Doctrine of Control — 

Companies are legal persons and the question of what constitutes resi- 
dence in the case of a company presents considerable difficulty. 

It will be noticed that under the Indian Income Tax Act as amended 
a company is resident in British India in any year if it satisfies any one 
of two conditions, of which one is that the control and management of its 
affairs is situated wholly in British India in that year. 

The English Income Tax Act does not define “Residence” of companies. 
So far as companies engaged in trade are concerned, they are governed 
by what is known as the “doctrine of control” v^hich has been evolved 
from a long line of judicial decisions. 

The present position of the English Law as regards this doctrine is 
best explained in Paragraph 31 of the Report of the Royal Commission 
bn the Income Tax of 1920 which is quoted below: — 

“It will be remembered that limited liability companies are legist 
persons created by a law passed sortie years after the re-impositibli ;; 

' “: (i925)' ■■■ ■; ■; 

Income Tu CodificaUon RepOiH:: 
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of the Income Tax in 1842. It has therefore become necessary to 
, apply ^come Tax law to a set of commercial conditions not 
contemplated When the Act of 1842 was framed. As a result of 
decisions in the Courts on questions connected with the place of 
residence of a company, there has emerged what is generally spoken 
of as the doctrine of 'control*. This doctrine is not embodied iii 
any set form of words, nor do we desire to attempt so to embody 
it. Briefly it may be stated that a company, wherever it may 
be incorporated, is deemed to reside at the place from which the 
effective control of its operations is exercised. Where its seat 
of control is within the United Kingdom the Company, in the same 
way as any other British resident, is liable to be assessed to Income 
Tax on the profits of the whole of its trading operations, whether 
they are carried on within the United Kingdom or elsewhere,** 

In Clause 21 of the Draft Income Tax Bill the Income Tax Codifi- 
cation Committee have prescribed the circumstances, based on the test of 
control, under which business will be treated as carried on in the United 
Kingdom 

For the purposes of Class D: — 

( 1 ) Where a business is carried on by a company or partnership — 

(a) the business shall be treated as carried on wholly in the United 

Kingdom — 

(i) if the operations or activities of the business take 
place in the United Kingdom ; or 

(ii) if the control of the business is in the United 
Kingdom, notwithstanding that some or all of the other 

operations or activities of the business take place outside 
the United Kingdom: 

(b) the business shall be treated as carried on partly in the United 

Kingdom and partly elsewhere if the control is not in the 
United Kingdom, but some of the operations or activities of 
the business take place in the United Kingdom. 

(2) Where a business is carried bn by an individual — 

(a) the Imsiness shall be treated as carried on wholly in the United 
Kingdom — 

(i) if the operations or activities of the business' take 
place in the United Kingdom; or 

(ii) if the individual is solely or principally resident in 
the United Kinj^om, notwithstanding that some or all ; of 
the operations 
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(6) the business shaft be treated as carried on partly in the United 
Kingdom Vnd partly elsewhere if the individual is not solely 
or principally resident in the United Kingdom, but some of 
the operations or activities of the business take place in the 
United Kingdom. 

(3) A business shall not be treated as carried on partly in the United 

Kingdom unless either — 

(a) sales; or 

{b) other transactions from which profit may directly result; or 

(c) manufacturing opemtions take place in the United Kingdom; 
and in particular the buying of goods or canvassing for orders 
in the United Kingdom for the purposes of a business carried 
on elsewhere shall not of itself be treated as the carrying 
on of that business in the United Kingdom. 

(4) ^‘Contror^ in relation to any business means the chief directing 

power, but the power of voting by members of a company shall 
not of itself constitute control. 


^^ontrol and Management** Explained — 

It has been noticed already that control and management of its affairs 
is one of the factors that determine the question of residence of a company 
in the Indian Income Tax law as it stands now. But the Indian Act does 
not define “control and management”. 

The concept of control may, however, be elucidated by a reference 
to significant judicial observations: 


The real test was laid down by Mr. Justice Hamilton in The American 
Thread Co. vs. Joyce, (1911) 6 T.C. 1 (24): 

Real Test ‘‘The right to exerew, manage and control, not 

the actual exercise of it daily and in the ordinary routine, and the decision 
as to the governing of the commercial venture, the capital to be invested, 
and the terms on which the adventure shall be carried on, is what is a 
^test of the control and management of the company”. 

The Character of Control — 

Control of business is not necessarily the same thing as “carrying 
on business”. “A company may control another company or an individual, 
or individual may control a company; but it does not necessarily follow 
that because the individual controls the company, or the company contfoi% j 
the company, or the company controls the individual, that the business ^ 
carried on by the person or company controlled is necessarily a bnsijp^^S 
carried on by the controller” Phillimore, j., in i/df; 

,^1901) a. K.B. .:879 m (1903) 
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case a company was formed in England for tHe purpose of bringing under 
a single control all the Kodak Companies oyer the whole world. To do 
this the company acquired 98 per cent of the shares of the American 
Kodak Company and retained the services of the founder manager of 
the American business. The remaining shareholders of the American 
Company were independent of the English Company. By power of 
attorney the English Company appointed the American manager with two 
other American gentlemen its proxies to vote for it at the meeting of the 
American company. There was buying and selling of goods between the 
two companies in the ordinary way. It was held that the business of the 
American company was not the business of the English company assessable 
under the English law. The ratio decidendi in this case was that though 
the English company as holding 98 per cent of the shares had undoubted 
control, they exercised that control only as shareholders and it was the 
American company and not the shareholders who were carrying on the 
business. 

In this connection notice may be taken of Apthorpe vs. The Peter 
S'choenhofen Brciving Company Ltd., (1899) 4 T.C. 41. In this case an 
English company bought all the shares except three in an American 
company and also, as far as possible, the property, plant and business of 
the same. Under the agreement entered into between the two companies, 
it was provided, in order to circumvent the American law which prevented 
alien corporations from holding real property, that the American company 
should be kept on foot and that the American company were to do every- 
thing that was necessary for vesting the management of the American 
company in the English company. The English company raised and found 
all the working capital and the Board of Directors of the English com- 
pany were to have the entire right of control and entire directing power 
over the affairs of the American company. It was held that the English 
company was really carrying on the American business, following San 
Paulo {Brazilian) Railway Co. vs. Carter, (1896) 3 T.C. 407. 

Where a person’s liability to tax is dependent upon control of business 
it is sufficient if he has the power and right of control; there need not be 
the actual exercise of right or power of controL If he forbears to 
exercise the right of control the necessary inference would be that he is 
content for the time being with the way in which his wishes are carried 
out and his interests attended to by his employees. Thus where a person 
residing in the United Kingdom was the sole owner of a business carried 
on by managers on his behalf in Canada and was alone entitled to the 
prolks and liable for the losses in connection with the business and it was 
also found sis a fact that he wsiS vested with the sole right to -manage and 
control eyeiy department of Jts affairs it was held that he ;;jvi^^essaj»fe 
for the full amount .of the profits or; gains 
Schedt^ of :the .EngKsh^^%^^ shn^l^cfor t|^ 
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under Case V, Schedule*^ ^ncdtee-fiipni “foreign fHJSsessions”). [Ogilvie 
vs. Kitton, (4908.)^S ¥]C. 336 J./' 't v" > 

A person may acquire practi^liy, aH the shares in a company, nay 
even the whole of the shares. But that does not 
shSe^Sder! ^ make the business his business. What is exactly 

the nature of his control will be evident from the 
significant observation of Lord Cozens-Hardy, Master of the Rolls : “The fact 
that an individual by himself or his nominees holds practically all the shares 
in a company may give him the control of the company in the sense that 
it may enable him, by exercising his voting powers, to turn out the 
Directors and to enforce his own views as to policy, but it does not in any 
way diminish the rights or powers of the Directors, or make the property 
or assets of the company his as distinct from the corporation’s. Nor does 
it make any difference if he acquire not practically the w^hole, but 
absolutely the whole of the shares. The business of the company does 
not thereby become his business. He is still entitled to receive 
dividends on his shares, but no more.” [Stanley vs. Gramophone and 
Typewriter Ltd., (1908) 2 K.B. 89; 5 T.C. 358 (374).] 


Of course, a person in that position may cause such an arrangement 
to be entered into between himself and the company as will be sufficient 
to make the company his agent for the purpose of carrying on the business 
and when that happens the business will become his business for the pur- 
poses of taxation. But in each case it is a question of fact whether that 
consequence follows. 


An individual corporator does not carry on the business of the 
corporation. He is only entitled to the profits of that business to a 
certain extent, fixed and ascertained in a certain way, depending upon 
the constitution of the corporation and his holding in it. This legal pro- 
position is not weakened by the fact that the extent of his interest in it 
entitles him to exercise a greater or less amount of control over the manner 
in which that business is carried on. [per Lord Cozens-Hardy, ibid]. 

It is pertinent here to note the position of Directors in relation to 
share-holders. “The Directors are not servants to 
Position of Directors. directions given by the share-holders as 

individuals; they are not agents appointed by and bound to serve the 
share-holders as their princij)als. They are persons who may, by the 
regulations, be entrusted with the control of the business, and if Sp 
entrusted they can be dispossessed from that control only by the statuto^: 
majority which can alter the articles. . Directors are not. ...... . 

comply with the directions even of all the corporators acting as indiyi^|3^; 
0f course the corporators have it in their power by jprpfwr resojt^ 
which would special- n^olutipn^ to r^pve 
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not act as they desire, but this in.^ho way answers the question.....* 

.whether the corporators are engaged in carrying on the business of the 
corporation [/^cr Lord Justice Buckley, 5 T.C. 381, 382, iftirf.]. In the 
opinion of the learned Lord Justice the. corporators are not engaged in 
carrying on the business of the corporation. 

On the other hand, it may be noted that control of a company by 
a director involves power in some shape, not merely reliance upon the 
willing co-operation of other share-holders having equal voting rights 
[Himley Estates and Humble Investments Ltd. vs. The Commissioners of 
Inland Revenue, (1933) 1 K.B. 472; 17 T.C. 367 (374-5), per Rovvlatt, J.]: 


In the Gramophone case, 5 T.C. 358, referred to above, an English 
limited company owned all the shares in a German company, duly registered 
and constituted according to German law. The German company, in fact, 
carried on the transactions, although the profits made out of those 
transactions became, through the medium of the distribution to the shares 
holders, ultimately the profits of the English company. The question was 
whether there was any evidence to support the finding of the Income Tax 
authorities that the English Company controlled the German company from 
Englandi that “the head and seat and directing power'Vof the English 
company were at the company’s registered office in London and therefore 
they were taxable on the whole of their profits. The contention of the 
Crown was that, having regard to the relations of these two companies, the 
German company was either a sham or an agent or a trustee. The Court 
of Appeal decided that having regard to the legal constitution of the two 
companies, it was neither a sham nor an agent nor a trustee and held that 
the English company was only chargeable in respect of so much of the 
profits of the German company as were remitted by way of profits or 
dividend to the United Kingdom. 


Financial control is 
Financial Control. 


not of itself equivalent to carrying on trade [per 
Cozens-Hardy, M.R. in The Egyptian Hotels, Ltd* 
vs. Mitchell, (1914) 3 K.B. 118; 6 T.C. 544]. 


In determining whether “control” amounts to “carrying on business” 
the question of im|x>rtaiice is not what there is power to do, but what has 
actually been done [per Lord Parker of Waddingtop, i&irf:, 6 T.C. 550]. 


Control as Factor in Reside^ 

The rOsidenGO of a joint-stock company is whei^ its q|>eratioiis 
we contwdl^ “There IS; no auth^ and no shadow of authority; 

• • . • . iV/hich to show ; 
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principal seat of business and the pkfce at which, ..the Company may 

be said to ‘reside’.” [Per Kelly C.B., in Calcutta Jute Mills Co. ys. 
Nicholson Cesena Sulphur Co. xs. Nicholson, (1876) 1 T.C. 83 (97)). 

In the same case Huddleston, B., observed: ‘‘The residence of ah 
artifidal person, like a trading corporation, must be considered to be where 
he carries on his business, where the real trade and business is carried 
(1 T.C 103). 

Where control is there is residence [American Thread Company vs. 
Joyce, 6 T.C. 1 (18)]. 

In the same case Lord Justice Buckley pointed out that there may be 
a control which is not a control in law for the purpose of determining 
residence (6 T.C. 33). 


See, for instance, the Gramophone case, 5 T.C. 358, where it was held 
that although all the corporators were , in the United Kingdom yet the 
facts were such as that the control was not there, that the concern which 
was carrying on the business was a foreign company and not an English 
company. 

A company, as is well known, can reside at more places than one. 

The view has been expressed that the doctrine of 
control does not afford a sure test in determining 
residence in such a case. It has been said that 
■'where a company has its control and management it resides, but not 
necessarily exclusively” [per Rowlatt, J., in Todd vs. The Egyptian Delta 
Land and Investment Co., (1928) 1 K.B. 152; (1929) A.C. 1; 14 T.C. 
119 (125)]. When the same case went to the Court of Appeal, Lord 
Hanworth, M.R., after reviewing a series of decided cases, observed: 
‘‘From this examination of the authorities, it appears that on the question 
of the dual residence of a company there is no sufficient authority for 
holding that the seat and control of the business afford the only test of 
residence or residences.” [14 T.C. 131]. It is to be noted, however, that 
on appeal the House of Lords set aside the judgments of the Court of 
Appeal and Mr. Justice Rowlatt. 


Control determining the Pbee where Trade is carried on — 

Trade is carried on where the control is exercised. 

In San Paulo Railway Co. vs. Carter [(1896) A.C. 31; 3 T.CV ? 
(410)] Halsbury, Lord Chancellor, explained that the expression 


m 


Kie trade is carried on” may be understood in two different senses. 
naay- mean where the goods in respect of which trading is carried; 
conveyed, made, bought or sold ; or speakii^ of land, urhwe it -ia 
Or used for any other puipose Of profit. That; makes the locblil^'^i^^' 
■ :i^ffiedand: whiii''af?\the:sub|eCtSvOf '^the 'tr^ 
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the place where the trade is carried on, because it is the place where the 
things corporeally exist or are dealt with. But there is another sense in 
which the conduct and management, the head and brain of the trading 
adventure, are situated in a place different from that in which the corporeal 
subjects of trading are to be found.” 

In Mitchell vs. Noble [(1926), (1927) 1 K.B. 719; 11 T.C. 372 (411)] 
"Head and Brain" does Rowlatt, J., pointed out that the phrase “head and 

not allude to clever brain*' does not allude to a clever manager. His 

manager. lordship said : “One might say in many businesses : 

‘The whole head and brain of this business are in the General Manager; 
he knows all about it and far more than all the Directors put together.* 
Therefore they leave it to him, and they are well advised in doing so. It 
is not in that sense that the reference to the head and brain is made. I 
do not think the cleverest servant in the world, although he possessed all 
the brains of the institution, could be said to be the head and brain for 
the purposes of the San Paulo case.** 

See also The American Thread Co. vs. Joyce, (1912) 6 T.C. 1 (31), 
and The Egyptian Hotels Ltd. vs. Mitchell, (1915) 6 T.C. 542 (549) 
where the Ivord Chancellor's dictum in the San Paulo case was followed. 

Likewise Lord Loreburn, L.C., observed: ‘The real business is 
carried on where the central management and control centrally abides’* 

[De Beers Consolidated Mines Ltd. vs. Howe, (1906) A.C. 455; 5 T.C. 
139 (213)]. In this case a company registered in South Africa worked 
diamond mines there. It had also its head office there, the general 
meetings of the share-holders were held in that country. The Directors* 
meetings were held both in South Africa and London, but it was in the 
United Kingdom that the majority of the Directors and Life Governors 
in fact resided and the Directors* meetings held in London were the 
meetings where the real control was exercised in all the important busi- 
ness of the company. It was held that for Income Tax purposes the 
company was resident in the United Kingdbm. 

It does not matter in the least where the actual selling and busring 
of the goods takes place. The vital consideration is where the brain 
and management and control is seated [The Egyptian Hotels Ltd, vs. 
Mitchell, (1915) 6 T.C. 542, Cozens-Hardy, M.R.]. 

, Some idea may be obtained from the judgment of Horridge, J., in the 
same case of the facts which are evidence to show where the opetiatiphs 
of a company are controlled [6 T.C. 161-2], , 

If the persons chiefly instnimental in earning a profit are appoint^^ 
by the directors of h* conipany in a particular country, the trade is carried 
on there [Apthorpe vs. Pete^ S^homhofm Brewery Co., (1899) 4 T>C. 
;4i,. (463^:;^ - 



■ A person appointed by the directors of a company may Zeroise 
control. But if his position be such that if he disobeys his masters he 
will be dismissed at the end of a term, then his control is not the sort of 
control which is looked to in determining the residence of the company^ 
In this case the eflfective control lies with the directors [5t. Louis Breweries 
\s: Apthorpe, (1898) 4 T.C. Ill (119)]. 

The place of administration is not the conclusive test of where the 
trade is carried on f.9a« Paulo Railway Co. vs. Carter, (1895) 1 Q.B." 
(580) ; 3 T.C. 344 (355), per Rigby, L.J.'j. 

The removal of the scat of control is a fact to be taken into consi-: 
deration in determining whether or not a trade has been set up and 
commenced [Fry vs. Burma Corporation Ltd., (1929), (1930) 1 K.B. 249; 
(1930) A.C. 321 ; 15 T.C. 113 (128)]. 

It may be noted that a trade is not carried on f»ily at the head- 
quarters of the business. 

See — 

Erichsen vs. Last, (1881 (1881-2), 3 Q.B.D. 414; 4 T.C. 422 
(427-8)]. 

Ppmmery and Greno vs. Apthorpe, [(1886) 2 T.C. 182 (189)]. 

A trade may be carried on at the head office of a firm, at the place 
where the goods are manufactured and also at the place where the con- 
tracts are made [Wcrle & Co. vs. Colqtthoun, (1888) 2 T.C. 402 (413) ; 
20 Q.B.D. 753; per Fry, L.J.]. 

Power over finance exercised in a country does not necessarily 
amount to carrying on business in that country [The Egyptian Hotels 
Ltd; vs. Mitchell, (1915) 6 T.C. 554]. 

The mere declaration and payment of a dividend in a country out of 
profits earned in a business otherwise wholly carried on abroad, does hot 
prevent the business in which the profits have already been earned from 
having been wholly carried on abroad [Egyptian Hotels Ltd. vs. Mitchell, 
(i9l5) 6 T.C. 552, per Lord Sumner]. 

Some criteria of liability to tax in one country in respect of income 
from business carried on in another country will be found summarized 
by Lord Sumner in the Egyptian Hotels Case, llis lordships Sa 5 ?s;'; 
"Control exercised here (i.e.. United Kingdom) over business operations 
abroad, though they are far greater in volume or magnitude, will suffice,' 
for Case 1 (S’®* Paulo (Brasilian) Railway Co. Vs. Carter].?* SO, toofi 
wilr»mere oversight regularly exercised, eyen though actual intevvehti^A 
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nevc^r becomes necessary, everything abroad going smoothly without it 
(O'gilvie vs. Kitton)?^ Some actual participation in carrying on the trade 
is necessary, though it may not go beyond passive oversight and tacit 
control. It is not enough that the proprietor merely has the legal right 
to intervene, otherwise Colquhoiin vs. Brooks , >.vould have been other- 
wise decided, for there the Respondent was entitled to intervene at any 
time, though in fact he never did so, but took his share of the profits just 
as they happened to be earned by those in control abroad.'’’^ 


Suggestions of the Codification Committee^^ : — 


Definition of “resident” 
in the case of an 
individual. [New]. 


6. (1) An individual sliall be treated as being 

resident in the United Kingdom in a year of 
charge if he — 


(a) is in the United Kingdom in the year of charge for a period 
or periods amounting in all to one hundred and eighty-two 
days or more ; or 

(&) maintains or has maintained for him n dwelling-place in the 
United Kingdom for a period or periods amounting in all to 
ninety-one days or more in the year of charge, and is in the 
United Kingdom for any time in the year of charge; or 


(c) is in the United Kingdom for any time in the year of charge 
with the intention of setting up a dwelling-place therein, and 
in that or the following year of charge sets up such a dwelling- 
place; or 

{d) having within the four years preceding the year of charge been 
in the United Kingdom for a period of, or for j>eriods 
amounting in all to, three hundred and sixty-five days or more, 
is in the United Kingdom for any time in the year of charge, 
otherwise than on an occasional or casual visit. 

(2) An individual who in a year of charge is resident in the United 
Kingdom but is not resident solely therein: — 

(a) shall be treated as being principally resident in the United 
. Kingdom if, in the year of charge — 

(i) he maintains or has maintained for him a dwelHng- 
pUce or a place of business in the United Kingdom, but 
neither a dwelling-place nor a place of business elsewhere; 


** (1908) 5 T-C. 338/ 

(1^) 14 A.d 4^5 2 T.Cv 
”■6 T,C-'542 'at-jpage:-S^i " ' 
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(ii) he neither maintains nor has maintained for him a 
dwelling-place or a place of business in any country, but 
is domiciled in the United Kingdom ; 

{b) shall, in a case to which paragraph (a) does not apply, be 
treated as being principally resident in the United Kingdom 
if he appears in view of all the circumstances of his case to 
be so resident, regard being had in particular to his domicil, 
nationality, and habits of life. 

7. “A comi)any shall be treated as resident in the United Kingdom 
Definition of "resident” ^ charge if it is controlled in the United 

In the case of a company. Kingdom, or if it maintains in that year an 
[New]. established place of business in the United 

Kingdom and any substantial part of the activities of the company, whether 
administrative or other, is conducted in the United Kingdom, but a company 
shall not be treated as so resident by reason only of the fact that it has 
a registered office in the United Kingdom at which is transacted such 
administrative business only as is necessary to comply with the require- 
ments of the Companies Act, 1929.” 

Analysis of Sec. 4A — 

Clause (a) applies only to an individual. 

In any year — 

Section 4 (1) mostly refers to residence during previous year. The 
words “in any year” in the present section are intended to refer to the 
period which may be the previous year of the person concerned. 

Section 4 (1) (b), for example, says that “if such person is resident 
in British India during such year.” Suppose ‘the previous year’ of a 
particular individual is from 14 Ashar, 1345, (Rathjatra, 1345) to 3rd 
Ashar, 1346 (day preceding Rathjatra, 1346), i.e., from 29th June, 1938, 
to 18th,June 1939. 

(i) If this individual be in British India for a period of 182 days 
or more during this period he will be ‘resident in British India’ during 
that previous year within the meaning of Section 4 (1) (b). 

(ii) If the same individual, instead of being in British India for 182 
days or more as in the above illustration, ( 1 ) maintains a dwelling-house 
•in British India during that period, for a period or periods amounting tit, 
all to 182 days or more, and (2) is in British India for any time durii^^i 
the period from 29th June 1938 to 18tb June 1939 be Wifl be resident 
British India during the previous year for the purposes of Sectidn 4 (1) |b)|l 

N.B. 1. In either case the period of 182 days need not be coari^^v 
It may be the aggregate of differ^ detached periods, only 
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periods must be within the period from 29th June 1938 to 18th June 1939 
in the above illustrations. 

2. In illustration (ii) above the individual need not be in British 
India during any of the periods aggregating to 182 days. He maintains 
a dwelling place in British India, say, from 1st July 1938 to 30th September 
1938, then from 1 November 1938 to 22nd December 1938, then again 
from 1st February 1939 to 31st March 1939. These periods aggregate 
to more than 182 days. During none of these periods he is in British 
India. But he comes to British India in May 1939. He has fulfilled the 
requirements of Section 4A (a)(ii) and he will be ‘resident in British India 
during the previous year' for the puri)oses of Section 4(1) (b). 

(iii) In Section 4A (a) (iii) the period of four years preceding that 
year (previous year) would according to the above illustration cover the 
period from 29th June 1934 to 28th June 1938. ‘Four years' here do not 
mean four such periods (previous years). If during this period from 
29th June 1934 to 28th June 1938 an individual has been in British India 
in all for 365 days or more and then if he is in British India for any time 
during the period from 29th June 1938 to 18th June 1939, he shall be 
resident in British India for the purposes of the Act. 

N.B . — Here again the individual need not be in British India for any 
continuous period of 365 days. 

Cl. (b) — Note the difference in language between clauses (b) and (c). 

Clause (b) deals with the question of residence of a Hindu undivided 
family, firm or other association, while clause (c) deals with the question 
of residence of a company. Both the clauses are based on the doctrine of 
control. But in the cases of Hindu undivided family, firm or other asso- 
ciation of persons the control need not be wholly in British India. If the 
control or management of its affairs be not wholly without British India, 
i.e., if some control be within British India, it is resident in British India. 
In the case of a company, however, in order to make the company resident 
in British India, the whole control must be in British India. 

Cl. (c) — ^A company is resident in British India in any year — 

(i) if the whole control during that year be in British India. 

or (ti) if its income arising in British India in that year exceeds its 
otitside income of that year. 
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CHAPTER 11. 


Income-tax Authorities. 

5. (i) There shall be the ^5. (i) There shall be the 

following classes of Income-tax following classes of Income-tax 
authorities for the purposes of authorities for the purposes of 
this Act, namely: — this Act, namely: — 

(o) The Central Board of (o) the Central Board of 


Revenue, 

(h) Commissioners of In- 
come-tax, 

(c) Assistant Commis- 
sioners of Income-tax, 
and 

(d) Income-tax Officers. 

^2y* * * * 

®(5) *The Central Govern- 
ment may appoint a Commis- 
sioner of Income-tax for any 
area specified in the order of 
appointment. 


Revenue, 

(/>) Commissioners of In- 
come-tax, 

(c) Assistant Commis- 
sioners of Income-tax 
who may be. either 
Appellate Assistant 
Commissioners of In- 
come-tax or Inspecting 
Assistant Commission- 
ers of Income-tax, 

(d) Income-tax Officers, 


(4) ®The Central Govern- 
ment may appoint for any area 
as many Assistant Commis- 
sioners of Income-tax and In- 
come-tax Officers as it thinks 
fit. They shall perform their 
functions ^[in respect of such 
persons or classes of persons 
and of such incomes or classes 


(2) The Central Govern- 
ment may appoint a Commis- 
sioner of Income-tax for any 
area specified in the order of 
appointment, and may appoint 
Commissioners of Income-tax, 
not more than three in all, each 
to discharge, without reference 
to area, and to the exclusion of 


of income] and in respect of 
such areas as the Commissioner 
of Income-tax may direct ® [and, 
where two or more Assistant 


^ Repealed by the Central Board of 
Revenue Act, 1924 (IV of 1924). 

* Substituted by the Indian Income Tax 

(^cond Amendment) Act, 1933 
(XVIII of 1933). 

• Thii Government of India (Adaptation 


any Commissioner appointed 
for any area, the functions of a 
Commissioner in respect of any 
cases or classes of cases assign- 
ed to him by the Central Board 
of Revenue. 

(.?) The Central Govern- i 
ment may appoint for any are® 


ot Indian Laws) Order, 1^, 

* Amended by the Indian Income Tax 
(Seddnd Amendment) Act, 1933 
(XVIII of 1933). 

' Ii^fted by Indhuj^ l^cmne Tax, iW, 


‘ Hris section Was suBsUtttted for ^ 5 
OE^nal section by; Sec. 6 of UiiB 
fAmendme^^ 

Act, 1939 (vw mmh ' 
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Commissioners of Income-tax 
or Income-tax Officers have 
been appointed for the same 
area, in accordance with any 
orders which the Commissioner 
of Income-tax may make for 
the distribution and allocation 
of the work to be performed,] 
The Commissioner may, by 
general or special order in 
writing, direct that the powers 
conferred on the Income-tax 
Officer and the Assistant Com- 
missioner by or under this Act 
shall, in respect of any specified 
case or class of cases, be exer- 
cised by the Assistant Commis- 
sioner and the Commissioner, 
respectively, and, for the pur- 
poses of any case in respect of 
which such order applies, re- 
ferences in this Act or in any 
rules made hereunder to the 
Income-tax Officer and the 
Assistant Commissioner shall 
be deemed to be references to 
the Assistant Commissioner 
and the Commissioner, respec- 
tively. 


AUTHORITIES 72 1 

as many Appellate or Inspect- 
ing Assistant Commissioners of 
Income-tax and Income-tax 
Officers as it thinks fit. 

{ 4 ) Appellate Assistant 
Commissioners of Income-tax 
shall be under the direct control 
of the Central Board of Reve- 
nue and shall perform their 
functions in respect of such 
persons or classes of persons 
and of such incomes or classes 
of income and in respect of 
such areas as the Central Board 
of Revenue may direct, and, 
where two or more Appellate 
Assistant Commissioners have 
been appointed for the same 
area, in accordance with any 
orders which the Central Board 
of Revenue may make for the 
distribution and allocation of 
the work to be performed. 


(5) Inspecting Assistant 
Commissioners of Income-tax 
and Income-tax Officers shall 
perform their functions in res- 
pect of such persons or classes 
of persons and of such incomes 
or classes of income and in 
respect of such areas as the 
Commissioner of Income-tax 
may direct, and, where two or 
more Inspecting Assistant 
Commissioners of Income-tax 
or Ihcome-tax Officers have 
'been appointed for the same 
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(5) The; Central Board of 
Revenue may, by notification 
in the Official Gazette, appoint 
Commissioners of Income-tax, 
Assistant Commissioners of In- 
come-tax, and Income-tax Offi- 
cers to perform such functions 
in respect of such classes of 
persons or such classes of in- 
come, and for such area, as may 
be specified in the notification, 
ai^ thereupon the functions so 
specified shall cease, within the 
Specified area, to be performed, 
in respect of the specified 
classes of persons or classes of 


orders which the Commissioner 
of Income-tax may make for 
the distribution and allocation 
of the work to be performed. 
The Commissioner may, with 
the previous approval of the 
Central Board of Revenue, by 
general or special order in 
writing, direct that the powers 
conferred on the Income-tax 
Officer and the Appellate 
Assistant Commissioner by or 
under this Act shall, in respect 
of any specified case or class of 
cases, be exercised by the 
Inspecting Assistant Commis- 
sioner and the Commissioner 
respectively, and, for the pur- 
poses of any case in respect of 
which such order applies, 
references in this Act or in any 
rules made hereunder to the 
Income-tax Officer and the 
Appellate Assistant Commis- 
sioner shall be deemed to be 
references to the Inspecting 
Assistant Commissioner and 
the Commissioner, respectively. 

(d) The Central Board of 
Revenue may, by notification in 
the Official Gazette, empower 
Commissioners of Income-tax, 
Appellate or Inspecting Assis- 
tant Commissioners of 
Income-tax and Income-tax 
Officers to perform such func- 
tions in respect of such classes ■ 
of persons or such classes bf 
income and for such area aa. ^ 
may be specified in the 
fication, and thereupon 
functiot^ so s^cified 
'cease- within ;Uie specified 
fo-he. performcd'ih- 



income, by the authorities ap- 
pointed under sub-sections (i) 
and {4). 


(6) Assistant Commissioners 
of Income-tax and Income-tax 
Officers appointed under sub- 
section (4) shall, for the pur- 
poses of this Act, be subordi- 
nate to the Commissioner of 
Income-tax appointed under 
sub-section (3) for the ^area in 
which they perform their func- 
tions. 


* Amended by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 
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tile specified classes of persons 
or classes of income by the 
other authorities appointed 
under sub-sections (2) and 
(3). 

(7) Assistant Commis- 
sioners of Income-tax ' and 
Income-tax Officers shall, 
for the purposes of this 
Act, be subordinate to the 
Commissioner of Income-tax 
for the area in which they 
perform their functions, or 
where they perform functions 
assigned to them by a Commis- 
sioner of Income-tax appointed 
without reference to area, to 
that Commissioner. 

(8) All officers and persons 
employed in the execution of 
this Act shall observe and 
follow the orders, instructions 
and directions of the Central 
Board of Revenue: 
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Provided that no such orders, 
instructions or directions shall 
be given so as to interfere with 
the discretion of the Appellate 
Assistant Commissioner in the 
exercise of his appellate func- 
tions.] 

*5A. (7) The Central 
Government shall appoint an 
Appellate Tribunal consisting 
of not more than ten persons 
lo exercise the functions 


' iU anioided by Pirt II of the Ioodbo^ 

. tax { Amendroeht) Art. 1939, "to 
into force not tater than two yeata, 
- fiom the M :tb« 
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conferred on the Appellate 
Tribunal by this Act. 

(2) The Appellate Tribunal 
shall consist of an equal 
number of judicial members 
and accountant members as 
hereinafter defined. 

(2) A judicial member shall 
be a person who has exercised 
the powers of a District Judge 
or who possesses such qualifi- 
cations as are normally required 
for appointment to the post of 
District Judge; and an account- 
ant member shall be a person 
who has, for a period of not 
less than six years, practised 
professionally as a Registered 
Accountant enrolled on the 
Register of Accountants 
maintained by the Central 
Government under the Audi- 
tors Certificate Rules, 1932: 

Provided that the Central 
Government may appoint as an 
accountant member of the Tri- 
bunal any person not possessing 
the qualifications required by 
this sub-section, if it is satisfied 
that he has qualifications and 
has had adequate experience of 
a character which render him 
suitable for appointment to the 
Tribunal. 

( 4 ) The Central Goverri- 
ment shall appoint a judicial 
member of the Tribunal to 
president thereof. 

(5) The^ powers and f unci', 
tions of th#AppeIlate TribiiH|d‘ 
may be exercised and , di^l 
charged by Benches constitq^l 



725 


-TAX AUTHORITIES 

from members of the Tribunal 
by the president of the 
Tribunal. 

(d) A Bench shall consist of 
not less than two members of 
the Tribunal, and shall be cons- 
tituted so as to contain an equal 
number of judicial members 
and accountant members, or so 
that the number of members of 
one class does not exceed the 
number of members of the 
other class by more than one. 

(7) If the members of a 
Bench differ in ooinion on any 
point the point shall be decided 
according to the opinion of the 
majority, if there is a majority; 
but if the members are equally 
divided, they shall state the 
point or points on which they 
differ, and the case shall be 
referred by the president of the 
Tribunal for hearing on such 
point or points by one or more 
of the other members of the 
Tribunal, and such point or 
points shall be decided accord- 
ing to the opinion of the 
majority of the members of the 
Tribunal who have heard the 
case, including those who first 
heard it. 

( 8 ) Subject to the provisions 
of - this Act, the Appellate 
Tribunal shall have power to 
regulate its own procedure, 
and the procedure of Benches 
of the Tribunal in all matters 
arising out of the discharge of 
its functions, including the 
pWee' at which the Benches 
^ ^all hold , , 
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History — 

Act XXXII of I860 named the followihg classes of Income Tax 

' , . authorities, namely, besides the Governor-General 

Act XXXIf of 1860. f T • r' t 

^ of India m Council:— 

(0) Commissioners for Presidency Towns and Straits Settlement. 
(6) Special Commissioner for Presidency Towns and Straits Settle- 
ment. 

. (c) Assessors. 

J^d) Except in the Presidency Towns and Straits Settlement, Col- 
lectors of Land Revenue to be entrusted with execution of the 
Act and management of duties. 

{c) Deputy Collectors as Assessors. 

{f) ICx-officio Assessors for Interest on Government securities. 

{g) Ex-officio Assessors for Civil salaries. 

(/x) Ex-officio Assessors for Military pay. 

(1) Ex-officio Assessors for Marine pay. 

(;) Ex-officio and Special Assessors for pensions. 

The Government had the power to appoint special Assessors for other 
Departments. It was further provided in that Act by its Section VII that — 

‘'the duties imposed by this Act shall, subject to the provisions 

Duties to be under direction and manage- 

vhose direction and ment of the Governor-General of India in Council, 
management. tjjg several Governors, Lieutenant-Governors, and 

Chief Commissioners, for the time being in each Presidency, 
Lieutenant-Governorship, and Province. The said Governments and 
Authorities respectively are hereby empowered to do all such acts 
and things, subject as aforesaid, as may be deemed necessary for the 
collecting, receiving, and accounting for the said duties throughout 
the respective Presidencies, Lieutenant-Governorships and Provinces, 
for which the said Duties are assessed, in the like manner as they 
are authorized to do with relation to any other Duties or revenue 
under their care.” 


It was also provided that all or any of the powers, duties, conferrtM 
and imposed by this Act on a Collector and on a Commissioner of Revenue, 
may be exercised and performed by such other officers or persons as the 
local Government shall from time to time appoint in this behalf. 


In Act VII of 1918 the person entrusted with the duties of Incoinc 


Act Vir of 1918. 


Tax Officers was known as "Collector” which waA ' 
defined in Section 2 (5) as follows:--- 


“Collector” includes any officer whom the local Government 
appoint to exercise or perform all or any of the powers or duties confe^^J 
by this Act on a Collectoti and means in relation to any assessee viCsa^S;^^;* 
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on business, the Collector of the place where the principal place of business 
of such assessee is situate and in relation to any other assessee the Collector 
of the place where such assessee resides. 

The other authority named was Commissioner which term was defined 
to include *'any officer whom the local Government may appoint to exercise 
or perform all or any of the powders or duties conferred by this Act on a 
Commissioner.” 

Income Tax Authorities named in the Original Act XI of 1922:— 

(1) There shall be following classes of Income 
Section 5 of 1922. Tax Authorities for the purpose of this Act, 
namely 

(a) A Board of Inland Revenue, 

(b) Commissioners of Income-Tax, 

(c) Assistant Commissioners of Income-tax, and 

(rf) Income Tax Officers. 

(2) The Board of Inland Revenue shall consist of one or more persons 
appointed by the Governor-General in Council. 

(3) There shall be a Commissioner of Income-tax for each Province 
who shall be appointed by the Governor-General in Council after consi* 
deration of any recommendation made by the Local Government in this 
behalf. 

(4) Assistant Commissioners of Income-Tax and Income-Tax Officers 
shall, subject to the control of the Governor-General in Council, be appointed 
by the Commissioner of Income-tax by order in writing. They shall perform 
their functions in respect of such classes of persons and such classes of 
income and in respect of such areas as the Commissioner of Income-tax 
may direct. The Commissioner may, by general or special order in writing, 
direct that the powers conferred on the Income-tax Officer and the Assistant 
Commissioner by br under this Act shall, in respect of any specified case 
or class of cases, be exercised by the Assistant Commissioner and the Com- 
missioner, respectively, and, for the purposes of any case in respect of which 
such order applies, references in this Act or in any rules made hereunder 
to the Income Tax Officer and the Assistant Commissioner shall be deemed 
to be references to the Assistant Commissioner and the Commissioner, 
respectively. 

(5) The Board of Inland Revenue may, by notification in the Gazette 

of India, appoint Commissioners of Income-tax, Assistant Commissioners 
of Income-tax and Income-tax Officers to perform such functions in 
respect of such classes of persons or such classes of Income^ and for such 
areay as sp^fied in the 

SO specified $b# ceasej within; the 
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of the specified classes of persons or classes of income, by the authorities 
appointed under Sub-sections (3) and (4). 

(6) Assistant Commissioners of Income Tax and Income Tax Officers 
appointed under Sub-section (4) shall, for the purposes of this Act, be 
subordinate to the Commissioner of Income-tax appointed under Sub-section 
(3) for the province in which they perform their functions. 

Subsequent Amend- following amendments were subsequently 

ments. made 

(A) The Central Board of Revenue Act, 1924 (Act IV of 1924), 
which came into force on 1st April, 1924, by its Section 4 
and Schedule, laid down in Section 5 — 

(i) in clause (a) of Sub-section (1), for the words '*a 
Board of Inland Revenue*' tlie words “the Central 
Board of Revenue" shall be substituted; and (ii) 

' Sub-section (2) shall be omitted. 


>k ♦ 4c 3ie 

In Sub-section (S) of Section 5..,, for the 


words “the Board of Inland Revenue" the words “the Central 
Board of Revenue" shall be substituted. 

(B)_The Indian Income-tax (Amendment) Act, 1933 (Act XVIII 
of 1933) which came into force on 11th September, 1933, 
by its Section 2 laid down: — 

In Section 5 of the Indian Income Tax Act, 1922, (herein- 
after referred to as the said Act), — 

(a) for Sub-section (3) the following Sub-section shall be 

substituted, namely: — 

(3) The Governor-General in Council may appoint a 
Commissioner of Income-tax for any area speci- 
fied in the order of appointment. 

(fc) in Sub-section (4) — 

(i) for the words “in respect of such classes of persons 
and such classes of income" the words “in respect 
of such persons or classes of persons and of such 
incomes or classes of income” shall be substituted, 
and 

(ii) after the words “in respect of such areas as the 
Commissioner of Income-tax may direct” the: 
following words shall be inserted, namely ^ 

" “and, where tvi^ pr more Assistant C^Oirhi$si^^ 

of IncpmiJ-ttgi; <?r Incpinf-Tftj? 
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appointed for the same area, in accordance with 
any orders which the Commissioner of Income- 
Tax may make for the distribution and allocation 
of the work to be performed'’ ; and 
(c) in Sub-section (6), for the word ''province" the word 
"area" shall be substituted. 

Note: — T he italicised words "The Governor-General in Council" were 
replaced by the words “Central Government" by the Government of India 
(Adaptation of Indian Lav/s) Order, 1937 which came into force on 1st day 
of April, 1937. 

(C) The Government of India (Adaptation of Indian Laws) 
Order 1937 which came into force on the 1st day of April, 
1937, has laid down: — 

Section 5 — For the first sentence of Sub-section (4) 
substitute "'J'he Central Government may appoint for any 
area as many Assistant Commissioners of Income-tax and 
Income-tax Officers as it thinks fit". 

For the words "Gazette of India" substitute the words 
"Official Gazette". 

After all subsequent amendments up to the end of the year 1938 the 
Section stood as given above just before its amendment by Act VII of 
1939. 

English Law — 

The English Income Tax Act, 1918, in its Part V, Sections 57 to 97, 
provides for ‘Administration’ of the law. The Statute names the following 
authorities : — 

1. Commissionea's of Inland Revenue (Section 57). All duties of 

income-tax shall be under the care and management of the 
Commissioners of Inland Revenue. Section 57 gives the 
general powers and duties of such Commissioners. 

2. General Commissioners, 

or 

the Commissioners for the general purposes of the Income 
Tax (Section 58). 

They are to act for separate areas referred to as divisions 
(Section 90), 

Section 59 contains provisions for appointment of General 
Corhmissioners.: 

Alt matters relati^ to the income-fax under Schedules A, 
B ind not directed by the Act to 
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executed, and under Schedule E so far as they are not 
executed, by any other Commissioners, shall be executed by 
the General Commissioners (Section 58). 

3. The Land Tax Commissioners (Section 60). They are appointed 
by Acts of Parliament passed from time to time for the pur- 
pose. If in any division there Shall be neglect in appointing 
General Commissioners, or if the Commissioners appointed 
shall neglect or refuse to act, or having acted, decline to 
act further, the Land Tax Commissioners shall take upon 
themselves the execution of the Act. 


4. Additional Commissioners (Section 61). They are really 

selected by the General Commissioners and discharge func-, 
tions delegated to them by the General Commissioners. 

5. Special Commissioners (Section 67). The Commissioners of 

Inland Revenue, together with such other persons as the 
Treasury by warrant may from time to time appoint, shall 
be Commissioners for special purposes of the Income Tax 
Acts or ‘the Special Commissioners’. 


6. Other Commissioners for deductions at sources: — 

(o) The Governor and Directors of the Bank of England 
and of the Bank of Ireland and the National Debt 
Commissioners are appointed Commissioners by Section 
68 with powers of General Commissioners for the 
purpose of making assessments in respect of interest, 
annuities, dividends, etc., payable to either Bank out of 
the Public Revenue of the United Kingdom or payable 
by them (Section 68). 


(ft) The Lord Chancellor, the Judges, and the principal officer 
or officers of each Court or public department of office 
under the Crown are given authority to appoint Com- 
missioners from among the officers of that court or 
department ( Section 69) . 


(c) Commissioners for public offices in Municipalities (Section 
70). 

7. Inspectors and Surveyors (Section 75). 

To be appointed by the Treasury as assessors in certain ca^ : 
(Section 77). 


8, Assessors (Section 76). 

(appointed by the General Commissioners). 

9. Collectors (Section 80). 

(appointed by the 




g J , tNC6ME-TAX AUTHORITIES 731 

Provisions as to assessment are contained in Part VI, Sections 98 
to 132, of the Statute. 

Part VII, Sections 133 to 152, make provisions for appeals. 

Section 133 contains prohibition against altering assessments except on 
appeal. 

Section 136 gives right of appeal. 

A person aggrieved by any assessment upon him, made by the Addi- 
tional Commissioners, or by the Assessor or by a Surveyor or by any 
objection by the Surveyor to any assessment made by the Additional 
Commissioners shall be entitled to appeal to the General Commissioners. ■ 

Section 147 gives appeals against special assessments to the Special 
Commissioners. 

Section 148 gives other appeals to Special Commissioners. 

Section 149 provides for statement of Case for opinion of High Court 
by the Appellate authority. 

Section 149 (3) makes provision for appeal from the decision of the 
High Court to the Court of Appeal and thence to the House of Lords. 

Functions of the several classes of Indian Income Tax authorities: — 

Functions of the several classes of Income Tax authorities are defined 
by the Indian statute. See, for example. Sections 5, 32, 33, 54, Chapter 
IX-A, Sections 64 and 66, which give the functions of the Commissioner. 

Sections 31 and 53 give the functions of the Assistant Commissioner. 

Sections 22, 23 — 29, 34, Chapters V — VII define the functions of 
the Income Tax Officers. 

Authorities appointing these several classes of Income Tax authorities 
are empowered by this Section to specify the area, cases or classes of cases, 
persons or classes of persons, incomes or classes of income in respect of 
tohich any particular authority shall function. Once these are specified the 
authorities thus appointed shall discharge such functions as are allotted to 
them by the Statute. Take, for example, the case of an Income Tax Officer. 
Section 2 (7) defines 'Income Tax Officer’ to mean "a person appointed 
to be an Income Tax Officer under Section 5”. Section 5 (3) [Old Section 
5 (4)] authorizes the Central Government to appoint Income Tax Officers 
for any area. -Present Section 5 (5) [Old Section 5 (4)] lays down that 
(hey "shall perform their functions in respect of such persons and classes 
of persons «md of such incomes or clitsses of income and in respect of such 
areas as the Comriiissioher of Income Tax may direct.” Thjs clause doi» 
>iot detoe ^6r detcmiine their functions, Provisions for such functitos!; 
ureto various Sectio|m 1^; 23, 
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45 and 46 may be named as some of them. Suppose an Income Tax Officer 
made assessment in respect of A in area ‘X’ ahd issued demand notice. 
Then in exercise of power under Section 5 (5) the Commissioner directs 
that henceforth he shall perform his functions in lespect of area and 
another Income Tax Officer is appointed in respect of area ‘X^ A question 
may arise who will realize the arrear tax from A, (say) by a proceeding 
under Section 46. The Section speaks of “the Income Tax Officer” and 
the use of the definite article might be taken as meaning the Officer who 
made the assessment and demand. But the proper view seems to be that 
the Income Tax Officer who is at present functioning in respect of the 
area shall function in respect of this arrear also under Section 46. In 
conferring powder under Section 5 (5) it is neither contemplated nor 
competent to specify or limit the functions. Income Tax Officer’s functions 
are conferred on him by the statute and are not dependent on any authori- 
zation by any authority. Section 5 simply empowers certain authorities 
to specify where and in respect of wdiom and in respect of which income 
such officers shall function. When these are specified the Income Tax 
Officer shall fully function there in respect of the persons specified, if 
any, and in respect of income specified, if any. 


CHAPTER III. 

Taxabi^e Income. 


Old Section. 

6 . Save as otherwise pro- 
vided by this Act, the following 
heads of income, profits and 
gains, shall be chargeable to 
income-tax in the manner here- 
inafter appearing, namely: — 

(0 Salaries. 

(ii) Interest on securities. 

(Hi) Property. 

(iv) Business. 

(v) Professional earnings. 

(vi) Other sources. 


New Section. 

6 . Save as otherwise pro- 
vided by this Act, the following 
heads of income, profits and 
gains, shall be chargeable to 
income-tax in the manner here- 
inafter appearing, namely: — 
(i) Salaries. 

(«) Interest on securities. 
Income from property, 
^{iv) Profits afid gains of 
business, profession or 
vocation. 

*(v) Income from otHei^ 
sources. 

* These clauses -were substituted 
brieinal clauses (iii), (iv), 

(vi) by Sec. 7 of tbs ItidiSn 
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s: 


m 


History- 

Classes of income chargeable to income-tax under Act VII of 1918 
Section 5 (Act VII of were given by its Section S in the following 
1918). manner: — 

'*Save as otherwise provided by this Act, the following classes of income 
shall be chargeable to income-tax in the manner hereinafter appearing, 
namely : — 

(i) Salaries. 

(n) Interest on securities. 

(in) Income derived from house property. 

(iz/) Income derived from business. 

(v) Professional Income. 

(z'i) Income derived from other sources.” 

English Law — 

The different heads of income chargeable to income-tax under the 
English law are classified, according to the sources from which they arise, 
in five Schedules — ^A, B, C, D and E — of the English Income-tax Act 
of 1918. 


Schedule A, contains the tax — 

In respect of all lands, tenements, hereditaments and heritages in 
the United Kingdom. 

But Schedule A does not apply to all lands, tenements, etc. They 
must be ^capable of actual occupation” (vide General Rule No. 1). 
Moreover, the Finance Act of 1926 has transferred many important 
properties from Schedule A to Schedule D (See Section 28 and 3rd 
Schedule, Act of 1926). 

Schedule A covers income derived from the exercise of the rights of 
property in land and the income-tax charged under it is popularly known 
as the ‘'landlord’s property tax”. 

Schedule B, contains the tax — 

In respect of the occupation of all lands, tenements, hereditaments, 
and heritages in the United Kingdom. 

Schedule B thus covers income derived from the occupation of certain 
kinds of land and* the tax charged under it is sometimes called “the 
farmer's income-tax”. But this name is not quite correct inasmuch as 
the tax under this schedule applies not only to agricultural lands but to 
some other classes of land as well. 

iS'cfeedit/e C relates to^ 

annuities, dividend and ^kres: 

. of : '’the'.' 
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Kingdom or of any forei^ State or British possession, if payable 
in the United Kingdom, 

Schedule D relates to — 

Profits or gains arising from trades, professions and other occupa- 
tions, and any income not covered by any other Schedule. 

It is divided into six Cases, given below, relating to income from 
sources noted against them: — 

Case I — any trade not contained in any other schedule; 

Case II — any profession, employment, or vocation not contained in 
any other schedule ; 

Case III — Profits of an uncertain value and other income ; 

Case IV — Income arising from securities out of the United King- 
dom except such as is charged under Schedule C; 

Case V — Income arising from possessions out of the United 
Kingdom ; 

Case VI — Any annual profits or gains not falling under any of the 
foregoing Cases and not charged under any other schedule. 

Schedule D is thus almost all-embracing in character and, therefore, 
the most important of all the schedules. 

Schedule E relates to tax in respect of — 

Every public office or employment of profit, and every annuity, 
pension, or stipend payable by the Crown or out of the public revenue 
of the United Kingdom, other than annuities charged under 
Schedule C. 

There are rules of assessment under each of these Schedules ; besides, 
there are many rules in the body of the Income-tax Act of 1918 while many 
additions have been made by the Finance Acts of later years. 

The classification noted above has proved unsatisfactory, as will be 
evident from the following observation of the Income Tax Codification 
Commi@:ee : “The existing classification of income cannot be defended on 
any logical ground and was, no doubt, largely based on administrative 
convenience. On the one hand, it involves the distribution of income 
of the same nature among different Schedules and Cases;. . On 

the other hand, the existing classification brings together matters having; 
no intelligible connection........ We, therefore, decided to recommend 

that the existing classification be abandoned, and have attempted to device > 
a new classification more readily Intelligible to the tax-payer” (Income ;; 
Tax Codification Committee Report, 1936, Vol. I, p. 27). 

llie Gommittee have classified all the different classes of 
^tscjcaijle tinder the five Schedules, undw two heads^fJnited- 
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In^me and Foreign Income — following the fundamental principle of the 
English income-tax law that “either that from which the taxable income 
is derived must be situate in the United Kingdom or the person whose 
income is to be taxed must be resident there” [per Lord Herschell, in 
Colquhoun vs. Brooks, (1889) 14 A.C. 493 ( 504) ; 2 T.C. 490 (499)]. 

Under these two heads the Committee have suggested the following 
classes of income in all : — 

United Kingdom Income — 

1. — Income from property In land. 

2. — Income from occupation of certain land. 

3. — Tithe rent charges and other miscellaneous income from land 

and dues. 

4. — Income from trades and professions. 

5. — Income from offices and employments. 

6. — Pensions. 

7. — Interest, annuities and other annual payments payable out of 

public revenue. 

8. — Other interest. 

9. — Dividends. ^ 

10. — Other annuities and annual pajTnents, Including patent royalties. 

11. — ^Income from certain other sources. 

Foreign Income — 

1. — ^Interest, dividends and other annual payments payable through 

agents in the United Kingdom. 

2. — Other interest and dividends, and rent. 

3. — Income from offices and employments. 

4. — Income from certain other foreign possessions. 

(Income Tax Codification Committee Report, 1936, Vol. II, p: 3). 

A comparison between the English and the Indian Law in relation 
. j .. to the respective heads of income taxable under 

Law*ron^red. ” them will show that the Indian Law is more 

comprehensive in this respect. See notes under 
Sec. 12 under the head “Difference between Indian and English Law”. 
[See also Commissioner of Income-tax vs. R. Panchpakesa Ayyar, (1931), 
A.I.R. 1932 Mad. 424=6 I.T.C. 69.] 

Scope of (3iai»ter III:— ^ 

In viewr of the scheme of the Statute as expressed through Sections 
3, 4 and 2 (15) it would hive perhaps been more appropriate to expresa': 
Sections ^ t 9 jn a manner indi^ that ffiese weire intended 
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Section 3 makes the ‘total income' chargeable to tax and Sections 4 and 
2 (15) define what will be chargeable ‘total income'. Section 6 really 
means to say that 'income, profits and gains* under the following heads 
shall be computed br ascertained in the manner hereinafter appearing, etc. 
Sections 7 to 12 again really intend to say that “income, profits or gains** 
under the head — 

Salaries. 

Interest on securities. 

Income from property. 

Profits and gains of business, profession or vocation. 
Income from other sources. 

shall be or shall mean and include — 
any salary, etc. 
the interest receivable, etc. 
the bona fide annual value, 
profits and gains of business, etc. 
income, profits and gains of every kind, etc. 

These Sections are not intended to make anything chargeable to 
tax apart from the provisions contained in Sections 3 and 4. The 

whole Chapter III is devoted to enumeration and computation of the 
different classes of income, profits and gains, their chargeability to income- 
tax being left to be determined by Sections 3 and 4. Section 7, for 
example, enumerates what items will come under the head ‘salary*, but 
does not say a word as to where this salary is to accrue, etc. Whether 
or not an item satisfying the requirements of Section 7 will at all be 
liable to taxation shall have to be determined with reference to the 
requirements of Section 4 and then shall be charged to tax according to 
the provisions of Section 3, Similar wdll be the case with the items coming 
within the other sections of this Chapter. 

Section explained — 

The Judicial Committee refers to this as the real charging section in 
Probhat Chandra Barua vs. Emperor, [(1930), 57 I. A. 228= (1930) P.C. 
209=5 I.T.C. 1]. 

^'In the manner hereinafter appearing^: — 

(i) Salaries. — See Section 7. 

(ii) Interest on securities.— See Section 8. 

(Hi) Income from Property . — See Section 9. 

(iv) Profits and gains of business, profession or vocation,-^S^: 
■■ ■ SectionTO.' ■ 

(v) income Jrom other sdurcfs.^S^ 
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Income Tax is one tax — 

Though the heads of income may be different, each item of a person's 
income is not to be separately taxed. What is sought to be taxed is the 
“total income" of a person, and so income-tax is a composite tax covering 
the entire income. Rankin, C.J., observed in Behari Lall Mullick’s case, 
[(1927) 54 Cal. 630=1927 Cal. 553=31 C.W.N. 557=2 I.T.C. 328]: 
“There is, however, one principle often appealed lo in the English cases 
which is even more clearly applicable to the Indian than to the English 
Acts, namely, that income-tax is one tax and not an aggregate of different 
taxes". 

“Total income" has been defined in Section 2 (15) while the mode 
of computation of this income has been laid down in Section 16. 

The rates of income-tax are fixed annually by the Indian Finance 
Acts. 

Source of Income need not exist in the year of assessment. 

As has already been observed under Section 3, the Indian law of 
income-tax does not require the source of income to exist in the year of 
assessment. In Behari Lai Mullick’s case, ante, the Calcutta High Court 
held that the assessment for a year was valid in law when the source of 
income was non-existent in that particular year. See also Commissioner 
of Income-tax vs. Tehri-Garhtval State, [(1933) 61 I.A. 1=38 C.W.N. 
314= (1934) P.C. 34]. 


Old Section. 


New Section. 


7. ( 2 ) The tax shall be pay- 

c , . able by an assessee 

under the head 
“salaries” in respect of any 
salary or wages, any annuity, 
pension or gratuity, and any 
fees, commissions, perquisites 
or profits received by him in 
lieu of, or in addition to, any 
salary or wages, which are paid 
by or on behalf of *the Crown, 
a local authority,' a company, or 
any other public body or asso- 
ciation, or by or on behalf of 
any private employer : 


* The CSovnmfiiient'^ (Adaq^tion; 

. of r : 


7. ( 2 ) The tax shall be pay- 

able by an assessee under the 
head “Salaries” in respect of 
any salary or wages, any an- 
nuity, pension or gratuity, and 
any fees, commissions, perqui- 
sites or profits 1* ♦ ♦ in 

lieu of, or in addition to, any 
salary or -wages, ® [which are 
due to him from, whether paid 


him” were 


"reedved by 

of the Indian In- 
Act. 1939 


* The words 

omitted by Sec. 8 
com^tin I Amendment) 

(Vn of 1^). * 

* These words were substituted fat the 

fiords "whi<* • are paid by^^r mi; 
. of Awp, 
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Old Section. 


■ Provided that the tax shall 
not be payable in respect of any 
sum ^deducted from the salary 
payable by or on behalf of the 
Crown to any individual, being 
a sum deducted in accordance 
with the conditions of his ser- 
Mce for the purpose of securing 
to him a deferred annuity or of 
making provision for his wife 
or children, provided that the 
sum deducted shall not ex- 
C«%1 mile-sixth of the salary. 

• The Government of India (Adapta- 
tion of Indian Laws) Order, im7. 


New Section. 

or not, or are paid by or on be- 
half of, the Crown,] a local au- 
thority, a company, or any other 
public body or association, or 
®[any private employer; and for 
the purposes of this sub-section 
advances by way of loan or 
otherwise of income chargeable 
under this head shall be deemed 
to be salary due on the date 
when the advance is received 

Provided that the tax shall 
not be payable in respect of any 
sum which the assessee by the 
conditions of his employment is 
required to spend out of his 
remuneration wholly, neces- 
sarily and exclusively in the 
performance of his duties] ; 

Provided ^[further] that the 
tax shall not be payable in res- 
pect of any sum “[deducted 
from the salary payable by or 
on behalf of the Crown to any 
individual, being a sum deduct- 
ed in accordance with the condi- 
tions of his service], for the 
purpose of securing to him a 
deferred annuity or of making 
provision for his wife or chil- 
dren, provided that the sum so 
deducted shall not exceed one- 
sixth of the salary: 

* These words were substituted for the 

words “by or on behalf oi any pri- 
vate onployer”, by Sec. 7 of the 
Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

* This word was inserted, ibid. 

* These words were substituted fm^ the 

wmrds "deducted under the at^rity 
of . Gov^nment from the siS^ cri' 
any in^i^at*' by the Govmimmt 
^ (Ad^aticw - of fadhw: 
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Old Section. 


fE-vplanation . — The right of 
a person to occupy free of rent 
as a place of residence any pre- 
mises provided by his employer 
is a perquisite for the purposes 
of this sub-section. 


t Inserted by the Indian Income-tax 
(Amendment) Act, 1923 (XV of 
1923). 


New Section. 

“[Provided further that 
where tax is deductible at the 
source under section 18, the 
assessee shall not be called upon 
to pay the tax himself unless 
he has received the salary with- 
out such deduction] ; 

’’[Explanation “(f). — The 
right of a person to occupy free 
of rent as a place of residence 
any premises provided by his 
employer is a perquisite for the 
purposes of this sub-section.] 

’’[Explanation 2. — pay- 
ment due to or received by an 
assessee from an employer or 
former employer or from a pro- 
vident or other fund at or in 
connection with the termination 
of his employment, whether or 
not the employment is then 
terminated or to be terminated, 
is to the extent to which it does 
not consist of contributions by 
the assessee or interest on such 
contributions a profit received 
in lieu of salary for the pur^ 
poses of this sub-section, unless 
the payment is made solely as 
compensation for loss of 
employment and not by way of 
remuneration for past services : 


* This proviso was inserted by Set: iB of 

die Indian Inc0ine4ax (Amend- 
ment) Act, 1939 (Vll of iSm^ . 

* This Expianation was adited hv Sec. 2 

of the Indian lnctHtne'taxrtAmend- 
mcnt) Act, 1923 (XV of 1923). ■ 

* TIk ori:pnal Exfilanotion ires nvunh^ 

bered "1" by Sea 8 of Ine Ii^^; 
btcome-tax (Ammdment) Aet^ 193S^ 
^ --..-{Vir of 1939). 

wit 
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Old Section. 


(2) Any income which would 
be chargeable under this head if 
paid in British India shall be 
deemed to be so chargeable if 
paid to a British subject or any 
servant of His Majesty in any 
part of India by *or on behalf 
of the Crown or by a local 
authority established *in exer- 
cise of the powers of the Crown 
Representative or the Central 
Government in that behalf. 

* The Government of India (Adaota- 
tion of Indian Laws) Order, 1937. 


New Section. 

Provided that nothing herein 
contained shall render liable to 
income-tax any payment from 
a provident fund to which the 
Provident Funds Act, 1925, 
applies, or any payment from 
a recognised provident fund 
within the meaning of Chapter 
IXA if such payment is 
exempted from payment of 
income-tax under the provi- 
sions of Chapter IXA, or any 
payment from an approved 
superannuation fund within the 
meaning of Chapter IXB made 
on the death of a beneficiary 
or in lieu of or in commutation 
of an annuity, or by way of 
refund of contributions on the 
death of a beneficiary or on his 
leaving the employment in 
connection with which the fund 
is established.] 

(2) Any income which 
would be chargeable under this 
head if paid in British India 
shall be deemed to be so charge- 
able if paid to a British subject 
or any servant of His Majesty 
in any part of India ^®[by or 
on behalf of the Crown] or by 
a local authority established 
^^[in the exercise of the powers 
of the Crown Representative or 
the Central Government in 
that behalf.] 


* These words were substituted for the 
words "by Government" 
Government of India (AcN^iiloh 
Indian Laws). Orda*, 

These words were siibstituted for the 
words "by. the Govi^ini^-Geiteral in; 
Comal”, ^ > 
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HISTORY 


U\ 


History — 

In the first Indian Income-tax Act, Act XXXII of 1860, salaries were 
covered by Schedule 4. Rules under this Schedule 
Act XXXII of 1860. X, under Section 100. 

Those Rules were laid down under three Cases. Case 1 related to ^'Public 
offices, and employments; and annuities, pensions, and salaries payable by 
the Government of India”. Rule 2 under Case 1 gave a list of the public 
offices or employments and the public officers on the profits or income 
arising from which, or arising to whom when serving in India, as the case 
may be, the duties under Schedule 4 were to be paid. Case 2 contained 
rules for “offices or employments of profit under any company in India*\ 
Case 3 contained rules applicable to both cases. 


In Act IX of 1868 the corresponding provisions were to be found 
under Sections XXIII and XXIV. The former 
contained provisions as to Government officials, the 
latter as to servants of companies. The provisions of these two sections 
have been described in full in the historical notes on Section 3. 


Act IX of 1868. 


Section 6 of the Act of 1869, which was the rele^ 
. IX of 1869. vditit section, ran as follows: — 

“From the first day of April 1869, a duty of one per centum shall 
be levied in respect of every office or employment of profit in British 
India under Government or under a Company or a Municipal or 
other public Body or Association not being a company, 


and upon every salary, annuity or pension paid in British India 
by Government or by a Company or by a Municipal or other public 
Body or Association not being a Company, to any person residing 
in British India or serving on board a ship trading to and from 
British Indian ports, whether on account of himself or another 
person.” 

Under the head “Duties on offices” no income amounting to less than 
Rs. 41-10-8 per mensem was chargeable to tax. 


The next important Act that should be noticed is Act 11 of 1886. 

Here we find the list of employees fully compre- 
hensive, For, besides the classes of persons 
noted already, the servants and pensioners of private employers are found 
liable to tax under this Act. The relevant sections of this Act are Sections 


Act II ol 1886. 


7, 8, 9, dealing respectively with the cases of Government officials and 
p^^oners, servants and pensioners of local authorities, and servants and 
of companies and private employers. In each of these cases 
s6u|ht to ^ was to be “any salary, annuity, p^i^to 
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Act XI of 1922. 


In the Income Tax Act of 1918 ^ijtct' VII of 1918) salaries were 

. gdverned^ ‘by , Section 6. Certain important 

Act \II of 1918. £ . r .U- *.• • * L* T £L 

features of thus section requite notice. In the first 

place, while the list of persons subject to the scope of this section remained 

unchanged, the nature of taxable income was c4nsiderably extended. 

Under the head “Salaries'" tax was now payable in respect of “any sa-lary 

or wages, any annuity, pension or gratuity and any fees, commissions, 

perquisites or profits received by him in lieu of, or in addition to, any 

salary or wages”. Secondly, it contained two provisoes, the first of which, 

regarding the exemption of the salaries of military officers under certain 

circumstances, was repealed by Section 6 and Schedule of Act XVII of 

1920, and the second provided for exemption of “any sum deducted under 

the authority of Government from the salary of any individual for the 

purpose of securing to him a deferred annuity or of making provision 

fpr his wife or children” subject to this condition that such a sum was 

not to exceed one-sixth of the salary. Lastly, Sub-section 2 of the section 

laid down the circumstances in which any income which would have been 

chargeable under the head “Salaries"" if paid in British India was to be 

deemed to be so chargeable. 

The Income Tax Act of 1922 (Act XI of 1922) did not bring in an^ 
material change as regards taxability under 
“Salaries"" through its Section 7 which covered 
:tbis item of income. The Income Tax (Amendment) Act, 1923 (Act XV 
of 1923), by Section 2, introduced an Explanation to Section 7, Sub- 
section 1, whereby a certain residential right of a person was to be 
considered a ‘perquisite" for the purposes of that sub-section. Subsequently, 
certain verbal changes were introduced in both the sub-sections of Section 
7 by the Government of India (Adaptation of Indian laws) Order, 1937. 
These changes were minor, they were necessitated only by the change in 
the constitutional position of the Government brought about by the Govern- 
, ment pf India Act, 1935. 

English Law — 

The corresponding provision in the English law is laid down by 
Income Tax Act fS & Schedule E of the Income Tax Act of 1918 (8 
9 Geo. 5, c. 40). & 9 Geo. 5, Ch. 40), which runs as follows:— 

“Tax under Schedule E shall be charged in respect of every 
public office or employment of profit, and in 
Subjects o c arge. respect of every annuity, pension, or stipend 
payable by the Crown or out of the public revenue of the 
Kingdom, other than annuities charged under Schedule C, f| 
twenty shillings of the annual amount thereoP, / 

Two Rules under this Schedule arc material to the point under ubti^v 
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Rule ! which relates to ^"Persons chargeable and extent of charge*’ 
Rulel. runs as under:— 

'Tax undw this Schedule shall be annually charged on every 
person having or -fcefcis’ing an office or employment of profit men- 
tioned in this Schedttfe; or to whom any annuity, pension, or stipend, 
as described in this Schedule, is payable, in respect of all salaries, 
fees, wages, perquisites or profits whatsoever therefrom for the 

year of assessment after deducting the amount of duties 

or other sums payable or chargeable on the same by virtue of any 
Act of Parliament, where the same have been really and bom fide 
paid and borne by the party to be charged”. 


Rule 6 which contains the list of “offices 
chargable” runs as follows: — 

“The tax shall be paid in respect of all public offices and 
employments of profit within the United Kingdom or by the officers 
hereinafter respectively described, namely: — 

(a) offices belonging to either House of Parliament; 

(b) offices belonging to any court of justice in the United Kingdom, 

whether civil, criminal, ecclesiastical, naval, military or air 
force ; 


(c) public offices under the civil Government of the Crown, or in 

any county palatine, or the Duchy or Cornwall ; 

(d) officers in His Majesty’s Navy; 

(e) commissioned officers in His Majesty’s military forces; 

(/) commissioned officers in His Majesty’s air force; 

(g) offices or employments of profit under any ecclesiastical body; 

(h) offices or employments of profit under any company or society, 

whether corporate or not corporate; 


(t) offices or employments of profit under any public institution, 
or on any public foundation of whatever nature, or for what- 
ever purposes established ; 

(;) offices or employments of profit under any public corporation 
or local authority, or under any trustees or guardians of any 
public funds, tolls or duties ; 


(k) all other public offices, or employments of profit which are 
of a public nature. 

The corresponding provisions in the earlier noticeable English Acts 
.. . ^ were to be found respectively in Section 

^ Section 146, Rule 1 and Section 146, Rule 3 of 

the Income Tax Act of 1842, Sections ^ 

0 itepme Ta« Act of 185^ and Section 26 of the Finance Act of ^ 
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It has already been, stated (see underV Section 6) ^Hat the Income 
‘Tax Codification Committee "^(1936) -of England 
niitt^^s*Draft^B?lL suggested a ^ew . cfessiftcattom^^^ income. 

The provisions .Jhej; recommended in *splace 
of the provisions of Schedule E noted above^j|re to be found in Clauses 
32, 33, 34 and 35 of the Draft Bill they haye drawn up. Clause 32 gives 
a description of 'Tncome from offices and employments-^'. Clause 33 gives 
a list of the offices and employments which are to be treated as ‘'public 
offices and employments". Clause 34 describes the nature of the assessable 
income, lays down what will be the year of computation, and contains a 
list of the authorised deductions. Clause 35 describes income coming 
under the head "Pensions". 


The Old and New Sections compared and contrasted: — 

The nature of the changes introduced into the new Section 7 will be 
clearly brought out by a comparative study of the section as it stands now 
and as it stood before amendment. 

(i) Under the old law Salaries were to include: 

(1) Salary. 

(2) Wages. 

(3) Annuity. 

(4) Pension. 

(5) Gratuity. 

(6) Fees, commissions, perquisites or profits received by the 

assessee in lieu of or in addition to any salary or wages. 

Now, after the amendment, Salaries will include: — 

(1) Salary. 

(2) Wages. 

(3) Annuity. 

(4) Pension. 

(5) Gratuity. 

(6) Fees, commissions, perquisites or profits in lieu of or in 

addition to any salary or wages. 

N.B , — The word "received" is dropped. 


(ii) Under the old law — 

fees, commissions, etc., would have been chargeable as salary only 
if received by the assessee in lieu of or in addition to any salary 
or wages. 


Under the new law — 

these need not be received. Fees, commissions, etc., t 
or in addition to any salary or wages will be^cfiargeable 
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if, like other, items, they are only due to the assessee from his 
employer. * 

N,B. — It may be noticed here that in old Section 7 (1) the words 
‘'received by him in lieu of or in addition to'* qualified the words "any 
fees, commissions, perquisites or profits” and did not in any way qualify 
the preced!\ig^ items named in the Section. It seems, however, that the 
Madras High Court in Commissioner of Income '^ax vs. B, J. Fletcher, 
[(1935) Mad. 953=1935 I.T.R. 223=8 I.T.C. 320] took the view that these 
words qualified also the words 'any annuity, pension or gratuity'. At least 
Cornish, J., thought so as would appear from his judgment where he said: 
"These conditions imposed upon an officer’s right to receive payment from 
the fund entirely negative, in my judgment, the notion that the amount 
'credited to him in the fund is credited to him by way of salary or as a 
gratuity in lieu of or in addition to salary**. This case went up to the 
judicial Committee. vSee (1937) P.C. 261,^64 LA. 223, 41 C.W.N. 1157. 

Sir George I^wndes, in delivering the judgment of the Judicial Committee, 
however, did not use the word 'gratuity' while discussing Section 7 (1), 
but used the word 'profit'. His Lordship observed : "Before their 
Lordships it has been contended that the sum in question is taxable under 
the head 'salaries' which by Section 7 (1) of the Act includes any profits 

received by an assessee in addition to his salary Assuming 

that the sum in question was a 'profit' arising from the Respondent’s 
employment, the question still remains whether it was received by him 
as income or was in the nature of a capital receipt”. So it appears that 
at least there is nothing in the judgment of their Lordships which would 
take the words “received by him, etc.,” as qualifying any of the earlier 
items. 

(iii) under the old law in order to be chargeable under the head 
'Salaries' the salary, wages, etc., must have been paid; 

The new law only requires that these "are due to the assessee 

whether paid or not”. The new section further adds 

that these may be chargeable income even before they are due, — 
if they are received in advance by way of loan or otherwise. 

N.B. — It may be noticed here that under the old section “Salaries” 
attracted taxation only when paid. 

Now these will be taxable if due to the assessee, whether paid pr 
not. This will be the position only when tax will be deducted at the 
sources. But if tax' is to be demanded from the assessee directly lie 
shall not be called upon to pay the- tax himself unless ho has iwrfved ; 
the salary and has received the same without deduction under Section 18^ ^ 

SeOpP^viso 3 to the new Section 7 (1). 

■ this-- proviso- ■ makes this;,; 
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18 and those where it is not so deductible. In the latter cases tax under 
this head is made chargeable as soon as the salary is\due and irrespective 
of the question whether it is paid or not. 

But see in this connection Raghunandan Prasad Singh vs. Commis- 
sioner of Income Tax, [(1933), 60 LA. 133= (1933) P.C. 101] where it was 
laid down by the Judicial Committee that for assessment to income-tax, 
there must be an actually realized or realizable profit or gain. It may be 
contended that the principle underlying this decision will apply to the 
latter class of salaries noted above. That is to say, in these cases salaries 
must be at least capable of realization at the time when they fall due. 

(iv) Under the old law — 

fees, commissions, perquisites or profits, received by the assessee 
in lieu of or in addition to any salary or wages, were made charge- 
able income under the head ‘Salaries*. But in Section 4 (3) (vii) 
it was provided that the Income Tax Act shall not apply to ‘ahy 
receipts, not being receipts arising from business or the exercise 
of a profession, vocation, or occupation, which are of a casual and 
non-recurring nature, or are not by way of addition to the remu- 
neration of an employee**. Fees, commissions, etc., which were in 
addition to any salary yet which the assessee by the conditions of 
his employment would have been required to spend out of his 
remuneration wholly in the performance of his duties, might claim 
exemption under this clause vii of Section 4 (3) as not being any 
addition to the remuneration of the assessee. The first proviso 
added to Section 7 (1) now makes the position clearer in this 
respect. 

The newly added Explanation 2 makes certain payments at or in 
connection with the termination of the employment of the assessee charge- 
able to tax under the head ‘salaries*. See in this connection Commissioner 
vs. Shaw Wallace & Co., [(1932), 59 LA. 206= (1932 P.C. 138] in which 
their Lordships of the Judicial Committee held that where the assessees who 
acted as agents were paid a lump sum by their principals on the termina- 
tion of their agency as compensation for the loss of their agency business, 
the amount thus received was not assessable inasmuch as it could not 
be regarded as profit or gain from the carrying on of the business of 
agency but was received as a sort of solatium for its compulsory cessation. 

Analysis of the Section — 

The head “Salaries** includes: — 

(1) Salary— 

Secretary of State vs. Mohhud-din Ahmed^ 27 

: 675=1 I.TA 4, 
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Bishop Sounder In re: (1931) 54 All. 223=(1932) All. 151. 
Phra Phrcdson Salarak, (1929) 6 Rang. 598= (1929) Rang. 1. 
Saiyid AH Imam’s case, (1924) 4. Pat. 210=(1925) Pat. 281. 
Commissioner vs. Bombay Burma Trading Corporation, (1933) 
11 Rang. 172= (1933) Rang. 45=1933 I.T.R. 152. 
Bhikamchand vs. Commissioner, (1934) 7 I.T.C. 184. 

Conville vs. Commissioner, (1935) Lah. 978=1935 I.T.R. 404. 
Sir T. Vijaya Raghavachariar’s case, (1936) Lah. 713=9 
I.T.C. 264. 

Banke Behari L,al vs. Commissioner, (1937) A.I.R. 1937 Lah. 
878=1937 I.T.R. 345. 

(2) Wages 

(3) Annuity 

(4) Pension 

(5) Gratuity. 

Commissioner vs. Johnstone, (1934) 12 Rang. 477= (1934) 
Rang. 377. 

Balaji Rao vs. Commissioner, (1935) 8 I.T.C. 80=1935 I.T.R. 
461. 

Commissioner vs. Fletcher, (1935) 8 I.T.C. 320=1935 I.T.R. 
223. 

(6) (a) Fees 

(b) Commissions 

(c) Perquisites — see Explanation 1. 

(d) Profits — ^see Explanation 2. 

Commissioner vs. Rangoon Electric, (1933) Rang. 22=6 
I.T.C. 347. 

Commissioner vs. Bombay Burma Trading, (1933) Rang. 
45=6 I.T.C. 413. ‘ 

The sixth item must satisfy the condition of being — ' 

in lieu of or in addition to any salary or wages. 

N.B . — ^If any portion of the above six items do not really form part 
of the remuneration of the assessee, if, for example, ^e assessee is 
required— , 

(1) by the conditions of his employments 

(2) to spend any sum out of his remuneration, and 

(3) to spend it 

,(o) wholly in the performance of his duties . 

(5) necessarily in the performance of his duties, and 
; (tf) occIustVely in tiie^perfoimanGe; of his duties/ , 

.Slim slKdh not iad^ he ino^ 
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It may be noticed, however, that the conditions of employment should 
only require the assessee to spend the sum. It is not necessary that he 
should actually spend the sum. 

But the fact that the assessee can go on without spending the sum 
may be a factor in determining whether the sum is required to be spent 
wholly, necessarily and exclusively in the performance of his duties. 

Sums which shall not be chargeable to tax: — 

1. Proviso (1) : any sum which the assessee — 

(1) by the conditions of his employments is required to spend; 

(2) is required to spend out of his remuneration ; 

(3) to spend in the performance of his duties; 

(4) to spend wholly, necessarily and exclusively in the perfor- 

mance of his duties. 

2. Proviso 2 - 

- (A) any sum deducted — 

( 1 ) from the salary 

(2) salary payable by or on behalf of the Crown; 

(B) sum deducted in accordance with the conditions of his service; 

* (C) sum deducted for the purpose of — 

(a) securing a deferred annuity to him, or 
{b) making provision for his wife or children. 

N.B . — The maximum amount exempted on this account is one-sixth 
of the salary. 

3. (a) Any payment from a provident fund to which the Provident 

Funds Act, 1925, applies. 

(6) Any payment from a recognised provident fund within the 
meaning of Chapter IXA if such payment is exempted from 
payment of income-tax under the provisions of Chapter IXA. 

See Sections 58A (a) which defines 'recognized provident 
fund’ and Sections 58C and 58D which give conditions of 
recognition. As to tax on payments received from the fund 
see Sections 58H, 58J, 58G, S8E, 58F. 

(c) Any payment from an approved superannuation fund within 
the meaning of. Chapter IXB made — 

(i) on the death of a beneficiary or 
(it) in lieu of or in commutation of an annuity or 
(Hi) by way of refund of contributions on the death of a 
beneficiary, or 

(iv) on his leaving the employment in connection with which 
the fund is established.^ : 
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For detailed analysis of Explanation 2 to Section 7 (1), see notes 
under the head “Profits received in lieu of salary*' under Section 2 (6C), 
pp. 518-19. 

For definition of “approved superanuation fund’* see Section S8-N (a). 
F'or conditions of approval see Section 58-P. 

As to tax sec Sections 58-R, 58-S, S8-T. 

4. A payment due to or received by an assessee from a provident 

or other fund to the extent to which it consists of contributions 
by the assessee or interest on such contributions. 

5. A payment made solely as compensation for loss of employment 

and not by way of remuneration for past services. 

When ‘Salaries’ attract taxation — 

Under the old Section these were reciuired to be paid in order to 
attract taxation. 

Now the Section requires them only to be due to the assessee, whether 
paid or not. 

Where tax is deductible at the source under Section 18, the assessee 
shall not be called upon to pay the tax himself unless — 

(1) he has received the salary, and 

(2) has received the same without deduction under Section 18. 


When income-tax on salaries is deductible at the sources under Section 
IS- 

Sec notes under Sections 18 (2), 18 (2A), 18 (2B). 

Section 18 (2) lays down: “Any person responsible for paying any 
income chargeable under the head ‘Salaries* shall, 
at the time of payment, deduct income-tax and 
super-tax on the amount payable at a rate representing the average of the 
rates applicable to the estimated total income of the assessee under this head : 


Section 18 (2). 


Section 18 (2A) lays down: “Notwithstanding anything heKdnbefore 
, IQ contained for the purpose of making the deduc- 

‘ tion under Sub-section (2), there shall be included 
in the amount payable any income chargeable under the head ‘Salaries* 
which is payable to the assessee out of India by or on behalf of the Crown, 
and the value in rupees of such income shall be calculated at the prescribed 
rate, of exchange**. 

Section 18 (2B) lays down: “Any person responsible for paying 
c * in income chargeable under the head ‘Salaries’ 

ectipn ( ) . ^ ^ person not resident in British India shall 

thevtinie. of jpayment fate aiad 
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super-tax at the rate or rates applicable to the estimated income of the 
assessee under this head”. 


As to the duty and liability of the person thus authorized to deduct 
income-tax at the sources, see Sections 18 (5) and 18 (7). 

From all those provisions, as also from the fundamental principle 
of legislation, it seems to follow that the person responsible for paying 
within the meaning of Section 18 necessarily means a person in British 
India. The Indian legislature may not impose such responsibility on a 
person beyond its territorial authority. 


Income Tax when de- 
ductible at the sources. 


It seems to follow that income-tax on income 
under the head "'Salaries” will be deductible at the 
sources when — 


(1) there is a person in British India responsible for paying the 
salaries 


(2) 'Salaries’ are — 

(а) either payable in British India, or 

(б) payable by or on behalf of the Crown. 

When 'Salaries’ are payable out of India deduction at the sources in 
^respect of them can be made here only when such salaries are payable by 
or on behalf of the Crown [Section 18 (2A)]. 

As to the meaning of the expression "person responsible for paying”, 
see notes under Section 18. 

♦ 

Section Explained — 

It should be noted that provisions of this as also the subsequent 
sections must be read subject to the provisions of Section 4l 


Sfdary and Wages — 

The term 'Salary’ has been defined to mean: — 

(1) "Fixed periodical payment made to person doing other than 

manual or mechanical work (cf. wages )” — {The Concise 
Oxford Dictionary). 

(2) "A payment made for a stipulated time and paid at stated 

periods, usually monthly, quarterly, half-yearly, or 
Dictionary meanings. yearly, for services other than manual or mechanical 

labour, remunerated by daily or weekly wage^* — (Dr. Wyld’u 
The Universal English Dictionary.) 

(3) "'Salary’ signifies a recompense or consideration given unto 

any man for his pains bestowed upon another man's 
business”~( Stroud's Judku^ 
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SALARY AND WAGES 



The term "wages" has been defined as follows:— 

(1) Amount paid periodically, especially by the day or week 
or month, for time during which v/orkman or servant is 
at employer’s disposal ” — {The Concise Oxford Dictionary). 


( 2 ) 


The periodical payment earned by, and made to, domestic 
^rvants and manual labourers generally’’. — (Dr Wvld’s 
The Universal English Dictionary.) ' 


dcfinUions^*^^*^”*^^ between the two terms is sufficiently cle.af 


from these 


Ilhistrations, 

ti, assessee and his father entered into an agreement between 

bad a share Under the agreement the management was to vest in the 

ta her and the assessee was to reside on the estate and manaJe h unfer 
the directions of his father, for which the latter was to giveTe assele 
a certain monthly allowance. After deducting all expenses includW the 
allowances, the net income was to be divided between the father and son 

J ^ K ' ® >”<=“«^bent of the post of the Bishop of 

in sSZn7{ll within the tenn "Salaries" 

bv the Income Tax Act of 1886 (II of 1886) the sums draum 

minteniicl^fth properties for tlie purpose of his own 

of his family were not held to be ‘&1«^ 3 
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A portion of a salary withheld under the order of a court is liable 
to tax [Income Tax Manual, 7th edition, para. 36, Clause (xiii)]. 

It will be noticed from the definitions quoted above that the term 
‘Salary' connotes fixity. But fixity with respect to what? Is it with 
respect to the amount? Or is it with respect to the periodicity The 
latter view does not present any difficulty. In order that a man may be 
said to have a ‘salary’ in this view, he is required to have a certain sum 
at the end of a stipulated period, — a month, a quarter-year, etc., as the 
case may be. The former view, however, leads to two more questions. 
Is the payment to be always the same, there beinef no room for variation? 
Or will the requirements of the law be satisfied if the terms of employ- 
ment of a person are such that, instead of there bein^ a fixed amount 
of payment, there is a fixed basis for payment which, while it may result 
in variable amounts at the end of the stipulated period, will cause no 
■ difficulty in computinj^: the same? A few illustrations may be taken. 
Take, for instance, the case of a manager of a firm who is emplo3^ed on 
certain terms under which he will be paid, at the end of ever\»^ month, 
according to the number of hours that he devotes to the management of 
the firm, there being a fixed rate of payment per hour. Here, there is 
a fixed periodicity of payment, namely, a month. There is also fixity of 
the basis of payment. But the ultimate paytnent is not so fixed, depending 
as it does on the actual events happening during the period, that is, here, 
the number of hours that he puts in during the month. Will the payment 
of the manager in this case be regarded as a salary? Take, again, the 
• case of an agent of an insurance compnv, who is remunerated, at the end 
: of every year, according to the total value of the policies that he secures 
during the year, which is not to go below a certain minimum, the rate 
of remuneration being a certain fixed percentage on the value of the work 
he secures. Here also the period of payment is fixed as also the rate 
of payment. But the amount to be paid at the end of a year depends 
on certain circumstances. Will the remuneration of the agent be taken to 
be ‘salary'? 

The question is not free from difficulties. But so far as the present 
section is concerned the section itself makes it clear that the word -salary' 
is used here in a very wide sense and will include cases of payments on 
commission basis. There is, however, some difficulty in accepting this 
extended meaning of the term ‘salary’ in connection with the provisions 
of Chapter IX-A of the Income Tax Act. That difficulty will be noticed 
in its proper place. 

Amuiity— 

This term has been defined to mean “fixed sum paid every year 
as income, at one or more regular intervals, during life-time of 
recipient"-— (Dr. Wyld's Thi^ Unitfm<d English Piefiona^ 
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Baron Watson defined the term in the following manner: — 

^‘An annuity means where an income is purchased with a sum 
of money and the capital has gone and has ceased to exist, the 
principal having been converted into an annuity". [Foley vs. 
Fletcher, (1858) H. & N. 769]. 

See also Perrin vs, Dickson, (1929) 2 K.B. 85=^14 T.C. 608 (614), 

Mathew, L.J., expressed the view in Scohle vs. Secretary of State, 
(1903), 4 T.C. 618 (622) = (1903) 1 K.B. 494 that "annuity", in the 
ordinary sense of the expression, means the purchase of an income. "It 
generally involves the conversion of capital into income". 

Under Section 7 (1) that class of annuity is contemplated which an 
assessee receives from his employer. 

A minister of the Church of Scotland, on retiring through ill-health, 
was granted an annuity from a fund of the Church on condition of his 
complete resignation of the Parish. The income derived from the 
investments of the fund was exempt from income-tax on the ground that 
it was applied to charitable purposes. It was held that the recipient of 
the annuity was chargeable with income-tax. [Duncan* s Executors vs. 
Farmer, (1909) 5 T.C. 417]. 

It has been observed that if it is a question whether a sum is interest 
or an annuity, or something of that kind, it does become material to 
see whether it is granted gratuitously or whether it is exigible as of 
right, because interest or an annual sum which is paid really benevolently 
each time is merely an allowance and not taxable at all [per Rowlatt, J., 
in Seaham Harbour Dock Co. vs. Crook, (1930) 16 T.C. 333 (340)]. 

Pension — 

This term has been defined as: — 

(1) "Periodical (usually annual) payment made, especially by 

Government, company, or employer, in consideration of past 

services or of relinquishment of rights, etc., ; such 

payment to person who is not a professed servant for good 
will, secret service, &c., or to artists, scientists, &c., to enable 
them to carry on work of public interest " — {The Concise 
Oxford Dictionary). 

(2) "(a) Periodic payment made to public servants, officers in 

army or navy, or to members of any branch of the civil 
service, &c., who have completed their service, or who haV6 
resigned office and have relinquished their rights to receive 
the full payment of their ranks or appointments ; (b) simikt 
vp^ ?md ^ilors on 
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or disablement through wounds &c., (c) similar payment 
made by a company or by private individuals, to persons 
who have been in their employ for a certain number of years 
and have retired ". — {The Universal English Dictionary). 

The Income Tax Codification Committee (1936) in Clause 35 (2) 
of the Draft Income Tax Bill have defined ‘Pension' as follows: — 

“ ‘Pension’ means any annual payment payable in respect of the 
service of an individual in an office or employment previously held 
or exercised by him, or in respect of his loss of such office or 
employment, and payable to him, or to his wife, widow or child, 
pr to any relative or dependant of his, if — 

(a) payable in pursuance of a legal obligation; or 

{b) payable otherwise than in pursuance of a legal obligation by 
or on behalf of the person, or any successor of the person, 
under whom the office or employment was held or exercised". 

It is to be noted that whether or not a payment is called a “pension" 
is not a determining factor to decide whether it is chargeable or immune 
from tax; the question is whether in substance the payment is a pension 
{per Lord Hanworth, M.R., in Stedeford vs. Bcloe, 1931, (1931) 2 K.B, 
610=16 T.C. SOS (511)]. 

Gratuity— 

^ In the “Universal English Dictionary" 'gratuity' 

DttUonan- merans. 

“Gift, especially of money, usually in return for services rendered, 
bestowed on inferior at discretion of giver without stipulation”. 

The principle underlying the taxation of gratuity will be clear front 
the following observations of Rowlatt, J.,: — “It 

Princi ^e^TO^ er ying perfectly true that a voluntary payment or a 

gift, though in itself not a profit or gain at all, 
may become a profit or gain in the hands of the recipient if it can be 
attached to an office or if it can be attached to an employment or vocation, 
of which we have many instances. The best known instances are of 
course the offerings made voluntarily to ministers of religion which give 
rise to many cases, that is, they become profits or gains of an office, because 
although they are voluntary it is by the office which is the source of the 
mimster*s taxable inconae that he has been given them. So also volun-> 
tary payments made to persons exercising employments ; gratuities to servants 
and so on, are, undoubtedly, because they are servants,. ...... .gratuities 

to people of that kind, which they get because they are carrying on a 
particular employment: although they have no right to ask for theiUt 
whan they do get them they get them as profits or g^ins in their emplojf? 



GRATUITY 


755 


S- 7.] 

merit and therefore they are profits or gains which are taxable’' [Beynon 
vs. Thorpe, (1928) 97 L.J.K.B. 705=14 T.C. 1 (13-14)], 


Illustrations, 

(a) A voluntary payment of a gratuity to an employee of a .company 
which went into liquidation by an outsider who 
was interested in the company was held to be 
not chargeable under Section 7 (1) because it 
was not paid by an employer [Commissioner of Income-tax vs. Johnstone, 
(1934) 12 Rang. 477= (1934) Rang. 377=7 I.T.C. 330. See ante under 
Section 4 (3) (vii)]. 


Gratuity paid by out- 
sider. 


(b) A sum of money paid by a Bank to one of its employees after 
. . his retirement from service as the amount of the 

ployee aRer retirement.^' Bank’s contribution plus interest thereon to his 

credit in the Gratuity P\md of the Bank which 
was maintained by the Bank for the benefit of its employees was held 
by the Madras High Court to be assessable as salary under Section 7 (1). 
[Balaji Rao vs. Commissioner of Income Tax, (1934), 8 I.T.C. 80=1935 
I.T.R. 461]. Their lordships observed: “We are invited to draw a 
distinction between gratuity paid to an employee during his employment 
and that paid to a former employee after the period of his employment 
has come to an end. There is no warrant whatever in the Act for drawing .. 
any such distinction”. The element of payment as an essential condition 
for taxability of any item of income having been eliminated by Section 
7 (1) after amendment, such a distinction is all the more unwarranted 
now. 


(c) A limited company created a fund called the Officers' Retiring 
Bonus allotted to Offi- Fund which was constituted and governed by 

Fund and rules framed by the company. The company 

divisible among officers n i t. • n j 

tinder conditions, if allotted every half-year a certain sum called 

gratuity. bonus to this fund and this sum was invested and 

accumulated at the discretion of the directors of the company. The sum 

was divisible among certain officers who were admitted to the benefit of 

the Fund. No officer would have any claim against the company in respect 

of any bonus or otherwise as regards the Fund until he left the service 

of the company and unless he had served the company continuously and 

satisfactorily* for the period required of him by the rules. It was also 

provided by the rules that an officer whose service was dispensed with 

or who was dismissed before completing his full period of service was 

to have no claim whatever against the Fund. It was held by the Madi^ 

High Court . Cornish and Pandrang Row, JJ. Beasley, C.J., d}s- 

setttitig) that the amount credited to an officer in the Fund 

way of salary or as; a’ gi^tuity in addifion to salai^ 
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=8 I.T.C. 320=1935 I.T.R. 223]. It should be noted here that the view 
that the words ‘‘in lieu of or in addition to'' qualified the word “gratuity” 
in the old section, as was taken by Cornish, J., in this case, does not 
seem to be correct though that does not in any way affect the decision in 
the case, 

[For detailed discussion on this point see under the head “The Old and 
New Sections compared and contrasted”.] 

On appeal [(1937) 64 LA. 223=(1937) RC. 261=41 C.W.N. 1157] 
the Judicial Committee affirmed the majority decision. Their Lordships 
came to the conclusion that the allotments made to the fund in the name 
of an officer were not in the nature of salary for current services, but 
were merely the measure of a sum which the company volunteered to 
pay to him on the termination of his service, and that this sum when 
paid was not “income” and therefore not taxable. In delivering the 
judgment of the Committee Sir George I^owndes observed: “They agree 
W'ith Cornish, J., in thinking that such a payment is just as much a capital 
receipt in the hands of an employee as would be the payment of a lump 
sum for a provident fund on the employee's retirement. The latter would, 
apart from the specific exemption in the clause under consideration, be, 
by its nature, capital and not income”. 

(d) After the termination of agency, an assessee was granted by 
Periodical Allowance employers, a limited company, a certain 

granted in consideration periodical allowance during the lifetime of the 
o past services. assessee in consideration of the services rendered 

by him to them. It was further agreed that in the event of his death 
before the expiry of a period of five years from the date of the termination 
of the agreement for agency the company would continue the allowance 
to his son for the unexpired portion of five years. The condition, how- 
ever, was that the assessee was not to enter into a competitive business. 
It was held that the periodical sum of money clearly fell within the 
purview of Section 7, and, as such, was taxable income. The annuity 
secured to the assessee and his son was regarded as being in the nature 
of a gratuity for services rendered by the assessee in building up the 
business of his employers. [Commissioner of Income Tax vs. AT. //. Katrak, 
(1937), (1937) Sind 234=1937 I.T.R. 527]. 

Gratuity paid to non*pensionable Railway employees — 

In exercise of the power conferred by Section 60 of the Income 
Tax Act, 1922 (XI of 1922) gratuity paid to non-pensionable Railway 
employees was exempted from the payment of Income-Tax by the 
Governor-General in Council: vide item (a) 13, Government of India, 
Finance Department Notification No. 878F, dated 21st March, 1922. This 
special exemptloit was considered superfluous in view of the 
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decision in Shaw Wallace & Co, vs. Commissioner of Income Tax, (1932) 
59 I. A. 206"^^defining ‘Income" and the exemption was therefore cancelled: 
vide Central Board of Revenue's Memo C No. 563-LT. 32, dated 23rd 
September, 1933 and Finance Department (Central Revenues) Notification 
No. 37/Fl. V. (Income Tax), dated 23rd September, 1933. 

Explanation 2 to Section 7 of the Income Tax Act as inserted in 
1939 inter alia provides that payment received by an employee from an 
employer on termination of services comes within the scope of J:axable 
income under the head “Salaries" if it is received by way of remuneration 
for past services. According to the State Railway Gratuity Rules though 
Gratuity — ^a gift by itself — is not paid as a compensation for loss of 
employment or in lieu of salary it is paid as reward for Good, Efficient, 
Faithful and Continuous service. At the same time, it is not regarded as 
remuneration for past service, in any sense of the word, being a gift and 
not a contractual obligation. 

The question is whether such a gratuity is not 
is income^^ gratuity covered by the definition of Income as given in 

Section 2 (6C). 

Section 7 lays down : “The tax shall be payable by an assessee under 
the head ‘Salaries' in respect of any salary or wages, any annuity, pension, 
or gratuity, and any fees, commissions, perquisites or profits in lieu of, 
or in addition to, any salary or wages, which are due to him from, whether 

paid or not, or are paid by or on behalf of, the Crown, or any 

private employer; ", 

The w^ords “in lieu of or in addition to" seem to qualify only “any 
fees, commissions, perquisites or profits". 

Explanation 2 says: “A payment due to or received by an assessee 

from an employer or former employer at or in connection with the 

termination of his employment is a profit received in lieu of salary 

for the purposes of this sub-section, unless the payment is made solely 
as compensation for loss of employment and not by way of remuneration 
for past services": 

This explanation thus consists of two portions: — 

1. A payment due to, etc., is a profit received in lieu of salary; 

2. Exception to the above, viz . : — 

(o) payment solely, as compensation for loss of employment; 
(b) payment not by way of remuneration for past services. 

If a payment be not solely as compensation it does not come within 
the exception; ! 

Similarly, if a payment be by way of remuheration, again jt does npt 
..epme'witbin..the:.e^ ■./r-f-' 
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In order to come within the exception the payment must satisfy b6th 
the conditions — one, positive; the other, negative. ^ 

In this particular case the payment is stated to be not at all compensa- 
tion for loss of employment. 

Therefore, it shall not come within the exception though it may not 
satisfy the other requirement as well. 

But the real question is whether the payment in question comes within 
the section at all. In order to come within the section it must satisfy the 

requirement involved in the words “which are due to him from or 

are paid by employer”. It may be “a payment received by an 

assessee” within the meaning of Explanation 2. Then it is “a profit 
received in lieu of salary for the purposes of” Sub-section (1) of Section 
7. Unfortunately Sub-section (1) of Section 7 does not speak of “a profit 

recewed in lieu of salary” at all. It speaks of “profits in lieu of any 

salary 

It seems however that the legislature by Explanation 2 wanted to say 

that such payments will be “profits in lieu of salary” for the 

purposes of Sub-section 1. Whatever that be, Section 2 (6C) makes it 
income. If it is a mere gift, it would not perhaps satisfy the requirement 
involved in “which are due to him”. But when paid, it would satisfy the 

requirement “or are paid by or on behalf of ..employer”. It would 

thus come within Section 7 (1) as soon as paid and would be liable to 
taxation. 

Fees — 

The Concise Oxford Dictionary defines “fees” to mean — 

“Sum payable to public officer for performing his function; remu- 
neration of lawyer, physician, or any professional man.” 

The Universal English Dictionary gives its meaning as — 

“Payment made, sum charged for services rendered, or privileges 
granted by professional men.” 

It is to be noted that fees (including retaining fees) paid to Govern- 
ment pleaders and Public Prosecutors are not “salaries” within the meaning 
of Section 7, but “professional earnings” w'ithin the maning of Sec. H.^ 
(Income Tax Manual, 7th edition, para. 36, clause v.) 

Further it has been laid down “that honoraria or fees paid to Govern- 
ment servants by local bodies or private persons, companies, etc., for pro- 
fessional work, the whole of which are in the first instance credited to 
Government, after which the whole or part is drawn under proper sanction 
by the Government servant concerned on a bill, should be taxed as salary 
by deduction at source. They are obviously fees, commissions, or perquisites 

* Now Secticwi XO, 
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received in addition to salary and paid by or on behalf of Government.*^ 
(Income Tax Manual, 7th edition, para. 36, cl. x.) 

Commission- 

In the Concise Oxford Dictionary 'commission* has been defined to 
mean — 

"Pay of a commission agent, percentage on amount involved.’* 

A commission-agent is a person who acts as agent for another in 
trade, being authorized by him to act in that capacity. 

Perquisites — 

See under Section 4 (3) (vi). 

In Rule 4, Sub-rule (3) of Schedule E of the English Income Tax 
Act, which was repealed by the Finance Act 1922, Section 49 (4) and Third 
Schedule, Part 1, the expression was defined in the following manner: — 

"Perquisites shall be deemed to be such profits as arise in the 
course of exercising an office or employment from fees or other 
emoluments’*. ' 

Interest paid by a company on the contributions which the company 

Interest a*d b com Provident Fund has been held to 

pany ortits^ontriLSms a perquisite in addition to the salar}^ or wages 
to Provident Fund— is of the employees of the company. It is a sum 
perquisite. accrues to the members of the Provident 

Fund because they are under a contract of service with the company, and 
as such it falls within the ambit of the term "salaries’* in Section 7 (1). 
[Commissioner of Income Tax vs. Bombay Burma Trading Corporation, 
(1933), 11 Rang. 172=(1933) Rang. 45=6 I.T.C. 413=1933 I.T.R. 152]. 

Profits — 

For meaning see under ''Definitions**, Section 2 and also under 
Section 3. 

A transfer by the trustees of the shares to an employee of a company 
at the termination of his employment is not a 
payment, perquisite or profits thereunder received 
by the employee in addition to his salary or 
wages, which are paid by or on behalf of the 
company within the meaning of Section 7, This 
was the view expressed by the Rangoon High Court {per Page C.J., Da^ 
and Mya Bu, JJ.) in Commissioner of Income Tax vs. Rangoon Blecirit 
Tramway and supply Co. Xtd-, [ (1933) 11 Rang. 70= (1933) Rang. 22 
=6 ET.G. 374 315] . In this case a cortipany, in ^ccordaiic^ 

wifli a th^ bet^ its an 


Transfer by trustees 
of shares to employee at 
the termination of em- 
ployment— is not profits 
or perquisite. 
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bonus for every member of the Provident Fund. With this boiiufe shares 
in the company were purchased and after purchase they were, iransferred 
into the joint names of the Managing Agents and the employee on who^ 
behalf they were purchased. The shares were to become the property 
of the employee only at the termination of his engjigemcnt with the 
company. In their Lordships’ opinion, the effect of the scheme was that 
after the shares had been transferred into the joint names of the Managing 
Agents and the employee as trustees for the employee the company did 
not possess any legal or beneficial interest in the shares. Hence when the 
trustees at the termination of his employment transferred to the employee 
the legal estate in the shares of which he already possessed the beneficial 
interest, their I,ordships held that the transfer of the shares did not amount 
to the receipt by the employee of a perquisite or profit in addition to his 
salary paid by or on behalf of the company, because at the time of the 
transfer the company had neither a legal nor a beneficial interest in the 
shares. 


Provident Fund. [Expln. 2, Sec. 7 (1)] 

In order that any payment from a provident fund may enjoy exemp- 


Requirements for 
exemption. 


tion under the Proviso to Explanation 2 of 
Section 7 (1) the provident fund must be one to 
which the Provident Funds Act, 1925, applies or 
it must be a "‘recognized provident fund” within the meaning of Chapter 
IX A of the Income Tax Act. In the latter case an additional require- 
ment is that the payment must be exempted from payment of income-tax 
under the provisions of Chapter IX A. 


The object of the Provident Funds Act (1925) and the test of a 
person’s membership of a Provident Fund have 
Provident described by Courtney-Terrell, C.J., in the 

following manner: — “The object of the Provident 
Funds Act is to facilitate the constitution of Provident Funds whose 
stability may be assured by Government approval for the benefit of 
persons, employed by Government or Local authorities. It is unlikely that 
the Government on the one hand or a Local Authority on the other would 
constitute Provident Funds for the benefit of persons, who are not in the 
semce either of the Government or of the Local Authority as the case 
m&y be. Government and Local Authorities employ different classes of 
employees, each class having its own particular importance, responsibility, 
^nd' closeness of relationship to the employing authority and there will, 
of course, be differences in the nature of the employment itself. The 
test of whether any individual person is an employee of the authority for 
the purposes of the Provident Funds Act is rather whether the authority 
admits that person to membership of the Provident Fund constituted by 
it than the particular nature of his employment or' his precise legal relation- 
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ship with the employer'* [Rutherford vs. Commissioner of Income Tax, 
(1-930) 10 Pat 31S=(1931) Pat. 451=f5 I.T.C. 76]. 

Superannuation Funds. [Expln. 2, Sec. 7 (1)] 

* Under the Proviso to Explanation 2 of Section 7 (1) any payment 
froiA an approved superannuation fund within the meaning of Chapter 
IXB of the Income Tax Act will be exempt. 

In Section S8-N (a) the expression ^'approved superannuation fund" 
has been defined as follows : — 

“ ‘Approved superannuation fund' means a .superannuation fund 
or any part of a superannuation fund which has been and continues 
to be approved by the Central Board of Revenue in accordance 
with the provisions of this Chapter". 

The conditions that a superannuation fund must satisfy in order that 
it may receive and retain approval are laid down in Section S8-P. 

A superannuation fund has been held to be not the same thing as a 
life assurance [Smyth vs. Stretton, (1904), 5 T.C. 36 (46)]. 

Two dictionary meanings of the word ‘superannuation' are given 
below : — 

(a) “The pension or annual allowance granted on account of long 
service, old age and the like". {Imperial Dictionary of the English 
Language) ; 

(&) “The allowance or pension granted on retirement in consideration 
of past services". {The New Standard Dictionary), 

Salaries when Due — 

It will be noticed from the definitions of the term ‘salary' given already 
that salary is a fixed periodical payment. Hence it becomes due, i.e,, 
payable, at the termination of a particular period. This period is a matter 
of contract between the employer and the employee and may vary 
according to the custom followed by the employer. The periods usually 
in vogue are a month, a quarter-year, a half-year and a year. 

Salaries where Due^- 

The place where a salary is due is dependent upon the conditions of 
service of ah employee. When the place where the employee works aild 
the place where the employer resides are one and the same, no difficulty 
arises. But if these places are. distinct* the salary may be due at the 
former place or at the latter according as the conditions of service lay 
down. The same difficulties wdll arise in this .respect as have been noted 
already as re^r4s the ^place of accrual', since ‘accruar roughly mean^ 
'falling: more need be said here to 
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on the 'place of accrual*. Some illustrations^ however, are cited below 
which have a bearing upon the point under discussion. - 

Illustrations, 

(a) In the Bishop of Lucknow* s case, [(1932) 54 All. 223= (1932) 
All. 151 = 5 I.T.C. 454] ante, the allowance received by the Bishop, though 
payable in London, was held to accrue or arise in British India since it 
became payable on account of the assessee being in British India. 

(&) A forest officer in the service of the Siamese Government was 
stationed at Moulmein to collect royalties on timber, extracted from 
forests in Siamese territory. For his services he received remuneration 
which was paid to his credit in Bangkok. The remuneration was not in 
the nature of commission. It was held that his income did not accrue 
or arise in British India. For whatever view may be taken of the ‘place 
cf accrual* either as the place where the source from which the income is 
derived exists or as the place where the assessee has a right to demand 
it, the income of the Siamese officer arose or accrued in Bangkok in 
either view. For, on the one hand, he would get his remuneration qua 
forest officer, whether he worked in Moulmein collecting royalties or 
whether he worked in Siam in that or any other capacity. On the other 
hand, he had an enforceable right to demand his remuneration in Bangkok 
and that was also the place where his income actually came into his 
hands. [Commissioner of Income Tax vs. Phra Phraison Salarak, (1928) 
6 Rang. 598= (1929) Rang. 1=3 I.T.C. 237]. 

See also Sir T. Vijaya Raghavacharya's case, ante. 

(c) Where by the terms of his agreement an assessee was required 
to serve his employers only in British India, the commission earned by 
him in British India for services rendered in British India as an employee 
there, but actually received by him in the United Kingdom, was held to 
be income accruing or arising in British India [In re V. G. Every, I.L.R. 
(1937) 2 Cal. 327=41 C.W.N. 823=5 T.T.R. 216]. 

Salaries where Received — 

In this respect, too, the place where the employee works and the 
place where the employer resides are the determining factors. When 
they are one and the same the employee receives his salary at his place 
of work. When they are distinct two cases may arise. The salary may 
be remitted to the employee at his place of work. Obviously, no difficulty 
arises in this case in holding that the place of work is the place of receipt 
In the other case, salary may be paid by adjustment of accounts at the 
plice where the employee works and that where the employer resides,, 
without any actual remittance being made. In such a case the principle 
laid down in Sdiyid AH Imam*s case, [(1924) 4 Pat, 210== (1925) Pat 
281] that the receipt of an income refers to the first occasion, upon 
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the recipient got the money under his control may afford guidance. The 
application of that principle to the case would warrant the view that the 
recipient receives his salary at the place where he works, since it is here 
that he can for the first time get his salary under his own control. 
Against this view may be pitted the principle that a man cannot receive 
a thing from himself. To that the answer would be that the assessee 
controls money at his place of work not on his own account but on behalf 
of his employer. Hence when he draws his salary by adjustment of 
accounts he may be said to receive it at his place of work from a represen- 
tative of his employer, as it were, and not from his own self. 

It must be noticed, however, that all these discussions as to the place 
of payment of salaries have been rendered somewhat academical in view 
of the changes in the new section. As the Section now stands, the fact 
of payment is not so material. The question now relevant Is whether the 
amount is due, whether paid or not. Of course, the place of payment 
will be a relevant consideration in determining where and when the 
amount is received or does accrue or arise within the meaning of Section 
4 (1) and that is why it is not possible to leave the question out of consi- 
deration altogether. ♦ 

The following hypothetical case may elucidate 

The employer Company is resident in British India. By the terms 
of the covenant the employee is to serve the Company in any part of 
India in any capacity the Company may choose to direct, his salary being 
fixed by the Company from time to time at such amount as they deem 
fit. Members of their covenanted staff are not permanently posted to any 
particular place and are liable to transfer at any time. This is particularly 
the case as regards the staff of their Agencies, Accordingly a member of 
the covenanted staff may work at an agency situated in an Indian State 
for any period varying from a month or two up to years. The mode 
of paying members of this covenanted staff working at agencies situated 
in Indian States is that each individual has an account in the books of 
the Head Quarters, {i,e,, Calcutta, Bombay, or Karachi) under which 
he is working. This account is credited at the end of each ruonth with 
the monthly salary. The cash requirements of the individual are met by 
cash drawings at the agency where working and are debited to his account 
in the books- 6f the Head Quarters. 

In view of the above facts it is quite reasonable to hold that the 
salat^ of these employees did accrue and arise in British India. In this 
view the case would come within the principle laid down in the case of 
Phra Phrakon Salarak, [(1928) 6 Rang. 598= (1929 Rang. 1=3 r.T.G. 

- 1ft ifte ttiatter Of f 0^5^) 41 GW.N: 1^=IX;Ri 
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Court that where under the terms of his agreement with a Company 
incorporated and having its registered office in the United Kingdom, an 
employee is required to work B,nd could only work in an estate in British 
India and his right to rcnreive a commission is dependent on service 
rendered in that estate, commission actually received by him in the United 
Kingdom, while on leave there, accrues or arises in British India within 
the meaning of Section 4 (1) of the Indian Income Tax Act. If this 
principle did apply to the hypothetical case given above then the salaries 
received by the officers in question might be taken as accruing or arising 
in the Indian States outside British India. Of course, the question whether 
any particular income accrues or arises in British India is, on ultimate 
analysis, a question of fact to which no precise and general test can be 
applicable. In Every's case Costello, J., discussed the principle laid down 
in Phra Phraison Salarak*s case and distinguished it from Every's case 
by saying: ‘'it is obvious that the Siamese Forest Officer might have been 
employed by his Government either in Burma or in Siam or in any other 
part of the world, and be still entitled to receive the salary he was 
receiving. As was pointed out in the course of the case, he was not 
remunerated on the basis of a commission computed on the assessment 
of timber which found its way from Siam into Burma in regard to which, 
it was his duty to keep records and check accounts. It is that aspect of 
the matter which, in my view, differentiates the present case from the 
Rangoon case*\ Mr, Justice Panckridge distinguished that case by saying 
that there ''the person sought to be assessed could be called upon to serve 
anywhere”. "Moreover in that case the amount of remuneration bore no 
relation to the results of the employee's work in British India and was 
presumably paid out of the general revenues of Siam.” In his view the 
fact w-hether 'the fund out of which the income was paid was connected 
in any way with British India' was a material factor in determining 
whether the income can be said to accrue or arise in British India. 

The hypothetical case, however, is distinguishable from Every*s case 
and is within the principle laid down in Phra Phraison Salarak's case. 
The salary paid to the employee is income accruing or arising in British 
India within the meaning of Section 4 (1) and it is paid here in British 
India. 

Hitherto the question has been discussed with reference to the old 
Section. After 1939 amendment the relevant provisions will be found in 
the new Sections 4, 4A, 4B, & 42. It is to be seen whether the employees 
in question can be said to be resident in British India within the meaning 
of new Section 4A. If not, the new Sections 4 (1) (a) and 4 (1) (c) 
shall be the relevant provisions. As the income in question attrties or 
arises in British India, Section 4 (1) (c) shall apply. According to the 
terms of employment given above, the salary seems to be payable in British 
India. If so, Explanation 2 to Section 4 (1) may also apply; 
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case the employee may be said to have his source of income {vis., the 
employment) in British India within the meaning of the new Section 42. 
His employer is in British India, employment was here in British India 
and is controlled from here whence the whole agency business is 
controlled. 

According to Section 18 (2) deduction is to be made ‘at the time of 
pfiyment'. In the facts of this hypothetical case this time of payment 
would have been the time of crediting the accounts of the particular 
employee and deduction could be made at that time. 

Suppose the employees in an Indian Slate were paid in the State out 
of funds there and the accounts of the individual employees in Calcutta 
or elsewhere in British India were not credited with their salaries. 

It might be said that in spite of such an arrangement as to actual 
payment, the salary may still be due and remain payable in British India 
whence the agency business is being controlled. Tax shall, in that view, 
be payable by the employee in respect of his salary due from the Company 
within the meaning of the new Section 7 and even if there be any 
difficulty in applying Section 18 (2) in view of the changed arrangement 
it will now be possible to bring the case within Section 42. Tlie employee’s 
source of income is his employment in British India where his employer 
resides and from which place the agency business and his employment are 
controlled. 

Spending by the conditions of Employment. [Proviso 1 to Sec. 7 (1)]. 

In order that a sum may come within the exemption contained in 
the first proviso to Section 7 (1), it must be such as the assessee is 
required by the conditions of his employments to spend. The question 
whether certain expenses are so required by the said conditions is, at the 
most, a mixed question of fact and law, if not a pure question of fact. 
For there may be cases where the court has to interpret the facts and 
circumstances placed before it in the light of law to find whether certain 
expenses are necessitated by the conditions of employment. 

Spending wholly, necessarily and exclusively in the performance of 
his duties-^ 

To attract v^eniption under the first proviso to Section 7 (1) one 
further condition should be satisfied. The sum required to be spent must 
be spent wholly, necessarily and exclusively in the performance of his 
duties. Whether any sum satisfies the condition is, as the condition 
discussed imniediately above, at the most a mixed question of fact and 
law if; not a fact In this respect illustrations giv(m iii 

para, 33 of the Incqraf.Tax^^^ V 
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Free Residence. [ExpIn. 1 to Sec. 7 (1)]. 

By Explanation 1 to Section 7 (1) the right of a person to free 
residence provided by his employer will be regarded as a perquisite for 
the purpose of Section 7 (1). This Explanation was inserted by the 
Indian Income Tax (Amendment) Act, 1923 (XV of 1923). The motive 
underlying the insertion of this explanation was to eliminate all room for 
ambiguity as to whether such free residence could be regarded as a 
perquisite within the meaning of Section 7 (1) inasmuch as free residence 
could neither be said to be 'received’ by the employee on the one hand 
nor 'paid' by the employer on the other, which receipt or payment was 
required in respect of fees, commissions, perquisites, etc., by the provi- 
sions of Section 7 (1) in the Income Tax Act of 1922. 

See also notes on “Psychic Income” under Section 9. 

Paid In British India. [Sec. 7 (2)]. 

That payment is no longer an essential condition for a sum being 
chargeable under the head “Salaries” has already been noted. 

Requirements of Section 7 (2) — 

1. Income must be chargeable under this head ('Sahries’). 

2. It must be such as would be chargeable under this head 

'Salaries’ if paid in British India. 

3. It must be paid in any part of India. 

4. It must be so paid 

(a) by or on behalf of the Crown, or 

(fe) by a local authority. 

5. It must be paid 

(a) to a British subject, or 

(b) to any .servant of His Majesty. 

It seems that this sub-section (2) of Section 7 supplements to a 
certain extent the provisions of Section 4. The income in question in 
this sub-section might not otherwise have been attracted by the Income 
Tax Act at all. If the requirements of this sub-section as analysed above 
are satisfied the income shall be chargeable under the head “Salaries” 
under the Indian Income Tax Act though it may not fulfil the require- 
ments of chargeability as given in Section 4. 

“This sub-section, i.e., Section 7 (2) makes chargeable, under this 
head, salaries paid from Indian revenues to Government employees in any 
part of India, and salaries paid by a local authority established in exercise 
of the power of the Governor-General in Council. All servants of 
Government or of such local authorities are, therefore, liable to pay tai 
on their salaries if they are employed in any part of India, and irrespective 
^ their nationality.” [Income Tax Manual/7th edition^ paiat 37 
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Paid to a Briti$h Subject. [Sec. 7 (2)]. 

In order that any income may be deemed to be chargeable as salary 
under Section 7 (2) it is essential that it should be paid and not simply 
become due [Cf. Section 7 (1)]. But the income may be paid either to 
a British subject or any servant of His Majesty. That is to say, the 
nationality of the assessec is immaterial for the provisions of this sub- 
section. 

“The words ‘or any servant of His Majesty’ in this sub-section were 
inserted in the Act of 1918, so as to bring all servants of the Crown, 
whether British subjects or not wdthin the purview of this sub-section, on 
the ground that it seemed unnecessary to give to persons who were not 
British subjects specially favourable treatment which was not accorded to 
British subjects.” [Income Tax Manual, 7th edition, para. 37 (ii>.] 


Advances from salary. [Sec. 7 (1)]. 

Under Section 7 (1) as amended, advance.s of income chargeable 
under the head “Salaries” shall be deemed to be salary due on the date 
when the advance is received. It is clear that advance may be made not 
simply of salary as such but of any item coming under the head “Salaries”, 
such as pension, annuity, gratuity etc. 

See in this connection notes on “Loans Taken” under Sec. 3, pp. 565-66. 


Tax When and How Payable — 

The vital distinction between Section 7 (1) as amended and its 
previous form has been noted already in the analysis of the section. 
Whereas before amendment of the section tax was payable under the head 
‘Salaries’ only when there was actual payment of the income, under the 
present law tax is payable if only the ‘salary’ is due, no matter whether 
it is paid or not. Yet actual payment of salary as an essential condition 
for payment of tax has not been ruled out altogether even by the present 
• /> Q cases. Proviso 3 to Section 7 (1) 

roviso , ec. 7 ( 1 ). down that in such cases where tax is deduc- 

tible at the source under Section 18, the assessee will not be required to 
pay the tax himself unless he has received the salary (without siich 
deduction), that is to say, unless there has been actual payment of the 
salary. . 


The correct view of Section 7 (1) as it stood before the amendment 
was taken by the Rangoon High Court in Commissioner of Income 
vs. Bombay Burma Trading Corporation, [(1933) 11 Rang. 172== (1933) 
ivang. 45] and by the Lahore High Court, relying on the Rangoon 
decision, in Banke Behari Ln/ vs. Commissioner of Income Tax, [ ( 1937) 
LL.R. (IW) L^ 789=AJ.R. 1937 Lah. 878=1937 I.T.R. 345]/^; 
yifW upon a true construction of 
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7(1) read with Section 18 (2) salary is not assessable to. income-tax until 
it has been paid to and received by the employee, the scheme of the Act 
being to levy income-tax not upon potential but actual profits. In the 
I^ahore case the assessee, a government servant, requested the head of his 
office, to pay him his February salary on the 1st of April instead of on 
the 1st of March. The head of the office drew the salary in March and 
paid it to the assessee on the 1st of April as requested. The Income Tax 
officer included the salary for February in the year’s assessment on the 
ground that as it was drawn in March it must be regarded as having been 
paid in that month, because it w^as held by the head of the office in trust 
or bailment for the assessee until it was actually paid. Their lordships 
(Coldstream and Din Mohammad, JJ.) negatived this contention on the 
ground that the obligation to pay a certain sum of money to the assessee 
could not make the head of the office a bailee, for bailment could be of 
specific property only and that the head of the office was not acting as 
assessee's agent in drawing the salary for February, for he had not been 
authorized by the assessee either to draw the February salary in the month 
of March or to keep it on the assessee's behalf. Moreover, Rule 10 of 
the Civil Account Code made it clear that the assessee’s February salary 
did not under the rules belong to him in March. Hence their Lordships 
held that the February salary was received by the assessee in April and 
could not be included in assessment for the year ending in March. 


It is obvious that under the law as it now stands this view is no 
longer tenable for reasons discussed already. It may be observed in 
passing that in the Lahore case the reason that actuated the assessee to 
ask for payment of his February salary in April was that he would in 
that case be assessed to income-tax at a lowxr rate. It is to eliminate 
all possibility of such evasion of tax that the change has been made as 
regards the basis of liability for tax. On this point the observation of 
the Income Tax Enquiry Committee (1936) may be noted. The Com- 
mittee at page 28 of their report observed: — 'Tt has been brought to our 
notice that the existing basis of assessment, vijj., the remuneration actually 
received in the previous year, leads to an anomalous position, as it is 
possible for an assessee in some circumstances so to arrange matters, by 
anticipation or deferment of the drawing of remuneration due to him, as 
to affect in his favour the rate of tax applicable to his income for a 

particular year To meet this type of avoidance it has been 

recommended that Section 7 of the Act be amended so that liability may 
be based upon the remuneration due in a year, which, however, would 
make no difference to the tax payable in the normal case”. 


Tax on income under the head "Salaries” is payable in two ways. 

Under Section 18 (2), Section 18 (2A) and 
Section 18 (2B) the person responsible for 
|)a^ing any Income chargeable under this head is required to dedM<^ t5^^^ 


Tax How Payable. 
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at the time of payment at the rates specified in. those sub-sections. In 
other cases, not covered by Section 18, income-tax shall be payable direct 
by the assessee under Section 19. 

See Section 21 and Rules 15-17. 

Exemptions under Section 60 — 

Section 60 empowers the Central Government by notification in the 
Official Gazette to make an exemption, reduction in rate or ether modifi- 
cation, in respect of income-tax in favour of any class of income. This 
power will no longer be exercisable after the commencement cf the Indian 
Income Tax (Amendment) Act, 1939. See Section 60 (3). The clause, 
however, reserves the power of resigning an exemption, reduction or 
modification already made. 

For the exemption list see under Section 60. As regards special 
provisions for relief in certain cases of assessment in respect of income 
under the head ‘^Salaries,*’ see Section 60 (2). 


Old Section. 

8 . The tax shall be payable 
by an assessee un- 
tier the head “In- 
terest on securities” 
in respect of the interest re- 
ceivable by him on any security 
of the '‘^Central Government or 
of a ^Provincial Government, 
or on debentures or other secu- 
rities for money issued by or 
on behalf of a local authority 
or a company: 

’^Provided that no income-tax 
shall be payable under this sec- 
tion by the assesee in respect of 
any sunt deducted from such 
interest by way of commission 
by a banker realizinq such in- 
terest on behalf of the assessee : 


The Govermnent of India (Adaptation 
of Iticuan Lavs) Order, 1937. 
Inserted hy the Indian : Income-tax 
^MiMid Aiiehdinent) Act, 1933 


New Section. 

8 . The tax shall be payable 
by an assessee under the head 
“Interest on securities” in 
respect of the interest receiv- 
able by him on any security of 
the ’[Central Government] or 
of a ^[Provincial Govern- 
ment], or on debentures or 
other securities for money 
issued by or on behalf of a local 
authority or a company: 


®[ Provided that no income- 
tax shall be payable under this 
section by the assessee in res- 
pect of any sum deducted from 


• Theae words were substituted for the 

words ‘'Government of India" by the 
Government of India (Adaptation of 
Indian Laws) Order, 1^7. 

• These words were substituted for the 

words "Local Government", ibid. 

• This proviso was inserted by Sec. 3 of 

the Indian Income-twc (Second 
Amendinent) Act, 1933 (XYIII of 
■,;;:Vl?33K;-; 
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Old Sectioa New Section. 


Provided further that no 
income-tax shall be payable on 
the interest receivable on any 
security of the Central Govern- 
ment issued or declared to be 
income-tax free; 

Provided, further, that the 
income-tax payable on the in- 
terest receivable on any security 
of a ^Provincial Government 
issued income-tax free shall be 
payable by that ^Provincial 
Government. 


* The Government of India (Adaptation 
of Indian Laws) Order, 1937. 


such interest by way of com- 
mision by a banker realizing 
such interest on behalf of the 
assessee] ^[or in respect of 
any interest payable on money 
boro wed for the purpose of 
investment in the securities by 
the assessee except interest 
chargeable under this Act 
which is payable without Bri- 
tish India, not being interest on 
a loan issued for public sub- 
scription before the 1st day of 
April, 1938, unless in respect 
of interest which is so charge- 
able tax has been paid or de- 
ducted under section 18, or 
unless there is a person in 
British India who may be ap- 
pointed an agent under section 
43 in respect of such interest] ; 

Provided “[further] that no 
income-tax shall be payable on 
the interest receivable on any 
security of the ^[Central Gov- 
ernment] issued or declared to 
be income-tax free; 

Provided further that the 
income-tax payable on the in- 
terest receivable on any security 
of a “[Provincial Government] 
issued income-tax free shall be 
payable by. the “[Provincial 
Government]. 

* These words were added by Sec. 9 of 

the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

• ThivS word was inserted bv Sec. 3 of the 

Indian Income-tax f Second Amend- 
ment) Act, 1933 (XVIII of 1933). 

* These words were substituted for the 

words "(]k)vemment of India” by the 
Government of India (Adaptaticai of 
Indian Laws) Order, 1937. 

• These words were substitpted for th<^' 

’yrprds ”Local GovernmehVy fl^i^, 
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Act XXXII of 1860. 


Act IX of 1868. 


Act IX of 1869. 


History- 

In the Income Tax Act of 1860 (Act XXXII of 1860) 'Interest on 
securities** was governed by Schedule 3 which ran 
as under: — 

"For and in respect of all profits arising fiom interest, annuities, 
or dividends, payable in India to any person, whether residing in 
India or elsewhere, out of the public Revenues of India**. 

Rules relating to assessment of duties under this Schedule w'^ere to 
be found in Part IX, Section XCIX. 

The tax imposed by Act IX of 1868 was a “tax on all persons 
exercising professions and trades in British India**. 
There w^as no provision in it for taxation of 

interest on securities. 

The Act of 1869 (Act IX of 1869) was more comprehensive, inas- 
much as it was "an Act for imposing duties on 
Income and Profits arising from Offices, Property, 
Professions and Trades’*. Part IV of this Act covered “Duties on All 
other Income and Profits”, i.e., income other than that chargeable under 
Part II (Offices) or Part III (Companies) of the Act. The Collector 
was authorized by Section 14 to determine persons chargeable under this 
I^art and the amount that every such person shall be assessed in accord- 
ance with Schedule A to this Act. But there was no express provision 
for taxation of 'Interest on Securities*. 

Under Act XVI of 1870 the same position was 
continued. 

The Income Tax Act of 1871 (Act XII of 1871), in its Part IV, 

contained express provision as regards interest 

on Government Securities. Section 15 laid down 

that "a yearly duty of two pies for every rupee shall be levied upon all 

interest on securities of the Government of India becoming due on or 

after the first day of April 1871”. Section 16 provided for deduction 

of duty by the person empowered to pay such interest at the place of 

payment of the interest. Exemption was granted to owners of securities 

whose income including such interest was certified by the Collector to be 

less than seven hundred and fifty rupees, 

« 

The Act of 1872 (VIII of 1872) was virtually a reprint of the Act 
of 1871 so far as it related to interest on 
securities, except for the fact that the exemption 
limit was raised to one thousand rupees. 

The next important Act to require notice is Act II of 1886. Section 
. 13 of this Act laid down the mode of ^yment 

^ ^ of ^ oa interest on securities, while Part ’ III 


Act XVI of 1870. 


Act XII of 1871. 


Act VIII of 1872. 
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of the Second Schedule to the Act gave the list of the sources of income 
under this head and the rates of tax. These sources were: — (a) pro- 
missory notes, debentures, stock or other securities of the Government 
of India (including securities of the Government of India whereon 
interest is payable out of British India by draft on any place in British 
India), or (b) bonds or debentures charged by the Imperial Parliament 
on the revenues of India, or (c) debentures or other securities for money 
issued by or on behalf of a local authority or company. It will be 
noticed that the list of chargeable securities for the first time included 
those .issued by a local authority or a company. 


In the Income 
Act VII of 1918. 
security which was 


Tax Act of 1918 interest on securities was chargeable 
under Sec. 7. Exemption was granted under this 
section in respect of interest on any Government 
issued or declared to be income-tax free. 


In the Act of 
Act XI of 1922. 


1922 the list of chargeable securities was further ex- 
tended, Under it the securities of Local Govern- 
ments also were made taxable. 


English Law — 

The corresponding provision in the English law is to be found mainly 
fl842 <5 88* 18.*5^ S Schedule C of the Act of 1918 ( S & 9 Geo. 
2; 1896,'s.‘26./ ' * 5, Ch. 40) which runs as follows:— 

‘*Tax under Schedule C shall be charged in respect of all profits 
arising from interest, annuities, dividends, and shares of annuities 
payable out of any public revenue, for every twenty shillings of the 
annual amount thereof". 

The subjects of charge and mode of assessment, etc., are contained 
in the Rules applicable to the Schedule. Rule 1 lays down that tax under 
this Schedule shall extend to all profits arising from interest, public 
annuities, dividends and shares of annuities payable in the United King- 
dom oijt of any public revenue in the United Kingdom or elsewhere in 
the year of assessment. Further provision is contained in Case IV of 
Schedule D under which tax is to be paid in respect of income arising 
from securities out of the United Kingdom, except such income as is 
charged under Schedule C. 


Section Explained — 

Three things require notice in a study of this section. 

In the first place, the meaning of the term ''Securities"" that are within 
the purview of this section. 

# Secondly, the question whether the list of securities <is exhaustive^ 
"The interest chargeable under the Section is the interest,, only on sisuritie^ 



SECURITIES 


in 


k 8.3 


cf the Central Government or of a Provincial Government or on deben- 
tures or other securities for money issued by or on behalf of a local 
authority or company. It does not include the interest on debentures 
issued by firms, associations, clubs, or individuals the interest on which 
is chargeable under Section 10 or Section 12’’. [Income Tax Manual, 
7th edition, para. 39 (iii)]. 

Thirdly, the question of connection of the issuing authorities with 
British India. Each of the issuing authorities of securities under this 
section, except one, is resident in British India. That exception is a 
company. From the definition of the word 'company* in Section 2 (6) 
it will appear that its territorial range is not limited to British India. 
Hence the interest on securities issued by a non-resident company also is 
taxable under this section. 


Securities — 

The word 'securities* is of wide import. Its meaning may be clear 
from the following observations la Singer vs. 
Williams, [(1920), (1921) A.C. 41-^7 T.C. 419]. 


Meaning of the term. 


Viscount Cave observed : — "The normal meaning of the word 
‘securities* is not open to doubt. The word denotes a debt or olaim^ 
the payment of which is in some way secured. The security would 
generally consist of a right to resort to some fund or property for 
payment; but I am not prepared to say that other forms of security 
(such as a personal guarantee) are excluded. In each case, however, 
where the word is used in its normal sense, some form of secured 
liability is postulated. No doubt the meaning of the word may be 

enlarged by an interpretation clause contained in a statute. 

or the context may show, as in certain cases relating to the construction 
of wills, \In re Rayner, L.R. (1904) 1 Ch., 176; In re Grant and Bason, 
L.R. (1905) 1 Ch. 336], that the word is used to denote, in addition to 
securities in the ordinary sense, other investments such as stocks or shares. 
But, in the absence of any such aid to interpretation, I think it clear that 
the word 'securities* must be construed in the sense above defined, and 
accordingly does not include shares or stock in a company**. [7 T.C. 431], 

N.B . — The Indian Income Tax Act, however, defines 'Securities* to 
include Stocks and Shares for the purposes of the Rules given in the 
Schedule to the Act. See the Schedule, Rule 5 (v) of Act XI of 1922 
as amended by Act VII of 1939. 

As to the legal significance of the word Lord 
Legal significance. Shaw of Dunfermline observed as follows in the 
same ease; — 

' , # ‘‘The'fvofd ‘securities’ has no legal signification which necessarily ; 

j^ches^ to It oh all occasions of the use of the term. -It is- hit " 
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i' ordinary English word used in a variety of collocations; and it is 
to be interpreted without the embarrassment of a legal definition 
and simply according to the best conclusion one can make as to 
the real meaning of the term as it is employed in, say, a testament, 
an agreement, or a taxing or other statute as the case may be. The 
attempt to transfer legal definitions derived from one collocation 
to another leads to confusion and sometimes to a defeat of true 
intention” [ibid,, 7 T.C. 435]. 

lyOrd Wrenbury observed as follows: — 

"A security is a possession such that the grantee or holder of 
the security holds as against the grantor a right 
if seSnt^ resort to some property or some fund for the 

satisfaction of some demand, after whose satisfac- 
tion the balance of the property or fund belongs to the grantor. 
There are two owners, and the right of the one has precedence of 
the right of the other. A share in a corporation does not answer 
the above description. There are not two owners, the one entitled 
to a security upon something and tlic other entitled lo the balance 
after satisfying that demand. A share confers upon the holder 
' a right to a proportionate part of the assets of the corporation; 
it may be a proportionate part of its profits by w^ay of dividend, 
or it may be a proportionate part of its distributive assets in 
liquidation. There is no owner other than himself. These mean- 
ings must no doubt yield to any inference to be drawn from the 

context in which the expression occurs, ” [ibid., 7 T.C. 

436-437]. 

The word 'securities’ connotes not only debt but debts secured 
by something other than the mere personal liability of the debtor. 

[Sargant, LJ., in Manton's Tnistees vs. Steele, (1926) 11 T.C. 549 ( 564)]. 

The Indian Securities Act (X of 1920) as adapted by the Govern- 
ment of India (Adaptation of Indian Laws) 
Government Security. “Government Security” in its 

Section 2 (a) thus: — 

" ‘Government Security’ means promissory notes (including 
treasury bills), stock-certificates, bearer bonds and all other secu- 
rities issued by the Central Government or by any Provincial 
Government in respect of any loan contracted either before or after 
the passing of this Act, but does not include a currency-note”. 

For the purposes of the Rules given in the Schedule to the Income- 
Tax Act. 1922, ‘Securities’ are defined as including Stocks and Sharis : See 
•the Schedule, Rule 5 (v). ■: ^ 
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Securitie3 for Money — 

That this expression is somewhat difficult of interpretation will be 
apparent from certain observations made by Lord Hanworth, M.R., in 
Manton's Trustees vs. Steele, cited above. His Lordship^s attention was 
invited to certain passages which are to be found in the introduction of 
CavanagWs Law of Money Securities under which attention was drawn 
to the fact that in cases of bequest of money and securities, bills of 
exchange and promissory notes may be held to be securities for money. 
“On the other hand”, observed his Lordship, “the same author writes of 
the distinctions which have been drawn in some of the cases decided, some 
upon the construction of wills and codicils, some upon the construction 
of contracts and the like, which have given interpretations of the word 
difficult to reconcile and not completely logical; and the learned author 
says of them, and I desire to accept his statement, that most of these 
distinctions are highly unsatisfactory; they are founded neither on common 
sense nor on legal principles; and he also calls attention to the fact that 
the legal interpretation of ‘securities for money' appears to err on the 
side of narrowness, and the popular use of the word ‘security* errs still 
more on the side of vagueness”. [11 T.C. 549 (560)]. 

Debenture — 

This term has baffled all attempts at a precise legal definition. 

Lord Lindley said in British India Steam Navigation Co. vs. Com- 
missioners of Inland Revenue, (1881) 7 Q.B.D. 165 (173) said; “What 
the correct meaning of ‘debenture* is I do not know”. In Edmonds vs. 
Bliana Furnaces Co., (1887) 36 Ch. D. 215 (218-219) Chitty, J., observed. 
“The term ‘debenture* has not, so far as I am aware, ever received any 

precise legal definition The term itself imports a debt — an 

acknowledgment of debt — and speaking of the numerous and various forms 
of instruments which have been called debentures without jny one being 
able to say that the term is incorrectly used, I find that generally, if 
not always, the instrument imports an obligation or covenant to pay* 
This obligation or covenant is in most cases at the present day accompanied 
by some charge or security”, 

. . The “Concise Oxford Dictionary** gives the 

Dictionary meaning, ^ . r ^ r n 

meaning of the term as follows: — 

“Sealed bond of corporation or company acknowledging sum on 
which interest is due till principal is repaid, especially, fixed interest 
constituting prior charge on assets**. 

The Indian Companies Act (1913) as amended by Act XXII of 1936 
_ . / and Act XX of 1937, too, doe§ not strictly define 

1913. cty term. Section 2 (4) of this Act defines it as 
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"'Debenture Stock” has been held to meao— 

"Debentures consolidated or created as stock whose nominal 
capital represents debt of which interest only is secured as perpetual 
annuity ” — {The Concise Oxford Dictionary). 

Sterling Securities — 

As to how far interest on the sterling securities of the Government 
pf India or on the vSterling securities issued by English Companies 
carrying on business in British India is liable to Indian income-tax, the 
directions given in the Income Tax Manual, quoted below, will prove 
helpful : — 

"Where such interest is received by the debentures or security 
holder in British India, it is clearly liable to Indian income-tax 
upder Section 4 (1) ; where, however, it is not received in British 
India, the tax will only be payable under the terms of the same 
section if the interest can be held to accrue or arise there. "Accrue 
or arise* as used in this connection are general words descriptive 
of a right to receive, and in this view the relevant portion of 
Section 4 (1) of the Act may be paraphrased by stating that the 
income to which the Act applies is income received in British India 
or income which there is right to receive in British India. If this 
test is applied, interest on the sterling securities of the Government 
of India, if not received in British India, will not be chargeable 
with Indian income-tax; and similarly the interest on sterling 
debentures issued by companies will not be chargeable if, as is 
usually the case, there is a right to receive it in England. For the 
purpose of the test it is immaterial in what currency the security 

. or loan arid its interest is expressed, and consequejitly the same 
principle is also applicable in determining the liability to Indian 
income-tax of the interest on foreign (other than sterling) deben- 
tures. On the other hand, interest on promissory notes of the 
Government of India enfaced for payment in England is liable to 
Indian income-tax, since here the right to receive payment of 
interests is a right to receive in India, and the concession by which 
Government paper can be enfaced for payment of interest in 
London does not constitute any part of the actual contract entered 
into by Government.*' [Income Tax Manual, 7th edition, para. 16]. 

Interest ‘^Receivable’’ — 

In Bansilal MotilaTs case, [(1930) Bom. 381=4 I.T.C. 332] interest 
received by the assessee at Hyderabad (Deccan) on Government of 
India Promissory Loan Notes enfaced for payment at Hyderabad (Deccan) 
Treasury was held to be income accruing in British India and as such 
ta^ble. Blackwell, J., observed >yord w?d here in .Sectipiii 
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8) is 'receivable*. It is not"^ confined to interest which* is receivable in 
British India. Accordingly, in my opinion, the tax is payable upon this 
interest, which I hold to accrue or arise in British India, notwithstanding 
that the asscssee has no right to receive it in British India, and that it is 
receivable at a place outside British India”. 

Deductions Allowed — [Proviso 1]. 

(1) Commission deducted by a banker realizing interest on securities 
on behalf of the assessee is exempt (Proviso 1). 

This is really an expenditure incurred by the assessee in realizing his 
income under this head. 

Provision for this allowable deduction was inserted by the Income 
Tax Amendment Act of 1933 (Act XVIII of 1933). Before this express 
statutory provision was incorporated in the Act the Courts refused to 
allow this deduction: See A. H. Forbes vs. Commissioner of Income 
Tax, [(1929) 9 Pat. 139== (1929) Pat. 419=4 I.T.C. 1] and also Rajniti 
Prasad Singh \s. Commissioner of Income Tax, [(1930) 9 Pat. 194= 
(1930) Pat. 33=4 I.T.C. 264], These cases have lost their authority now*. 

(2) Exemption is also granted under Section 8, Proviso 1, in 
respect of interest payable on money borrowed for the purpose of invest- 
ment in securities. 

This provision has been inserted by the Amendment Act of 1939 
(Act VII of 1939). This is analogous to Section 10 (2) (iii) which 
provides for allowance, in computing profits or gains, of the amount of 
the interest paid in respect of capital borrowed for the pu’-poses of the 
business, profession or vocation. When ‘securities* are obtained with 
borrowed capital, interest payable on such borrow^ed capital is an allowable 
deduction. Such interest, of course, will be income of the lender of the 
capital and normally will be taxed in his hands. 

If, however, such interest on borrowed capital is payable without 
British India, then, normally, it wdll not be taxed in the hands of the 
lender. In such a case the borrower will not be allowed any deduction 
in respect of it. But if the lender can be got hold of under Section 43, 
that is, through the person appointed as his agent in British India, the 
borrower will be given the deduction. 

See also Sections 18 (3B) and 18 (3C). If tax is deducted as 
provided for in these sections from interest on the borrowed capital, then 
also the borrower will be entitled to, deduct the interest paid by him on 
the borrowed amount from the ‘interest on securities V receivable by him. 

But' in this rfespfebt an exception has been made in favour of intent 
Ion issued ^ befojre the Wt of l iVjrtrih 
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1938. » The borrower is to be allowed a deduction in respect of such 
interest, though such interest may be payable outside Britisli India, 

Interest Payable — [Proviso 1]. 

This expression may lead to the supposition that deduction is 
allowable under Proviso 1 in respect of any interest which is payable, 
whether actually paid or not. It seems, however, that the word ^payable^ 
is used to limit the allowable deduction on this count to the amount of 
interest payable though the actual amount paid might exceed it. Nothing 
can be allowed as a deduction unless and until it is actually paid. 

Tax-Free Securities — 

Tax-free Securities may be issued either by the Central Government 
or by the Provincial Governments. 

Those coming under the first class are covered by the second Proviso 
which lays down that no income-tax is to be 
Proviso 2. payable on the interest receivable from such 

securities. 

The following securities have been issued income-tax free by the 
Government of India — The Government of India War Bonds, 1920, 1921, 
1922, 1923,, 1924 and 1928, 5 per cent, loan 1945-55, Five-year 6 per cent. 
Bonds, 1926, Five-year 6 per cent. Bonds, 1927, Ten-year 6 per cent. 

Bonds, 1930, Ten-year 6 per cent. Bonds, 1931, Ten-year 6 per cent. 

Bonds, 1932 and Ten-year 5 per cent. Bonds, 1933. 

Provincial Governments, likewise, may issue tax-free securities. Such 
Proviso 3 securities are covered by the third Proviso to 

Section 8, under which where a Provincial 
Government issues a security as income-tax free, the income-tax on the 
interest thereon shall be payable by that Provincial Government. 

''So far as investors are concerned, therefore, securities issued 
income-tax free, whether by the Central Government or by Provincial 
Governments, stand on exactly the same footing, that is, income-tax is 
not payable on the interest received therefrom by the assessec, but the 
interest received therefrom is taken into account under Section 16 (1) of 
the Act in determining the total income of the assessee for the purpose 
of deciding whether lie is liable to income-tax and also for determining 
the rate at which he shall pay income-tax on his other income. It should 
be included in the total income of the year in which it is paid. The same 
remarks apply to Government securities purchased through the Post Office 
^and held in the custody of the Accountant-General, Posts and Telegraphs 
($ee paragraph 18). Super-tax is, however, payable by the recipient in 
respect of such interest, since, under Section 58 of the Act, the provisof 
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to this section do iipt apply to super-tax.” [Income Tax Manual, 7th edition, 
para. 39 (v).] 

In Rajniti Prasad Singh vs. Commissioner of Income Tax [(1930) 
9 Pat. 194=(1930) Pat. 33==4 I.T.C. 264] the 
Sewrit^s^, assessee purchased certain Government securities 

and paid to the vendor the cost of these securities 
and the interest due from the last date on which interest was paid to the 
vendor up to the date on which the assessee purchased these securities. 
The assessee claimed that this interest should be allowed as an admissible 
deduction from the interest drawn by him subsequently on these securities. 
The Patna High Court (Courtney-Terrell, CJ., Das and Kulwant Sahay, 
JJ.) negatived this claim. Das, J., observed: “The interest on Govern- 
ment securities docs not accrue from day to day but accrues on certain 
specified dates. It did not therefore accrue to the vendors of these 
securities at all, since they sold those securities to the assessees before any 
interests accrued on them”. 

This view of the Patna High Court was accepted by the Lahore High 
Court (Addison and Abdul Rashid, JJ.) in Firm llaveli Shah-Sardari 
Lai vs. Commissioners of Income Tax [(1936), A.I.R. 1937 Lah. 435=4 
I.T.R. 297] where the facts were similar to those in the Patna case. 
Addison, J., observed: **lt seems clear that the mere quotation in the 
bargain of estimated accrued interest does not establish a separate contract 
in respect of the interest, and even if it were considered to be a separate 
contract, it would remain part and parcel of the whole purchase consi- 
deration, and would not be deductible”. 


Government securities 
pledged with bank for 
payment of interest on 
overdraft — ntereston 
such if deductible. 


The Indian Income Tax Act has not provided for any allow^able deduc- 
tion in respect of interest borrowed by a private 
individual as distinguished from a person carrying 
on business [Mahadeo Asram Prasad Sahi Bahadur 
vs. Cofnmissioner of Income Tax, (1927) 6 Pat. 29 
= (1927) Pat. 133=2 I.T.C. 281]. In this case 
the assessee lodged certain Government securities with a Bank to secure 
the payment of interest on an overdraft. The securities brought in an 
income by way of dividends. These dividends as they fell due were 
received by the Bank under a general power of attorney granted by the 
assessee to the bank. They were credited to his account and from month 
to month the sums due for interest on the overdraft were in the same 
way debited to the assessee’s account. The assessee’s contention was that 
this source of income at all events, to the extent of the interest on the. 
overdraft, should be deducted from his taxable income. The Patna High 
Court (Dawson-Millcr, CJ., and Foster, J.,) negatived this contenttOHv 
Dawson-Miller, G.J., observed : ”Had it been intended that where a 
private Individual borrows money either from his bank, or from any other 
Spttitei he should be entitled^^ to deduct the interest thereon fr9m J«{| 
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taxable in|ome I have not the slightest doubt that some provision would 
have been made to that effect in the Act, but in thS other sections of the 
Act^ apart from those dealing with income derived from business, we find 
no such exemption included. Prima facie, therefore, the assessee is bound 
'to pay income-tax upon all the profits which come under the head of 
'interest on securities’." 

Life Insurance Companies — 

How far life insurance companies are entitled to the benefit of 
Proviso 2 to Section 8 will be clear from the decision of the Calcutta High 
Court (Derbyshire, C.J., Costello and Panckridge. JJ.) in In re Messrs, 
North British and Mercantile Insurance, Co. Ltd., [(1937) I.L/.R. (1937) 
2 Cal 540=41 C.W.N. 905=1937 I.T.R. 349]. In that case Derbyshire, 
C.J., and Costello, J., (Panckridge, J., dissenting) held that after the 
profits of a life insurance company had been ascertained in accordance 
with Rules 25 and 35 of the Rules framed under Section 59 of the Indian 
Income Tax Act, 1922, the company was entitled to claim deduction of 
interest on tax-free securities of the Government of India. Derbyshire, 
C.J., observed: "Where the return shows that some of the interest has 
been derived from securities of the Government of India declared to be 
tax-free, it is impossible in my view for Income-tax authorities to ignore 
the plain provisions of the Proviso to Section 8 of the Income Tax Act 
which say that no income-tax shall be payable on the interest receivable 
on any security of the Government of India issued or declared to be free". 
Costello, J., likewise observed: "In my view, Rules 25 to 35 should not 
be taken as having any further effect than that they provide a somewhat 
arbitrary, though convenient, method of ascertaining the total profits or 
gains in respect of Life Assurance business and so do not prevent the 
assessees from claiming and exercising the statutory right conferred by 
the second proviso to Section 8, although that section is primarily concerned 
with taxes payable by an assessee under the head 'Interest on securities’. 
Nor do the Rules exclude the operation of what seems to me to be the 
definite and unequivocal directions contained in Sub-section (5) of Section 
18. The fact that Section 10 sets out deductions of allowances which 
are permissible in respect of an assessment made under the head 'Business’ 
whereas the proviso to Section 8 seems to operate only where tax is 
payable under the head 'Interest on Securities’ is in my opinion without 
significance". 

Panckridge, J., however, while conceding that the Life Insurance 
Company could claim credit in such circumstances under Section 18 (5), 
expressed the view that when the profits of the company have been 
ascertained by reference to the actuarial valuation, the notional figure 
cannot be analysed or dissected so as to refer a part to interest on tax- 
fri^ securities and accordingly the second proviso to Sectibii 8 has no 
j^application. 
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Cooperative societies 

See also In re Phoenix Assurance Co., Ltd,, (1937), 41 ^.W.N. 922 
= 1937 I/r.R. 397 wfiere the same learned Judges expressed identical view. 

The views expressed by Panckridge, J., seem to have much support 
from the observations of the Judicial Committee regarding the meaning 
and effect of Rule 25 in the cases of Bharat Insurance Co, Ltd^ vs. 
Commissioner of Income Tax, Punjab, (1934), 61 LA. 41=7 LT.C. 151 
and The Commissioner of Income Tax, Bengal vs. Himalaya Assurance 
Co., Ltd., [(1939) P.C. 190=43 C.W.N. 926=1939 I.T.R. 402]. In any 
case after the recent amendment of the Income Tax Act by Act VII of 
1939 the position has been as was held by Panckridge, J. See the present 
Section 10 (7) and the Schedule added to the Act. Section 10 (7) lays 
down that “notwithstanding anything to the contrary contained in Sections 
8, 9, 10, 12 or 18, the profits and gains of any business of insurance and 
the tax payable thereon shall be computed in accordance with the rules 
contained in the Schedule to this Act”. The Schedule gives Rule 2 laying 
down what shall be the profits and gains of life insurance business. 

Mutual Societies — 

It has been noticed under Section 3 how far the receipts by mutual 
societies will be taxable income. It may be noticed here that if such 
mutual societies invest their funds in, say. Government securities, interest 
on such securities will not be mutual receipts and will be chargeable 
income. There are, however, some specific exemptions made, in exercise 
of the powers under Section 60. See Income Tax Manual, 7th edition, 
paras. 17 and 18. 

Co-operative Societies — 

Special provision has been made by the Central Government in respect 
of Co-operative Societies in exercise of its powers under Section 60 of 
the Income Tax Act. See Income Tax Manual, Para 18 (3), where the 
Manual lays down that the profits of any Co-operative Society other than 
those specified in that clause are to be exempt from income-tax. But for 
this purpose the profits of a Co-operative Society shall not include any 
income, profits or gains from investments in securities of the nature referred 
to in Section 8. 

The interest derived by a Co-operative Bank from its investments in 
Government Securities is not to be regarded as part of the profits of its 
business qua such Bank. The exemption from income-tax given by the 
Notification of Government of India, dated 25th August 1925, is to the 
profits made by the Bank from its business of a Co-operative Bank, 
[Madras Provincial Co-operative Bank, Ltd: vs. Commissioner of Income 
Tax, (1933) 56 Mad. 837= (1933) Mad. 489=64 M:L.J. 640=6 I.TVC 
:378}* BardsweH, J., observed: “I would that the exemption is 

.meaat aa an encourageme^ as much capital as possibly 
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£&#' tbe fii|^ncing of Co-opetative Societies arid s6^ extending the scope 
of co-operation. The investing of money in Gpv^nraent securities does 
not. further the cause of co-ojperation but is only a means of keeping from’ 
lying idle funds that cannot immediately be used for such a purpose’*. 

See also Commissioner of Income Tax vs. Madras Central Urban 
Bank Ltd., [(1929) 52 Mad, 640=(1929) Mad. 387=56 M.LJ. 481=3 
l.TX. 357]. 

deductions at the sources — 

See Sections 18 (3) to 18 (3E), Section 18 (5) and Section 18 (9). 

Under Section 18 (5) the person from whose income in the form 
of interest on securities, income-tax is deducted at the source in accord- 
ance with the provisions of Section 18 is to be given credit therefor 
in the assessment, if any, made in the following year. 

It should be noted here that the exemption under Proviso 2 to Section 
8 does not extend to super-tax but is confined only to income-tax. For, 
under Section 55 super-tax is charged on the total income of the previous 
year, and Section 16 (1) (a) lays down that in computing the total income 
of an assessee any sums exempted under the second and third Provisoes 
to Section 8 shall be included. See Section 58 (1). 

Further Exemptions under the Act — 

While exemption in respect of interest on tax-free Government 
Securities has been prescribed by the second and third Provisoes to this 
Section, interest on certain other securities has been exempted by the 
Central Government in the exercise of the powers conferred by Section 60 
of the Income Tax Act. 

For these see : — 

Income Tax Manual, 7th edition, para. 17: 

Item (8) Interest on Government securities hel»;l by, or on 
behalf of, Ruling Chiefs and Princes of India as 
their private property. 

„ (11) Interest on Deposits in the Post Office Savings Bank. 

„ (13-E) Interest on Securities held by the Kathiawar Educa- 
tion Provident Fund. 

„ (27) Interest on Mysore Durbar Securities. 

„ (41) Income of a Service Fund derived from interest on 

Government securities or interest on funds deposited 
with the Central or any Provincial Government. 

and Income Tax Manual ,Para 18: — 

Item (1) The interest on Government securities purchased 
• ^ through the Post Office, and held in the custody of 
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, tee Accountant-Genera,!, Postsand TeJegp^phs, pto- 
vided that the exemption shall apply only to interest 
on Securities so held oij account of any one assessee 
up to the face value of Rs. 22,500. , 

„ (3) The profits of a Co-operative Society other than, 

etc 

Explanation . — For this purpose the profits ot a 
Co-operative Society shall not be deemed to include 
Any income, profits or gains from investments' in 
securities of the nature referred to in Section 8 of 
the Income Tax Act. 

N.B . — The classes of income exempted under Para 18 r-f the Income 
Tax Manual shall be taken into account in determining the total income 
of an assessee for the purposes of the Income Tax Act. 

For further provisions for exemption of interest on securities see 
Section 4 (3) (i). Section 4 (3) (iv) and vSection 4 (3) (ix). 

Avoidance of tax under this head — 

See Sections 44E and 44F and notes thereon. 


9. 

Property. 


Old Section. 

( J) The tax shall be pay- 
able by an assessee 
under the head 
“Property” in respect of the 
bona fide annual value of pro- 
perty consisting of any build- 
ings or lands appurtenant there- 
to of which he is the owner, 
other than such portions of such 
property as he may occupy for 
the purposes of his business, 
subject to the following allow- 
ances, namely: — 


New Section. 

9. ( 7 ) The tax shall be pay- 

able by an assessee ’ funder the 
head “Income from Property”] 
in respect of the bona fide 
annual value of property con- 
sisting of any buildings or lands 
appurtenant thereto of which he 
is the owner, other than such 
portions of such property as he 
may occupy for the purposes of 
^[any business, profession or 
vocation carried on by him the 
profits of which are assessable 
to tax] subject to the following 
allowances, namely: — 


* These words were substituted for the 

words "under the head ‘Property'” 
by Sec. 10 of the Indian Inrome-tax 
(Amendment) Act, 1939 (VII of 
1939). 

* These words were' substituted fpr* thi^ 

>yords "his business” ifrid, 
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( i) where the property' is 
in the bccupation of 
the owner, or where it 
is let to a tenant and 
^e owner has under- 

♦ ‘ taken to bear the cost 

of repairs, a sum 
equal to one-sixth of 
such value ; 

(n) where the property is 
in the occupation of a 
tenant who has under- 
taken to bear the cost 
of repairs, the differ- 
ence between such 
value and the rent 
paid by the tenant up 
to but not exceeding 
one-sixth of such 
value ; 

(in) the amount of any 
annual premium paid 
to insure the property 
against risk of dam- 
j age or destruction; 

^(iv) where the property u 
subject to a mortgage, 
or other capital 
charge, the amount of 
any interest on such 
mortgage or charge; 
where the property is 
subject to a ground 
rent, the amount of. 
such ground rent; and 
where the property 
has been acquired 
with borrowed capital, 
the amount of any in- 

* Amended by the Indian Income-tax 

(Second Amendment) Act, 1933 
(XVIII of 1M3). 


New Section. 

(i) where the property is in 
the occupation of the 
owner, or where it is let- 
to a tenant and the 
owner has undertaken 
to bear the cost of re- 
pairs, a sum equal to 
one-sixth of such 
value ; 

(ii) where the property is in 
the occupation of a 
tenant who has under- 
taken to bear the cost 
of repairs, the differ- 
ence between such 
value and the rent paid 
by the tenant up to but 
not exceeding one-sixth 
of such value ; 

% 

{Hi) the amount of any 
annual premium paid to 
insure the property 
against risk of damage 
or destruction; 

®[(iV) where the property is 
subject to a mortgage 
or other capital charge, 
the amount of any in- 
terest on such mort- 
gage or charge; where 
the property is subject 
to an annual charge 
not being a capital 
charge, the amount of 
such charge ; where the 
property is subject to a 
ground rent, the 
amount of such ground 
rent; and where the 

' This clause was substituted by Sec. 10 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VU ot IS^), 
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terest payable on such • . " ^rc^erty has been ac- 

capital and not speci- ‘ , quired/ constructed, re- 

fically charged upon paired, renewed or re- 

the property itself ; constructed with bor- 

rowed capital, the 
amount of any interest 
payable on such capi- 
tal; 


(v) any sums paid on ac- 
count of land-revenue 
in respect of the pro- 
perty; 

(vi) in respect of collection 
charges, a sum not ex- 
ceeding the prescribed 
maximum; 

(tHi) in respect of vacan- 
cies, such sum as the 
Ipcome-tax Officer 
mav deternviiie having 


Provided that no allow- 
ance shall be made in 
respect of any interCvSt 
or annual charge pay- 
able without British 
India and chargeable 
under this Act, not 
being interest on a loan 
issued for public sub- 
scription before the 1st 
day of April, 1938, ex- 
cept interest or a 
charge on which tax 
has been paid or from 
which tax has been de- 
ducted under section 18 
or in respest of which 
there is an agent for 
the payee in British 
India who may be 
assessed under section 
43;] 


(v) any sums paid on ac- 
count of land revenue 
in respect of the pro- 
perty; 

’ {vi) in respect of collection 
charges, a sum not ex- 
ceeding the prescribed 
maximum; 


in respect of vacancies, 

^ ' — .. — ' 

* This clause was substituted by Sec 10 
of the Indian Income-tax (Am^d- 
pient) Ad, 1039 (VII of 1^). 
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regard to the circum- 
stances of the case: 


Provided that the aggregate 
of the allowances made under 
this sub-section shall in no case 
exceed the annual value. 

( 2 ) For the purposes of this 
section, the expression “annual 
-value” shall be deemed to mean 
the sum for which the property 
might reasonably be expected to 
let from year to year : 

Provided that, where the pro- 
perty is in the occupation of the 
owner for the purposes of his 
own residence, such sum shall, 
for the purposes of this section, 
be deemed not to exceed ten per 
cent, of the total income of the 
owner. 


{S. 9. 

that part of the net" 
annual value, after de- 
ducting the foregoing 
allowances, which is 
proportional to the 
period during which the 
property is wholly un- 
occupied or, where the 
property is let out in 
parts, that portion of 
the net annual value, 
after deducting the 
f o r e g oing allowances 
appropriate to any 
vacant part, which is 
proportional to the 
period during which 
such part is wholly un- 
occupied;] 

* sjc ajc :jc 


( 2 ) For the purposes of this 
section, the expression “annual 
value” shall be deemed to mean 
the sum for which the property 
might reasonably be expected to 
let from year to year : 

Provided that, where the pro- 
perty is in the occupation of the 
owner for the purposes of his 
own residence, such sum shall, 
for the purposes of this section, 
be deemed not to exceed ten 
per cent, of the total income of 
the owner. 

*[(J) Where property is 
owned by two or more persons 
and their respective shares are 

* The proviso was omitted by Sec. 10 at 

the Indian Income-tax (Amendmrat) 
Act, im (VII oM939). 

* This 8ub-secti<MJ was ^ded, ibU, 
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definite and ascertainable, such 
persons shall not in“ respect of 
such property be assessed as an 
association of persons, but the 
share of each such person in the 
income from the property as 
computed in accordance with 
this section shall be included in 
his total income.] 


History — 

Act XXXII of 1860. 


In Act XXXII of 1860 income from property 
came under Schedule I which ran as follows: — 


“For and in respect of the property in, and profits arising from, 
all lands and houses in India”. 


Rules governing assessment of duties imposed under this Schedule 
were given in Part VII, under Section XCVII. Rule 1 laid down that 
the profits of land paying revenue direct to Government under settlements 
subject to revision were to be estimated at one-third of the annual amount 
of revenue payable to the Government. The owners or holders of such 
lands were chargeable with the amount of the annual profits so estimated. 
Under Rule 4 all persons in receipt of rents and profits of lands and 
houses not included in Rule 1 were to make returns and were chargeable 
with actual profits. Under Rule 7 all other persons occupying lands or 
houses, other than ryots, &c., paying annual rent less than Rs. * 60f 
(Section CXXX) or persons occupying houses at a rack rent (Sectioi 
CXXXI) and not being the owners thereof were required to make a 
return of the actual profits realized therefrom during the preceding year 
and they were to be assessed thereon. 

Act IX of 1868, being an Act for taxing Professions and Trades, 
Act IX of 1868. did not touch income from property. 


Though Act IX of 1869 was meant “for imposing duties on Income 
and Profits arising from Offices, Property, Pro- 
° ^ ‘ fessions and Trades”, it did not contain any 

categorical provision as to income from property. This item of income 
came under Part IV which was headed “Duties on all other Income and 
Profits”. This Part covered income not charged under Part II (Offices) 
or Part III (Companies). 

Property continued to remain included under the head “Other Source^^ 
tif Income” in all subsequent Acts, till the Act of 1918 (VII of 1918). 
There was no pit)Vision ’ for any deductions under this head in any of 

Uhese^-Aets,/'',’"':-,' \ ^ , 
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Under Section 22, Part V, of Act XII of 1871 owners of lands or 
houses occupying the same were chargeable in 
respect of the annual value thereof at nine-tenths 
of ‘*the full rent at which such lands or houses are worth to be let for 

the year”. In Act Vlil of 1872 the same provi- 
sion was contained in Section 21. 


Act XII of 1871. 


Act VIII of 1872. 


Act II of 1886. 


The position did not change for the better in Act II of 1886. Income 
from property remained to be taxed under the 
residuary head. Section 24 of the Act of 1886 
related to ''occupying owners”. It ran:— 

'"(1) Where a building is occupied by its owner, it shall be deem- 
ed a source of income within the meaning of this Act, and, if liable 
to be assessed under this Act, shall be assessed at five-sixths of 
the gross annual rent at which it may reasonably be expected to 
let and, in the case of a dwelling house, may be expected to let 
unfurnished.” 

''Owner”, as defined in Sub-section 2 of this Section, meant "the 
person who would be entitled to receive the rent of the building 
if the building were let to a tenant”. 

As has been stated already, income from property received treatment 
as a clearly specified item of income, again, in 
Act VII of 1918. jgjg Section 8 of this Act, which 

was the relevant section, covered income derived from "house property”. 
^The limited .scope of this section as contrasted with vScction 9 of Act XI 
, of 1922 which covers property consisting of any buildings or lands 
apptirtenant thereto will be clearly noticed. There was no proviso in the 
Act of 1918, as there was in the Act of 1922 before amendment, limiting 
the aggregate of allowances to the annual value of the property. More- 
over, Section 8 itself did not exempt from its operation property 
occupied for the purposes of business, allowance in respect of which was 
granted by Section 9 (2) (i). 

It has been noted above that Section 9 of Act XI of 1922, which 
relates to income from property, covers property 
Act XI of 1922. "consisting of any buildings or lands appurtenant 

thereto”. 

Clause (iv) of Sub-section (1) of this Section was amended by Act 
XVIII of 1933, Section 4. 

This clause originally stood as below: — 
r ‘'(it') Where the property is subject to a mortgage or charge or to 
a ground rent, the amount of any interest on such mortgage 
or charge or of any such ground rent;” 

Further amendment has been effected by Act VII of 1939, Sertion lO, 
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English Law — 

The corresponding provision in the English law will; be found in 
(1842, S. 60; 1853, Schedule A of the English Income Tax Act of 
S. 2; 1896, S. 26. 1918. This Schedule runs as under: — 

“Tax under Schedule A shall be charged in respect of the ])roperty 

in all lands, tenements, hereditaments, and heritages, in the United 

Kingdom, for every twenty shillings of the annual value thereof’. 

Though the language is “all lands, etc.” the Schedule applies only 
to lands, etc., capable of actual occupation (vide General Rule 1). 

Further, certain highly important items have been transferred from 
Schedule A to Schedule D.^ Schedule A no longer applies to — 

tithes taken in kind ; 

dues and money payments in right of the church or by endowment, 
or in lieu of tithes (not being tithes arising from lands), and 
all teinds arising in Scotland ; 

tithes arising from lands, if compounded for, and all rents and 
other money payments in lieu of tithes arising from lands; 

manors and other royalties, including all dues and other services 
or other casual profits (not being rents or other annual pay- 
ments reserved or charged) ; 

fines received in consideration of any demise of lands or tenements 
(not being parcel of a manor demisable by the custom thereof) ; 

all other profits [other than those liable to deduction of tax in 
payment of rent or any other annual sum to which the lands, 
etc., are subject] arising from lands, etc., not being in the 
actual possession or occupation of the person to be charged. 

The above items are now chargeable under Case III of Schedule D.^ 

Kurther, properties of the following kinds, when carried on with a 
view to profit, are now charged under Case I of Schedule D, and not 
under Schedule A: — 

quarries of stone, slate, limestone or chalk ; mines of coal, tin, lead, 
copper, niundic, iron, and other mines ; 

iron-works, gas-works, salt springs or works, alum mines or works, 
water-works, streams of water, canals, inland navigations, 
docks drains or levels, fishings, rights of markets and fairs, 
tolls, railways and other ways, bridges, ferries, and other 
concerns of the like nature. 


; Act of 1926, Section 28, and Third Sdiedule, 
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Though such concerns have been transferred to Schedule D any lands 
used or occupied in connection with them, which form separately assessable 
units, are stilf assessed under Schedule A.- 

It will be noticed that in spite of such curtailment the scope of 
Schedule A of the English Act is still far wider than that of Section 9 
of the Indian Act. 


Draft Bill of the Codi- 
fication Committee. 


In the Draft Bill of the Income Tax Codification Committee (1936) 
the subjects now chargeable under Schedule A 
have been brought under Class A and Class C, 
of which the former deserves notice here. The 
description of income of Class A and the mode of computation of such 
income have been given in Clauses 10 and 11 of the Draft Bill. These 
are quoted below: — 


'*(1) Income shall be deemed to arise from the enjoyment of pro- 
perty in land situated in the United Kingdom, and that 
income is income of Class A. 


(JI) (1) In the case of income of Class A the asseswsable income 
shall be the annual value of the land for the year of 
charge. 

(2) The annual value of any land shall be the rental value 
thereof subject to the authorised deductions^^ 


[Income Tax Codification Committee (1936) Report, Vol. II, p. 9.] 


Changes in the Phraseology: — 

Old Section. 

1. Under the head '‘Property*’. 


2. For the purposes of his business. 


3. In Section 9(1) (iv) — 
Deductible allowances : — 

(o) Property subject to mort- 
gage or other capital charge. 
— Interest on such mortgage 
or charge. 


New Section. 

1. Under the head "Income from 
Property”. 

See Section 6 and St. Lucia case, 
(1924) A.C. 508. 

2. For the purposes of any business, 
profession or vocation (a) carried 
on by him and (b) the profits of 
which are assessable to tax. 

3. In Section 9(1) (iv) — 

(a) No change. 


Schedule A. No. Ill, r. 6. 
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Old Section. 


(b) Property subject to ground 
rent — the amount of ground 
rent. 

(c) If property acquired by 
borrowed capital — Interest 
payable on that capital 
(though not charge on the 
property) . 

4. Allowance Clause (vii) — in res- 
pect of vacancies: — 

(a) such sum as the Income 
Tax Officer may determine 
(h) not exceeding the annual 
value. 


New Section. 

(b) Property sub j eict to an annual 
charge not being a capital 
charge — the amount of such 
charge (New). * 

(f) Property subject to' grodnd 
rent — the amount of ground 
rent [same as old (b)J. 

(d) If property acquired, cons- 
Iructed, repaired, renewed or 
reconstructed with borrowed 
capital. — The amount of 

interest pa 5 "able on such 
capital [old (c) extended]. 

4. Allow'ance Clause (vii) — in res- 
pect of vacancies: — 
proportionate' part of the net 

annual value — ^proportional 
to the period of vacancy. 

5. Section 9 (3) newly added — 

The decisions in — 

B. N. Elias* case, (1935) 58 
Cal. 538, 

Laxmidas Devida^s case, 
(1937) LL.R. (1937) Bom. 
830, and 

D. H. Pitale’s case, (1937) 
A.I.R. 1938 Bom. 353, 

will greatly lose their force after this 
new provision. 


Section Explained — 

The scope of this section has been described by Page, C.J., thus: 

_ , - . “The meaning and effect of Section 9 appears 

^ to me to be quite plain. It is a section under 

which the owner of inunovable property is assesed. What is the 
subject of assessment? The income and profit derived from the property. 
How are such income and profits to be ascertained? By finding out 
‘the sum for which property might reasonably be expected to let from 
vear to year*.” [Commisioner of Income Tax, Burma vs. Suratee Bara 

^ 99=5 264.} 
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The same point has been elucidated by Beaumont, C.J., in these 
words: “The effect of Section 9 seems to be that the assessable income 
of immovable property is the annual value of such property, as defined 
in Sub-section (2), less the authorized allowances, and without taking 
kito’ account any part of the property which the assessee may occupy 
.fgy the purposes of his business”. [Commissioner of' Income Tax vs. 
Abubaker Abdul Rehman, (1939>, A.LR. 1939 Bom. 195=1939 I.T.R. 
fl39]. 


Assessee — 

The person whom the section brings under taxation is the owner 
of immovable property. Once a person is held 
to be such owner there is no escape for him, 
whatever be the capacity in which he is vested 
with the ownership* Even when a person is not the owner of the pro- 
perty he may he assessed in respect of its income not, however, under this 
section but under some other provisions of the Act, say, for example, under 
Scesr^O and 41. Authority in support of this view will be found in In re 
The Official Assignee, [(1937), 41 C.W.N. 683= (1937) 2 Cal. 192=1937 
I.T.R. 233.] In this case the property of an insolvent became vested in the 
Official Assignee and the Official Assignee took possession thereof. It 
was held by the Calcutta High Court (Costello & Panckridge, JJ.) that 
the Official Assignee w’as liable under Section 9. Mr. Justice Costello 
observed: 'The real question we have to decide is whether we should 
look at the matter from an angle of the person concerned or rather 
whether on looking at the person concerned it can rightly be said that 
the Official Assignee was the owner of the property so as to bring him 
within the four corners of the provisions of Section 9. If he was the 
owner that is sufficient to make him liable to assessment. If he was not 
the owner then we have to consider whether he is one of the class of 


persons enumerated in Section 41 of the Income Tax Act''. On the 
authority of the opinion expressed by the Lord President (Clyde) in 
Commissioners of Inland Revenue vs. iHeming, (1929), 14 T.C. 78, 
Costello, J., came to the conclusion that the Official Assignee was the 
owmer of the property in question. In that case the respondent's estates 
were sequestrated under the Bankruptcy Act and a trustee was appointed. 
The respondent was re-invested in the estates after a few years. During 
the sequestration the trustee paid income-tax on the full annual value of 
the respondent's properties. On re-investiture the respondent claimed 
repayment of tax paid in respect of his heritable properties during 
sequestration, on account of "personal allowance" to which he claimed 
he was entitled. It was held that during sequestration the income from 
the sequestrated estate, which was vested in the trustee, was the trustee's 
income and not the bankrupt's and that neither the trustee nor the bank*' 
nipt Was entitled to claim the relief sought. 
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If a person is in fact the ‘owner' of property, no other extraneous 
u • • • consideration can be brought in to outweigh that 

suffickrft^ operation of Section 9. is 

concerned. In re Keshardeo Chamria [(1937), 
A.I.R. 1937 Cal. S83^--T.L.R. (1937) 2 Cal. 3S8--1937 I.T.R. 246] Mr! 
Justice Panckridge observed: “Before an assessce can be taxed as an 
‘owner' under Secticni 9, it must be decided that he is in fact the 
owner of the property in question, and in my opinion this decision 
rests with the Income Tax officer, subject to the rights of appeal under 
Sections 30 and 31. The mere existence of a dispute as to title, even 

where a suit has been filed, cannot of itself hold up an assessment, other- 

wise it would be open to an assessec to delay assessment indefinitely by 
arranging for the institution of collusive proceedings. This difficulty is 
not met by pointing to Section 41 because as often as not in a suit for 
declaration of title and ejectment no receiver is appointed and the posses- 
sion of the party remains undisturbed". 

The facts of this case may be briefly stated. J'hc assessec had Jinsti* 

tuted a suit against one Ramprotap (briefly referred to as R.J for 

declaration of joint title to certain properties and for partition. A consent 
decree was passed declaring that the assessec and R. were each entitled 
to equal shares in the properties. Commissioners w'ere appointed for the 
purpose of partition. The Official Receiver w^as appointed receiver of the 
properties, with liberty to divide the income thereof equally between the 
assessec and R. The Official Receiver, however, never took possession 
of the properties. He was subsequently dischargc?d by a consent order 
which jointly gave liberty to both the assessec and R. to realize the rent 
of the properties on joint receipts and to meet the necessary expenses. 
Both the assessec and R. while in possession under the above arrange- 
ment divided the receipts betw^een themselves in equal shares. The assessec 
v/as assessed in respect of half the annual value of the said properties. 
The assessce contended that the assessments in repect of the properties 
should have been made under Section 41 on the assessec and R. jointly 
in respect of the entirety and not upon each separately in respect of a 
moiety. The Calcutta High Court negatived this contention as in their 
Lordships' view the assessee and Raniprotap were not managers of the 
properties appointed by or under any order of a Court within the meaning 
of Section 41 and held that there had been no illegality in assessing the 
assessee under Section 9. * 

: The matter went lip to the Privy CovlxicA [Keshardeo Chamria vs. 

Commissioner of Income Tax, Bengal, (1939), A I.R. 1939 P.C. 163=43 
G.W*N. 1009=1939 I.T.R. 3 The Judicial Committee, while affirming 
the deeisioh of the Calcutta High Cou^ observed {per Lord Russell) : "'The 
iri^ltohdcnt ( sic, Appellant) and Ramprotap were never Appointed r^eivers or 
by or wder any order bf The court. . . . . . . ; It JoUdvirA 1 
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fore that the Section (Section 41) has no application to the case, and that 
the question referred was correctly answered by the High Court*’. 

Owner — - 

For the purposes of this section or, for the matter of that, for 
, . any section in this ‘Act, ownership does not 

eanmg explained. necessarily mean full ultimate and legal owner- 
ship, In Burma Railways Co. vs. Secretary of State, (1921), A.I.R. (1921) 
If.B. 9=1 I.T.C. 140), Rotgnson, CJ., observed: ‘Mt must be presumed that 
the Legislature was aware that the expression ‘owner’, ‘ownership’, and the 
verb ‘to own’ in its various tenses have been frequently used in Acts of 
a similar nature and further that they can be and are used in various 
meanings in different Acts, in some of which they have been specially 
defined for the purposes of particular sections. Nevertheless the expres- 
sion has not been defined for the purposes of this Act. It may have the 
narrow and technical meaning of the full ultimate and legal owner, but 
if this was intended, it could easily have been exoressed and the failure 
to do so points to its not having been so intended”. In this case, which 
came under Section 9 ( 2 ) of the Indian Income Tax Act of 1918, the 
Burma Railways Co., under a contract entered into with the Secretary of 
State for India, were put in possession, management and control of the 
railway system. The terms of the contract provided, among other things, 
that the existing railways and the subsequent extension were to continue 
to be owned by the Secretary of State and that on the termination of the 
contract the railways should be handed back to ihe Secretary of State, 
the company to receive their capital in full. It was held {per Robinson, 
C.T., and Mating Kin, J., Heahl J. dissenting) that the Burma Railways 
Co:, were the owners of the railway system and all its premises for the 
purpose of the allowance claimable under Section 9 ( 2 ) (i) of the Income 
Tax Act of 1918. 

But it has been held by a Full Bench of the Calcutta High Court 

e .. ^ V (Rankin, C.J., C. C. Chose and Buckland, H.) 

Section not annpcable .u 4 . t t t- . \ 

in case of limited interest. where the asscssees have only a limited 

interest, namely, the interest of a lessee for fifty 

years, Section 9 of the Act of 1922 is inapnlicable. \Tn re Gooptu Estates 

Ltd., (1930) 57 Cal. 910= (1930) Cal. 1=34 C.W.N. 327=4 I.T.C. 146.] 

In order to come within the provisions of Section 9 ( 1 ) the person 
who owns the building need not also be the 

Oumer of buildinc: need owner of land upon which it stands. fC*nmmw- 

whereon building stands, ^^oner of Income Tax, Madras vs. Madras Cricket 

Club, (1934), A.T.R. (1934) Mad.. 670=^7 I.T.C, 
290=1934 I.T.R. 209.] In this ease a Full Bench of the Madras High 
Court came to the decision that an assessee who takes on long lease^^#^^ 
parcel of land from Government and erects buiWings thereonc 
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permission and is entitled under the term of the said lease to remove the 
building within a stipulated period on the termination of the said lease 
is an ‘‘owner*’ of these buildings and as such is assessable in respect of 
the annual value of the buildings under Section 9. 

Ownership may be either legal or beneficial, and the position of 
Owner of property or trustees in India in relation to the income under 
of income. their control has already been discussed at length 

under Section 3. [See pp. 591, ct seq.] Notice, however, may be taken 
here of Commissioner of Income Tax, Bombay vs. Abubaker Abdul 
Rehman, [(1939), A.I.R. 1939 Bom. 195 ==1939 I T.R. 139], in which a 
settlor by a deed of wakf conveyed all his immovable property to mxiiwallis 
or trustees upon trusts. The balance of the income after meeting necessary 
expenses was to be paid to the wife and children of the settlor in certain 
proportions. The wakf was what is known in Mahommedan law as Wakf- 
alal-aulad and the general effect of the trust was to pay the income to 
the children and remoter issue of the settlor so long as any such issue 
existed and thereafter the property was to be held for charitable, religious 
or pious purposes. Their Lordships (Beaumont, CJ., and Rangnckar, 
J.,) held that the trustees were not the owners of the trust properties 
and could not in any event be legally assessed as such owners. Beaumont, 
C.J., observed: “No doubt the language of Sub-section (1) does seem 
to involve that the assessee must be the owner of the property from which 
the income is derived, but in my opinion, in order to bring the Section 
into conformity with the general scheme of the Act, it is necessary to 
read the words ‘of which he is the owner* as meaning ‘of which annual 
value he is the owner’.” His Lordship thought that the Judicial Committee 
really adopted this view of the section in the Citrrimblioy Baronetcy Trust 
case, [(1934) 61 LA. 209= (1934) P.C, 116], 

The Lahore High Court has dissented from the interpretation put 
upon the expression *‘of which he is the owner” by the Bombay High 
Court given above and also from the view taken by the Rangoon High 
Court in the Burma Railways Co, case, [(1921), A.I.R. (1921) L.B. 9==1 
T.T.C. 140] that ownership for the purpo.ses of Sec. 9 need not necessarily be 
full ultimate and legal ownership. See Commissioner of Income Tax vs. 
Diwan Krishan Kishore, [(1939), 1939 I.T.R. 427). In this case the main 
question referred to their I^ordships was “whether the income of the 
impartible estate, to which the assessee has succeeded by rule of primo- 
geniture prevailing in his family governed by the Mitakshara School of 
Hindu law, is chargeable in his hands in the status of ‘individual*, the 
assessee being the head of the family consisting of himself and his soris^i 
Their Lordships (Douglas Young, C.J„ Dalip Singh and Blacker, JJ.) 
answered the question in the negative, following Diwan Kishen Kishorf 
ys. Commissioner of Incdfne Tax, 284=14 Lah. 255= 1933 

dehvermg , 
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observed: *'I agree that the word 'owner’ is not defined in the Income Tax 
Act and the word 'owner’ might very well cover the legal owner, the 

equitable owner or even the owner of a limited estate out of a larger 

estate. But from all this it would not follow that the incumbent of an 
impartible estate becomes for the purposes of Section 9 the owner of the 
property”. His lyOrdship further expressed his inability to see that the 
judgment of the Privy Council in the Ciirrimhhoy Baronetcy Trust case 
had anything to do with the construction that the Bombay High Court 
put upon the expression "owner of property” in Abubaker Abdul Rehman*s 
case [(1939), A.I.R. 1938 Bom. 195].*^ His Lordship observed: "All 
that their Lordships of the Privy Council were there concerned with was 
the question whether in a particular case the word ‘owner’ should mean 
the legal owmer or the beneficial owner and whether a particular beneficiary 
could be said to be the owjier”. 

Property — 

Property as contemplated by Section 9 is, obviously, immovable 
property inasmuch as it is required to be "consisting of any buildings or 
lands appurtenant thereto”. Further, the property is to belong to the 
assessee. 

It would be interesting to see the nature of property as contemplated 
by Section 8 of the Act of 1918 which was the corresponding section. 
That section originally provided for only *ho%tse properly'. Subsequently 
the W'ord "residential” w^as inserted before the w^ords "house property” by 
Act XLIV of 1920. But even with respect to the law^ as it stood before 
this amendment w:is put into effect, the Rangoon High Court (Robinson, 
CJ., and Maung Kin, J.) expressed the view that "the expression 'house 
property’ w^oukl convey to the ordinary pei'son the idea of buildings used 
for residential purposes”. \Rozve & Co. vs. Secretary of State, (1921) 
A.I.R. (1921) L.B. 30-H I.T.C. 161]. Their Lordships further held that 
business premises, such as shops, offices, and godowns, w^ere not included 
in the expression "house property” as used in Sec. 8 of the Income Tax Act. 

In Section 9 of the Act of 1922 the words "house property” gave 
place to "property consisting of any buildings or 
Meaning of Property . appurtenant thereto”. This expression has 

been interpreted by the Judicial Committee in Probhat Barua's case, 
[(1930) 57 LA. 228= (1930) P.C. 209=34 C.W.N. 1017=5 I.T.C. 1]. 
1'heir Lordships observed: "Section 9 deals with the head 'property' and 
a perusal of it makes it clear that the 'income, profits and gains' charged 
tjnder the head 'property’ are confined to the annual value of 'buildings 
or lands appurtenant thereto’, in other w^ords to the annual value of what 
may be conveniently called house property. The income of a zemindar 
derived from his zemindari w^ould not be chargeable under this head. If 
chargeable in the result, it wvould be under the head 'Other Sources^? 
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Income derived from property owned by a company whose sole object 
is to acquire land, build houses and let premises 
to tenants, whose sole assets consist of certain 
properties and whose sole business is the manage- 
ment and collection of rents from the said pro- 
perties is assessable under Section 9 and not 
under Section 10 as income derived from business {In re Commercial 
Properties Lid., (1928) 55 Cal. 1057= (1928) Cal. 456=32 C.W.N. 413= 
3 I.T.C. 23]. 


Property owned by a 
company whose object is 
to acquire land, build 
houses thereon and let 
premises to tenants. 


There may arise cases where income may be charged either under 
Section 9 or under the residuary section, Section 12. For instance, the 
Judicial Committee has held that where an assessee has taken land on a 
long lease under which the land together with the buildings thereon will 
revert to the possession of the lessor on the expiry of the lease, has 
erected thereon masonry buildings and has received rents from lessees 
of the buildings, the tax payable by the assesvsee in respect of the rents 
may be determined either under Section 9 or under Section 12. [Com- 
missioner of Income Tax vs. Basant Rai Takliat Singh, (1933), 60 I.A. 307= 
(1933) P.C. 180=37 C.W.N. 881=6 I.T.C. 459=1933 I.T.R. 197]. Having 
regard to the facts and circumstances gf the case their Lordships considered 
the matter at issue on the footing that Section 12 was the proper section 
under which assessment was to be made, but their I.^rdships made it clear 
that “in so doing their Lordships must not be taken to be accepting the view 
that in fact Section 12 is the proper section or that Section 9 is not applicable 
to this case”. 


Situs of property. 


Nothing has been stated regarding the situs of the property in the 
section itself or anywhere else in the body of 
the Act. DitYerence of opinion may exist on this 
point since the section requires the assessee to be merely the “owner” of 
the property. It is quite obvious that a person residing in British India 
may be owner of property situate either in tliis country or beyond. Is 
the view, then, accpetable that under Section 9 “property” may be situate 
in British India or beyond, or is it the correct view to hold, on the analogy 
of the English law, that Section 9 does not apply to property outside 
British India? 


In Ramaswaniy Chettyar vs. Commissioner of income Tax [(1933), 57 
Mad. 22=(1934) Mad. 59=65 M.LJ; 849=7 I.T.C. 12.] Beasley, C.J., dis. 
cussed the operations of Schedule A of the English Act, which corresponds 
to Section 9 of the Indian Act, and Case V, Schedule D of the former Act 
and showed that when the property in respect of which the assessment 
was made was in the United Kingdom it came under Schedule A and 
When the income accrued frorn foreign property it was dealt with in 
Schedule D. Eollowiiig the analogy of the English system, his Lond^ip^ ^^ 

Ii^ian Act cannot applied to inepmo ftotd 
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property in a foreign country and it is only when income is derived from 
property in British India that Section 9 is of any application at alF'. 

In this case the asscssee had taken over certain houses without India 
in discharge of the debts due from the customers of his foreign money- 
lending business. It was held by the Madras High Court (Beasley, CJ., 
Cornish & Bardswell, JJ.) Cornish, J., dissenting, that the rents received 
from these houses were profits of business and could be assessed when 
remitted to British India under Section 4 (2) and that Section 9 had no 
application to them. 

As has been pointed out under Section 6, Section 9 is really intended 
to give the method of computation of 'income, profits or gains’ under the 
head "Income from property*’, its charging to tax being left to Sections 
3 and 4. 'Income, profits or gains* under the head "Income from property” 
being computed in the manner laid down in Section 9 shall have to satisfy 
the requirements of Section 4 and shall have to be included in the 'total 
income* as defined by Section 2 (IS). It will be charged to lax only being 
included in the 'total income* as laid down in Section 3. Consequently 
the correct view seems to be that Section 9 standing by itself does not in 
any way impose any limitation as to the situs of the property. Situs, 
however, comes into consideration when the income in question is sought 
to be included in the 'total income* under Section 4. If the situs of the 
property is outside British India income from it may arise or accrue out- 
side British India within the meaning of that Section and before it can 
be included in the 'total income* chargeable to tax it must satisfy the 
requirements of Section 4. 

Bona fide Annual Value — 

Tax under Section 9 is payable in respect of the bona fide annual 
value of the property. Tlic words *'bona fide'* have been held to be otiose 
since "annual value’* is defined in Sub-section 2 [per Addison J., in 
Chunna Mai Salig Ram vs. Commissioner of Income Tax, (1931), A.I.R. 
1931 Lah. 320 (2)=5. 1.T.C, 316]. Sub-section 2 lays down the meaning 
of this expression. According to this Sub-section, the "annual value** 
shall be deemed to mean "the sum for which the property might reasonably 
be expected to let from year to year**. 

In this respect the provisions of Section 127 of the Calcutta Municipal 
Act, 1923, and Section 128 of the Bengal Municipal Act, 1932, may be 
consulted with profit. 

‘1 

The basic principle of income-tax law is that tax is levied in respect 
of ‘iflcome’. And, as Lord Wrenbury observed in the St. Lucio case, 
(1924) A.C. 508, “there must be a ‘coming in’ to satisfy the word ‘incorne’.*’ 
When property under Section 9 is let out to tenants, rent may actually 
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'come in'. But when such property is occupied by the owner himself, 
strictly speaking there is no 'coming in’. Such occupation, however, is 
taken as resulting in "coming in”, either because It prevents "going out” 
or because the enjoyment itself is the real "coming in”. This income is 
designated by the economists as "Psychic Income”. Income-tax is made 
payable in respect of the annual value of a house occupied by its owner 
both in India and in Great Britain. Economists support this taxation as 
being in accordance with the "faculty theory” of taxation. To exempt 
such income would be to discriminate in favour of one wdio chose to invest 
his capital in house-property as against another who perhaps preferred 
industrial investment.^ 

In this connection notice may be taken of Dewar vs. Commissioners 
of Inland Revenue [(1935) 2 K.B. 351 = 19 T.C. 561] where, referring* 
to Ihe well-known observation of Lord Wrenbury in the 57. Lucia case. 
Lord Hanworth, M.R., remarked that those words must be taken in their 
true sense, because they do not give an exhaustive definition of what is 
taxable under an Income Tax Act. The learned Master of the Rolls 
observed: "Profits and gains are taxable although they do not in the true 
sense come in. The profit and gain which arises from the (Kcupation of 

property is subject to Income Tax although there is not something 

actually coming in but there is something enjoyed^ and that is the gain 
which is covered by the tax,” His Lordship further referred to the 
well-known dictum of Lord Macnaghten^ that income lax is a tax on 
income and is not meant to be a tax on anything else, and summed up 
by saying: "But all those observations tend in this direction, that you 
must find something which is in the enjoyment of the subject.” [19 
T.C. 576.] 

Whether occupation of house by the owner himself amounts to income 
or not within the meaning of the temi, the legislature has expressly made 
it chargeable to tax and has left no scope for discussion, for practical 
purposes. 


Notional Income— 


As to the basis of charge under this Section Rankin, C.J^, observed : — 
';Where the assessee is the owmer of property consisting of any buildings 
or land appurtenant thereto, the statute charges him upon the basis of 
a notional income the amount of which is computed by finding the bon& 
annual value and making the deductions therefrom which are all6wed^ 
bv Section 9”, \In re Gooptu Estate Ltd., (1930), 57 CaL 910= (1930)- 
Cal. 1 =34 C,W.N. 327=4 LT.C. 146.] 
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The notional or hypothetical income may not be the same as the 
. sum actually paid by the tenant to the assessee. 

not be same as real in- On tins point the observations made by Rankin, 
come. CJ., in In re Krishna Lai Seal, [(1932), 60 

Cal. 357= (1932) Cal. 886=36 C.W.N. 1144=6 I.T.C. 293] will be 
instructive: “The annual value as defined by Sub-section 2, Section 9, is 
a hypothetical sum and it is quite possible that the actual consideration 
paid or stipulated lor by the parties in any individual case may be out 
of all relation to this sum, or much inferior as evidence thereof, to the 
evidence afiforded by transactions by other parties in respect of other 
property more or less comparable in value with the property in question''. 
In this case one of the questions for their Lordships' determination was 
whether in calculating the annual value of property under Section 9 any 
deduction could be made on account of the municipal tax payable under 
the Calcutta Municipal Act. Their Lordships (Rankin, C.J., Ghose and 
Buckland, JJ.) answered the question in the negative. 

The other question referred to their Lordships was whether the 
owner’s share of the municipal tax payable under 
be^educted, Calcutta Municipal Act was virtually a tenant's 

tax. That question, too, was answered by their 
Lordships in the negative. In delivering judgment, Rankin, C.J., observed: 
‘ The sum for which the property might reasonably be expected to let from 
year to year is a hypothetical sum into which rates as such do not enter 
at all and from which they are not to be deducted. But if and in so far 
as the actual bargain made by the parties is considered as evidence of the 
amount which a hypothetical tenant would give or tlie landlord reasonably 
expect to get the figure which matters is the figure which repre- 

sents the whole of the consideration exacted by the landlord for the right 

to use and occupy the property as distinct from any other rights The 

tax is imposed by Section 149, Calcutta Municipal Act, 1923, upon the 
owner and in law is a liability of the owner. The discharge thereof is 
a benefit to the owner”. Their Lordships disagreed with the decision of 
the majority of the Full Bench of the Lahore High Court in Chunna Mai 
vs. Commissioner of Income Tax, [(1931), A.I.R. 1931 Lah. 320 (2) 
= 5 I.T.C. 316]. 

In this Lahore case, Dalip Singh, J., observed; “It seems to me that 

■ Notional Amount has the property might reasonably 

nothing to do with rent be expected to let from year to year is a notional 
actually paid. amount and has nothing to do with 

acttudly reedived by the owner. A good way of arriving at this 
notional sum would be the corrected average of the rents paid for similar 
f hiiid similarly situated buildings in any given area”. 

The question referred to their l.ordships of the Lahore iiigh. 
was as follows ;— "Dpes the 'annual value' of the jubperty for the pii^seii 
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of - Section 9, Income Tax Act (XI of 1922) include sums paid by tenants 
to the owner on account of municipal house-tax payable by the owner?*' 
The point for determination was put by Addison, J., in the following 
manner: — “The question before us is whether the expression 'annual value’ 
includes everything that the owner collects from his tenants or whether 
he is entitled to deduct from that sum what he pays for house-tax to the 
municipality although the section itself does not give this allowance; in 
other words, can the owner divide into two portions what he collects from 
the tenants and call one portion 'rent’ and the other portion 'house tax’ 
and is the annual value only the portion which he calls 'rent'?" The Full 
Bench (Addison, J., dissenting) answered the question referred in the 
negative. In the view of Addison, J., “the annual value must be taken 
to be what the tenants are consistently pa 3 dng to the landlord, that figure 
lepresenting the sum for which the property might reasonably be expected 
to let from year to year”. Besides those already quoted, Dalip Singh, J., 
made the following observations: “It is always a question of fact having 
regard to the particular circumstances of each case as to whether it can 
or cannot be said that the reasonable letting value includes or does not 
include the house tax charged by the nuinicipality. It seems to me obvious 
that the sum for which the property might reasonably be expected to let 
trom year to year does not mean the sum that the most grasping landlord 
can secure from the most necessitous tenant but is the sum which might 
reasonably be expected to be paid for that building from year to year 
regard being had to the rents paid for similar and similarly situated 

buildings in that locality The method suggested by me for 

arriving at the notional rent is only one of many. If circumstances make 
it impossible or inconvenient to apply this method other factors may be 
taken into consideration. One of the more important ones would in my 
opinion be the length of time for which the landlord had been able to 
shift the burden on to the tenants of the taxation. A long time might 
well lead to the inference that the notional rent included the amount of 


the tax”. 

The Full Bench decision in this case was overruled, and the 
dissentient judgment of Addison, J., was upheld by another Full 
Bench of the same High Court in Lalla Mai — Sangham Lai vs. Com* 
missioner of Income Tax, Lahore, [(1936), 17 Lah. 494= (1936) Lah. 
762=9 I.T.C. 439=1936 I.T.R. 250]. The question for determination 
in this <;ase was exactly similar to that in the previous case. In 
delivering the judgment of the Full Bench, Young, G.J., relied on 
the deefeion of the Calcutta High Court (/^rr Rankin, G.J.,) in 
Krishna Lai S^aPs c^se^ (60 Cal. 357=1932 Cal. 886), and observed: 

“There does not appear to us to be any distinctioxii 
between the tax payable to the muaidpaUty apd; 
; ' tte iapd revenue payable in respect 

^tyv ■ 'fhe^Iatid' ^ 9 M ^ 
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It is clear that if the legislature had meant to authorize any deduction 
of the same kind, it would expressly have been included in the ‘allowances',” 
His Lordship further observed : “ ‘Annual value’ in Section 9, Income 

Tax Act, is clearly defined. It is not said there 
that the ^annual value’ means the ^annual 
money benefit derivable from the property^. 
On the contrary, it says that it is the sum for which the property might 
reasonably be expected to let from year to year”. 


‘Annual value' is not 
annual money beneht. 


In Suratee Bara Bazar case, [9 Rang. 154— (1931) Rang. S^=5 
I.T.C. 264] it was held that where property under Section 9 consists 
Annual value in case of ^ number of market stalls “the sum for which 

a bazar. property might reasonably be expected to let from 

year to year” is to be found by ascertaining the annual value of each of 
the stalls which in the aggregate make up the property to be assessed. “In 
order to discover what the annual value is”, observed Page, C.J., “the 
Income Tax officer must have regard to the facts connected with the 
jiroperty which are within his knowledge, and of which he has informa- 
tion. One of the factors that he must take into consideration is the actual 
daily rent obtained from the various stalls”. 

In arriving at a decision as to the annual value of a property the • 
income tax authorities are quite within their 
Cost of erection of power to take into account certain facts that come 
e^^mtfng* a^arvalue! within their knowledge. For instance, an Income 

Tax officer is entitled to take into account the. 
actual sum spent in the erection of the building. Though a remote 
consideration, it is not an irrelevant consideration. The finding of the 
Income Tax officer is a finding of fact with wdiich the High Court cannot 
interfere [Haveli Shah and another vs. Commissioner of Income Tax, 
(1933), A.I.R. 1933 Lah. 829—7 I.T.C. 32 j. In ! his case an Income Tax 
Officer was held by the Lahore High Court (Jai Lai and Dalip Singh, 
JJ.) to be justified in increasing the previous estimate of the annual value 
of certain property taking into account inter alia the cost of erection of 
the building. The reference in this case was made under the orders of 
Ihe same High Court (Harrison and Dalip Singh, JJ.) who held that the 
question as to whether the Income Tax officer in this case was justified in 
increasing the previous estimate of annual value w^as a question raising 
0. point of law. 

So also the amount of rent payble by the tenant to the landlord may 
^ be taken into account in evidence. But it has 

Pfima^jadeX^dincQ^^ been observed that this is only prima facie evi- 

dence Rud a consideration of the rents paid for 
rimilar and similarly situated properties in the locality may show the 
'‘annual value” in ariy particular instance to be less or more than the 
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actually paid [per Young*, CJ., in Lalla Mai — Sangham Lai vs. Commis- 
sioner of Income Tax, Lahore, (1936), 17 Lah. 494= (1936) Lah. 762= 
9 I.T.C. 439=1936 I.T.R. 250]. 


Similarly a lease stipulating an annual rent of a house property may 


Lease deed stipulating 
annual rent is not con- 
clusive evidence. 


be admitted in evidence in ascertaing the bona fide 
annual value. But this is only a piece of 
evidence and not conclusive evidence, and in 


determining the value of the property all the circumstances of the case 
must be considered [In the matter of Babtilal Raj Garhia, (1936), 1936 
I.T.R. 148]. 


Occupation of Property — 

Property under Section 9 may be occupied either by the owner 
himself or by a tenant. Proviso to Section 9 (2) lays down the amount 
at which the annual value of a property is to l)e estimated when it is in the 
occupation of the owner for the purposes of his own residence. An 
'owner* may be either an individual or a limited company, firm, club, or 
association. Whether these legal personalities come under the purview 
of the proviso has been discussed later [see notes on Section 9 (2), 
pi*oviso]. 


Property occupied by owner for business — 

Under Section 9 (1) deduction is specifically permitted of the annual 
value of such portions of the property as the owner may occupy for the 
purposes of any business, profession or vocation. But such business, etc., 
must be carried on by the owner himself and their profits must be assessable 
to tax. 


Admissible Allowances — 

Regarding the "allowances** under Section 9 (1) the following 
observations of Rankin, C.J., may be noticed here: "In Section 9 certain 
'allowances’ are authorized by way of deduction from the *bond fide 
annual value* of the property, itself a hypothetical figure. The first two 
allowances have reference to repairs and do not depend upon proof of 
any actual expenditure. The third and the fifth are expressly made to 
depend upon what has actually been paid. The sixth is defined only by 
a limit and the seventh is left to the discretion, as regards the amount, of 
the Income Tax Officer.^ In this context I am of opinion that the 
absence of the word fourth clause is not without signt« 

ficance^\ \Behari Lai Mullick vs. Commissioner of Income Tax, (1927), 
54 Cal. 630= (1927) Cal. 553=31 C.W.N, 557=2 I.T.C. 328]. 


• This discretion Tax Officer has how been t^en away. See 
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(i) where the property is 
in the occupation of the 
owner, or where it is let 
to a tenant and the 
owner has undertaken 
to bear the cost of re- 
pairs, a sum equal to 
one-sixth of such 
value ; 

(m) where the property is in 
the occupation of a 
tenant who has under- 
taken to bear the cost 
of repairs, the differ- 
ence between such 
value and the rent paid 
by the tenant up to but 
not exceeding one-sixth 
of such value ; 

Allowance for Repairs — 

The allowance permissible under the first clause is a sum equal to one- 
sixth of the annual value of the property. The conditions essential to 
the attraction of this clause are (a) that the property is in the occupation 
of the owner or (b) that it is let to a tenant and the owner has under- 
taken to bear the cost of repairs. 

The allowance under the second clause is fixed at the difference between 
the annual value and the rent paid by the tenant to the owner. But the 
allowance is not to exceed one-sixth of the annual value. The condition 
for the application of this clause is that the property has been let to a 
tenant and the tenant has agreed to bear the cost of repairs. 

(Hi) the amount of any 
annual premium paid to 
insure the property 
against risk of damage 
or destruction ; 

Premium for Insurant Against Risk — 

Under this clause the annual premium paid to insure the property 
against risk of damage or destruction is permitted to be deducted fi'oin 
the annual value of the property. 

It is to.be noted that there must be an actual pajanent before allowance 
can be granted under this clause, 
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(iv) where the property is 
subject to a mortgage 
or other capital charge, 
the amount of any in- 
terest on such mort- 
gage or charge; where 
the property is subject 
to an annual charge not 
being a ca'pital charge, 
the amount of such 
charge; where the pro- 
perty is subject to a 
ground rent, the 
amount of such ground 
rent; and where the 
property has been ac- 
quired, constructed, re- 
paired, renewed or re- 
constructed with bor- 
rowed capital, the 
amount of any interest 
payable on such capi- 
tal: 


Interest on Mortgage, Charge, Ground Rent — 

The change in the phraseology in the amended sub-clause has been 
noticed already. 

Under this clause where the property is subject to a mortgage or other 
capital charge, the allowance permissible is the amount of any interest on 
such mortgage or charge. 

But when the property is subject to an annual charge other than a 
capital charge, deduction of the whole of the amount of the charge is 
permitted. 

In Behari L,al Mullick’s case, [54 Cal. 630= (1927) Cal. 553] it has 
been held that interest due on a mortgage debt 
actSuvraid® not actually paid is an allowable item of 

. expenditure under Section 9. After discussing, 

in the observations quoted already, how far the basis of allowance has 
been made to depend or not to depend upon the word paid in all the 
clauses other than clause (iv), Rankin, C.J., observed: In this contestt 
I am of opinion that the absence of the word ‘paid’ in the fourth clause 
is not without sigpiificance. I am not satisfied that the Xepslatur^: baa, 

; mtt»de4 to^ of the sum which a hypothetical ten^ 

^ ^qul4 saye^^^t^ asses^O . 
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the real income of an incumbrancer is the difference between the yearly 
value and the interest. Though I desire in no way to pronounce upon the 
policy, convenience or equity of the matter I cannot ignore the fact that 
there may be many reasons for making this assumption'". 

The position of a Hindu undivided family requires some notice here 
, because of its special constitution. For the pur- 
undivided family. poses of income-tax matters a Hindu undivided 

family is a single unit. Hence the benefit of 
this clause may be enjoyed by an undivided Hindu family only when the 
property which constitutes the taxable properly of that family is subject 
to a mortgage. The result is, to quote the words of Mr. Justice Costello, 
that '‘when the assessee as a Hindu undivided family is being assessed 
in respect of his income under the provisions of Section 9 of the Income 
Tax Act, the word ‘mortgage" in Section 9 (1) (iv) refers to a mortgage 
by the Hindu undivided family as such and does not also include a 
mortgage by any individual member or members of his or their shares 
only of such property"". [In the matter of Amulyadhan Addy, (1936), 
63 Cal. 1157=(1937) Cal. 369=9 I.T.C. 306=1936 I.T.R. 164]. 

In the case of a family of tw'o brothers governed by the rules of 
primogeniture the junior one of whom gets a 
junior^^member^ oi a separate allowance in lieu of his share because of 
family governed by rules the impartibility of the estate of the family, that 
of primogeniture. allowance cannot form part of the income of the 

family or of the senior member thereof [Kishen Kishore vs. Commissioner 
of Income Tax, (1933), 14 Lah, 255 = 1933 Lah. 284=1933 I.T.R. 143 = 
6 I.T.C. 345]. 


Immovable property belonging to a Hindu undivided family 
1 <« ^ 


40 


Allowances made to 
members of Hindu un- 
diwded family under 
decrees of Court. 


charged, under decrees of a court, with the pay- 
ment of maintenance allowances to certain 
members of the family. Is it permissible to deduct 
such allowances from the income of the family 
under Section 9? 


In order to an.swer this question the nature of the right of main- 
tenance in Hindu law n;iust be clearly examined. As has already been 
pointed out in Section 3 under the head “Hindu Undivided Family", in 
Hindu law the right of maintenance is not always dependent on the 
possession of joint property. The maintenance of the wife, aged parents, 
daughters and such others, is a matter of personal obligation arising from 
the mere existence of relation and is quite independent of the possession 
of any property, ancestral or acquired. When the obligation is purely 
personal it is difficult to .sec how any allowance made in discharge of such 
obligation shall be an allowable deduction from the income of the person 
paying the allowance. The Income-tax law does not allow a husband 19 
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deduct anything spent for his wife’s maintenance nor a son to deduct 
anything paid for his parents’ maintenance. That beiug so, it is difficult 
to see why such allowances should be deductible from the income of the 
husband or son simply because the same is paid under compulsion (say, 
under a decree of Court) or is charged on a property either voluntarily 
or under a decree of Court. Nor will the principle underlying the decision 
of the Judicial Committee in Bijoy Singh Dndhuria's case, (60 I.A. 
196) apply to such cases. The wife or aged parents or daughters get 
maintenance because of the personal relation and any payment made for 
their maintenance will be discharge of personal obligation on the part of 
the husband, son or the father as the case may be, and it will make no 
dilTerence whether the payment is voluntary or involuntary, charged or 
not charged on the property. In Bijoy Singh Dudhuria's case the allow- 
ance in question was one payable to a step-mother whose claim was not 
as mother of a son but as widow of a coparcener (deceased father). 
There was no personal obligation on the part of the step-son to make any 
such payment and such a payment was, therefore, not a payment out of 
the income of tlie ste].)-son but a i)ayment bifurcating the income itself, 
the balance left after its payment alone being the income of the step-son. 

Tn Commissioner of Income Tax, Bombay vs. 1). R. Naik, [I.Iy.R. (1939) 
Bom. 445==A.I.R. 1939 Bom. 362=1939 I.T.R. 362] the Bombay High Court 
(Beaumont, C.J., and Wadia, J.) expressed the view that such maintenance 
allowances do not come under Sec. 9. In this case the assessee was the sole 
surviving member of a Hindu undivided family. The whole of the income 
of the assessee was derived from immovable property. A decree of 
Court declared that the immovable property belonged to the residuary 
legatee (the assessee) subject to certain i)ayments for maintenance to 
v/idows who wcvQ members of the family. Their Lordships held that 
though charges of this sort could not be deducted under Section 9, the 
decision of the Judicial Committee in Bejoy Singh Dudhuria's case, [60 
I.A. 196= (1933) P.C. 145=6 I.T.C 449] was applicable to the facts of 
this case and hence the assessee ought to have been assessed not to the 
full amount of the income derivable from the immovable property, but 
to that income less the sums payable for maintenance allowances. 

It is to be noted that a mere deposit with the creditors of title-deeds 

Deposit of title deeds property for the purpose of borrowing 

with creditors does not money for the purchase and extension of property 
create charge. constitute a charge on the property within 

the meaning of Section 9 (1) (iv) [Basant Lai Takhat Singh vs. Cotntnit- 
sionef' of rncome Tax, (1932), AJ.R. 1932 All 4511 

Provided that no ailowance 
shall be made 

■ ■ ■■ ' 'of' any 'interest ■Qt; ' 
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nual charge payable 
without British India 
and chargeable under 
this Act, not being in^ 
terest on a loan issued 
for public subscription 
before the 1st day of 
April, 1938, except in- 
terest or a charge on 
which tax has been 
paid or from which tax 
has been deducted 
under section 18 or in 
respect of which there 
is an agent for the 
payee in British India 
who may be assessed 
under section 43 ; 

Interest or Charge Payable Outside British India — 

The proviso to Section 9 (1) (iv) lays down that no allowance shall 
be made in respect of any interest or charge payable outside British India 
unless tax has been deducted therefrom either under Section 18 or under 
Section 43. No tax is, however, leviable in respect of interest on a public 
loan issued before the 1st April 1938. 

(?;) any sums paid on ac- 
count of land revenue 
in respect of the pro- 
perty ; 

Land Revenue Payments — 

Under this clause sums paid on account of land revenue in respect 
of the property are allowed to be deducted. 

It is clear that no deduction will be allowed under this clause unless 
there has been an actual payment. 

(t'i) in respect of collection 
charges, a sum not ex- 
ceeding the prescribed 
maximum; 

CoHection Charges — 

The essential condition for the operation of this clause is that 

coHection charges must be actually incurred. It is sometimes 
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contended that since the income which is charged under Section 9 is a 
notional income, an assessee should be entitledHo deduct from such notional 
income a sum which would represent the' cost of collecting the rent if the 
house were let. The answer to that contention has been given by Courtney- 
Terrell, C J., in Makar ajadhiraj of Darbhanga vs. Commissioner of Income 
Tax, [(1931), 10 Pat. 261 = (1931) Pat. 223] in this way: “Even in 
the case of a house which is in fact let, the proper construction of Para 
(6) is that collection charges may not be deducted unless they have 
actually been incurred, and in that case the sum which may be deducted 
is limited to a sum ‘not exceeding the prescribed maximum’.*' 

Valuable guidance will be found in the instructions given in the Income 
Tax Manual regarding this clause, which are quoted below: — 

“(i) As regards collection charges Rule 7 fixes 6 per cent of the 
annual value as the maximum amount permissible. Where 
a house has remained vacant for a period, this maximum, of 
course, would never be reached and in many cases there will 
be no collection charges. The maximum amount permissible 
should be reduced in all cases where a house has remained 
vacant for a period to 6 per cent of the annual value as 
diminished by the amount allowed in respect of vacancies. 
Proof must always be given of the collection charges 
having been incurred. Rule 7 simply provides that, where 
there is proof of collection charges, such charges may be. 
a,llowed subject to the provision that in no case shall the 
amount allowed on account of collection charges exceed 6 
per cent, of the annual value. 

“(«) Legal expenses incurred in recovering rents from tenants 
should be treated as a permissible deduction included in 
collection charges subject to the following conditions: — 

(а) Only net legal expenses, that is, expenses after deducting 

any costs recovered from the opposite party will be 
deducted. 

(б) The actual expenses, incurred in excess of the costs 

deducted, will be allowed in the year in which the decyee 
is passed; a further allowance for costs proved to be 
irrecoverable will be given later, if necessary. 

; . (c) The total allowance for collection charges including legal 

V expenses allowed must, of course, not exceed the statutbiy 

6 per cent.”. [Income Tax Manual, 7th edirion, para. 46.] 

IPtescnbed maximun^ 

4 See Rule 7. ‘Prescribed* meaps p^^^^ by rules made tinder this 
AcL;.,See SectiQll;2 (10).. ■ ■■ ■ ' • 

, bm 
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, . . (vii) in respect of vacancies, 

that part of the net 
annual value, after de- 
ducting the foregoing 
allowances, which is 
proportional to the 
period during which 
the property is wholly 
unoccupied or, where 
the property is let out 
in parts, that portion of 
the net annual value, 
after deducting the 
foregoing allowances 
appropriate to any 
vacant part, which is 
proportional to the 
period during which 
such part is wholly un- 
occupied ; 

Allowance for Vacandes — 

The change in the phraseology in the amended clause has been noticed 
already. 

The discretion which the Income Tax Officer was allowed by the old 
clause in determining the amount of allowance permissible under it has 
been removed by the amendment. 

Under the clause as it stands now, the allowance permissible is a 
proportionate part of the net annual value of the property which is arrived 
at after deducting the allowances under the foregoing clauses. The .said 
part is to be proportional to the period of vacancy. This provision is 
applicable both when the property is wholly unoccupied and when the 
property, being let out in parts, is unoccupied in any part or parts. 


The scope of this clause will be manifest from the following observa- 
tions of Courtney-Terrell, C.J., ; “In my opinion 
Scope of t e clause. provision in Section 9 (1), Para (7) is 

intended to apply primarily only to those cases in which the house in 
question is not in the occupation pf the owner but is habitually let to , 
tenants and the vacancies referred to are vacancies between the different 
tenancies. It may also be applied to cases where a house though not let 
is dismantled and shut up by the owner but it has no application to thet; 
circumstances of the present case”. [Maharajadhiraja of Durbhanga v,£ 
Cornmissioner of Income Tax, (1931), 10 Pat. 261^= (1931) Pat. 223.==.,S 
I.T.C. 35]. The facts of this case were that the assessee was a we 
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nobleman who had in various parts of the country residential houses which 
he kept open for his occupation and residence at any time he might choose. 
These residences were not let to any tenant but were kept furnished by 
the assessee so that if at any moment he might choose to enter into 
lesidence he was free to do so. It was held by their Lordships that no 
allowances were to be given in respect of vacancies under Section 9 in 
fixing the annual value of houses not used by the assessee during the 


year. 


Occupation and vacancy 
cannot go together. 


'I'he learned Chief Justice also made some significant observations 
regarding ‘occupation* and ‘vacancy*. “In my 
opinion, the contrasting terms are ‘occupation’ on 
the one hand and ‘non-user* and ‘unused* on the 
other and a house, although it may be occupied, may in certain circums- 
tances, be unused but it cannot be occupied by the owner and at the 
same time be vacant”. 


So also Coutts-Trotter, C.j., observed in Commissioner of Income 
Tax vs. Sri Krishna Chandra Narayan Deo, [(1925), 49 Mad. 22=A.I.R* 
1926 Mad. 287“ 50 M.L.J. 63], “If a man owns a house ready for his 
ow^n occupation, ready for him to live in when he chooses to do so,. .... . 

he is assessable”. It does not matter even if the assessee did not reside 
in the house a single day in the year. 

‘Vacancy* cannot mean or include ‘occupation*. Hence it is not pos- 
‘V care * d t *n entertain the plea that where an impecu- 

dude ‘occupat?on'."^ ^ nious tenant fails to pay the rent the house should 

be treated as not having been let at all [Afa/iam- 
mad Naqi vs. Commissioner, of Income Tax, (1930), AJ.R. 1931 Lah. 
656==5 LT.C. 279]. 

(2) For the purposes of this 
section, the expression ^^annual 
value’' shall be deemed to mean 
the sum for which the property 
might reasonably be expected to 
let from year to year: 

Annual Value — 

Annual Value has been defined by this sub-section as “the sum for 
which the property might reasonably be expected to let from 3^ear to year**. 
As has already been pointed out, this sum is a notional or hypothetical 
sum. This expression has been discussed at length from different points 
of view. Below are given only the instructions on this sub-section that 
arC: to be found in the Income ^ 

“The tax is, und^^ chargeable in respect w of; 

■ pf the fide sntiu&l ^ 



§12 THE IN£>iAN INCOME-TAJC ACT §. 


The bona fide annual value of a building is the full market value at which 
the building could be let from year lo year irrespective of any charges by 
way of municipal rates or taxes thereon. It therefore differs from the 
actual annual rent payable on a long term lease or the actual rent payable on 
a yearly lease under a privileged rental or with tenant’s liability to pay owner's 
rates or taxes. Only limitation on taking the full market value is that in cases 
where the property is in the occupation of the owner for the purposes of his 
own residence the ‘annual value' is restricted to a maximum of 10 per cent, of 
the 'total income* of the owner. The phrase ‘total income’ in this defini- 
tion has the meaning given to it in Section 2 (15) of the Act, vi;s., income, 
profits and gains of such owner from all sources to which the Act applies’^ 
and, therefore, does not include income derived from any of the sources 
specified in Section 4 (3) of the Act, (such as, for example, 'agricultural 
income'), which are exempt from the tax.” [Income Tax Manual, 
7th edition, para. 41.] 

Provided that, where the pro- 
perty is in the occupation of the 
owner for the purposes of his 
own residence, such sum shall, 
for the purposes of this section, 
be deemed not to exceed ten per 
cent, of the total income of the 
owner. 


Property occupied for Owner's residence — 

This proviso lays down that where the property is in the occupation 
of the owner for the purposes of his own residence tlic annual value shall 
be deemed not to exceed ten per cent, of the total incimie of the owner. 


The application of this proviso depends upon two factors. In the 
first place, the property should be in the occupation 
Two conditions. owner and, secondly, the occupation must 

be for the purposes of the owner's own residence. 

The interpretation of the term 'residence' for the purposes of this 
section hinges upon the nature of the owner's 
dence'^^^^”^ personality. An 'owner' may be an individual or 

'person', which term includes such legal per- 
sonalities as companies, firms, clubs, associations, etc. In the former case, 
no difficulty arises. In the latter case, though it is admitted that such legal 
personalities are capable of residence and such residence has been taken 
cognisance of in the Act itself in Secs. 4A and 4B, the question that arises 
is whether such residence satisfies the spirit underlying the proviso to 
Sub-sec. (2) of Sec. 9. 


For the chatige in the definition of 'total income’ see the new Sec. 2 (IS). 
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That question has been answered by the Calcutta High Court (Lort- 
Williams and Jack, JJ.) in In re Calcutta Stock Exchange Association, Etd, 
[(1934), 62 Cal. 547=39 C.W.N. 327=1935 I.T.R. 'l05=8 T.T.C. 85]. 
In that case Mr. Justice Tort-Williams observed: “The v/ord ‘residence/ 
in its simple and ordinary meaning signifies the place where a human being 
eats, drinks and sleeps, and where there is sonic pcnnanencc or continuance 
of such eating, drinking and sleeping, and tlie statement of Bayley, J., in 
the case of The King vs. The Inhabitants of Norlh Curry, (1825), 4 Barn, 
and Cress. 953, is, in my opinion, an authority for that proposition. In 
that case, the learned Judge said that ‘where there is nothing to show that 
ii is used in a more extensive sense, the word ‘residence* denotes the place 
where an individual eats, drinks, and sleeps, or wdiere his family or his 
servants eat, drink and sleep. It is true that in certain circumstances and 
in certain statutes, a more extended meaning has been gi\'en U.) the word ; 
for example, it has been held that a limited liability company can ‘reside’ 
for the purposes of income tax legislation. That was decided by lyord 
lyoreburn in the case of Dc Beers Consolidated Mines Lid. vs. Howe, (1906) 
i\.C. 455=5 T.C. 198 wherein it is staled tliat ‘A company cannot eat or 
sleep, but it can keep house and do business. We ought, therefore, to see 
where it really keeps house and does business. The decisions of Chief 
Baron Kelly and Baron Huddleston, in the Calcutta Jute Mills vs. Nicholson 
[(1876), 1 Ex. D, 437=1 T.C. 83 1 and Ccscna Sulphur Company vs. 
Nicholson [(1876), 1 Ex. 1). 428=1 T.C. 88], now thirty years ago, 
involved the principle that a company resides for the purposes of income tax 
where its real business is carried on’. Moreover, it has been decided that 
a company is a person who can reside within the meaning of the w^ord 
‘reside’ as used in the Income Tax Act and other statutes. But, in my 
opinion, a company can only ‘reside’ within that extended meaning of the 
term, w^hen it revSides for the purpose of carrying on business and it cannot 
reside apart from carrying on business. Thus in both Sections 4 and 42 
of the Indian Income Tax Act, it is clear that the w^ord ‘reside’ is only 
used in connection with the carrying on of a business and not otherwise.” 

His Lordship then remarked that the assessec (The Calcutta Stock 
Exchange Association I^td.) came within the terms of the proviso to Sec. 
9 (2) if the extended meaning of the word “resides” to which his Lordship 
had referred was given to that w^ord in this particular section. But his 
Lordship thought that there was no justification for giving to the W’ord in 
this particular section that extended meaning, nor, in his Lordship’s opinion, 
did the Legislature intend that such an extended meaning should be 
given to it 

His Lordship further drew attention to the insertion of the word “own 
^ ^ j between the words “his” and “residence” apd 

^^^m^rtanceo ewor observed: “I think that tlie object of inserHng 

indicate that 
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applied only to a human person or persons and not to a fictional person, 
such as a limited liability company.” 


In this case the Calcutta Stock Exchange Association which did not 
carry on any business within the meaning of the Income Tax Act owned 
a building wdiich was partly used as the meeting place of the Stock Exchange 
and partly let out to the members of the Association for their business as 
members of the Stock Exchange and not used by them for their residence. 
It was held by their Lordships that neither the building in question nor any 
part thereof could be said to be '‘in the occupation of the owner for the 
purpose of his own residence” within the meaning of the proviso to 
Sec. 9(2). 


The reason for the insertion of this proviso is difficult to ascertain. 

One plausible suggestion is that it is for the pur- 
pose of preventing undue liardship Lo persons who 
by accident of circumstances, e.g., inheritance, 
have acquired a residential property, the value of which is out of proportion 
to their total income. 


Reason for insertion of 
proviso. 


The language of this proviso seems only to contemplate the case where the 
entire properly is in the occupation of the owner, 
out' account cases, often met with 

in practice, where the property is partly occupied 
by the owner himself and partly let out to tenants. In such a case the 
proper view^ would seem to be that the notional letting value of the entire 
property should be regarded as the taxable income subject to this limitation 
that in respect of the part occupied by the owner its annual value should not 
exceed the maximum of ten per cent, of his total income. 


( 3 ) Where property is owned 
by two or more persons and their 
respective shares are definite and 
ascertainable, such persons shall 
not in respect of such property 
be assessed as an association of 
persons, but the share of each 
such person in the income from 
the property as computed in ac- 
cordance with this section shall 
be included in his total income. 

Property Jointly owned— 

. The provision laid down in this sub-section is entirely new. It provides 
jtftat in case of joint ownership of a property, the owners are not to be 
assessed in respect of such property as an association of persons, but the 
..shares of each of them in the income from the property shall be mclu4e4 
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in their respective total incomes. But this is subject to the condition that 
the shares must be definite and ascertainable. The income of the property 
is to be ascertained in accordance with the provisions laid down in Sec. 9. 

The insertion of this new provision seems to have been occasioned by 
the decisions in B, N, Eliases case [(1935), 58 Cal. 538=40 C.W.N. 476= 

9 I.T.C. 1], Mohammad Aslam vs. Commissio7ier of Income Tax [(1936), 
A.I.R. 1936 All. 817=10 I.T.C. 26=1936 I.T.R. 412], Laxmidas Devidas 
vs. Comminoner of Income Tax [(1937), I.L.R. (1937) Bom. 830=10 
I.T.C. 414=1937 I.T.R. 584] and Co^nmissioner of Income Tax vs. Dwarka- 
nath Haris Chandra Fitale [(1937), A.I.R. 1938 Bom. 353=1937 I.T.R. 
716]. 

These cases have already been discussed. See under ‘ Other Asso- 
ciation of Persons*’ in Sec. 3, pp. 606-608. Suffice it to say, in all these 
cases except the Allahabad case {Mohammad Aslam* s case) it was held 
that joint owners of property were assessable in respect of such property 
as an ‘association of individuals*. 

This sub-section may be said to have another important effect. Before 
its introduction in the Act, it might have been contended, where a property 
was owned by two or more persons in definite shares, that these persons 
together were the owner of the property and no one co-sharer as such 
could be said to be the owner of “property**; in other words, the term 
‘property* in this section meant the property in its entirety and not a portion 
of it or a share in it. Hence, if tax was to be assessed in respect of such 
property under this section, the assessment should be made on all the owners 
together in respect of the entirety and not on an individual owner in respect 
of his share only. Such a plea was taken by the assessee but negatived by 
the Calcutta High Court in Keshardo Chamria*s case [(1937), A.I.R. 
1937 Cal. 583, affirmed by the Privy Council in (1939) P.C. 163]. 

Section 9 (3) now makes the position clear in this respect. For, since 
this sub-section warrants the assessment of a 
owner ip recog- person’s share in the income of a property when 
he has a definite and ascertainable share in the 
property, the obvious implication is that it regards a definite and ascertain- 
able share of the property as “property” whose annual value bears the same 
proportion to the annual value of the property as the share bears to the 
whole. 

Before leaving this section, a word or two should be said about th6 
expression “definite and ascertainable” as qualifying the respective shares 
of the joint owners. Having regard to the scheme of taxation, it 
"be correct to say that these shares are required to be definite and ascertain- 
able with referenGe to a particular point of time. It -may be questioned, 
therft. whether jh this vifew of #he matter members of an utidivid)^ ) 
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within the meaning of this provision. For it is a well known principle of 
Hindu law that in the case of such a family, no individual member, whilst 
the family remains undivided, can predicate of the joint property, that 
he — ^that particular member — has a certain definite share, one-third or one- 
fourth [Appovier vs. Subha Aiyar (1866), 11 M.I.A 75 (89-90)]. Hence, 
unless partition is resorted to, the share of no one member can be defined 
or ascertained. The .scheme of taxation followed in the Indian Income 
Tax Act justifies the view that the I.K 3 gislature did not contemplate the 
case of such a family having joint tenancy as coming within the meaning 
of this sub-section (3) but only cases of tenancy-in-common in \vhich 
shares are definite and ascertainable at any particular moment. 


10 . ( 1 ) The tax shall be 10 . ( 1 ) The tax shall be 
. payable by an as- payable by an asscsee under the 

usmess. sessee under the head *| “Profits and gains of 
head “Business” in respect of business, profession or voca- 
the profit or gains of any tion”j in respect of the profit 
business carried on by him. or gains of any ^[business, pro- 
fession or vocation] carried on 
by him. 


(2) Such profits or gains 
shall be computed after mak- 
ing the following allowances, 
namely : — 

(i) any rent paid for 
the premises in 
which such business 
is carried on, pro- 
vided that when 
any substantial part 
of the premises is 
used as a dwelling- 
house by the as- 
sessee, the allow- 
ance under this 
clau.se shall be such 
sum as the Income 
tax Officer may 
determine having 
regard to the pro- 
portional part so 
used: 


( 2 ) Such profits or gains 
shall be computed after making 
the following allowances, 
namely : — 

(i) any rent paid for the 
premises in which 
such ^[business, pro- 
fession or vocation] 
is carried on, pro- 
vided that when any 
substantial part of 
the premises is used 
as a dwelling-house 
by the assessee, the 
allowance under this 
clause shall be such 
sum as the Income- 
tax Officer may 
determine having 

* These words were substituted for the 

word "Business" by Sec. 11 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

• These words were substituted for tlie 

word "business”* ihW* 
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in respect, of 
repairs, where the 
assessee is the ten- 
ant only of the 
premises, and has 
undertaken to bear 
the cost of such 
repairs, the amount 
paid on account 
thereof, provided 
that, if any subs- 
tantial part of the 
premises is used by 
the assessee as a 
dwelling^-house, a 
proportional part 
only of such 
amount shall be 
allowed ; 

in respect of 
capital borrowed 
for the purposes 
of the business, 
where the payment 
of interest thereon 
is not in any way 
dependent on the 
earning of profits, 
the amount of the 
interest paid ; 


regard to the ® [pro- 
portional annual 
value of the part] so 
used: 

(m) in respect of repairs, 
where the assessee is 
the tenant only of 
the premises, and 
has undertaken to 
bear the cost of such 
repairs, the amount 
paid on account 
thereof, provided 
that, if any subs- 
tantial part of the 
premises is used by 
the assessee as a 
dwelling-house, a 
proportional part 
only of such amount 
shall be allowed; 


(m) in respect of capital 
borrowed for the 
purposes of the 
* [business, profes- 
sion or vocation] 
^* ’^^ * * the 

amount of the inter- 
est paid; 


[ Provided that no 
allowance shall be 


^ See footnote 2, p. 816. 

• These word,i were substituted for the 

words "pro^rtional part” by Sec* 11 
of the Indian Incoire-tax (Amend-^ 
ment) Act, 1939 (VII of 1939). 

* The words -‘where the payment of in- 

terest thereon is not iii any way de- 
pendent on the earning of profits^l ; 
were omitted, ibid, 
tide proviso 
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Explanation . — R e c u r- 
ring subscriptions 
paid periodically 
by shareholders or 
subscribers in such 
Mutual Benefit 
Societies as may be 
prescribed, shall be 
deemed to be capital 
borrowed within 
the meaning of 
this clause: 

(tv) in respect of 
insurance against 
risk of damage or 
destruction of 
buildings, machi- 


10 . 

made under this 
clause in any case 
for any interest 
chargeable under 
this Act which is 
payable without 
British India, not 
being interest on a 
loan issued for pub- 
lic subscription 
before the 1st day 
of April, 1938, 
except interest on 
which tax has been 
paid or from which 
tax has been deduc- 
ted under section 18 
or in respect of 
which there is an 
agent in British 
India who may be 
assessed under sec- 
tion 43 or, in the 
case of a firm, for 
any interest paid to 
a partner of the 
firm] ; 

Explanation : — Reoirring" 
subscriptions paid 
periodically by 
shareholders or 
subscribers in such 
Mutual Benefit 
Societies as may be 
prescribed, shall be 
deemed to be capital 
borrowed within the 
meaning of this 
clause: 

(fv) in respect of insur- 
ance against risk of 
damage or destruc- 
tion of buildings, 
madnneiT, a ■ 
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tiery, plant, furni- 
ture, stocks or 
stores, used for 
the purposes of the 
business, the am- 
ount of ^ any pre- 
mium pafd; 

(v) in respect of 
current repairs to 
such buildings, 
machinery, plant, 
or furniture, the 
amount paid on 
account thereof; 

(vi) in respect of 
depreciation of such 
buildings, machi- 
nery, plant, or 
furniture being the 
property of the 
assessee, a sum 
equivalent to such 
percentage on the 
original cost there- 
of to the assessee 
as may in any case 
or class of cases be 
prescribed : 

Provided that — 

(«) the prescribed parti- 
culars have been duly 
furnished ; 

(b) where full effect can- 
not be given to any 
such allowance in any 
year owing to there 
being no profits or 
gains chargeable for 
that year, or owing 
to the profits or gains 
chargeabie being less 
, , than the aWowance, 

the 


61 ^ 

furniture, stocks or 
stores, used for the 
purposes of the 
® [business, profes- 
sion or vocation] , 
the amount of any 
premium paid; 

(v) in respect of current 
repairs to such 
buildings, machi- 
nery, plant, or 
furniture, the am- 
ount paid on account 
thereof; 

*(vi) in respect of depre- 
ciation of such 
buildings, machi- 
nery, plant, or 
furniture being the 
property of the 
assessee, a sum 
equivalent to such 
percentage on the 
written down value 
thereof as may in 
any case or class of 
cases be prescribed: 

Provided that — 

(a) the prescribed parti- 
culars have been duly 
furnished; 

(b) where full effect can- 
not be given to any 
such allowance in any 
year not being a year 
which ended prior to 
the 1st day of April, 
1939 owing to thPre 
being no profits of 


» See footnote 816. ‘ 
•See footiwt^ 
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of the allowance to 
which effect has not 
been given, as the 
case may be, shall be 
added to the amount 
of the allowance for 
depreciation for the 
following year and 
deemed to be part of 
that allowance, or, if 
there is no such allow- 
ance for that year, be 
deemed to be the 
allowance for that 
year, and so on for 
succeeding years; 
and 


(c) the aggregate of all 
such allowances made 
under this Act or any 
Act repealed hereby, 
or under the Indian 
Income-tax Act, 1886, 
shall, in no case, 
exceed the original 
cost to the assessee of 
the buildings, machi- 
nery, plant, or furni- 
ture as the case may 
be; 

(vii) in respect of any 
machinery or plant 
which, in conse- 
quence of its having 
become obsolete, 
has been sold or 
discarded, the dif- 
ference between the 
original cost to the 
assessee of the 


It it 

gains chargeable for 
that year, or owing to 
the profits or gains 
chargeable being less 
than the allowance, 
the allowance or part 
of the allowance to 
which effect has not 
been given, as the case 
may be, shall be added 
to the amount of the 
allowance for deprecia- 
tion for the following 
year and deemed to be 
part of that allowance, 
or if there is no such 
allowance for that 
year, be deemed to be 
the allowance for that 
year, and so on for 
succeeding years; and 

(c) the aggregate of all 
such allowances made 
under this Act or any 
Act repealed hereby, or 
under the Indian 
Income-tax Act, 1886, 
shall, in no case, exceed 
the original cost to the 
assessee of the build- 
ings, machinery, plant, 
or furniture, as the 
case may be; 

*(vii) in respect of any 
machinery or plant 
which has been sold 
or discarded, the 
amount by which the 

• The changes made by the Amendment 
Act, 1939, in clauses ivi) and {tfii) 
of sub-seciion (2) of Section 10 ^all 
not take effect earlier than the Ist 
day of Aprils 1940. 
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machinery or plant 
as reduced by the 
aggregate of the 
allowances made in 
respect of deprecia- 
tion under clause 
(vi), or any Act 
repealed hereby, or 
the Indian Income- 
tax Act, 1886, and 
the amount for 
which the machi- 
nery or plant is 
actually sold, or its 
scrap value; 


^(viia) in respect of ani- 
mals which have 
been used for the 
purposes of the 
business otherwise 
than as stock in 
trade and have died 
or become perma- 
nently useless for 
such purposes, the 
difference between 
the original cost to 
the assessee of the 
animals and the 
amount, if any, 
realised in respect 


litserteS by the Indian Income-tax 

(jjMnajdnistt (III of 


written down value 
of the machinery or 
plant exceeds the 
amount for which 
the machinery or 
plant is actually sold 
or its scrap value ; 

Provided that such 
amount is actually 
written off in the 
books of the as- 
sessee : 

Provided further that 
where the amount 
for which any such 
machinery or plant 
is sold exceeds the 
written down value, 
the excess shall be 
deemed to be profits 
of the previous year 
in which the sale 
took place; 

in respect of animals 
which have been 
used for the pur- 
poses of the ® [busi- 
ness, profession or 
vocation] otherwise 
than as stock in 
trade and have died 
or become perma- 
nently useless for 
such purposes, the 


* This clause was originally inserted as 

clause (vH)(a) by $ec. 2 of the 
Indian Income-tax (Amendment) 
Act, 1928 (III of 1928). 

^ The original clauses ( vii) (a), ( t/iii) • 
and (viii){a) were re-numbered as 
(viii), (ix) and (;r), respectively^ by 
Sec. 11 of the Indian Income-tax 
(Amendnwait) Act, 1939 (VII of 
1939); 

• These words were substituted for tha 

Wrd "bu^ness’V ibid. 
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of the carcasses of 
animals ; , 


(mii) any sums paid on 
account of land- 
revenue, local rates 
or municipal taxes 
in respect of such 
part of the premises 
as is used for the 
purposes of the 
business ; 

^(viiia) any sum paid to an 
employee as bonus 
or commission for 
services rendered, 
where such sum 
would not have been 
payable to him as 
profits or dividend 
if it had not been 
paid as bonus or 
commission : 

Provided that the amount 
of the bonus or commission is 
of a reasonable amount with 
reference to — 


Inserted by the Indian Income-tax 
(Third Amendment) Act, 1930 
(XXIII of 1930). 


difference between 
the original cost to 
the assessee of the 
animals and the 
amount, if any, 
realised in respect 
of the carcasses or 
animals] ; 

“[(«;)] any sums paid on 
account of land- 
revenue, local rates 
or municipal taxes in 
respect of such part 
of the premises as is 
used for the 
purposes of the 
®f business, profes- 
sion or vocation] ; 

^[^I(;r)] any sum paid to an 
employee as bonus 
or commission for 
services rendered, 
where such sum 
would not have been 
payable to him as 
profits or dividend 
if it had not been 
paid as bonus or 
commission : 

Provided that the amount 
of the bonus or 
commission is of a 
reasonable amount 
with referenec to — 


* See footnote 2, p. 821, 

* See footnote 3, p. 821. 

* This clause was originally inserted as 

clause (mm) (a) by Sec. 2 of the- 
Indian Incometax (Third Aniend- 
^t) Act, 1930 (XXIII of 1930). 



S, l6.i BUSINESS, ETC. 


823 


(a) the pay of the 
employee and the 
conditions of his ser- 
vice ; 

(&) the profits of the 
business for the year 
in question; and 

(c) the general practice 
in similar businesses; 


(a) the pay of the 
employee and the 
conditions of his 
service ; 

(&) the profits of the 
® [business, profession 
or vocation] for the 
year in question; and 

(c) the general practice in 
similar '‘[businesses, 
professions or voca- 
tions] ; 


®[(^») when the assessee’s 
accounts in respect 
of any part of his 
business, profession 
or vocation are not 
kept on the cash 
basis, such sum, in 
respect of bad and 
doubtful debts, due 
to the assessee in 
respect of that part 
of his business, pro- 
fession or vocation, 
and in the case of an 
assessee carrying on 
a banking or money- 
lending business, 
such sum in respect 
of loans made in the 
ordinary course of 
such business as the 
Income-tax Officer 
may estimate to be 
irrecoverable but 
not exceeding the 
amount actually 


• See footnote 3, p. 821. 

* These vords wen substituted lor 

•word “btirinesses" by 11 of the, 
IncKan Income-tait (Atnettdnibnt), 
Act^ 1M9 (Vn of I038i). , 
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(ix) any expenditure 
(not being in the 
nature of capital 
expenditure) incur- 
red solely for the 
purpose of earning 
such profits or 
gains : 


^Provided that nothing in 
clause (viii) or clause (ix) 
shall be deemed to authorise 
the allowance of any sum paid 
on account cf any cess, rate or 
tax levied on the profits or 
gains of any business or 
assessed at a proportion of or 

< * bleated by the Indian Inccone-tax 

( An^endmenti Act, 1928 (III of 
1928),; ^ - 


written olf as irre- 
coverable in the 
books of the 
assessee : 

Provided that if the 
amount ultimately 
recovered on any 
such debt or loan is 
greater than the 
difference between 
the whole debt or 
loan and the amount 
so allowed, the ex- 
cess shall be deemed 
to be a profit of the 
year in which it is 
recovered, and if 
less, the deficiency 
shall be deemed to be 
a business expense 
of that year] ; 

'[(xii)] any expenditure 
*f(not being in the 
nature of capital ex- 
penditure or perso- 
nal expenses of the 
assessee) laid out or 
expended wholly and 
exclusively for the 
purpose of such busi- 
ness, profession or 
vocation] ; 


* The original clause (ix) was re-num- 

bered (xii) by Sec. 11 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

• These words were substituted for the 

brackets and words “(not being in 
the nature of capital expenditure) 
incured solely for the purpose ot 
earning such profits or gains”, ibid, 
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otherwise on the basis of any 
such profits or gains. 

y:|s :|c 5fc :^c sK afc 

^“[(5) Where any building, 
machinery, plant or furniture 
in respect of which any allow- 
ance is due under clause (w), 
clause (?/), clause (vi) or 
clause (vii) of sub-section (2) 
is not wholly used for the pur- 
poses of the business, profes- 
sion or vocation, the allowance 
shall be restricted to the fair 
proportional part of the amount 
which would be allowable if 
such building, machinery, plant 
or furniture was wholly so 
used, 

{4) Nothing in clause \i^ 
or clause {xii) of sub-section 
(2) shall be deemed to author-' 
ise the allowance of any sum 
paid on account of any cess, 
rate or tax levied on the profits 
or gains of any business, pro- 
fession or vocation or assessed 
at a proportion of or otherwise 
on the basis of any such profits 
or gains ; and nothing in clause 
{xii) of sub-section (2) shall 
be deemed to authorise — 

(o) any allowance in res- 
pect of a payment 
which is chargeable 
under the head ‘Sala- 
ries’ if it is payable 
without British India 


• The proviso was omitted by Sec. 11 of 
the Indian Income-taz (Amendment) 
Art, 1939 (VII of 1939). ■ , 

*» Sub-sertions {3)V (-f), W, («) and (7) 
wrte mbstituted foe the oriig^^ 8td>- 
...-^sertton 


m 
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(3) In sub-section (2), the 
word “paid” means actually 
paid or incurred according to 
the method of accounting upon 
the basis of which the profits 
or gains are computed under 
this section. 


and tax has not been 
paid thereon nor de- 
ducted therefrom 
under section 18; or 

(/;) any allowance in respect 
of any payment by way 
of interest, salary, com- 
mission or remunera- 
tion made by a firm to 
any partner of the 
firm; or 

(c) any allowance in respect 
of a payment to a pro- 
vident or other fund 
established for the 
benefit of employees 
unless the employer has 
made effective arrange- 
ments to secure that tax 
shall be deducted at 
source from any pay- 
ments made from the 
fund which are taxable 
under the head ‘Sala- 
ries’. 

(5) In sub-section (2), ‘paid’ 
means actually paid or incurred 
according to the method of 
accounting upon the basis of 
which the profits or gains are 
computed under this section; 
‘plant’ includes vehicles, books, 
scientific apparatus and surgi- 
cal equipment purchased for 
the purposes of the business, 
profession or vocation ; and 
‘written down value’ means— ^ 

(a) in the case of assets 
acquired in the pre- 
vious year, the actual 
cost to the assessee; 

(&) in the case of assets 
acquired before the 
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previous year but after 
the commencement of 
the Indian Income-tax 
(Amendment ) Act, 
1939, the actual cost to 
the assessee less all de- 
preciation allowable to 
him under this section; 

(c) in the case of assets ac- 
quired before the com- 
mencement of the 
Indian Income-tax 
(Amendment) Act, 
1939, the actual cost to 
the assessee less for 
each financial year 
since acquisition the 
amount of depreciation 
applicable to the assets 
at the rates in force for 
each such year siridl 
the 1st day of April, 
1922, and at the rates 
in force on the 1st day 
of April, 1922, for each 
such year prior to that 
date: 

Provided that where the pro- 
visions of the proviso to sub- 
section (2) to section 26 are 
applicable, the actual cost to the 
assessee referred to in clauses 
(a), (b) and (c) shall be the 
actual cost to the person suc- 
ceeded in the business, profes- 
sion or vocation: 

Provided further that there 
shall not be so deducted from 
the actual cost any depreciation 
allowance or part of any depre- 
ciation allowance which was 
due for a year which ended 
prior to (3te 1st day of April, 

1939, but to which fpll fffeci 
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11. (i) The tax shall be 

myable by an as- 
iessce under the 
^ head ‘‘Professional 
earnings” in respect of the pro- 
fits or gains of any profession 
or vocation followed by him. 

*(2) Such profits or gains 
shall be computed after making 
the following allowance, name- 
ly:— 

(/) any expenditure {not 
being in the nature of 

’ Substituted by the Indian Incdme-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


was not given owing to the 
absence of profits or gains 
chargeable for that year, or 
owing to the profits or gains so 
chargeable being less than the 
allowance. 

(d) A trade, professional or 
similar association performing 
specific services for its mem- 
bers for remuneration definitely 
related to those services shall be 
deemed for the purpose of this 
section to carry on business in 
respect of those services, and 
the profits and gains therefrom 
shall be liable to tax accord- 
n\g\y. 

(J) Notwithstanding any- 
thing to the contrary contained 
in section 8. 9, 10, 12 or 18, the 
profits and gains of any busi- 
ness of in;;urance and the tax 
payable thereon shall be com- 
puted in accordance with the 
rules contained in the Schedule 
to this Act,] 

11. Professional earnings. 
— Omitted by see. 12 of the 
Indian Income-ta.v (Amend- 
ment) Act, 1939 {VII of 
1939). 
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capital expenditure) 
incurred solely for the 
purposes of such pro- 
fession or vocation, 
and not being personal 
expenses of the as- 
sessee; 

(n) in respect of deprecia- 
tion of buildings and 
depreciation mid obso- 
lescence of machinery, 
apparatus, appliances, 
plant, furniture or 
other capital assets 
being the property of 
the assessee and used 
solely for the pur- 
poses of such profes- 
sion or vocation, the 
allowances specified in 
clauses (vi) and (vii) 
of sub-section (2) of 
section 10 subject to 
all the conditions 
sp ecified in those 
clauses. 

(3) Professional fees paid 
in any part of India to a person 
ordinarily resident in British 
India shall be deemed to be pro- 
fits or gains chargeable under 
this head. 


Provinon« before and after the amendment of 1939 compared and 
contraeted: — 


Sections 10 & 11. 

Old Section. 


Section 10. 

The new Section is the combina- 
tion of old Sections 10 and 11. 


1. Section 10: under the h«jd ‘Busi- 

WS9’, 


1. Section 10; under the head 
. “Profits and gains of business, 
professtGii-or y^tion” 
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Section 11; under the head 
‘Professional earnings'. 

See Section 6. 

2. Section 10: in respect of the 2, Section 10: in respect of the 
profits or gains of any business profits or gains of any business, 
carried on by him (assessee). profession or vocation carried on 

by him (assessee). 

Section 11: in respect of the 
profits or gains of any profes- 
sion or vocation follozvcd by 
him. 


Section 10 (2)— Special deduc- 
tible allowances; — 

(i) (a) rent paid for the 
premises in which such 
business is carried on — 

(fc) if the premises be 
also used as a dwelling 
hovise^ Income Tax 


N.B. — The section contem- 
plates the charging of profits or 
gains of any business, etc. The 
words ‘profits or gains' as used 
in this sub-section mean profits 
or gains as computed by reason- 
able business method. In order 
to arrive at chargeable figure 
further special allowances are 
specified in sub-section (2). 

See Commissioner of Income 
Tax vs. Sir 5*. ikf. Chitnavis 
(1932), 59 LA. 290; Lakshmi- 
narayan Sen & Sons vs. Com- 
missioner of Income Tax, 
Bengal (1936), 40 C.W.N. 
833 {per Costello, J.), 9 LT.C. 
329. See in this connection 
Konstam's Law of Income Tax, 
Seventh edition, p. 118, also 
Russell vs. Aberdeen Town & 
County Bank (1888), 13 A.C. 
418, per Lord Herschell at 
page 424, 2 T.C. 321 (327). 

Section 10 (2) — Special deductible 
allowances : — 

(i) Same — only in place of busi- 
ness we now have business, 
profession or vocation, 
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Officer to determine 
the allowance under 
s this head having regard 

to the proportional part 
so used. 

(«) Repairs charges. 

(in) Interest paid on capital 
borrowed for the pur- 
poses of the business: 

If the payment of interest 
was made dependent on the 
earning of profits — ^then such 
interest was not allowable 
deduction even under clause 
(ix). 

See Commissioner of Income 
Tax vs. Haji Jamal Nttrr 
mahomed & Co. (1925), 49 
Bom. 362, (1925) Bom. 251, 
1 I.T.C. 396; see in this 
connection A, W. Walker 
& Co. vs. The Commissioners 
of Inland Revenue (1920), 
12 T.C. 297 (302). 


(ii) No change. 

(Hi) Interest paid on capital 
borrowed for the purposes 
of the business, profession dr 
vocation. 

N.B. — It does not now matter 
even if payment of such interest 
is made dependent on the earning 
of profits. 


The proviso added is new. 
Compare this proviso with Pro- 
viso I to Section 8. 


Proviso: — * « - 

(1) (a) Interest under this head 
if payable without British 
India shall not be allow* 
able deduction. 

(if) It w'ill, however, be allow- 
able deduction though 
payable without British 
India — 

(i) if tax on such interest^ 
has been paid 

or 

(ii) If tax on such interest 
has been deducted 
under Section 18^ : 

ot 





Explanation — ^periodi- 
* cal s u b s c r i p t i o n s by 
shareholders, etc., are to 
be taken as borrowed 
capital within the mean- 
ing of this clause. 

{iv) Premium paid on insurance. 


(v) Amount paid on current 
repairs. 


'(vi) Depreciation allowance — a. 
sum equivalent to such 
percentage on the original 
cost thereof to the as- 
sessee as may in any case 
or class of cases be 
prescribed: 

N.B.— Prescribed’ 
means prescribed by 
Rules made under ’'this 


^ \ '(«r) jfi could 

of : undet^^ 

Section^. * - 5 ' 

• ■ ■ ■ ■ 

(2) But if this’ interest payable#,- 

without ’British India be 
interest on a loan fssued ** 
for public subscription 
before the 1st April .4938 
^ — it will be allowable. 

V,.: 

(3) Any interest paid to a partner ' 

of a firm shall not be 
allowable deduction in' 
computing the profits of 
the firm. 

Explanation — No change. 


(*V) Premium paid on insurance. 

N.B. — See newly added sub- 
section (3) of this section: 
Provision where buildings, etc!, 
are not wholly used for the 
purposes of business. 

{v) No change. 

N.B. — See sub-section (3) 
now added. 

(vi) Depreciation allowance — a 
sum equivalent to such 
percentage on the written 
down value thereof as 
may in any case or class 
of cases be prescribed. 

NS . — For definition of ‘pres- 
ciibed’, see Sec. 2 (10).; 

See New Rule 8. 
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(■&)/Carry}hg over Of the 
unabs 9 r^)ed depreciation 
; allowance;. 


(^) Aggregate of deprecia- 
tion allowances should 
not exceed the original 
cost to the assessee. 


(vii) Allowance in respect of 
machinery or plant sold or 
discarded — no matter why 
— Excess of written down 
value over the actual 
value at which sold’ or its 
scrap value. 

N.B, — 1. Changes In Clauses;- 
(vi) and (vii) shall npt take 
effect earlier than 1st April 1940. 

2. See newly added sub^sec, (3) 
for cases where building, efc., are 
not wholly used for the purpose 
of the business, etc. 

•uin) same as old Section (viia) 
except that in the pface of 
"for the purposes of busi- 
ness” we now have "for 
the purposes of business, 
profession or vocation”. 

(ix) Same as old Clause (viii) 
—only in place of ^'bjasi- 
^ nes$^ we ww . have 


{viia) in respect of death of ( 

animal used for the 
purposes of business. 


(vUi) I^tnd revenue; local rates. 


{vit) Obsolescence allowance — 
this allowance was niade 
only when the machinery 
or plant was sold or 
discarded in consequence of 
having become obsolete — 


{b) Carrying oyer of the un^ 
absorbed depreciation allow- 
ance : 

depreciation allowance cal- 
culated on the basis of 
written down value will take 
effect from 1st April 1940,^ 

(c) No change. 

NJi . — See newly added Sub- 
section (3) of this Section . 

As to the meaning of "the 
original cost to the assessee”, 
see Commissioner of Income 
Tax vs. Buckiftgham and Car- 
natic Company Ltd, (1935)^ 
63 LA. 74 (81). 
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(viiia) Bonus or commission paid 
to an employee for 
services rendered : 


“business, profession or 
vocation”. 

N.B. — See nfewly added Sub- 
section (4). 

'i: 

(x) Same as old Clause (viiia) ' 
— only in place of "busi-. 
ness” we now have 
"business, profession or 
vocation”. 

(xi) Newly added: Bad and 
doubtful debts — when ac- 
counts not kept on cash 
basis. 

N.B. — Before this express 
provision ‘bad debts’ were allowed 
as losses of the year: See 
Commissioner of Income Tax, 
C. P. vs. Sir S. M. Chitnavis 
(1932), S9 LA. 290. 

(xii) Any expenditure (not 
being in the nature of 
capital expenditure or 
personal expenses of the 
assessee) laid out or 
expended wholly and ex- 
clusively for the purpose 
of such business, profes- 
sion or vocation. 

The Proviso is now deleted. 

See newly added sub-section (4) 
of this Section. The following 
expenses shall not be allowable 
deductions : — 


(fjr) Business expenses — 

any expenditure (not 
being in the nature of 
capital expenditure) in- 
curred solely for the 
purpose of earning such 
profits or gains: 


Proviso— 


(1) Any suni paid on account 
of cess, rate or tax levied on 
profits on the basis of such 
profits. 

(2) Salaries payable without 
British India when tax has 
not been paid thereon nor 
deducted thereftom und^r 
Section 18, 



^ (3) Any payment by way of 

interest, salary, commission 
,'Or remuneration made by a 
firm, to any partner of the 
firing 

(4) Payment to a provident 
fund under certain circums- 
tances. 

(3) meaning of the word (5) Meaning of the words 
'paid'. 'paid', 'plant', 'written down 

, value'. 


(6) Meaning of "carrying on of 

business" — a trade associa- 
tion, professional association 
or any similar association 
performing specific services 
for its members for remune- 
ration definitely related to 
those services shall be 
deemed to carry on busi- 
ness. ■ 

See the Liverpool Corn 
Trade Association Ltd, vs. 
Monks (1926), 10 T.C. 442; 
Mersey Docks and Harbour 
Board vs. Lucas (1883), 2 . 
T.C. 29. 

-.h 

(7) Special method of computa- 
tion of the profits and gains 
of insurance business : — 
(See also the Schedule).. 

See further — North British 
Life Insurance Co., In re^ 
(1937). 41 C.W.N. 905=» 
1937 I.T.R. 349; Bharat 
Insurance Co. vs. Com- 
missioner ( 1934), 61 LA. 
41 =(1934) P.C. 45=7 
I.r.C. 151; Himalaya As- 
su'ance Co., In re, (1939)^ 
(1939) P.C J9Qa»1939 
' : LM.4o;f ■; C 
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Relevant Rules:— 

Old Section. 

Rule 8— for depreciation. 

Rule 24 — Tea grown and manu- 
factured. 

Rules 25 to 33 — Special methods of 
computation of income (method 
of computation in cases where 
actual ascertainment of profits 
not' possible). 


New Section. 

Rule 8 — For depreciation. 

Rule 19 — Form 

Part IV — Particulars of business, 
etc. 

Part V — Re : Depreciation. 

Rule 19A — Form. 

Rule 24 — Regarding Tea. 

Schedule — Special method of com- 
putation. 

Rules 33 and 34. 


History — 

In the Income Tax Act of 1860 (XXXII of 1860) income arising 
from business, profession or vocation was covered by Schedule 2 which 
I an as follows: — 

"For and in respect of the annual profits arising to any person 
residing in India from any kind of property whatever, whether 
situate in India, or elsewhere; and for and in respect of the 
annual profits arising to any person residing in India from any 
> profession, trade, or employment, whether th.e same shall be carried 
on in India or elsewhere. 

"And for and in respect of the annual profits arising to any 
person whatever, whether a subject of Her Majesty or not, although 
not resident in India, from any property whatever in India, or any 
profession, trade or employment carried on within India ** 

Part yiri of the Act (Section XCVIII) ga^ve rules for the assess- 
ment of duties under this Schedule. The various kinds of income arising 
thereunder were divided into five Cases and each case had its own rules, 
apart from General Rules which were applicable to all the Cases. Besides, 
there were rules for temporary residents in India. 


In Act IX of 1868, "an Act for taxing Professions and Trades*^ 

' Act IX of 1868 Section 5 required every person who (after a 
certain specified date) exercised any Profession 
or Trade and whose annual profits from his profe.'^sion, or trade, profes- 
sions or trades, were Rupees 500 or upwards, to take out a certificate and 
ip pay annually in advance for the same the sum specified in Schedule A. 

Part IV, Section 22, contained provision regarding comoanies. 
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Act IX of 1869. 


By Act IX of 1869 duties were imposed on income and profits arising 
from offices, property, piofessions and trades. 
Part III dealt with Companies. All others 
carrying on any trade or profession fell under Part IV and Section 14 
empowered the Collector to determine what persons would be chargeable 
under this Part and the amount that every such person should be assessed 
in accordance with Schedule A, 

This system continued till the Income 1'ax Ac: of 1918 (Act VII of 
1918). 

In the Act of 1918 the classification of income became moi:e definite 
and income from business and income from 
profession and vocation icceived separate treat- 
ment. Section 9 covered ‘income derived from business’ while Section 10 
dealt with ‘professional earnings’. This Act for the first time laid down 
the mode of computing the profits of business after making certain 
allowances. Likewise, under Section 10 expenditure incurred solely for 
the purpose of profession or vocation was allowed to be deducted. 


Act VII of 1918. 


In the Act of 1922, the provisions regarding income itnder this head 

were basically the same. There have been amend- 
Act XI of 1922 ^ 

merits in detail which will be noticed under each 

clause. Sub-section (3) of Section 10 was introduced by the Act of 1922 

laying down the meaning of the word “paid” in Sub-section (2) , and along 

with it Section 13 was enacted laying down the method of accounting 

according to which income, profits and gains are to be computed. 


Act VII of 1939. 


In the Act of 1922 as amended by the Amendment Act cf 1939 (VII 
of 1939) the old Sections 10 and 11 have been 
amalgamated in one section, namely, Section 10. 
The changes in phraseology and the new provisions have been noted in 
their proper places. 


English Law — 

The . corresponding provision in the English law will be found in^ 
Schedule D of the English Income Tax Act, 1918 (S & 9 Geo. V, C. 40), 
relevant portions of which are quoted below:— 

“Tax under this Schedule shall be charged in respect of — 

(a) The annual profits or gains arising or accruing — - 
♦ ^ ^ ★ 

(ii) to any person residing in the United Kingdom from any trade, 
profession, employment, or vocation, whether the same be 
respectively carried on in the United Kii^dom or elsewhere ; 

’ and 

(iti) lb any person, whether a Briti^ stibject or not; although hot 
: tbsidtiht ih thfe Uirited^ any property what- 
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ever in the United Kingdom, or from any trade, profession, 
employment or vocation exercised within the United 
Kingdom. 

♦, ♦ Ht * ♦ Hs 

The subjects of charge and the mode of assessment thereof are 
covered by Cases I and II of the Schedule and the rules thereunder. 
Case I relates to trades, Case II to professions, employments and voca- 
tions. . Rule 1 of the Rules applicable to Cases I and II (Paragraph 363 
of the English Act) lays down that ‘‘the tax shall be charged without any 
other deduction than is by this Act allowed”. Rule 3, Cases I and II 
(Paragraph 365) which is headed “Deductions for expenses” gives a list 
of items i« respect of which no sum shall be deducted in computing the 
amount of the profits or gains to be charged. 

Rule 3 runs as follows: — 

“In computing the amount of the profits or gains to be charged, no 
sum shall be deducted in respect of — 

(a) any disbursements or expenses, not being money wholly and 
exclusively laid out or expended for the purposes of the 
trade, profession, employment, or vocation: 

(&) any disbursements or expenses of maintenance of the parties, 
their families or establishments or any sums expended for 
any other domestic or private purposes distinct from the 
purposes of such trade, profession, employment or vocation : 

(c) the rent or annual value of any dwelling-house or domestic 

offices or any part thereof, except such part thereof as is 
used for the purposes of the trade or profession: Provided 
that where any such part is so used, the sum so deducted 
shall be such as may be determined by the commissioners, 
and shall not, unless in any particular ca^e the commissioners 
are of opinion that, having regard to all the circumstances, 
some greater sum ought to be deducted, exceed two-thirds^ 
of the annual value or of the rent bond fide paid for the 
said dwelling-house or offices : 

(d) any sum expended for repairs of prenii-ses occupied, or for the 

supply, repairs or alterations of any implements, utensils, or 
articles employed for the purposes of the trade, profession, 
employment or vocation, beyond the sum actually^ expended 
for those purposes 

(e) any loss not connected with or arising out of the trade, profes- 

sion, employment or vocation : 

* ^ Words substituted, Finance Act, 1921, S» 31. 

, * Word substituted and words Omitted, Act of 1926» S. 36 and 411i Sdiedf 



S. 10.] 


POLISH LAW 


039 


(/). any capital withdrawn from, or any sum employed or intended 
to be employed as capital in such trade, profession, employ- 
ment or vocation: 

(p) any capital employed in improvements of premises occupied for 
the purposes of the trade, profession, employment or vocation ; 

(A) any interest which might have been made if any such sums as 
aforesaid had been laid out at interest : 

(») any debts, except bad debts proved to be such to the satisfaction 
of the commissioners and doubtful debts to the extent that 
they are respectively estimated to be tad. In the case of the 
bankruptcy or insolvency of a debtor, the amount which may 
reasonably be expected to be received on any such debt shall 
be deemed to be the value thereof : 

(/) any average loss beyond the actual amount of loss after 
adjustment : 

(6) any sum recoverable under an insurance or contract of indem- 
nity: 

(/) any annual interest, or any annuity, or other annual payment 
payable out of the profits or gains: 

(m) any royalty or other sum paid in respect of the user of a 
patent 

Rule 4, Cases I and II (Paragraph 366) provides for deductions for 
Excess Profits Duty and Munitions Exchequer payments. Rule 5, Cases 
I and II (Paragraph 367) provides for exclusion from computation of profits 
of the annual value of premises in the United Kingdom occupied for the 
purpose of the trade or profession and separately assessed and charged 
under Schedule A. Deduction for wear and tear of machineiy is prescribed 
in Rule 6 of the Rules applicable to Cases I and II ( Paragraph 368) while 
Rule 7 of the same Rules (Paragraph 369) relates to deduction for replace- 
ment of plant or machinery. 

Sectitm 209 of the Act of 1918 lays down: — 

“(1) In arriving at the amount of profits or gains for the purpose of 
income-tax — • 

(o) no other deductions shall be made than such as are expressly 
, enumerated in this Act : 

(J) no deduction shall be made on account of any annuah interest, 
annuity of other annual payment to be paid out of such 
■ profits or gains in regard that 'a - proportidnale part of the 

tax is allowed to be deducted on making any such payment. 

(2) fo afrJving at the amount of profits or gains from any proper^: 
tWt ai^ Pfl&ce Of 'wnplo^^ 
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deduction shall be made on account of diminution of c|pital employed, or 
of loss sustained, in any trade or in any profession, employment or 
vocation/' 

It will be pertinent to give here also Rules 5 and 7 of Schedule D, 
Cases I and II and Section 18 of the Finance Act, 1932, specifically dealing 
with depreciation allowances. 

Rule 6, Cases I and II, Schedule D — 

Ruled. — (1) In charging the profits or gains of a trade under 
this Schedule, such deduction may be allowed as the commissioners 
having jurisdiction in the matter may consider just and reasonable, 
as representing the diminished value by reison of wear and tear 
during the year of any machinery or plant used for the purposes of 
the trade and belonging to the person by whom it is carried on. ' 

(2) Where machinery or plant is let to the person by whom the 
trade is carried on, on the terms of his being bound to maintain 
the same and deliver it over in good condition at the end of the 
lease, the machinery or plant shall be deemed to belong to that 
person for the purpose of this rule. 

(3) Where full effect cannot be given to any such deduction 
in any year owing to there being no profits or gains chargeable for 
that year, or owing to the profits or gains chargeable being less 
than the deduction, the deduction or part of the deduction to which 
effect has not been given, as the case may be, shall, for the purpose 
of making the assessment for the following year, be added to the 
amount of the deduction for wear and tear for that year, and 
deemed to be part of that deduction, or, if there is no such deduc- 
tion for that year, be deemed to be the deduction for that year, and 
so on for succeeding years. 

(4) Any claim in respect of the aforesaid deduction shall be 
included in the annual statement required to be delivered under 
this Act of the profits or gains of the trade for which the machinery’' 
or plant is used, and the additional comnussioners, in assessing 
those profits or gains, shall make such allow’ance in respect thereof 
as they think just and reasonable. 

(5) Where machinery or plant is let upon such terms that the 
burden of maintaining and restoring it falls upon the lessor, he 
shall be entitled, on presenting a claim to the general or special 
commissioners, to have repaid to him such a portion of the sum 
assessed and charged in respect of the machinery or plant, and 
deducted by the lessee on payment of the rent, as shall represent the 

: tax upon an amount which the commissioners consider- just and 

« See Act of 1932r^. 18.^ ^ 
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reasonable as representing tbe diminished value by reason of wear 
and tear of the machinery or plant during the year. 

No such claim shall be allowed unlc^^: made within twelve 
months after the expiration of the year of assessment. 

(6) No deduction for wear and tear, or repayment on account 
of any such deduction, shall be allowed for any year if the deduc-» 
tion, when added to the deductions allowed on that account for* 
any previous years to the person by whom the trade is carried on, 
will make the aggregate amount of the deductions exceed the 
actual cost to that person of the machinery or plant, including in 
that actual cost any expenditure in the nature of capital expenditure 
on the machinery or plant by way of renewal, improvement, or 
re-instatement. 

(7) Where an application is made to the Commissioners of. 
Inland Revenue for the alteration of the amount of any deduction 
for wear and tear, the Commissioners, unless they are of opinion 
that the application is frivolous or vexatious, shall refer the case 
to the Board of Referees, and that Board shall, if they are satisfied 
that the application is made by or on behalf of any considerable 
number of persons engaged in any class of trade or business, take 
the application into their consideration, and detennine the deduction 
to be allowed. 

In this rule the expression “Board of Referees*' means any Board of 
Referees appointed for the purpose of Part III of the Finance (No. 2) 
Act, 1915, or, if there is no such Board, a Board of Referees to be appointed 
for the purpose of this rule by the Treasury. 

Rule 7f Cases I and II, Schedule D — 

Rule 7. — In estimating the profits or gains of any trade, 
manufacture, adventure, or concern in the nature of trade charge- 
able under this Schedule there shall be allowed to be deducted as 
expenses incurred in any year so much of any amount expended 
in that year in replacing any plant or machinery which has become 
obsolete as is equivalent to the cost of the plant or machinery 
replaced after deducting from that cost the total amount of any 
allowances which have at any time been made in estimating profits 
or gains as aforesaid on account of the wear and tear of that plant 
and machinery, and any sum realised by the sale of that machinery 
or plant. 

Secliou 18 of the Finance Act» 1932— 

'■ : (l)-W^ under Rule 6 of the Rules applicable to Casej I and H 
of Schedule B a deduction in and tear of auy niachlne^^ 
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or plant during any year of assessment is allowed either in charging profits 
or gams for the year, or, where the machinery, or plant is let, by the 
repayment of a portion of the tax assessed and charged in respect of the 
machinery or plant and deducted from the rent, the Commissioners by 
whom the deduction is allowed shall, either in charging the profits or gains, 
or by means of such repayment as aforesaid, as the case may be, allow 
an additional deduction equal to one-tenth of the amount of the deduction 
allowed under the said Rule 6 as aforesaid, but excluding from that 
amount any sum included therein by virtue of Paragraph (3) of the said 
Rule. 

(2) Where, for any purpose of Income Tax Acts, account is required 
to be taken of any deductions allowed, or deemed to have been allowed in 
respect of wear and tear for any years prior to the year of assessment, or 
of the aggregate of the amount of those deductions and of any such 
deduction for the year of assessment, the additional deduction under this 
section for any of the said years shall for that purpose be treated as if it 
were part of the deduction in respect of wear and tv*ar for that year. 

In the earlier English Acts relevant provisioT^o were to be found in 
Section 100 of the Income Tax Act of 1842 (5 & 6 Viet., c. 35), in 
Sections 2, 48, & 50 of the Act of 1853 (16 & 17 Viet., c. 34), Section 12 
of the Act of 1878 (41 & 42 Viet. c. IS), and Section 24 of the Finance Act 
of 1918 (8 & 9 Geo. V, c. 15). 

The Income Tax Codification Committee (1936; have classified income 
from trades and professions under Class D. Provisions applicable to this 
class arc given in Clauses 20 to 31 of the draft Income Tax Bill. It will 
be pertinent to notice here that deductions that may ordinarily be claimed 
in the computation of the profits or gains of any business may be either 
losses or expenses. Losses may again be either losses of capital or losses 
of profits or gains, and may be either losses actually incurred or losses due 
to depreciation in buildings, plant, machinery used for the purposes of 
the business or in stock in trade and other assets. The scheme of the 
English Statute is only to prohibit deductions in respect of certain speci- 
fied items of (1) expenses, and (2) losses. For the principle followed in 
computing profits or gains of a business in the English system, see Russell 
vs. Aberdeen Town and County Bank (1888), 13 A.C. 418, 2 T.C. 321, 
per Lord Herschell. See Konstam’s Law of Income Tax, 7th Edition, 
Chapter VI, Pages 117 to 121. Excepting positive directions with regard 
to deductions for depreciations now contained in Rules 6 and 7 in Cases I 
and II, Schedule D and Section 18 of the Finance Act, 1932, ‘‘there are 
no allowable deductions expressly enumerated at all, and there is in words 
no deduction allowed at all unless indirectly'*. See U sherds Wiltshire 
Brewery, Ltd, vs. Bruce, (1915) A.C. (^cr Lord Sumner) at pages 467 
to 468. See^soKaarc<&'Co,,Ltd. vs. Co%er, ( 1932) A.C- 407. 
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10 . (1) The tax shall be 

payable by an assessee under 
the head “Profits and gains of 
business, profession or voca- 
tion” in respect of the profit or 
gains of any business, profes- 
sion or vocation carried on by 
him. 


StfStNESS 


It has already been pointed out that the new Section 10 is the old 
Sections 10 and 11 put together. The result is 
cope of Section. extension in the scope of the section 

and no change in the principle governing it. Hence on the authority of 
the observations made on the old Section 10 it may be said, that the new 
Section 10 only deals with businesses, professions or A'ocations which are 
being carried on and not those which have ceased to be carried on [per 
Beasley, C.J., in South Indian Industrials Ltd, vs. Commissioner of 
Income Tax (1934), 58 Mad. 433==(1935) Mad. 330]. It deals solely with 
the profits or gains of any business, etc., carried on by the assessee. It 
does not take into consideration profits or gains under any other head. 
It does not refer to the rate of tax which is elsewhere stated to be governed 
by the total income of the assessee [Commissioner of Income Tax vs. 
Ballarpur Collieries (1930), A.I.R. (1930) Nag. 183=4 I.T.C. 255]. 


Business — 

This term has been explained under Section 2 (4). See notes there- 
under and the cases, English and Indian, cited there. 

Certain broad principles may be recapitulated here to show roughly 
what is business. 

Business, generally speaking, is “habitual occupation, profession, trade”. 
“The word ‘business’ means almost anything which is an occupation or 
a duty requiring attention as distingui.shed from sport or pleasure and is 
used in the sense of an occupation continuously carried on for the purpose 
of profits” [per Mukerji, J., in Rogers Pyatt Shellac Co. vs. Secretary 
of State (1925), 52 Cal. 1 = (1925') Cal. 34=1 I.T.C. 363]. See also 
Partridge vs. Mallandaine (1886), 2 T.C. 179; Graham vs. Green (1925), 
9 T.C. 309; Southern vs. A.B. (1933), 18 T.C. 59. In Smith vs. Anderson, 
[150 L.J. Ch. 83; 15 Ch. D. 258], Jessel, M.R., said, ‘anything which 
occupies the time and attentioh and labour of a man, for the purpose of 
profit is busiiiess’. Oni the other hand, in Commissioners of Inland Revenue 
vs. The Incorporated Council of Law Reporting [(18^), 3 T.C. lOS; 
:!22[ Q.B.p. ' 279b Ooleridge/^ observed that though the definition of 
tWy?qrd th^r bf include Idea of pirofit iji ninety-' 
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nine cases out of 9 hundred, yet the mere word “trade” did not necessarily 
mean .profit to be made by the seller from the buyer or by the buyer from 
the seller. 


Be that as it may, it is a view of universal acceptance that the motive 
. of business is not relevant. If an adventure or 
business irre- concern is carried on by commercial methods, the 
motive for which it is carried on is immaterial 
[■Religious Tract and Book Society vs. Tories (1896), 3 T.C. 415; 
Trustees of Psalms and Hymns vs. Whitehall (1890), 3 T.C. 7 ; Governors 
of Rotunda Hospital vs. Coman (1918-20), 7 T.C. 517; St. Andrezu’s 
Hospital vs. Shearsmith (1887), 2 T.C. 219; Brighton College vs. Marriott 
(1924-25), 10 T.C. 213; (1926) A.C. 1927]. ' ' 


Likewise, the destination of profits is immaterial. It is nobody’s 
concern to see into whose pockets the profits 
immteri5!*°” profits ultimately go [Commissioners of Inland Revenue 

vs. Incorporated Council of Law Reporting ' 
(1888), 3 T.C. 105 ; Paddington Burial Board vs. Commissioners of Inland 
Revenue (1884), 2 T.C. 46; Brighton College vs. Marriott, (1926) A.C. 
192]. 

In the same way, illegality of business or vocation is no bar to 

assessment [Partridge vs. Mallandaine (1886), 2 T.C. 179; Mann vs. Nash . 
(1932), 16 T.C. 523]. Even the business of receiving stolen goods syste- 
matically conducted is to be considered a vocation and liable to assessment 
as such. But see Liftd.fay vs. Inland Revenue (1932), 18 T.C. 43; Southern 
vs. A.B. (1933), 18 T.C. 59. 


Profession — 

“Profession” has been defined as — 

“That which one professes or practises as a calling, specifically, 
one of the learned or liberal vocations, formerly sharply contrasted 
with trade or business, though the distinction is rapidly breaking" 
down” [Dr. Wyld’s Universal English Dictionary], 

Vocation — 

The same dictionary defines vocation as — 

“Habitual occupation, followed as a means of livelihood, 
profession, business, walk in life, calling”. See also per Rowlatt, ' 
J!, in Graham vs. Green (1925), 9 T.C. 309 (313-14). 

These definitions show that the line of demarcation between the opera-. 
ti(ws signified by these terms is very.thin or at least that there is a tendency' 
towards , the elimination of the distinction. Consequently, it is rea^nable 
to say that the broad principles regarding illegality, destination of; profits^ 
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etc., that apply to business do with equal force apply to a profession or 
vocation. 

A few authoritative observations elucidating the meaning of : — 

Business — 

“Business’" is a very wide word with two distinct meanings. It may 
mean any particular matter or affair of serious importance. One may 
talk of the business of a trust, the business of a school, the business of 
a Church, the business of a charity, referring to serious matters affecting 
the resources of those institutions. The word is, however, used also in 
another and a very different sense, as meaning an active occupation or 
profession continuously carried on, and it is in this sense that the word 
is used for the purposes of taxation [The Commissioners of Inland 
Revenue vs. The Marine Steam Turbine Co. Ltd, (1919), (1920) 1 K.B. 
193=12 T.C. 174 (179), per Rowlatt, J.]. 

But the above definition has been doubted as being too narrow if any 
emphasis is attached to the word “active”. For there is nothing to prevent 
a holding company, which is a very well known method of carrying on 
business in these days, from. carrying on business [The Commissioners of 
Inland Revenue vs. The Korean Syndicate Ltd, (1919), (1921) 3 K.B. 
258=12 T.C. 181 (205)]. 

In a subsequent case Mr. Justice Rowlatt explained the sense in which 
his Lordship had used the word “active” in the passage referred to above 
in the Marine Steam Turbine case, ante, with the following remarks: 

“I said 'active*, but I did not mean to describe any feverish state of 

activity. All I meant was that there must be action; they must be doing 
something” [Commissioners of Inland Revenue vs. Dale Steamship Co, 
Ltd, (1924), 12 T.C. 712 (718)]. 

“Carrying on business” implies a repetition of acts [The Commis- 
sioners of Inland Revenue vs. The South Behar Raihvay Co, (1923), 
(1925) A.C. 476=12 T.C. 657 (711)]. 

There may be a passive, no less than an active, carrying on of busi- . 
ness [The Commissioners of Inland Revenue vs. The Korean Syndicate 
Ltd, (1919), (1921) 3 K.B. 258=12 T.C. 181 (205)]. 

It is immaterial who carries on the business or what arrangements 
are made fdr carrying it on; if it is a business within the sense of the 
statute and earns profits, those profits are subject to tax [The Commissioners^ 
of Inland Revenue vs. The Stonehaven Recreation Ground Trustees 
(1929), 15 T.C. 419; (430>^^^^ 

* The word “btismess*" is used as a convenient way of expressing a 
trader mahufae,ture;’adVenture o concern in the nature of trade {Si/Auhyn \ 
strick 
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SottiQ instances of activities that represent the carrying on of a 
business are — ^a man habitually painting a number o'f pictures year after 
year and selling them, a man writing books ^abitually and selling them, 
a man inventing patentable devices year after year and selling them and 
gaining an income [The Commissioners of Inland Revenue vs. Sangster 
(1919), (1920) 1 K.B. 587=^-12 T.C. 208 (216)]. 

The profitable investment of an insurance society’s funds so as to 
yield profit to its members is an integral part of the society's business 
*\The Scottish Widozvs^ Fund vs. Allan (1900), 4 T.C. 369 (380)]. 

A coal exchange company which lets its hal! occasionally for balls, 
bazars, and other temporary purposes of that description is carrying on 
a business or busincvss \In. re Glasgoze Coal Fxchancfc Company (1879). 
1 T.C. (214-215)]. 

An estate company would be carrying on a business if it does any 
of the following things — *'to sell, improve, repair, manage, develop, 
exchange, lease, mortgage, farm or work as market gardens, dispose of, 
turn to account or otherwise deal with all or any part of the property and 
rights of the company** [Commissioners of Inland Revenue vs. The 
Westleigh Estates Company Ltd, (1923), (1924) 1 K.B. 390=12 'P.C. 
655 (692)]. 

Co-operative stores carry on a business, although they may make 
no profit [The Commissioners of Inland Revenue vs. The Incorporated 
Council of Law Reporting (1888), 3 T.C. 105 (113)]. 

The mutual provision of social amenities is no more the carrying on 
of a trade or business than is the provision of mutual insurance [Commis- 
sioners of Inland Revenue vs. The Eccentric Club Ltd, (1923), 12 T.C. 
655 (703) = (1924) 1 K.B. 390]. 

It is not two branches of a shipping business to fill one’s ship with 
cargo at both ends of the voyage : it is nothing but the two necessary 
operations for the one business [Nezo Zealand Shipping Co, Ltd. vs. C, 
H, Thew (1919), 8 T.C. 208 (230)]. 

A company may be engaged in more than one trade or business 
[The Egyptian Hotels. Ltd. vs. Mitchell (1915), 6 T.C. 542 (550) ; Netv 
Zealand Shipping Co. Ltd, vs. C. H. Thew (1920), 8 T.C. 208 (222)]. 

What constitutes ^‘carrying oh business” in the case of a Company; — 

It has not been laid down by the authorities that the mere fact that 
a company carries on something makes that something a business when it 
woiild not have been a basiness if a private person had been cartylng it 
09 [The Commissioners of Inland Revenue vs. Birmingham Theatre Rdyat 

Co. (1923); 12 T.C/580^^^^ 
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When one is considering whether a certain form of enterprise ■ is 
carrying on business or not, it is material to look and see whether, it is a 
company that is doing it [ibid., 12 T.C. 580, (584)]. 

The effect of the acts o^ an individual may be different from the effect 
of simikir acts performed by V company. For instance, it may be assumed 
that an individual, an ordinary land owner, dealing with his land and 
granting leases thereof and so receiving rents and profits would not be 
carrying on a trade or business. But it docs not at all follow that the 
conclusion would be the same in the case of a company, the end and object 
of whose being is to transact the business of acquiring land and leasing' 
it and thereby to make a profit for division amongst its shareholders 
{Commissioners of Inland Revenue vs. The Wcstleigh listates Co. (1923), 
(1924) 1 K.B. 390=12 T.C. 657 (693)]. 

The mere fact that a company is acting within its memorandum does 
not make it carry on business [Commissioners of Inland Revenue vs. The 
Westlcigh Estates Co. (1923), K.B.D. (1923) 2 K.B. 514; C.A. (1924) 

1 K.B. (390) ; 12 T.C. 657 (680, 686)]. 

If the objects of a company arc business objects and are, in fact, 
carried out, it follows that the company carries on business {ibid., (1923), 
12 T.C. 657 (686)]. 

A company bearing the character of carrying on a business has not 
lost that character because the particular venture in which it engaged has 
been finished except that the company receives revenue therefrom [Com- 
missioners of Inland Revenue vs. The South Bchar Railway Co. (1923), 
12 T.C. 657 (695)]. 

The fact that the objects of a company had not been attained and 
completed, so as to admit of a winding up on that ground, is by some 
authorities regarded as supporting the view that the company, although 
quiescent, w-as still carrying on business [ibid., (1923), 12 T.C. 657 (688), 
per Pollock, M.R.]. 

‘‘There would seem to be a presumption that a company continues to 
carry on business as long as it is engaged in collecting debts periodically 
falling due to it in the course of its former business. Business is not 
confined to being busy; in many businesses long intervals of inactivity 
occur*'. [Commissioners of Inland Revenue vs. The South Behar Railway 
Co. (1923), (1925) A.C. 476; 12 T.C. 657 (712), per Und SumnerJ. ’ 

, A company engaged in turning to account property, for the turning 
10 account of which they became incorporated, are carrying on business 
[Commissioners of Inland Revenue vs. The Birmingham Theatre Royal 
Estate Co. Ud. (1923), 12 T.C. 580 (583)]. 

The receipt by a company of profits from a concession In which it 
retains an interest is carrying on h^isiness [Commissioners of Inkmd 



Revenue vs. The Korean Syndicate Ltd, (1921), 12 T.C. 181 (205); 
(1921) 3 K.B. 258]. 


The continuous receipt of annuity payments by a company constitutes 
ihe transaction of business [Commissioners of Inland Revenue vs. I^he 
South Behar Railway Co, (1923), (1925) A.C. 476; 12 T.C. 657 (211)]. 


* In the Korean Syndicate case, Mr. Justice Rowlatt expr=^ssed the opi- 
nion that the receipt of interest and royalties by an individual would not be 
described as carrying on a business, and it does not become a business 
merely because it is done by an artificial body like a company (12 T.C. 
197). In the Court of Appeal Lord Sterndale,M.R., expressly disapproved 
of both of the propositions laid down in this dictum. In his Lordship^s 
view, in the case of an individual one would have to see what he w'as 
doing and why he was doing this, and if he was doing it while trying to 
attain the object of acquiring a concession and turning the same to 
clccount, then he might very well be carrying on a business. 

As regards the difference between an individual and a company the 
learned Master of the Rolls observed: ‘Tf you once get the individual 
and the company spending exactly on the same basis, then there would 
be no difference between them at all. But the fact that the limited 
company comes into existence in a different way is a matter to be consi- 
dered. An individual comes into existence for many purposes, or perhaps 
sometimes for none, whereas a limited company comes into existence for 
some particular purpose, and if it comes into existence for the particular 
purpose of carrying out a transaction by getting possession of concessions 
and turning them to account, then that is a matter to be considered where 
you come to decide whether doing that is carrying on a business or not". 
112 T.C. 202]. 


Cessation of Business — 

The criterion of ceasing to carry on business. [The Commissioners of 
Inland Revenue vs. The South Behar Railway Co. Ltd. (1925), 12 T.C. 
656 (711), per Lord Sumner, (1925) A.C. 476]. 

An amalgamation of two businesses which creates a new business 
involves discontinuance of each of the single businesses {George Humphries 
& Co. vs. Cook (1934), 19 T.C. 121 (131-32)]. 

Profession — 

A “profession" involves the idea of an occupation requiring either 
purely intellectual skill, or if any manual skill, as in painting and 
sculpture, or surgery, skill controlled by the intellectual skill of the 
operator, as distinguished from an occupation which is substantially the 
production, or sale, or arrangements for the production or sale Of epm- 
moditres,\ The line of demarcation may vary from time to time. The' 



word ^'profession*- used to be confined to the three learned professions— 
the Churchj Medicine and Law. It has now a wider meaning. A journalist 
whose contributions have any literary form, as distinguished from a 
reporter, exercises a "profession**; and the editor of a periodical comes 
in the same category. The proprietor of a newspaper or periodical, 
controlling the printing, publishing and advertising, but not responsible for 
the selection of the literary or artistic contents, does not exercise a 
“profession**, but a trade or business other than a profession. If the same 
man is proprietor, editor and contributor, he exercises the profession of 
a journalist and of an editor, a profession the profits of which are depen- 
dent mainly on his personal qualifications and in which only small capital 
expenditure is required. He also carries on the business of proprietor 
of a review, with a revenue from advertisements and the sale of the 
magazine after paying the expenses of its production, which would 
include remuneration for editor and contributor. It can always be 
determined as a question of fact what is his reasonable remuneration as 
contributor, having regard to the scale of payment by the periodical and 
its sales ; or, as an editor, having regard to the existing and ordinary 
remuneration of such people. [Commissioners of Inland Revenue vs. 
Maxse, (1919) 1 K.B. 647; 12 T.C. 41 (61-62), per Scrutton, LJ.]. 

It is impossible to lay down any strict legal definition of what is a 
profession, because people carry on such infinite varieties of trades and 
businesses that it is a question of degree in nearly every case whether the 
form of business that a particular man carries on is, or is not, a profession. 
Accountancy is of every degree of skill or simplicity. One should not 
assent to the proposition that as a matter of law every accountant carries 
on a profession or that every accountant does not. The fact that a man 
has some knowledge of law does not settle whether a thing is a profession 
or not. For instance, from the nature of his business a forwarding ageiit 
has to know something about Railway Acts, about the classes of risk that 
are run in sending goods in a particular way and under particular forms 
of contract. It may or may not be sufficient to make this a profession. 
Other people may require rather more knowledge of law and it must be a 
question of degree in every case. Art is a matter of degree, and to settle 
whether an artist is a professional man depends on the degree of artistic 
work that he is doing. All these cases which involve questions of degree 
are eminently questions of fact [CwmV vs. Commissioners of Inland 
Revenue Durant vs. Commissioners of Inland Revenue (1921) 2 K;B. 
332;12T.e.245 (264), Scrutton, LJ.]. 

Whether a matter of law or a matter of fact— 

‘^Is the iju^tipn iiian is carrying on a profess 

a hiaftcr of fact? 1 db' not know js 

a “depieni ^ 
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crfcumstances with which the Court is dealing. There may be„ circumstances 
in which nobody could arrive at any other finding than that what the man 
was doing w^as carrying on a profession, and therefore, taking it from the 
point of view of a judge directing a jury, or any other tribunal which 
has to find the facts, the judge would be bound to direct them that on 
the facts they could only find that he was carrying on a profession. That 
reduces it to a question of law. On the other hand, there might be facts 
on which the direction would have to be given the other way. But 
between those two extremes there is a very large tract of country in which 
the matter becomes a question of degree; and wdie*’c it becomes a question 
of degree, it is then undoubtedly, in my opinion, a question of fact ; and if 
the Commissioners come to a conclusion of fact without having applied 
any w^rong principle, then their decision is final upon the matter” {per 
Lord Sterndalc, M.R., ibid., 12 T.C. 259]. 

In ascertaining whether a profession is exercised or not some judicial 
authorities are disposed to attach importance to the fact that the particular 
man is a member of an (irganised profession with a recognised standard 
of ability enforced before he can enter it and a recognised standard of 
conduct enforced while he is practising in it [per Scrutton, L.J.. ibid,, 12 
T.C. 265]. 

The attorney uses his chambers and the shorthand-writer uses his 
chambers for purposes other than trade [Thomas Nezoson's case (1875), 
1 T.C. 15 (16)]. 

The business of an auctioneer, valuer and estate agent is, in part at 
least, what is known as a profession {Commissioners of Inland Revenue 
vs. Peter McIntyre Ltd. (1926), 12 T.C. 1006 (1013), per The Lord 
President (Clyde)]. 

A professional business may be carried on by a company as well as by 
an individual [Commissioners of Inland Rez/emte vs. Peter McIntyre Ltd. 
(1926), 12 T.C 1006 (1014)]. 

Mode of Computation of Professional Profits — 

'Tt is obvious that the usual mode which applies to the assessment of 
the profits of a trading busine.ss which buys and sells, or to a manufacturing 
business which buys raw material and makes it up and sells the finished 
product, would not be practically capable of application to an ordinary 
professional business in which the professional man markets nothing but his 
own services and ingathers nothing but his professional fees. The two 
alteniative modes of computation are known as the 'cash’ basis mode and 
the ‘earnings’ basis mode” [Commissioners of Inland Revenue vs. Morrison 
(1932), 17 T.C. 325 (330), The Lord President (Clyde)]. 

When 'employment* is used in connection wdth a profession or vocatibll 
H means the way a man busies himself , but when it is u^Od in such e^« 



pressions as ''every public office or employment of profit'* for the purpose 
of taxation it is used with a different value and it is used as something 
analogous to an office and conveniently amenable to the scheme of taxation 
which is applied to offices as opposed to the earnings of a man who is making 
what he can [Davies vs. Braithwaite (1931), 18 T.C. 198 (203), (1931) 
2 K.B, 628, per Rowlatt, J.]. 

The question whether it is a ‘^profession" or "employment" does not 

turn on the degree of skill nor is it a question of duration: [ibid., 

(1931), 18 T.C. 203]. 

One can have both an employment and a profession at the same time 
....in different categories. A man might have the steadiest employment 
in the world by day, and he might do something else entirely different in 
the evening and make some more money by way of a professional vocation : 
[ibid., (1931), 18 T.C. 203-204]. 

The word "vocation" is a still stronger word than "employment". It 
is analogous to the word "calling", which is a very large word. It means 
the way in which a person passes life [Partridge vs. Mallandaine (1886), 
2 T.C. 179 (180), per Denman, J.]. 

"Vocation" and "calling" are synonymous terms [Partridge vs. Malian^ 
dainc (1886), 2 T.C. 179 (181), per Hawkins, J.]. 

If one sets on foot an organized seeking after emoluments which are 
not in themselves profits, one may create, by way of a trade or an adventure 
or a vocation, a subject-matter which does bear fruit in the shape of 
profits or gains [Graham vs. Green (1925) 2 K.B. 37; 9 T.C. 309 (312), 
per Rowlatt, J.]. 

Insurance underwriting is a business or trade or vocation [Lord Advo- 
cate vs. Hugh Gibb (1906), 5 T.C. 194 (196)]. 

The keeping of a stallion for the sendee of mares at a fee is an employ- 
ment or vocation [Malcolm vs. Lockhart (1917), 7 T.C. 99 (104)]. 

Illegality of vocation does not free the profits made from liability to 
assessment [Partridge vs. Mallandaine (1886), 2 1\C. 179 (181)]. 

Meaning and Content of the term ^rade” — 

A business, to constitute trade, need not be one of buying and selling 
[The Chartered Mercantile Bank of India, London and China vs. William 
Wilson {m?), 1 T.C. 179 (185, 186, 187 and 193)]. 

Definition, in common parlance: trade is an occupation or particular 
employnent, whether manual or mercantile, as distirguished from the arts 
or learned professions: [ifcfd., at page 193, per Pollock, Baron]. 

No man can trade With himself: Dublin Corporation vs. M*Adam^ 

Palles, e.B. We cannot, .make. . . .taxable 



^ THE INDIAN 1N(»ME-T^ ^ ^ ^ ^ 

See also Dillon vs. Corporation of Haverfordwest (^S9l) 1 Q.B. 
575, (1891), 3 T.C. 31 (37),. per Charles, J., and Mullingar Rural District 
Council vs. Rowles ( 1912) , 6 T.C. 85 (90) . 

To constitute trade for Income Tax purposes ihere must be two parties 
at least, one supplying [water], and the other to whom it is supplied, paying 
for it [Dublin Corporation vs. M'Adam (1887), 2 T.C. 387 (397)]. 

Trade is not carried on by an association of individuals contributing 
funds for a common purpose on such terms that part of the contributions 
may be retuniable [Styles vs. New York Life Insurance Co. (1889), 2 T.C. 
460 (471), per Lord Watson, and at page 482 per Lord Hcrschell, 14 App. 
Cas, 381]. 

''To ask people to say that the buying of the materials is no part of 
the business, and, in most trades, is not the principal part of the business, 
is a proposition w'hich we cannot accept” [.?«» Paulo Raihvay Company 
vs. Carter (1895), 3 T.C. 344 (351), per Esher, M.R. (1895), 1 Q.B. 580]. 

Buying does not of itself constitute trading: Grainger and Son vs. 
Gough (1896), 3 T.C. 462 (471). In this case a champagne merchant 
residing and carrying on business in France supplied large quantities of 
champagne from his cellars at Rheims to consumers in the United 
Kingdom. He had no place of business in the L^^nited Kingdom and kept 
no stock of wine here, either by himself or by an agenf. During the 
three years for which income-tax was claimed In the United Kingdom, 
his name was inserted in the London Post Office Directory, under the head 
^‘Trades” in these terms ^'Roederer, Louis, Rheims, Champagne Merchant 
(Grainger and Son, Agents), 21 Mincing Lane, E.C.”, that being the address 
of the Appellants, who carried on business as wine merchants upon their 
own account, and also acted during the period in question as Louis Roederer's 
agents. Beyond receiving payments in cash or bills on his account, the 
Appellants' agency was limited to soliciting orders for champagne, either 
by themselves or through sub-agents who were appointed by them. These 
orders when received were not accepted by the Appellants, who had no 
authority to that effect, but were transmitted by them to Louis Roedcrer, 
at Rheims, who invariably reserved the right to reject any order forwarded 
to him. When an order was accepted the wines were packed in Rheims 
at the expense of the customer, to whom they were then forwarded direct, 
at his cost and risk. An invoice was made out at Rheims, charging the 
price together with expenses, which was sent to the Appellants, for trans- 
mission to the customer. The Appellants were remunerated for these ser- 
vices by a commission upon the orders which they procured. On these 
facts the questions raised were whether Louis Roederer did exercise his 
t^de in the United Kingdom within the meaning of Schedule D, of the 
.Act of 1853 and whether the Appellants acted as his agents in such sense 
as to make them answerable under Sec. 41 Pf the Act of 1842. I^rd Watsotj 
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pointed out that '‘there is a very broad distinction between the case of a 
foreigner making contracts in England with his English customers for the 
sale of his whines, either personally or through a representative, and the 
case of his making similar contracts with these customers in his own coun- 
try/' “There may be transactions by or on behalf of a foreign 

merchant in this country so intimately connected with his business abroad 
that without them it could not be successfully carried on, which arc never- 
theless insufficient to constitute an exercise of his trade here within the 
meaning of Schedule D/’ In illustration of this view his Lordship referred 
to Sulley vs. Attorney-General (1860), 2 T.C. 149 where the learned Judges 
iccognised the principle that purchasing stock in this country with the view 
of trading in it elsewhere does not of itself constitute an exercise of trade 
in the United Kingdom, when that department of the business from which 
profits or gains are directly realized is carried on in another country. 
I^ord Watson further observed in this case: “There is no substantial differ- 
ence between obtaining orders for wines, according to the method pursued 
by Louis Roederer, and attracting customers to Rheims by advertising 
and sending circulars to the trade in England." 

“Trade in its largest sense is the business of selling with a view to 
profit goods which the trader has either manufactured or himself pur- 
chased, ibid., at page 474, per Lord Davey. 

As to what constitutes the same trade for the purpose of succes- 
sion, see JVatson Brothers vs. Lothian (1902), 4 T.C. 441 (445). 

Effect of opening a new branch on the identity of the concern: Bell 
vs. National Provincial Bank of England Ltd. (1903), 5 T.C. 1 (10-11), 
(1904) 1 K.B. 149, (1903) 2 K.B. 249. 

As to what constitutes a trade see Grove vs. Young Men*s Christian 
Association (1903), 4 T.C. 613 (617), 88 L.T. 696. In this case the assessee 
were an Association whose object was “the improvement of the spiritual, 
mental, social and physical condition of young men". With that view they 
established Educational classes, a Gymnasium and a Publication Department, 
and in addition to that, a certain Restaurant. The Restaurant was carried 
cn on the usual commercial principles except that It had been and would 
be carried on irrespective of any profit being derived therefrom. Ridley, J. 
held that trade was being carried on. He observed: “The Association 
would indeed carry it on even without a profit, with a view, no doubt, of 
benefiting the other objects of the Association; yet I think it is carried on 
as a trade. It is conducted upon the usual commercial principles, and iji 
that respect it seems to me to differ from the Educational classes. . . . The 
decision in The Religious Tract Sr Book Society of Scotland vs. Forbes . 
(1896), 3 T.C 415 was relied on^^ 

manufaicture but the sellittg \Gu^ 
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& Nettlefolds, Ltd. vs. Foxder (1910), 5 T.C. 511 (518), (191^ 1 K.B. 
713]. 

There may be trading, even though the buyers are a limited class, the 
price has been fixed by Parliament or otherwise, or the rate (for water 
bought) has been fixed by one of the parties only [ffullingar Rural District 
Cornell vs. Rowles (1912), 6 T.C. 85 (90)]. 

When any person habitually and as a matter of contract supplies money's 
worth for full money payment, he “trades" within the meaning of Schedule 
D [Brighton College vs. Marriot (1926) A.C. 192, (1925) 1 K.B. 312, 
(1924) 10 T.C. 213 (217), per vSerutton, L.J.]. Here the assessee com- 
pany was carrying on a school and was admittedly a charity. Viscount 
Cave at page 231, 10 T.C., pointed out that if a trade is in fact being carried 
out at a profit, it is immaterial that the profits must, under the constitution 
of the corporation, be devoted to public objects. Carrying on the school in 
this case was held to be carrying on a trade. 

The fact that transactions merely result in differences and are 
not intended to vSecure the possession of commodities is not conclusive that 
such transactions do not constitute a trade; it is, however, a fact to be taken 
into account [Cooper vs. Stubbs (1925), 2 K.B. 753, (1925) 10 T.C. 29]. 
This was a cotton speculation case. Atkins, L.J., at page 54, 10 T.C., examin- 
ed the nature of such speculations and ob.served: “Nevertheless, it seems to 
me to be still a question of fact vvhether the professional man, to quote an 
extreme case, who makes purchases of that kind, and makes more than one 
of them in a year, can be said to be engaged in a trade or a vocation in 
the course of these purchases. 1 should think it would probably be a 
question of degree. Now if it is a question of degree it must be a question 
of fact, and there is no tribunal more competent to deal with that question 
of fact than the Special Commissioners ; but whether they are competent or 
not the point is that the Legislature has confided to them and to them alone 
the duty of determining that question of fact, and the courts of law have 
got no jurisdiction to deal with the matter at all." 

The fact of there being only one purchase does not prevent the subject- 
matter being a trade: Martin vs. Lotvry, (1927) A.C. 312, (1926) 1 K.B. 
550, (1925) 11 T.C. 297 (308), per Rowlatt, J., citing and relying on 
The Californian Copper Syndicate vs. Harris (1904), 5 T.C. 159, The Cape 
Brandy Syndicate vs. Commissioners of Inland Revenue (1921), 2 K.B. 
403, (1921) 1 K.B. 64, (1921) 12 T.C. 358 and Bemon vs. Ogg (1918), 
7 T.C. 125. 

“It is not possible to lay down definite lines to mark out what is a 
business or a trade, or adventure, and to define the distinctive characteristics 

,;of each It is the facts that establish the nature of the enterprise 

embarked upon'^ at page 311/ 11 T.CS.V per Pollock, M.Rt 



¥RAbE 655 

'‘There is no definition of ‘a trade' which limits il to a trade 

continued, or the continuance of which is intended or contemplated, beyond 
the year of assessment, or which defines it as one which has the charac- 
teristic of bearing fruit in successive years. The word used is trade, 
simpHclter” : ibid., at page 312, per Pollock, M.R. 

It is not essential to trading or trade as defined by the Acts that there 
should be a series of transactions both of purchase and of sale: ibid., at 
page 318, per vSargant, LJ. 

‘Merely realising is not trading’: The Alabama Coal etc. Co., Ltd. vs* 
Mylam (1926), 11 ‘J\C. 232, at page 252, per Rowlatt, J. 

The trade of a dealer necessarily consists of a course of dealing either 
actually engaged in or at any rate contemplated and intended to continue: 
The Commissioners of Inland Revenue vs. Livingston and others, (1926), 11 
T.C. 538 (542), per the Lord President (Clyde). In this case the Lord 
President further explained what is “in the nature of trade" and how it 
differs from actual trade. 

“‘^I'he profit made by the venture arose, not from the mere appreciation 
of the capital value of an isolated purchase for re-sale, but from the expendi- 
ture on the subject purchased of money laid out upon it for the purpose of 
making it marketable at a profit. That seems to me of the very essence of 
trade" : ibid., per Lord President at page 543. 

That purchase and transmogrification of the thing purchased by manu- 
facturing or industrial process and re-sale of an article, the transaction being 
one of such magnitude that it might in ordinary course be the whole business 
for the time being of a person regularly engaged in trade, is carrying on a 
trade within the meaning of the statute for the time being, although the 
transaction be isolated, is a legal interpretation of the statute: ibid., at 
page 545, per Lord Sands. 

If a transaction is in fact a commercial transaction giving rise to profit 
it does not make any difference that there is an absence of will to trade or 
that the trader is not a free agent in the matter \ Commissioners of Inland 
Revenue vs. Newcastle Brezveries, Ltd., 96 LJ. K.B. 735, (1926) 12 T.C. 
927 (947)]. This is the case where the Admiralty under Regulation 2 (b) 
of the Defence of the Realm Regulations took over 239 puncheons of Rum 
from the assessee company and ultimately paid £15,000 in all. The assessee 
contended that this money did not form part of tlie profits arising from any 
trade or business carried on by them, but was rather to be treated as a 
realization of part of their capital. They relied in support of their con- 
tention on the unusual nature and magnitude of the transaction and on 
the fact that they were npt free agents in the matter. 

' selling a thing does not make a man a 

Ibut ^ r^at^d and then he 



THE INDIAN ACT [& Id 

- ■ ■ ' ■ M 

tx^d^r [Pickford vs. Quirke (1927), 13 T.C. 251 (263), per Rowlatt, J.; 
138 L.T. 500]. 

A system of trading is quite a diiferent thing from a single act which 
may or may not be held to be an adventure in the nature of trade: [ibid., 
at page 271, per Lord Hanworth, M.R.]. 

‘^Mere intention is not enough to invest a transaction with the character 
of trade’’ [Rutledge vs. The Inland Revenue (1929), 14 T.C. 490 (496), 
per The Lord President (Clyde)]. 

To constitute trade it is not necessary that the making of profits should 
be an object. .. .nor is a concern excluded from the category of business 
concerns because it is disabled from making unlimited profits [Carnoustie 
Golf Course Committee vs. 7V?c Commissioners (1929), 14 T.C. 498 (510]. 
The Lord President (Clyde) observed: “Keeping all these considerations 
in view, I cannot see any ground for regarding the annual balance of 
revenue over expenditure as anything but the balance of profits and gains 
arising from a concern carried on on business lines. I do not forget that 
the object of the agreement was not to make divisible profits and was not 
conceived in any purely commercial spirit. Its object was, however, to put 
a body in the saddle which would be able to run the links on a paying 
basis, and so as to earn the necessary margin required from time to time 
to meet some item of extraordinary expenditure such as is inevitable in 
the management of a piece of property of this kind. To exclude the opera- 
tions of the Committee from the category of a business concern because 
it is disabled from making unlimited profit is impossible. There are many 
trading concerns which provide public utilities — gas, water, transit, and the 
like — which are limited in the charges they can make, or profits they can 
earn; but are none the less subject to income-tax on their profits as busi- 
ness concerns.” 

Effect of the definition in Sec. 237 of the Income Tax Act, 1918: 
Bfilgownie Land Trust, Ltd. vs. The Inland Revenue (1929), 14 T.C. 684 
(691). To constitute trade “a .single plunge may be enough provided it 
is shown. . . .that the plunge is made in the waters of trade. ...” 

The question is not what business does the tax-payer profess to carry 
on, but what business does he actually carry on [The Commissioners of 
Inland Revenue vs. Hvndland Investment Co., Ltd. (1929), 14 T.C. 694 
(699)]. , ■ 

Where you have either an adventure or trade or an appreciation of 
capital value, if you do not get tax on it as a trade you cannot get it as ah 
appreciation of capital value: deeming vs. Jones, (1930) A.C. 415, (1930) 
I K.B. 279, (1929) 15 T.C. 333 (347), Lord Hanworth, 
what Rowlatt, J. said in PcarM ys. Afj'/fef (1927), 11 T.C. at page 614.^^^^^^^^ 
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AnTsoIated transaction [involving a purchase and re-sale], if it be 
not an adventure in the nature of trade, cannot be a transaction ejusdem 
generis with such an adventure and therefore fall within Case VI of 
Schedule D: ihid., at page 353, 15 T.C., per Lawrence, LJ. 

In the case of an isolated transaction of purchase and re-salc there 
is no middle course open ; it is either an adventure in the nature of trade, 
or else simply a case of sale and re-sale of property; ibid,, at page 354, 
per Lawrence, L.J. 

The question whether a trade is carried on is not simply dependent on 
what may have been the motives of those who promoted the recreation 
ground, nor even on the general objects of the trust. It depends rather 
on what the trust actually does, and on the practical effect of what 
it does; The Commissioners of Inland Revemte vs. The Stonehaven 
Recreation Ground T'rustecs (1929), 15 T.C. 419 (425), per The Lord 
President (Clyde). 

The perception of rents as land-owner is not an operation of trade, 
and the legal significance of the perception is not altered for the j^tirposes 
of Income Tax by the recipient being a limited company rather than an 
individual; Salisbury House Estate, Lid. vs. Fry (1930), 15 T.C. 266 
(325), per Lord Tomlin, (1930) A.C. 432, (1930) 1 K.B. 304. 

Land owning, however profitable, is not a trade; ibid., at page 328, 
IS T.C., per Lord Macmillan. 

‘•In the Nature of Trade’* — 

If a purchase is made for no purpose except that of re-sale at a profit 

the deal is ^'in the nature of trade"' althoi?gh it may be wholly 

insufficient to constitute by itself a trade: Rutledge vs. The Commissioners 
of Inland Revenue (1929), 14 T.C. 490 (497). 

The levying of shipping does by a conservancy board in the exercisd^ 
of their statutory powers is not a trade [The Commissioners of Inland 
Revenue vs. The Forth Conservancy Board (1931) A.C. 540, (1930), 16 
T.C. 103 (111)]. At page 116, 16 T.C., Lord Buckmaster observed: “To 
manage the navigation of a river, and to charge dues for the ships, is not a 
trade, nor a concern in the nature of a trade. For trade involves something in 
the nature of a commercial undertaking, of which the buying and selling 
are the most obvious characteristics’". 

The purchase of a large quantity of whisky and its sale in different 
lots falls under the description of a concern in the nature of trade [F. A. 
Lindsay etc. vs. The Commissioners of Inland Revenue (1932), 18 T.C. 
43 ( 55 )]. 

Trafficking in drugs is of the natulrfe of trade, albeit it may be illegal : 

page 56j 1/^ 
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"Exerdsing’* or ‘^Carrying on** a Trade — 

The carrying on of a trade is a compound fact made up of a variety 
of incidents, not a matter of law: Herman Gusav Erichsen vs. Last, 
8 Q.B.D. 414; (1881) 4 T.C. 422 (423). 

See also — 

Werle & Co. vs. Colquhoun: 20 Q.B.D. 753, (1888) 2 T.C. 402 
(413). 

Grainger & Son vs. Gough: CI896) A.C. 325, 3 T.C. 462 (472). 

Spiers & Son Ltd. vs. Ogden: (1932) 17 T.C. 117 (124). 

“It is not essential to the carrying on of trade that the people carrying 
it on should make a profit, nor is it even necessary to the carrying on of 
trade that the people carrying it on should wish to make a profit. 

3ic )|t % He He * 

'‘The mere word trade does not necessarily mean profit to he made by the 
seller to the buyer, or by the buyer from the seller'' : Commissioners of Inland 
Revenue vs. The Incorporated Council of Law Reporting, 22 Q.B.D. 279, 
(1888) 3 T.C. 105 (113), per Coleridge, C.J. 

“Exercising a trade" is only another mode of expressing “carrying 
on a business" [Grainger and Son vs. Gough, (1896) A.C. 325, (1896) 
3 T.C. 462 (472), per Lord Morris]. 

Canvassing for custom is no doubt ancillary to the exercise of trade 
but it does not of itself constitute carrying on trade: ibid,, at page 475, 3 T.C. 

To determine whether a concern in the nature of trade is being carried 
on, the character of the concern and not that of the person who carries 
it on has to be regarded [Carlisle and Silloth Golf Club vs. Smith (1913), 
3 K.B. 75, (1913), 6 T.C. 198 (199), per Buckley, L.J.]. 

■S" 

Financial control is not of itself equivalent to carrying on trade. 
[Egyptian Hotels Ltd. vs. Mitchell, (1915) A.C. 1022, (1914) 3 K.B. 118, 
(1914) 6 T.C. 542 ( 544-45)]. 

The spending of or dealing with profits of a business is not a carrying 
on of the business : ibid., at page 546, 6 T.C. 

As to the meaning of ‘'carr 3 dng on business” see /. R. O’Kane & 
Co. vs. The Commissioners of Inland Revenue 126 L.T. 707, (1920) 12 
T.C. 303 ( 341-42), per Ronan, L.J. His Lordship observed: “I cannot 
really understand the proposition that a bookseller who keeps his shop 
Open and sells books as usual, ceases to carry on his business because he 
has determined only to carry it on until he has sold his existing Stock. . • 

“Keep open shop” is a happy phrase to describe the essential act 'of 'flte 
carrying on the business of a seller : ibid., at pi^es 341-42, per Ronaat, L.jv 
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A trader who keeps his shop open and sells his wares as usual has 
not ceased to carry on business merely because he has determined to carry 
it on only until he has sold his existing stock; ibid., page 341. 


A trade, or exercising a trade, is prima facie a question of fact; 
Wilcock vs. Pinto & Co. ,(1925) 1 K.B. 30, (1924) 1 K.B, 304, (1924), 
9 T.C. Ill (132), per Scrutton, LJ. 

If in arriving at a finding of fact the Commissioners do not rightly 
direct themselves in law, there is error of law vitiating the finding. 


To try and apply the touchstone of habit or system is not a right test 
in law as to whether or not a trade is carried on: Cooper vs. Stubbs (1925), 
2 K.B. 753, (1925) 10 T.C. 29 (47). 


In determining the question whether or not trade is being carried on, 
the word “habitually” docs not necessarily cover the whole ground : Martin 
vs. Lowry (1926) 1 K.B. 550, (1927) A.C. 312, (1925) 11 T.C. 297 
(309), per Rowlatt, J. 

‘'Taking into account the ordinary occupation of the Appellant, the 
subject matter of his purchase and sale, the method adopted for disposal, 
the number of operations, and the period occupied, there is ample evidence 
to support the finding of the Commissioner that the Appellant carried on a 
trade” — ^An instance of what constitutes ample evidence of the carrying 
on of a trade: ibid., at page 314, 11 T.C., per Atkin, T.J. 

“ You may have an isolated transaction so independent and 

separate that it does not give you any indication of carrying on a trade 

When, however, you come to look at four successive transactions you 

may draw a completely different inference”: Pickford vs. Quirke, 138 
L.T. 500, (1927). 13 T.C. 251 (269), per Lord Hanworth, M.R. 

* ‘Tt seems to me perfectly simple and straightforward to come to the 
conclusion that one transaction was not in itself carrying on of a trade 
or business, and on the other hand, to take the view that the share of an 
individual in that transaction together with a number of other transactions 
might well constitute the carrying on of a trade or business” : ibid., at 
page 275, per Sargant, L.J. 

A man who buys a picture going cheap at Christie's, because he knows 
that in a month he will sell it again at Christie's, is not carrying on a 
trade: vs. Jones (1928), 15 T.C. 333 (340), per Rowlatt, J., 

(1930) 1 K.B. 279= (1930) A.C. 415. 

It does not follow, merely because a person has a lot of property 
\and puts labour into managing it all, that therefore he has a trade super- 
imposed upon his ownership [Salisbury House Estates, Ltd. vs. Pry (1930), 
1 K.B. 304; (19^) A.C. 432; (1930) 15 T.C. 266 (315)] In this^c^^ 
f 1^1% W^mnpQXk at page 31 S, 15 T.C-, pointed oyt that i f a 
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which is really a question of fact, be not decided by the Commissioners as 
one of fact it is open to the House to express their own views thereon. 

It is erroneous to say merely because there are such a number of leases 
and lettings that therefore the character of an undertaking changes from 
one of a landowner deriving profit from letting land to one of a trader: 
ibid., at pages 297-98, per Lawrence, LJ. 

It is immaterial who carries on the business or what arrangements 
are made for carrying it on; if it is a business within the sense of the 
statute and earns profits, those profits are subject to tax; Commissioners 
of Inland Revenue vs. lire Stonehaven Recreation C round Trustees 
(1929), 15 T.C. 419 (430). 

The question whether a trust carries on a trade is not simply dependent 
on motives, nor even on general objects; it depends rather on what the 
trust actually does : ibid., at page 425. 

The position of an owner-occupier of business premises as a trader 
is clearly discriminated from his position as a landlord: The Commis- 
sioners of Inland Revenue vs. The Scottish Central FJectric Power 
Company (1931), 15 T.C. 761 (801). 

The profits of a trade do not depend upon the ownership but upon 
the occupation of the premises in which it is conducted: ibid., at page 
802. 

It is for the commissioners to find whether there is trading or not: 
The Executrices of Philip Weisberg, Deceased vs. The Inland Revenue 
(1933), 17 T.C. 696 (704). 

Whether an operation constitutes the carrying on of a business or 
simply the realisation of a capital asset is a question which depends on 
the facts in each case; the authorities are mere illustrations of the general 
principle: Spiers and Sons Ltd. vs. Ogden (1932), 17 T.C. 117 (125). 

The Distinction between ‘Carrying on” and ^^Controlling” — 

Carrying on a business is not necessarily the same thing as controlling 
the business [Kodak, Ltd. vs. Robert Clark (1902), 4 T.C. 549 (582) (587), 
(1901) 2 K.B. 879, (1903) 1 K.B. 505]. 

The individual corporator does not carry on the business of the 
corporation, and this is not weakened by the fact that the extent of his 
interest enables him to exercise control [Stanley vs. The Gramophone 
and Typewriters Ltd. (1908), 5 T.C. 358 (374, 376) ; (1906) 2 K.B. 856; 
(1908) 2 K.B. 89]. 

The fact that an English company owns all the shares in .a foreign 
company carrying on an independent business is insufficient in itself to 
mak^ the business of the foreign company a part of the busmess Of th? 
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English company. The shares remain foreign possessions: ib^., 5 T.C. 
380, /’ey Lord Justice Fletcher Moulton. 

In order to show that the business of a foreign company is carrield 
on by an English company, it is necessary to prove either that the foreign 
company is a fiction, sham, or simulacrum, and that in reality the English 
company is carrying on the business, or that the foreign company, if a 
real thing, is the agent of the English company: ibid., at page 380-381, 
per Lord Justice Buckley. 

“Investment” as opposed to “Trading” — 

Distinction between investment and trading [Smiles vs. Australian 
Mortgage & Agency Company (1888), 2 T.C. 367 (377, 378) j. 

Investment and dealing distinguished by instances [The Commissioners 
of Inland Revenue vs. (1919), 12 T.C. 208 (216), (1920) 1 

K.B. 587], 

A land-owner may lay out part of his estate and sell it in lots for 
building, but he does this as owner and not as a land speculator (trader). 
[Hudson Bay Co. vs. Stevens (1909), 5 T.C. 424 (4.37) ; 101 L.T. 96], 

The intention not to hold an investment may be an item of evidence 
tending to show that a trade in respect of investments is being carried 
on, but per se it leads to no conclusion whatever [Lecming vs. Jones (1930), 
IS T.C. 333 (360), per Viscount Dunedin, (1930) A.C. 415]. 

Occasional transactions resulting in the taking of profit on realisation 
of investments are not necessarily trading [The Commissioners of Inland 
Revenue vs. The Scottish Automobile and General Insurance Company, 
Ltd. (1931), 16 T.C. 381 (390), per The Lord President (Clyde)]. 

“Trade or Business” — 

What the words “trade or business” include: These are not terms 

of art they are. the widest possible words and but for express 

exceptions would include ‘husbandry’ and ‘office’ [The Port of London 
Authority vs. The Commissioners of Inland Rextenue (1919), 12 T.C. 122 
(133-4), per Rowlatt, J., (1919) 2 K.B. 608, (1920) 2 K.B. 612]. 

To determine whether or not an undertaking is a “trade or business” 
one must look at the whole thing together: ibid., at page 134, 12 T.C. 

Normally the word “business” is quite conveniently used to connote 
a sort of trade. . The use of the word ‘business’ is a con- 

venient way. of expressing a trade, manunfacture, adventure or concern in. 
the nature of trade {St. Auhym ideates Ltd, ys. Strick {\9y2), I? 'TiC* 
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Trade or Business carrii^ on by a Cbmpany — 

A cohipany carries , on business in a place where the active direction 
of the company is located \The American Thread Company vs. Joyce (1912), 
6T.C. 1 (31), 106 L.T, 171]. 

In determining whether or not a company are carrying on a trade or 
business it is not sufficient to consider merely their powders and objects; 
what in fact they are doing must be looked to {The Commissioners of 
Inland Revenue vs. The Buddcrpore Oil Co., Ltd. (1921), 12 T.C. 467 
(474)]. 

To ascertain the scope of the trade carried on by a company you must 
look at w'hat the company purported to do and also at what it did in fact. 
[Collim vs. The Firth-Brearley Stainless Steel Syndicate Ltd. (1925), 9 
T.C. 520 (573), per Atkin, L.J.]. 

“One is not entitled to infer from the circumstance that a 

company is professedly formed with trading purposes in view and for 
trading objects that the transactions in which it engages necessarily 
constitute a trade or business; because it does not follow from the fact 

that it has objects and powders that it actually uses them for the 

purpose of conducting the usual business of a company trading in real 

estate. But the professed objects of the company are not to be left 

out of account; on the contrary, they must be kept in view' when consi- 
dering the transactions in which the company is proved to have been 
engaged [Balgozvnie Land Trust Ltd. vs. Inland Revenue (1929), 14 T.C. 
684 (692), per The Lord President (Clyde)]. 

It is the nature of a company’s operations, and not its own capacity, 
which must determine whether it is carrying on a trade or not [Salisbury 
House Estates, Lid. vs. Fry (1930), 15 T.C. 266 (316), (1930) A.C. 432]. 

In determining whether a company is trading, the disposal of the 
profits may not be an irrelevant consideration [The Commissioners of 
Inland Revenue vs. The Scottish Automobile and General Insurance Co. 
ltd. (1931), 16 T.C. 381 (391), per Lord Sands]. 

Trade carried on by Executors — 

The extent to which executors may perform operations in the nature 
of trade [Cohan's Executors vs. The Inland Revenue (1923), 12 T.C. 602 
(610); 129 L.T. 797]. 

The question considered, whether the completion by executors of an 
executory contract entered into by the testator constitutes the carrying on 
of a trade: ibid., by the Court of Appeal at pages 618, 619, .620, 12 T.C. 

Substantial purchases, apart from jij^]||thihg else, ^ay constitute evi- 
dence which might lead to the CQUClusi^ tlfe^t a trade yvas beiiig car|-ie^^ 
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on [The Executrices of Philip Weisberg, Deceased vs. The Inland Revenue 
(1933), 17 T.C. 696 (704)]. 

Trade carried on Abroad — 

The mere declaration and payment of a dividend here does not prevent 
a business from being carried on wholly abroad [The Egyptian Hotels, 
Ltd. vs. Mitchell (1915), 6 T.C. 542 (552), (1915) A.C. 1022; (1914) 

3 K.B. 118]. 

Interest on investments abroad, necessarily made for the purposes of 
a business that cannot be carried on without their being made, forms part 
of the profits of such business [Norwich Union Eire Insurance Company 
vs. Magee (1896), 3 T.C. 457 (460, 461) : 73 L.T. 733]. 

Illegal Trade — 

That illegal acts may prevent a partnership contract from being 
enforceable by law does not place the trading profits of the partnership 
beyond assessment to Income Tax [F. A. Lindsay etc. vs. Inland Revenue 
(1932), 18 T.C. 43 (55)]. 

The profits of crime could not be assessed as the profits of trade: 
ibid., at page 55. Sec also Southern vs. A. B. (1933), 18 T.C. 59 (73); 
(1933) 1 K.B. 713. 

Frauds are sometimes incidents of some “trades” without exempting 
their profits from asessment: F. A. Lindsay etc. vs. Inland Revenue, per 
The Lord President (Clyde) at page 55, 18 T.C. 

Crime, such as house-breaking, is not trade and its proceeds- are not 
caught by the tax: ibid., per Lord Sands at page 56. See also per Finlay, 
J., in Southern vs. A. B. (1933), 18 T.C. 59 (73), (1933) 1 K.B. 713. 

Once the character of a business has been ascertained as being of 
the nature of trade, the person who carries it on cannot found upon 
elements of illegality to avoid tax: F. A. Lindsay vs. Inland Revenue 
cited above (1932), 18 T.C. 43 (56, 57). 

Income Tax and Trade 

Where a trade is carried on partly or wholly in the United Kingdom 
the trader is taxable on the profits of his trade [San Paulo Railway Co., 
Ltd. vs. Carter (1895), 3 T.C. 407 (409), (1896) A.C. 31]. 

The only essential requisite to the existence of jurisdiction to charge 
a trader in respect to the whole of his profits is that he is to be |ound 
within the district carrying on the trade in part [Kodak Lid* vs* Clark 
(1901), 4 T.C. 549 (578);, per Stirling, LJ., (1903) 1 K.B. 505=(1901) 
..2.K.B.:879Iv ■ 

is caifrjpilig on i 
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trade have" jaHsdiction to ascertain the limits of that trade : ibid., 
Vaughan Williatois, L.J., at page 575. ^ 

Instances — 

A' municipal corporation assessing themselves to meet the cost of 
water supplied to themselves [i.e., the rate payers] are not trading [The 
Case of the Corporation of Glasgow under the Income Tax Act, 1872-73 
(1875) 1 T.C. 28 (48)]. 

The income of a corporation from a non-compulsory water rate is 
income from trading in water [Glasgow Corporation Water Commissioners 
vs. MUler (1886), 2 T.C. 131 (141)]. 

A municipal corporation in lighting the public streets v. ith gas is not 
carrying on a trade [Dillon vs. Corporation of Haz'erfordwest (1891), 
3 T.C. 31 (37); (1891) 1 Q.B. 575). But by supplying gas to private 
consumers they carry on trade. 

Money derived from the sale of water is money derived from trade, 
and therefore assessable [Harris vs. Corporation of Burgh of Innne (1900), 
A T.C. 221 (234)]. 

Insurance underwriting is a business or trade or vocation [Lord 
Advocate vs. Hugh Gibb (1905), 5 T.C. 194 (196)]. 

A proprietary life assurance company docs not carry on a trade [In 
re The Scottish Widozds Fund and Life Assurance Society (1875), 1 T.C. 
7 (9, 10)]. 

’ Whether a mutual life assurance society can be said to carry on trade : 
ibid. 

For a man to insure himself with himself is (query) not trade, nor 
(query) is it sale when a man sells to himself : ibid. 

Land-owning is not a trade: Hudson’s Bay Co. vs. Stevens (1909), 
5 T.C. 424 (438). 

A landowner can use his existing lands as an article of trade [The 
Alabama Coal, Iron, Land and Colonization Co., Ltd. vs. Mvlam, (1926), 
11 T.C. 232 (253)]. 

Cultivating land to grow produce for sale is a trade [Back vs. Daniels 
(1924), 9 T.C. 183 (203), (1925) 1 K.B. 526= (1924) 2 K.B. 232]. 

The management of an estate is not a trade or business by which a 
livelihood or profit is sought [Muat vs. Stewart (1890), 2 T.C. 601 (603, 
606-7]. 

A golf club would be assessable for gate moneys and green moneys 
received from strangers [The Carlisle and Silloth Golf Club vs. Smith, 
(1913), 6 T.C. 198 (199) ; (1913) 3 K.B. 75]. 

The owner of a proprietary golf links carried on with>a view to jirolt 
would be ptssessable: tfeid. ^ - 
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, . The generation and letting of steam power is a tradie or business. 
-{Amitage vs. Moor^- (1900), 4 T.€. 199 (203, 204, 205) ;:(1900) 2 Q.B. 
363]. 

The letting of a ship to freight is a trade [Sutherland vs. Inland Revenue 
(1918), 12T.C.63 (70)]. 

• The trade of marine refitting: The Commissioners of Inland Revenue 
vs. Livingston and Others (1926), 11 T.C. 538 (545). 

The trade of converting and refitting second-hand articles for sale; 
ibid., (543). 

The London Librar>% an association for the purpose of procuring 
books for reading, does not carry on a trade or business, or profession 
or calling: London Library vs. Carter (1890), 2 T.C. 594 (599), 62 L.T. 
466, 38 W.R. 478. 

Premises occupied by a telegraph company are occupied for the 
purposes of trade: (1877), 1 T.C. 185. 

An auctioneer’s office is occupied for the purposes of trade: (1877), 

1 T.C. 194-5. 

The attorney uses his chambers and the shorthand writer uses his 
chambers for purposes other than trade: (1875), 1 T.C. 16. 

A company (English) may carry on the trade or business of managing 
another (American) company: St, Louis Breweries vs. Apthorpe (1898), 
4 T.C. Ill (120) ; 79 L.T. 551 ; 47 W.R. 334. 

Trade, adventure or vocation created by an organised seeking after 
emoluments which are not in themselves profits: Graham vs. Green (1925), 

2 K.B. 214; (1925) 9 T.C. 309 (312-13). [This is a betting case.] See 
per Rowlatt, J., at page 314, where he explains the diflference between 
a bookmaker’s position and the position of a man who only habitually bets. 
‘‘By calculating the odds in the case of various horses over a long period 
of time and quoting them so that on the whole the aggregate odds, 
y. .......are in his favour, he (bookmaker) makes a profit. That seems 

to me to be organising an effort in the same way that a person organises 
an effort if he sets out to buy himself things with a view to securing a 
profit by the difference in what I may call their capital value in individual 
cases”. As regards the man who bets, Rowlatt, J., says : ‘‘I do not think 
he could be said to organise his effort in the same way as a bookmaker 

organises his. He is addicted to betting People would say 

he is addicted to betting, and could not say that his vocation is betting”. , 

A government requisition could destroy a trade, and anything paid 
wpuid be compensation for such destruction Commissioners of Inland 
R^enuer m. N^fXastlo Ltd. (1925), 12 T.C. 92S (936) ji .96 

t^iK.i^3«=95 936) 
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Profits aiid ga|ns of Busipess^ 

The terms ‘Trofifs” and “C^ins” hiaVe been sufficiently explained 
undgr ; Section 2 (6C) — [InconieJV^' 

^rofit is the surplus of receipts over the expenditure necessary for 
the purpose of earning those receipts. Unless 
ceipts^over ^i^nditure^^' untW it has been ascertained that there is 

^ such a balance, nothing exists to which the name 

‘profits' can properl}^ be applied [per Lord Herschell in Russell vs. 
Aberdeen Town and County Bank (1886), 13 A.C. 424=2 T.C. 321]. 

Profits exist in kind as well as in cash [/. & R. 0*Kane, Ltd. vs. 
Inland Revenue Commissioners (1920), 12 T.C. 338]. 

The taxing Acts deal with profits made, not with profits lost, — with 
actual not hypothetical profits [per The Lord President (Clyde) in The 
Glenboig Union Fireclay Co. case (1921), 12 T.C. 427 (449)]. 

Destination of profit is immaterial [K?o^t^rcy vs. Lynn Moorings 
Commissioners (1887), 2 T.C. 201; Dillon vs. Corporation of Haverford- 
west (1891), 3 T.C. 31; Gresham Life Assurance Society vs. Styles 
(1892) A.C. 309=3 T.C. 185; The Pondicherry Railway Co. Ltd. vs. 
The Commissioner of Income Tax (1931), 54 Mad. 691 = (1931) P.C. 
165=5 I.T.C. 363; In re Howrah-Amta Ry. (1927), A.I.R. 1928 Cal. 
579=32 C.W.N. 757=2 I.T.C. 509]. 


Fletcher Moulton, L.J., observed in In re Spanish Prospecting 
Company, Ltd., (1911), 1 Ch. 92 (98) : “ ‘Profits' 
implies a comparison between the state of a 
business at two specific dates usually separated by 

an interval of a year. The fundamental meaning is the amount of 
gain made by the business during the year’’. 


The question whether the money value of the extent to which at the 
end of the year a business has improved its position is assessable or not 
depends on what the business is. If, for intance, a company deals in 
house property by letting it opt for premium and rent in the course and 
for the purposes of its business, the money value of the extent to which 
at the end of the year it betters its position by such means will be assess- 
able as profit. If its position is bettered by other means, from causes 
not directly connected with the business of the company the enhanced 
value though realized is not part of the profits of the business [per 
Rankin, C.J., in In re Gooptu Estates Ltd. (1929), 57 Cal. 910= (1930) 
Cal. 1=4 I.T.C. 146]. 

See in this connection also Californian Copper Syndicate vs. Harris 
[(1904), 5 T.C. 159] and Tehran (Johorif Rubber Syndicate Ltd. vs. ^ 
Earmer^{{l9\0), 5 T.C* 658) in which the former case was dtstifigui^hed. 
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In the first case a company^xyas formed far purpose of . acquiring and 
re- 3 elling mining proper^ J after- ac^irji^^^ and wwirking various property, 
it re-sold the whole to a seq0nd Company, receivia:^ payment ' in fully paid 
shares of the latter company. It was held that the difference betwei^the 
purchase price and the value of the shares for which the propert 3 ^%as 
exchanged was a profit assessable to income-tax. 

In the second case the company was formed with the objec^v of 
acquiring estates in the Malay Peninsula and developing them by planting 
and cultivating rubber trees. The Memorandum of Association conferred 
power on the company to sell the property. Two estates were purchased, 
but the original capital being insufficient to develop them the whole of the 
undertaking was sold to a second company for a consideration (mainly 
in shares of the second company) in excess of the capital expended. At 
the date of the sale a considerable acreage had been planted, but no 
rubber had yet been produced or sold. It was held that the profit on the 
sale was not a profit assessable to income-tax but was an appreciation of 
capital. 

Whether the money received in a transaction is really the value of 
the capital, which has changed its shape, or 
quesdSi of fact.^^^ whether there are profits is a question of fact. 

The presumption generally is that money sunk in 
business brought back not only Itself but something more by way of 
profits [In re Ram Prasad (1929), 52 All 419= (1930) All 389=4 LT.C. 
247]. In this case, of the questions referred to their Lordships of the 
Allahabad High Court (Mukerji and Niamatuliah, JJ.) one was whether 
the royalty received by the assessee (Tehri State) by sale of timber 
was nothing but the price of the forest produce as it stood on the grounds 
and therefore not assessable. Their Lordships held that the amount on 
which tax had been assessed was not capital but the estimated profit. 

In a case coming under the Indian Income Tax Act, 1918, Section 9, 
which was the relevant section therein, the Bombay High Court held .that 
‘profits' in Section 9 of the Act meant chargeable income and must be 
computed from the gross income after allowing for the sums paid and 
debited as detailed in Sub-section (2) [In re The Tata Industrial Bank, 
IM (1921), 46 Bom. 567= (1922) Bom. 75=1 LT.C. 1521, 

Profits arising from an isolated transaction do not in most cases fall to 
be chargeable. But the transaction has to be considered in the light of 
facts and it cannot be laid down as a matter of lav/ without regard to the 
circumstances that in such a case the profits are not chargeable [per Sankcjr, 
I, in T. Beynon & Co., Ltd. vs. Ogg (1918), 7 T.C. 125 (133)]. The 
observations of Sankey, J,, were relied on by the Madras High Court 
fKumai^wami Sastri, Gurge^eh and Walsh, JJ.) in Virappa Cheftiary^ 
Income Tax AX JMadr 123==S^'^l^ ; 
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95=4 I.T.C. 204]. In this case the assessee was a firm of Nattukottai 
Ghettis who purchased one property in 1919 and another in 1924 and $old 
them in 1926-27. The Income Tax Officer assessed the difference in prices 
as a :^usiness profit. Their Lordships held {per Kumaraswami Sastri) that 
thefe"wa§ no legal evidence to show that the profits were made by the 
operation of the assessee’s mone 3 "-lending business and were not in the 
nature of capital profits on the sale of an investment. And as these profits 
did not arise from business their Lordships held them to be not assessable. 

The same High Court (Beasley, CJ., Ramesam and King, JJ.) ex- 
pressed the view that the purchase of an interest in legacies by itself cannot 
be described as a trade or business [Mothay Gangarajn vs. Commissioner 
of Income Tax (1934), A.I.R. 1935 Mad. 387=68 M.LJ. 222=8 I.T.C. 76]. 
In this case the assessee was a land-owner and money-lender and had an 
interest in certain cotton mills. He purchased in court-auction the right, 
title and interest of a certain person in a legacy. This legacy became later 
the subject of a protracted litigation and subsequently he received a certain 
sum of money in realization of his interest. It was admittedly an isolated 
transaction in no way connected with any other trade or business activities 
of the assessee. It was held by their Lordships that the transaction was 
not an adventure in the nature of trade, and accordingly, the sum in ques- 
tion was held to be not assessable to tax. 

Their Lordships observed that the case of Rutledge vs. Commissioners 
of Inland Revenue (1929), 14 T.C. 490, which was cited on behalf of the 
Commissioner of Income Tax was of no assiwStance with regard to this 
case as the facts in that case were dissimilar to the facts of the case before 
their Lordships. In the former case the assessee was a business man with 
many interests; he lent money, he was connected with the film business 
and he dealt in real property. He purchased a large quantity of paper at 
a very cheap price and later sold it at a profit. It w^as held that the profits 
in question were liable to asessment to income tax. Lord Sands observed 
at p. 497 as follows: ‘‘The nature and quantity of the subject dealt with 
exclude the suggestion that it could have been disposed of otherwise than as 
a trade transaction. Neither the purchaser nor any purchaser from him 

was likely to require such a quantity for his private use.. From 

beginning to end the intention was simply to buy and to re-sell 

I do not think that we can regard what was done here as other than an 
'adventure in the nature of trade'/' 

See also In re Messrs, Gaya Prasad Chhotey Lai [ (1934), 57 All. 740= 
(1935) All. 495=8 I.T.C. 64], In that case there was a transaction of 
financing litigation on agreement that on successful termination of the 
litigation the money would be returned with profits in a lump sum and the 
assessee did get a lump sum In addition to the amount he actually advanced. 
It was held that the transaction amounted to business within the meaning 
<jf the Ipdian Income Tax Act " " r 
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In all casual or isolated transactions the decisive test is whetlier the 
proceeds are in the nature of a capital accretion or not. Everything in the 
nature of a capital accretion should be left outside the scope of assessment 
[Ryall vs. Hoare (1923), 8 T.C. 521 (525) ; (1923) 2 K.B. 447]. 

A few authoritative observations elucidating the meaning of the “Profits 
of a trade or business” are given below. 

A loss not made in trade cannot be set-off against the profits Of a 
trade: Grove vs. Young Men’s Christian Association (1903), 4 T.C. 613 
(6\7), 88 L.T. 696. 

Definition of “profits of a trade " — 

“The Income Tax Act expressly forbids certain deductions which might 
be thought allowable before the true profits of a trade could be ascertained, 
but with this exception ‘pi’ofits of a trade’ bears its ordinary signification 
as used by business men in business.” Cites Dowell’s Income Tax Acts, 
6th Edition, p. 185, and Lord Herschell’s definition in 2 T.C. page 327 : 
Smith vs. Lion Bretvery Company (1909), 5 T.C. 568 (577) = (1911) A.C. 
150= (1909) 2 K.B. 912= (1909) 1 K.B. 711. -- 

No formula which can discriminate in all circumstances what are and 
what are not profits of a trade: The Liverpool and London and Globe In- 
surance Company vs. Bennett (1913), 6 T.C. 327 (379), (1913) A.C. 610^ 
(1912) 2 K.B. 41, (1911) 2 K.B. 577, 

A sum received under a policy of insurance in respect of stock destroyed 
by fire is a gain in the course of business no less than the sale price of the 
stock would have been if the stock had been sold in the course of ordinary 
sales: Green vs. /. Gliksten & Son, Ltd. (1929) A.C. 381, (1928) 2 K.B; 
193, (1928) 1 K.B. 175, (1928) 14 T.C. 364 (381). Lord Buckmaster at 
p. 384, 14 T.C., observed: “What has happened has been this, that the timber 
which the appellants held has been converted into cash. It is quite true it 
has been converted into cash through the operation of fire, which is no part 
of their trade, but loss due to it is protected through the usual trade 
insurances, and the timber has thus been realised.” 

A sum received in respect of damages for breach of contract is part 
of the receipts of the business for which that contract was made: Jesse 
Robinson and Sons vs. Inland Revenue (1929), 12 T.C. 1241 (1247), per 
Rowlatt, J. 

It is important to be quite sure that one is not wrongly including in 
trading profits sums which, though earned by the trader, are not the result 
of buying and selling or manufacturing and selling, if that is his business: 
Charles Brown <5* Company vs. Inland Revenue (1930), 12 T.C. 1256 
(1276). The appellants here were carrying on the business of millers. 
Du^ng the war a nuifibfr of regulations were made which had relatioiw; tp 
|hp|iMlling: business, ani, uhd^r tbPse regulations, a very Jconsiderable 
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was imposed upon them As a result of this contract the appellants 

were compelled to buy and to sell at prices fixed by the Controller and their 
business was confined to a limited area. From 1917 it became apparent 
that the prices fixed by the Controller would cause a deficiency between 
sale-prices and costs of production. An agreement was accordingly entered 
into whereby the loss that would inure to the appellants in consequence of 
lhi|,,|?ontrol was to be made good to them. Appellants received payments 
of i'arge sums on this account from time to time and they claimed that the 
^ms thus received were in no sense and in no part the price of the produce 
sold, and did not form a part of the trading receipts or profits. They con- 
tended that these were mere compensation for direct loss and damages 
sustained by them by reason of the interference, 'fheir contentions were 
overruled. 

An instance of compensation paid to traders not for stopping their 
trade, but for continuing it compulsorily: ibid., at page 1275, per Rowlatt, J. 

^ A profit upon services rendered by a landlord in the cleaning, lighting, 
heating, etc., of premises must be a profit in the nature of trade: Salisbury 
House Estaics, Ltd. vs. Fry (1929), 15 T.C. 266 (289), per Lord Ifanworth, 
M.R.; (1930) A.C. 432; (1930) 1 K.B. 304. 

When you deal with interest as a receipt of a trade it must be dealt 
with year by year, if the trade slops, then the outstanding securities 
which bear interest become securities apart from the trade and the interest 
upon them must bear income tax: Bennett vs. Ogston (1930), 15 T.C, 374 
(379), per Rowlatt, J. 

The income which is to be taxed is the income of trade and not the 
income of each item of profits of the trade: Diggins vs. Forestal Land, 
Timber and Railways Company, Limited (1930), 15 T.C. 630 (645), per 
Green, L.J.; (1931) A.C. 380. 

Damages recovered for a breach of [shipping] charter would properly 

enter the profit and loss account for the year;. but damages recovered 

for the negligent running down and sinking of a vessel could not: Burham 
Steamship Company, Limited vs. The Inland Revenue (1930), 16 T.C. 
67 (71). 

Forgiveness in any year of a past indebtedness cannot add to the profits 
of that year: The British Mexican Petroleum Company, Limited vs. Jackson 
(1931), 16 T.C. 570 (585, 592, 593). 

*'Jt seems to me that the quality and nature of a receipt for Income Tax 
purposes is fixed once and for all when it is received” [per Sir Wilfrid 
Greene, M.R., in Morley vs. Messrs, Tattersall, (1938), 22 T.C. 51 (65); 
(1938) 3 All. E.R.296]. - 

His Lordship further observed: *Tt has been settled by. authority that 
binds us that where a liability which has properly eWered intO; accounts iit 
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a previous year is released by the creditor in a subsequent year, that does 
not justify either re-opening the accounts for the previous year or treating 
fhat release as creating a trade receipt in the year in which it took place/' 
[22 T.C. at p. 68.] 

Accrued whisky storage rents paid voluntarily to a liquidator of a 
company, although not legally dcmandable, are not the less on that account 
trading receipts of the company: The Commissioners of Inland Revenue 
vs. The Oban Distillery Co., Ltd. (1932), 18 T.C. 33 (40-42). In this case^ 
Lord Sands pointed out that a liquidator is not like a trustee in bankruptcy. 

As regards the rights and liabilities of third parties, he is eadem persona 

cum defuncto. 

^^Loss arising out of a Trade” — 

A loss on a farm where seeds, sold by a seed merchant who also carries 
on the farm, are grown, is not a loss arising out of the trade of seed mer- 
chant: Brown vs. Watt (1886), 2 T.C. 143 (146). 

Realization of Profits — 

See notes under Sec. 4 under the head ‘'Actual Realization of Profits or 
Payment in kind must essential", p. 640, et seq. Under Sec. 10 

be money's worth. payment in kind may be taxable income, but it is 

essential that what is received in kind should be the equivalent of cash 
or should be money’s worth [Commissioner of Income Tax vs. Kameshwar 
Singh (1933), 60 LA. 146= (1933) P.C. 108=6 LT.C. 401; Californian 
Copper Syndicate vs. Harris (1904), 5 T.C. 159, and Scottish and Canadian 
General Investment Co. vs. Basson (1922), 8 T.C. 265 relied on]. See also 
Cross vs. London & Provincial Trust Ltd. (1937), 21 T.C. 705, (1938) 
1 All. E.R. 428, which relied on and further extended the principle laid 
down by the Judicial Committee in 60 LA. 146. 

Proceeding on this principle the Judicial Committee in Katneshwar 
Singh's case expressed the view that a debtor who gives his creditor a 
promissory note for the sum he owes can in no sense be said to pay his 
creditor; he merely gives him a document or voucher of debt possessing 
certain legal attributes. So far as such a promissory note is concerned, 
the assessee does not receive payment of any taxable income from his debtor 
or any payment at all. 

See also in this connection the decision of the Judicial Committee in 
Si. Lucia U sines and Estates Co., Ltd. vs. Colonial Treasurer gf St Luck^ 
(1924) A.C. 508 where Lord Wrenbury made a distinction between -income 
arising or accruing' and * debts arising or accruing’ and cbserved that 
there must be a coming in to satisfy the word ‘income'. 

It was, however, ^ihted out by Lord Hanworth, M.R., in Dewar 
JG0mmissu>ners^^ Q^^^ (I^2i5) 19/r.C/561=' (1935) 2 K3. 
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that the observations of Lord Wre^nry in the St JLucia case must Be taken 
in their true sense because ,tKi£y do not^gi’sre an exhaustive definition of what 
is taxable under an Income TSx. Act. The learned Master of the Rolls 
remarked that profits and^ gains are taxable although they do not in the true 
sense come in and observed: ‘'The profit and gain which arises from the 
occupation of property ... is subject to Income Tax although there 
is i^t something actually coming in but there is something enjoyed, and 
yiat is the gain which is covered by the tax/' [19 T.C. 576.] 

See also Paton vs. Inland Revenue, (1938) A.C. 341, 21 T.C. 626. 

In vs. London and Proznneial Trust Ltd. (1938) 21 T.C. 705 

referred to above, MacKinnon, L.J., observed : ‘Tt is quite true that income 
may arise by the receipt of money's worth as well as by the receipt of money. 
And it is equally true that a debtor may pay his debt by giving the promise 
of a third party to pay ; indeed the best form of payment in the world, Bank 
of England notes, if subjected to the unusual treatment of being read, will 
be found to be promises of a third party to pay. But I am satisfied that 
there can never be payment of his debt by a debtor by giving his own 
promise to pay at a future date. And I am equally satisfied that, though 
income arises to a creditor from a debtor's paying his debt, income does 
not arise by the debtor’s promising that he will pay his debt later on. This 
appears to be precisely the reasoning of the Privy Council in Commissioner 
of Income Tax vs. Maharajadhiraja of Darbhanga, 60 LA. 146.” His lord- 
ship then proceeded: "Lord Macmillan there said: ‘the seventh item 

consisting of the debtor's own promissory notes was clearly not the equi- 
valent of cash. A debtor who gives his creditor a promissory note for the 
sum he owes can in no sense be said to pay his creditor ; he merely gives 
him a document .... possessing certain legal attributes. So far then as 

this item is concerned the assessee did not receive payment of any 

taxable income from his debtor or indeed any payment at all'.” After quoting 
this his Lordship proceeded to add ; ‘‘To which I would add, so as to include 
the further incident that occurs in this case, that if the debtor cannot be 
said to have paid his creditor by giving him his promissory note, equally 
he cannot be said to have paid his debt when the creditor realises some 
money by assigning the promissory note to a third party. And as the credi- 
tor does not receive payment from his debtor when he receives his pro- 
missory note, nor does ‘income arise’ from that receipt, so equally he does 
not receive payment, or acquire income, when he sells the promissory note 

for what it will fetch." 
t 

The extension in the above extract of the principle laid down in the 
Darbhanga case seems to have been expressed too widely by MacKinnon, 
LJ. It must, however, be read with reference to the facts of the case 
where payment by the debtor was essential. There the Respondents were 
the holders of certain gold bonds issued by the United States of Brazil. 
Interests on such bonds having fallen due, the Brazilian Government stis- 





S;lO(l>j 


REALIZia^id^P PROFIT^ 


pended payment of these interests and in' Ueii thereof issued 20-year funding 
bonds. The Respondents from timfe tor time sold the funding bonds and 
for the years 1933-34 and 1934-35 were assessed to income under Case IV of 
Schedule D in sums intended to represent the value as at the dates of issue of 
the funding bond received and sold by them. Case TV of Schedule D relates 
to tax in respect of income arising from securities out of the United 
Kingdom and consequently the question before the Court of Appeal '\pas 
whether the money realized by the sale of funding bonds could be 
said to be income arising from the securities. The answer given wa.. • 
the negative. 


But where a debtor executed a fresh promissory note for interest due 
on a prior debt and in the accounts the interest was shown as having been 
received by the assessees during the year of account and it was so stated 
in the profit and loss account of the firm, it was held by the Rangoon High 
Court that the assessees were investing the old interest as capital in the 
new loan and that the interest was assessable [Commissioner of Income Tax 
vs. M. A, L. Chettyar Firm (1935), 13 Rang. 243=(193S) Rang. 171 = 
1935 I.T.R. 193=8 I.T.C. 182]. See also Commissioner vs. V. S. A. R. 
Firm, (1935) Rang, 58=12 Rang. 633, and Commissioner vs. V. S. U. R. 
Firm, 13 Rang. 231 = (1936) Rang. 109=1935 I.T.R. 158=8 I.T.C. 64]. 


On the other hand the Lahore High Court has held that the mere fact 
that the debtor of an assessee has made an entry in his books showing a 
credit to the assessee for the amount of interest due in the accounting period 
does not necessarily mean that the amount had been received or realised 
by the assessee and does not justify assessment. In order to justify the 
assessment there must be a clear finding based on some evidence that the 
amount was received in some form or other by the a.ssessee in the accounting 
period [Narain Das Bhagwan Das vs. Commissioner of Income Tax (1934), 
15 Lah. 486= (1934) Lah. 408=7 I.T.C. 135; Secretary vs. Arunachalam 
Chettiar, (1921) Mad, 427 followed; Raghunandan Prosad Singh vs. Com^ 
missioner, (1933) P.C, 101, and Commissioner \s, Kameshwar Singh, (1933) 
P.C. 108 referred to]. 


Profits may be earned outside British India and remitted to British 
India. Where money is remitted from abroad to 
Remittances from abroad. the headquarters in British India, it is often held 

that an inference should he drawn that such re- 
mittances came out of profits rather than capital until the contrary is shpwn^ 
by the assesses. The Madras High Court (Coutts-Trotter, C.J., and 
Krishnan and Beasley, JJ.) supported this view in In re Murugappa Cheitiar 
[(1925), 49 Mad. 465= (1926) Mad. 767=51 M.LJ. 138=2 I.T.C. 139]. 

; Their Lordshipa relied on the observations of I/)rd Halsbuiy in 
jprg^eni Institution lilhn [ (190^ , (1903) A.C; 129=4 T;G: 591 J. 

Assuraiis^ Society whh Us 



THE INDIA]^ INCOME-TAX^ACT 

^ ' 

Edinburgh. It invested sums in Ausiralia; interest accruing thereon was 
retained abroad and invested; the principal moneys periodically repaid to 
the Society's agent in Australia were inmixed with other moneys in his 
bank account, and after varying intervals of time corresponding amounts 
were, remitted to Scotland. It was held that such remittances were not to 
be treated as remittances of capital but as interest assessable under Case IV 
of : Schedule D. In coming to this decision Halsbury, L.C., observed at 
pjLge 593 in 4 T.C. : ‘‘The next question is, whether or not, though earned 
abroad, the profits have been brought to this country. Here is a large 
ambtint, putting these figures together, which, to my mind, must include, 
and obviously does include, a large amount of profits. I think it is for 
the Company to show, if the fact be so, that that ought to receive a certain 
amount of deduction, because a good deal of it was repayment of that which 

was in truth the capital and not profit at all It is obvious 

that the mere nicknaming the sum received and ascribing to it, because it 
-is so named, the character of capital and not of income cannot defeat the 
right of the Crown to have the tax levied upon that which in substance 
and truth is profit and earned abroad but brought to this country.” 


In this connection notice should be taken of Sec. 10 (6) in the Act 
as amended. According to this new provision, a trade association, pro- 
fessional association or any similar association performing specific services 
for its members for remuneration definitely related to those services shall 
be deemed to carry on business and the profits and gains therefrom shall be 
liable to tax. This provision thus embodies the statutory recognition of 
the view that mutual associations can, under certain circumstances, not only 
carry on business but also make profit by such carrying on of business. See 
in this connection Arthur Average Association for British & Colonial Ships 
(1875), 10 Ch. Ap. 542 and Padstow Total Loss & Collision Assurance 
Association (1882), 20 Ch. D. 137. 


Mutual Associations. 


Mutual associations deserve consideration here. The cases of such 
associations involve two main questions, vis , : — 
(1) Whether mutual associations can or cannot 
carry on business by mutual dealings within the meaning of the Indian 
Income-Tax Act and (2) assuming that they carry on business by such 
dealings, do they make ‘profits' within the meaning of the taxing statute, 
remembering that no one can make profit out of himself. These questions 
have been discussed at length under Sec. 3. As for a particular class among 
^them, namely, the mutual insurance companies, their position is no longer 
uncertain .under the Indian law in view of the definition of ‘income' under 
Sec. 2, (6C) and "the provisions in Schedule, Rule 9 giving the rules 
for the computation of the profits of any business of insurance carried on 
by a tnutiial insurance company. Such being the express statutory provi*- 
iioni a discussion as to whether leading English cases like 
'^(1889);i4 A.C. 381==? T.C. 460] orinj/V case |(18^ 
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2 T.C. 100] apply to Indian cases would be of mere academic interest. It 
may be noted here that the Indian Courts have in the past followed the 
principles of both these cases according to the circumstances of each case. 
See Commissioner of Income Tax, Bombay vs. National Mutual Life Asso- 
ciation of Australasia (1931), 55 Bom. 637= (1931) Bom. 448=5 I.T.C. 
238; In re The Millowners Mutual Insurance Association Ltd. (1931), 
56 Bom. 119= (1932) Bom. 104=6 I.T.C. 7; Commissioner of Income 
Tax vs. Indian Relief & Benefit Insurance Co., Ltd. (1939), 1939 I.T.R. 

As regards trade associations and the like, see Liverpool Corn Trade 
Association vs. Monks (1926), 10 T.C. 442, and Mersey Dock^ & Harbour 
Board vs. Lucas (1883), 2 T.C. 25. Similar principle underlies Sec. 10 (6) 
of the Indian Income Tax Act. 

Clubs are another variety of mutual benefit societies. And the com- 
monly accepted view as regards them was ex- 
pressed by The Lord President (Clyde) in Com- 
missioners of Inland Revenue vs. The Stonehaven Recreation Ground 
Trustees (1929), 15 T.C. 519 (426-427) in these words: “An association or 
club for the purposes of mutual assurance does not carry on a trade because 
it does not deal with the public at all, and that any balance to the good on 
its accounts does not accordingly form a profit assessable to income tax as 
arising from trade [New York Life Insurance Co. vs. Styles (1889), 14 
A.C. 381]. An ordinary social or playing club to which its members sub- 
scribe — and some of whose advantages may -perhaps only be enjoyed by 
members in respect of further payments — presents another instance of a 
mutual association, whose privileges are confined to the members, and which 

does not therefore carry on a trade If, on the other hand, a club 

admits outsiders to its privileges or some of them for payment, it may lose 
its character as a mutual association either altogether or at least as regards 
its receipts from outsiders.*' 

The leading English authorities on the point have not always stuck 
to this position. For a fuller discussion of the question sec notes under 
the head “Receipts of Mutual Concerns'" under Sec, 3, p. 571, ci seq. 

It will not be out of place to notice in this connection the decision of 
the Calcutta High Court in In re The Dibrugarh District Club Ltd. 
(1927), 55 Cal. 971 = (1928) Cal. 577=32 C.W.N. 691=2 I.T.C. 521 
where a company ran a club out of which they made profit. All the 
shareholders of the Club were not members and the membership of the 
Club was unlimited in number. It was open to shareholders as well as 
thoSe who were not shareholders. It was held by the Calcutta High Court 
(Rahkih, CJ., arid Buckland, JJ.) that the company was riot ^ 

iriutusd trading makings *^quasr|^irifit'' with its own mem-i 
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it' did not matter at all that some of the shareholders and some of the Club 
members were the same people. 4 . 

Carrying on of Business — 

Continuity is looked upon as an essential factor of the carrying on of 
business, as will be evident from the observations of the Judicial Committee 
in the Shaw Wallace case [59 I.A. 206=(1932) P.C. 138]. After quoting 
the definition of 'business’ in Sec. 2 (4) their Lordships observed (per Sir 
George Lowndes) : "The words used are no doubt wide, but underlying 
each of them is the fundamental idea of the continuous exercise of an 
activity. Under Section 10 the tax is to be payable by an assessee 'in 
respect of the profits or gains of any business carried on by him\ Again, 
their Lordships think, the same central idea; the words italicised are an 
essential constituent of that which is to produce the taxable income: it is 
to be the profit earned by a process of production.” 

The same idea is conveyed by the following observations of Rangnekar, 
J. : "Carrying on business can only exist when there is a succession of acts 
or a continuity of transactions of acts and the performance of a single act 
apart from special circumstances is not enough even though it may result 
in gains or profits.” In support of his view his Lordship referred to Smith 
vs. Anderson (1880), 15 Ch. D. 247, Brichsen vs. Last (1881), 8 Q.B.D. 
414=1 T.C. 351, also 4 T.C. 422, and Werle & Co, vs. Colquhoun (1888), 
20 Q.B.D. 753=2 T.C. 402. 

In Erichsen vs. Last, Jessel, M.R., explained what is carrying on of 
trade. "I do not think there is any principle of law which lays down what 
carrying on of trade is. There are a multitude of incidents which together 
make the carrying on of a trade, but I know of no one distinguishing inci- 
dent which makes a practice a carrying on of trade and another practice not 
a carrying on of trade. If I may use the expression, it is a compound fact 
made up of a variety of incidents”. In this case a foreign company, domi- 
ciled abroad, had submarine cables in connexion with the United Kingdom 
and other foreign cables not connected with the United Kingdom. The 
Company had also separate wires worked by its own staff between Aberdeen, 
Newcastle and London. No profits were derived from the transmission of 
ihessages over these last-mentioned wires. It was held that the company 
exercised a trade in the United Kingdom and was assessable on the profits 
derived from the receipts in the United Kingdom. The learned Master of the 
Rolls observed : "It appears to me a plain case of carrying on trade in this 
country ; in the first place they generally receive payment in this country for 
messages sent from abroad and they do transmit those messages from stations 
in this countiy abroad. I think either will do, and I think both will do to 
make it carrying on a trade. I think a carrier who simply regularly tUidcr^ 
takes the carriage of goods abroad for money paid in this country as jJart 
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of his ordinary business would be carrying on trade in this country, although 
the whole of t^e carriage was done abroad” [(1881) 4 T.C. 423-24]. 

At page 427 (4 T.C.) Cotton, L.J., put the matter thus: “When a 
person Itobitually does a thing which is csv>able of producing a profit 
for the purpose of producing a profit and enters into a contract habi- 
tually, he is carrying on a trade or business.” 

The decision in Hrichsen vs. Last was followed in IVerlc & Co. vs. 
Colquhoun (1888), 20 Q.B.D. 753=2 T.C. 402. In this case a French firm 
appointed an English firm as their sole representatives in England for the 
sale of champagne. The English agents obtained orders and were paid by 
commission. The wine ordered was forwarded from France to the pur- 
chasers at their expense and risk . Payments were made direct to the 
French firm, or through their agents. It was held that the French finn 
exercised a trade in England, and were as such liable to income-tax on the 
profits arising therefrom. 

Several businesses — 

It may be noted here that a company can carry on several distinct and 
separate businesses. It is always a question of fact whether those busi- 
nesses are separate businesses or whether they are so interlocked with the 
main chief business of the company as to be really one business, for example, 
a railway company carrying on a steamboat business in connexion with its 
railway [per Beasley, C.J., in South Indian Industrials, Ltd. vs. Commis- 
sioner of Income Tax (1934), 58 Mad. 433=(1935) Mad. 330=1935 I.T.R. 
11=8 I.T.C. 128]. 

Who carries on business — 

A person can carry on business either personally or through agents. 
In both cases he will be carrying on business within the meaning of Sec. 
10 (1). In /« Nrisingha Chandra Nandy Chowdhury (1936), I.L.R. 
(1937) 2 Cal. 36=41 C.W.N. 46=1936 I.T.R. 428, Mr. Justice Panckridge 
observed: “The section (Sec. 10) does not require that the business should 
be carried on by the assessee personally. Indeed, in modern commercial 
conditions businesses are often carried on by agents entrusted with wide 
power by their principals, with whom regular communication is not practi- 
cable. ...... . I have no doubt in Sec. 10 (1) the Legislature contem- 
plated that the business carried on by the assessee was the assessee’s busi- 
ness. At the same time I do not wish it to be thought that I express the 
opinion that in no circumstances can persons be assessable in respect of 
profits of a business which is not a busings owned by them.” In this case 
the assessee carried on, besides various other businesses, a business in 
stevedoring anfi dubashing in Calcutta. This business was carried on under 
a ceriAin name. The assessee was the proprietor of this business and had 
appQittted certain nianagers tojRarry bn; the business under a certain a|;ree- 
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ment. The substance of the agreement was that the .business remained 
that of the assessee but he was to receive a fixed sum per year and a fixed 
percentage of the gross collections while the balance was to be retained by 
the managers as their remuneration. It was held by their Lordships 
(Derbyshire, CJ., and Panckridge, J.) that the assessee carried on the 
business and that consequently he was liable under Sec. 10 (1) to be assessed 
in respect of the profits and gains of the business. 

The case of B\ N. Railway Company, Ltd. vs. Secretary of State 
[(1922), 49 Cal. 815=(1922) Cal. S0S=27 C.W.N. 34=1 I.T.C. 178] may 
be noticed here. In this case the agreement entered into between the Secre- 
tary of State and the railway company showed that the Secretary of State 
was the OAvner of the railway which had been constructed and was being 
managed for him by the company. This was held by their Lordships 
(Woodroffe, Greaves and B. B. Ghose, JJ.) to be the business of the com- 
pany on which tax was leviable though the company was not the owner of 
the railway. The company was held liable only in respect of its share of the 
surplus profit in return for its service as the managing company. 

Assessee— 

Certain special classes of persons who have or have not been held to 
be assessees under Section 10 are given below. 

A body of trustees as an association of individuals, carrying on a 
business, are liable to be assessed in respect of the gains of the business 
carried on by them [Hots Trust vs. Commissioner of Income Tax (1930)i 
11 I.ah. 724=1930 Lah. 929=5 I.T.C. 8]. 

A firm is an assessee in respect of the profits and gains of the business 
of the firm. A partner is not assessed with regard to the profits of the 
firm .and is therefore not an assessee [Commissioner of Income Tax vs. 
Ballarpur Collieries (1929), 1930 Nag. 183=4 I.T.C. 355]. 

A Hindu joint family consisting of a number of minors carrying on 
family business is liable to pay income-tax on the mere accident of all 
the sharers constituting a joint Hindu family arid they cannot obtain a refund 
on the basis of a scale appropriate to the individual sharers. In a case, 
where there is no Hindu joint fariiily but still on account of the minority 
of sharers, the sharers have all to be looked after by a common guardian 
and the business is carried on with the properties of the tenants- 
m-common put together with the advantages of such condition, Section 
10 (1) enables the Crown to assess the person carrying on (he business 
[Commissioner of Income Tax vs. Mrs. J. V. Saldhana (1932), 55 Mad. 
891 = (1932) Mad. 378=62 M.L.J. 600=6 I.T.C. 114], 

. 10 .. (2) Such profits and 
gains shall be computed after 
making the following allowances 
p^ely; — 
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Deductible allowances — ^ 

The Income Tax Manual, Seventh Edition, contained the following 
instructions under the head: ''Business deductions. General:' — “While, it 
IS not possible, owing to the variety of accounting systems, to prescribe 
exhaustive lists of deductions that are or are not permissible in the case 
of all businesses. Section 10 (2) contains a list of allowances that are 
permissible in the case of all businesses. The following is a list of the 
deductions that are not permissible in the case of any business whatever 
the system of accounting may be that is adopted: — 

(a) Reserves for “bad debts" or for “provident" or other funds 
or any other purpose such as the equalisation of profits or 
dividends ; 

(ft) Expenditure of the nature of charily or presents; 

(c*) Expenditure of the nature of capital; 

(«i) Cost of additions to, or alterations, extensions or improvements 
of, any of the assets of a business ; 

(e) Sums paid on account of income-tax or super-tax in India or 
* elsewhere or any tax levied by any authority other than land 

revenue, local rates of municipal taxes in respect of the 
portion of the premises only which is used for the purposes 
of the business. .The question whether a salary paid to a 
partner is an admissible deduction for purposes of income-tax, 
or in other words the question whether a so-called “salary" 
paid to a “partner"^ is really a salary or simply an allocation 
of profit, is a question of fact to be determined in each case, 
with reference to the circumstances ; 

(/) Interest on the proprietors' or ^partners' capital including interest 
on reserve or other funds ; 

(g) Private or personal* expenses of the assessee; 

(A) Rental value of property owned and occupied by the owner 
of a business for the purposes of the business; 

(i) Losses sustained in former years; 

(/) Any loss recoverable under an insurance or a contract of 
indemnity; 

. (S ) Depreciation of any of the assets of the business other than 
the depreciation allowed under Section 10 (2) (vi) ; 

• (/) Any sums paid on account of any cess, rate or tax levied on 

I* -- I. I i - i . . ni ,.. n i.'i V' i ii. i ■■ 
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the profits or gains of any business or assessed at a proportion 
of or otherwise on the basis of any such profits or gains; 

; (w) Any expenditure of any kind which is not incurred solely for 

the purpose of earning the profits.” [Income Tax Manual, 
para. S3..] 

Sub-section (2) thus purports to give some rules of computation. It 
enumerates what allowances should be made in computing the profits or 
gains contemplated by Sub-section (1). Neither Sub-section, however, 
defines or explains what these profits or gains are. Sub-section (1) says 

that the tax shall be payable in respect of the profits or gains of 

any business Standing by itself this would certainly mean what is 

popularly known as profits or gains of a business. It is a cardinal rule 
of interpretation of a taxing statute that the words used in it are to be 
interpreted in their popular sense, unless they have acquired any technical 
or special meaning. See Simpson vs. Teignmouth and Shaldon Bridge 
Co. (1903) 1 K.B. 405, per Lord Halsbury, and Atkin vs. Macdonald’s 
Trustees (1894), 3 T.C. 306 (308). Unless the context requires a different 
meaning or the words appear to be used throughout the Act in another 
sense, they must be construed according to their ordinary signification; 
Gresham Life etc. vs. Styles (1892) A.C. 309 (322). See al.so notes under 
the head “Rules of Interpretation” at page 393. 

The scheme of the English Statute does not give rise to much difficulty 
in this respect. There the profits and gains of a business carried on are made 
taxable and the Rules only prohibit certain deductions. So 'profits and gains’ 
of the business are found out in the popular way and every allowance popu- 
larly made for the purpose is also made for the taxation purposes unless 
specially prohibited by the Statute. See Russell vs. Aberdeen Town & County 
Bank (1888), 13 A.C. 418, 2 T.C. 321, per Lord Herschell; Gresham Life 
Assurance Co. vs. Styles (1892) A.C. 309 (322) ; Port of London Authority 
vs. Inland Revenue (1920) 2 K.B. 612; Sun Insurance Office vs. Clark 
(1912) A.C. 443 (455), per Lord Haldane; Usher’s Wiltshire Brewery 
Ltd. vs. Bruce (1915) A.C. 433 (458); Union Coal Storage Co., Ltd. 
vs. I ones (1924), 8 T.C. 725; British Insulated & Cables Ltd. vs. Atherton 
(1926) A.C. 205; Hoare & Co., Ltd. vs. Collyer, (1932) A.C. 407; Anglo- 
Persian Oil Co. vs. Dale (1932) 1 K.B. 124. The Statute plainly 
contemplates the preparation of a balance sheet in which proper trading 
disbursements and liabilities are to be set against trade assets, so that the 
surplus of the latter, if any, will represent the assessable profits or gains 
of the concern: Gresham Life Assurance vs. Styles, (1892) A.Ci 309 
(317), per Lord Watson. See also notes under the definition of Income 
fit page 510 under the head “Significant Observations on ‘Profit’.” 

The scheme of the English Act in this respect will be clear from the 
obsetvatipns of I^ord T^rh^r in Ush^s WUtsl^ire caw^ '[ (l9lS) 
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A.G. 433 (458) , 6 T.C. 3!^ (429) ] : “The difficuhj' is that nowhere in the 
Act is there any express allowance or enumeration of deductions, the 
scheme of the Act being to prohibit certain deductions with certain 
exceptions. It has been suggested that the difficulty may be overcome “by 
treating the exceptions from the prohibitions as impliedly allowed deduc- 
tions. The better view, however, appears to be that, where a deduction 
is proper and necessary to be made in order to ascertain the balance of 
profits and gains, it ought to be allowed provided there is no prohibi- 
tion against such an allowance 

The same difficulty was expressed by Lord Sumner in the same case 
thus: '"The paradox of it is that there are no allowable deductions 
expressly enumerated at all, and there is in words no* deduction at all 
unless indirectly 

“The effect of this structure, I think, is this, that the direction to 
compute the full amount of the balance of the profits must be read as 
subject to certain allowances and to certain prohibitions of deductions, 
but that a deduction, if there be such, which is neither within the terms 
of the prohibition nor such that the expressed allowance must be taken 
as the exclusive definition of its area, is one to be made or not to be made 
according as it is or is not, on the facts of the case, a proper debit item 
to be charged against the incomings of the trade when computing the 
balance of profits of it^ [(1915) A.C. 433 (467); 6 T.C. 399 (436)]. 
Thus it may be said that while the English Statute gives negative provi^ 
sions as regards allowable deductions, the Indian Statute gives positive 
directions as to what deductions are allowable. 

It may also be noticed here in passing that while under Section 10 
of the Indian Act tax is payable “in respect of the profits or gains of any 

business, etc.,. and provision is made for certain specified allowances, 

under the English Law the tax shall be computed “on the full amount 
of the balance of the profits or gains, etc.’' But in substance there is no 
difference between the two expressions italicised. Even high authorities 
like Lord Blackburn failed to discern any difference in their meaning as 
will be evident from the following observations 

“Instead of saying that the duty should be .imposed on...... 

the amount of the pi'ofits ., it is imposed *on the balance of' 

such profits. I have not been able to . discover ^ any difference . in 
the meaning of the two phrases" [Colt ness Iron Company, vSt. 
" Black (1881) , 6 A.C. 315 (333) ; 1 T.C. 287 (319)1. 

* As, has been noticed above there are now express statutory provisions in Engli^ 
Law as regards deductions for depr^ation; see Sdaedule D, Cases I & II, Rute 
jfc 7^ othe^i^, the observation of Lord Suninef give an accurate descnjrtipn of 
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• See also above under the head “Profits and Gains of Business”, 
page 866, and under the head 'English Law', page 837, et seq. 

It may be remembered that the English Income Tax Act, 1918, by its 
Section 209 provides that in arriving at the amount of profits or gains 
for* the purposes of income-tax no other deductions shall be made than 
such as arfe expressly enumerated in this Act. Then again Rule 1, appli- 
cable to Cases I and II, Schedule D, says that the tax shall be charged 
without any other deduction than is by this Act allowed. No deductions 
however are expressly enumerated or allowed in the Act for the purpose 
of determining the profits or gains of any business excepting those for 
depreciation. In the language of Lord Sumner, “The paradox of it is 
that there are no allowable deductions expressly enumerated at all, and 
there is in words no deduction allowed at all unless indirectly”. [Usher^s 
Wiltshire Brezvcry Ltd, vs. Bruce (1915) A.C. 433 (at pages 467, 468), 
6 T.C. 399]. In spite of these provisions and in view of this paradox 
profits and gains of business are arrived at there in the English system by 
the ordinary popular method of making allowance popularly allowed in 
arriving at such profits. 

The position in this respect in Indian Law also seems to have been 
assumed to be the same, though the structure of the Statute in respect of 
allowances is somewhat different. Sub-section (2) enumerates the allow- 
ances deductible in computing the profits or gains for the purposes of 
taxation. But it has been observed in some cases by the Indian High 
Courts that even here profits or gains of a business must, first of all, be 
ascertained by the popular method, and then, if not already allowed by 
this method, the allowances enumerated should be made from the profits 
thus ascertained. See for example, the decision of the Calcutta High 
Court in In the matter of Lokshminarayan Sen & Sons [(1936), 40 
C.W.N, 833 =9 I.T.C. 329=1936 l.T.R. 255]. The Commissioner stated 
as follows : “While all expenses passed by an auditor are not expenses 
allowable under the Income Tax Act {e,g., payment of income-tax 
- itself) all expenses allowable under the Income Tax Act are allowable 
by an auditor. It may be that in computing the 'profits or gains* 
of a business within the meaning of Section 10 (1) of the Income 
Tax Act, many items shall have to be deducted though these may 
not be expenditure at all. Loss occasioned by theft, embezzlement, bad 
debts, etc., may have to be taken into account for the purpose. The 
Legislature, however, is silent on these matters and these may be deduc- 
tible on the ground that what the section provided for is the assessment of 
profits and gains of the business and in order to find out such 'profits 
and gains’ we must follow the ordinary commercial method. But so far 
as allowable items of expenditure are concerned, the Legislature having 
made express provision for the purpose in Section 10 (2)/ 1 
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that only those items that are noted there can be allowed’*. This view 
was accepted by their Lordships, Derbyshire, CJ., and Costello, J, 

The same view was expressed by Courtney-Terrell, CJ., thus: “The 
test of whether a claimed allowance is or is not allowable is to be found 
by referring to the Act itself, and Section 10 sets forth a list of permis- 
sible allowances** [Mulchand Hiralal vs. Commissioner of Income Tax 
(1937), 17 Pat. 102= (1938) Pat. 159=1938 I.T.R. 151]. 

In this connection the observations of Anantakrishna Ayyar, J., in 
Ramastvami Chettiar vs. Commissioner of Income Tax (1930), 53 Mad. 
904=(19v30) Mad. 808 (809-10) =4 I.T.C. 438, deserve notice. Dissenting 
from the majority decision of the Full Bench that loss incurred by theft 
of money used in the money-lending business from business stronghold 
was not allowable as deduction in computing income-tax, his Lordship 
observed as follows: — “Section 10 no doubt directs that the allowances 
mentioned in the section should be made in favour of the assessee; but 
in my view it does not necessarily follow that the assessee is not entitled 
to the allowance now in question simply because it is not specifically 
mentioned in Section 10. Under Clause (1), Section 10, tax is payable 
duly in respect of the ‘profits or gains* of any business carried on by the 
assessee. The court has to find out what the profits or gains of the 
business amounted to. In the absence of any specific provisions in 
the Act the profits or gains of a business have to be ascertained by 
the ordinary commercial methods. If the argument advanced on 
behalf of the Crown be accepted it would follow that no allowance could 
be claimed, *for instance for bad debts actually written off during the 
year, since there is no specific provision in Section 10 for allowing such 
deduction. But it could not be, and in fact was not, contended that 
allowance should not be made for such ‘bad debts*. The practice of making 
allowance for such bad debts has become firmly established**. 

His Lordship then quoted the well known observations of Lord 
Herschell in Russell vs. Aberdeen Town and County Bank (1888), 13 
A.C. 418 (424), cited already, and those of Lord Parker in Usher*s Wiltshire 
Brewery Ltd. vs. Bruce, (1915) A.C. 433 (458) ; 6 T.C. 399 (429). 

English Law compared with Indian Law — 

The .question whether the position in this respect in Indian Law is 
the same as in the English system is not free from difficulties. Ordinarily 
in popular ascertainment of the profits or gains of a business, items of 
deductions that may come for consideration will be, as has been noticed 
above, either some items of loss or of expenditure. Sub-section : (2) Of 

' ^ ^ This no longer holds good in view of the prpyi^li; 
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Section 10 seems to deal with the items of allowable expenditure exhaus- 
tively. See, for example, per Costello, J:, m Lakshminarayan Sen & Sons 
vs. Commissioner of Income Tax, cited above. As regards the items of 
loss, these are either loss of capital or loss of profits or gains. These are 
ordinarily allowable in finding out the profits of a business. The Sub-section 
noticed some of them even before its amendment by Act VII of 1939 
and the amendment introduces a few more. Loss involved in the depre- 
ciation of building, plant, machinery is one that has always been noticed 
as allowable deduction. Loss caused by debts turning bad or doubtful 
has now been expressly introduced as allowable deductions. It may well 
be that nothing else will be allowable deduction and that Sub-section (2) 
is intended completely to replace the popular mode of determination of 
the profits or gains of a business, profession or vocation for the purposes 
of taxation. 

It is a well settled principle that the burden of proving a fact rests 
on the party who substantially asserts the affirmative of the issue and not 

upon the party who denies it. ei incumbit probatio 

Onus of Proof. gni dicit, non qui negat. It is an equally well- 

' settled principle that where the subject-matter 

of the allegation lies peculiarly within the knowledge of one, he must prove 
it, whether it be of an affirmative or a negative character. Both these 

principles lead to the result that if any deduction is claimed by an assessee 

it is for him to prove that the deduction claimed is allowable to him. As 
has already been noticed, in order to be an allowable deduction it must 
either be a deductible loss or an allowable expenditure incurred by the 

assessee. In either case the burden will be on him to show that the claimed 

amount satisfied the requirements of being deductible. See Gopinath vs. 
Commissioner of Income Tax, [I.L.R. (1938) Lah. 426= (1938'‘i Lah. 530= 
1938 I.T.R. 243]. 

The various reliefs by way of deductions specified in Section 10 of 
the Indian Income Tax Act have been held to 
native^and^eLlusfvef cumulative and disjunctive. It has been 

observed that if the legislature meant these 

separate heads of relief to be alternative and exclusive they could very 
easily have said so. Since such has not been the case, any item, though 
of the class expressly provided for in a clause, may be allowable deduc- 
tion under any other clause if it otherwise fulfils the requirements of that 
clause. The section, for example, makes special provisions for deduction 
of repair charges in Clause (v). It a particular repair charge be not 
allowable under Clause (v) it does not follow that it can no longer be 
allowable as a deduction. It may, for example, fulfil the requirements of 
Clause (xii) being an expenditure laid out or expended wholly and 
exclusively for the purposes of the business. In such a case it: will be 
^.ilowed under Clause (xii) though not tntder Clause 
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Singh vs. Commissioner of Income Tax, [(1925) A.I.R. 1926 Mad. 462 
= 50 M.LJ. 157=2 I.T.C. 294]. But in Commissioner of Income Tax vs. 
Haji Jamal Nurmahommed & Co. [(1924), 49 Bom. 362= (1925) Bom, 
.251 = 1 I.T.C. 396], the Bombay High Court expressed the view that ‘‘it 
would be an anomalous result if under Clause (iii) which is directly 
applicable to capital borrowed for the purposes of the business, an 
allowance cannot be made, still it should be capable of being under 
Clause (ix)"' — now Section 10 (2) (xii). 

The. Scheme of the English Income Tax Acts in relation to Deductions 
from Profits — 

For Income Tax purposes the law does not permit all the deductions 
which a prudent trader would make in ascertaining his own profits [The 
Aliansa Company Ltd. vs. Bell (1904), 5 T.C. 60 (71-2) ; (1905) 1 K.B. 
184; per Stirling, LJ,]. 

The scheme of the Act (of 1842) is to prohibit certain deductions 

with certain exceptions Where a deduction is proper and necessary 

..... .to ascertain the balance of profits and gains, it ought to be allowed 

provided there is no prohibition against such an allowance [Usher^s 

Wiltshire Brewery Ltd. vs. Bruce (1914), (1915) A.C. 433; 6 T.C. 399 
(429), per Lord Parker"]. 

A deduction which is neither expressly allowed nor expressly prohi- 
bited is to be made or not according as on the facts it is or is not a proper 
debit item to be charged against incomings of the trade when computing 
the balance of profits, [ibid., per Lord Sumner, 6 T.C. 436]. 

The Income Tax Acts expressly exclude a number of deductions and 
allowances, some of which according to the ordinary principles of com- 
mercial accounting might be allowable. But where these ordinary principles 
are not invaded by Statute they must be allowed to prevail. [The 
Lothian Chemical Co. Ltd. vs. Rogers (1926), 11 T.C, 508 (520-1), per 
The Lord President (Clyde)]. 

In order to justify a deduction it has to be shown — and the onus lies 
upon the subject — that what is sought to be deducted is money wholly 
and exclusively laid out for the purpose of earning the profits [Romiiree 
vs. Curtis, 129 L.T. 530, (1924), 8 T.C, 678 (696), Pollock,. M.R.]. 

The question whether a deduction is to be allowed must be deter- 
mined by the Rules regulating the assessment of Income Tax and not 
by rules regulating what may be allowed in the preparation of the balance 
sheet or the profit and loss account, [Cofnmissioners of Inland Revenue 
x%. Atexander Glehn & Co, L (1920), 12 T.C. 232 (239); (1920) ? 
K.Bv SSS; per Warrington^ W-l- T * * ;; 

: :It is a faU^ioUs^ View to^^te it that each particular year is to:: be 
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in that year is to be strictly correlated to the profit of that year [Comr 
missiomrs of Inland Revenue vs. Falkirk Iron Co., Ltd. (1933), 17 T.C. 
.625 (631), per Lord Sands.]. 

An expense which was incurred in a particular year would not be 
one which would be appropriated to years which had passed at some 
distance of time. {Worsley Brewery Co. vs. Commissioners of Inland 

Revenue (1932), 17 T.C. 349 (356, 360)]. 

>■ 

For the proper period in which to debit a charge, one has to look to 
what is fhe appropriate system which would be applied in making up the 
balance sheet in the ordinary course of a merchant's business, {ibid., \7 
T.C. 358, per Lord Hanworth]. 

General Principles governing the Determination of what are Admissible 
Deductions — 

The costs and expenses of production of the article sold are allowable, 
but not costs and expenses incurred in order to promote and increase the 
sale of the article after it has been produced [Watney & Co. vs. Musgrave 
"(1880), 1 T.C. 272 (275, 277), per Kelly, C.B.]. 

It does not follow that if a loss is in any sense connected with a trade 
it must always be allowed as a deduction, for it may be only remotely 
connected with the trade, or connected with something else quite as much 
as or more than, with the trade. Only such losses can be deducted as 
are connected with it in the sense that they are really incidental to the 
trade itself. {Strong and Co. vs. Woodifield, (1906) A.C. 448; 5 T.C. 
215 (219) ; per Lord Loreburn, L.C,]. 

Not every expenditure which is made by a trader for the promotion 
of his trade, and which in fact contributes to the earning of profits, is 
a pei*missible deduction from the estimate of profits for Income Tax 
purposes. [Smith vs. Lion Brewery Co., Ltd. (1909), 5 T.C. 568 (581) ; 
(1909) 2 K.B. 912; per Kennedy, LJ.]. [This passage occurs in a dis- 
senting judgment.] 

The proposition that nothing ever could be deducted as an expense 
unless that expense was purely and solely referable to a profit reaped within 
the year is defeated by its own absurdity [Vallambrosa Rubber Co. vs, 
Farmer (1910), 5 T.C. 529 (534); per Lord President (Viscount 
Dunedin)]. 

A trader who utilises for the purposes of his trade something belong: 
ing to him which he could otherwise let for money puts himself to an 
expense for the purposes of his trade. .He does so equally if he hires 
or rents for that purpose property belonging to another. The amount of 
his expense is prima facie what he could have got for it by leUing it in 
the One case, and what he .pays for it when hiring it in the other. Where 
he gets something back for it, while employing it in his trade, by receivih|; 
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rent or hire for it in connection with that trade, the true amount of his 
expense can only be arrived at by giving credit for such receipt. [Ushe/s 
Wiltshire Brewery Co. vs. Bruce, (1915) A.C. 433; 6 T.C. 399 (437), 
per Lord Sumner]. 

The fact that expenditure is necessary to^ enable profits to be earned 
is inconclusive as regards its admissibility as a deduction. It may be capital 
expenditure. [Oimszvorth vs. Vickers Ltd. (1915), 6 T.C. (677) ; (1915) 
3 K.B. 267]. 

A ‘‘loss connected with or arising out of a trade” must amount to 
something in the nature of a loss which is contcmplable, and in the nature 
of a commercial loss. [Commissioners of Inland Revenue vs. B, C. 
Warnes & Co., Ltd. (1919), 12 T.C. 226 (231) ; (1919) 2 K.B. 444; per 
Rowlatt, J.]. 

'I'liat an expense is connected with a trade and incurred for its benefit 
is not enough by itself to comply with the words “wholly and exclusively 
laid out or expended for the purposes of such trade”. [Small vs. Basson 
(1920), 12 T.C. 351 (356) ; per Lord Dundas]. 

Expenditure made for the acquisition of an asset is a capital expense. 
[Robert Addie & Sons' Collieries Ltd. vs. Commissioner; of Inland 
Revenue (1924), 8 T.C. 671 (677)], 

A payment which covers more than the particular year, to obviate a 
continual business demand, may be deducted, [Rowntree & Co., Ltd. vs. 
Curtis (1924), 8 T.C. 678 (697) ; per Pollock, M.R.]. 

One should not pay meticulous attention to what has happened in the 
particular period of charge. What one should really attempt to ascertain 
is whether or not from the business point of view the expenditure has 
been wholly and exclusively laid out in the earning of profits: [ibid., per 
Pollock, M.R., 8 T.C. 697]. 

“In determining whether a particular item may or may not be deducted 
from profits, it is necessary first to enquire whether the deduction is 
expressly prohibited by the Act, and then, if it is not so prohibited, to 
consider whether it is of such a nature that it is proper to be charged 
against incomings in a computation of the balance of profits and gains 
for the year” [Atherton vs. British Insulated and Helsbv Cables Ltd. 
(1925) 10 T.C. 155 (191) ; (1926) A.C. 205; per Viscount Cave, L.C.]. 

It should be borne in mind in this connection that this principle does 
hot govern the Indian income-tax law which expressly authorises certain 
deductions. For difference between the English and the Indian law in this 
respect, see ante. ' . 

The pfbpbsition that be admissible as a deduction 

must he a ^^necdJ^ary*- expenditure in seeking disapproved by 

. ISS . ^(210).|.. : • , : ■ 
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The deduction claimed must be justified as. ...i .a revenue expense, 
to put it shortly [Devon Mutual Steamship Imurance Association vs. Ogg 
(1927), 13 T.C. 184 (200) ; per Rowlatt, J.]. 

A mere finding of fact is not sufficient; the expense must have the 
necessary characteristics which are required in order that in law it may be 
a deduction [Mitchell vs. Noble Ltd. (1927), 11 T.C. 372 (418); (1927) 

1 K.B. 719; per Lord Hanworth. M.R.]. 

The recurrence does not enable one to test the true nature of outlay 
when the sum is paid for relief from that recurrent expense [Mallett vs. 
Staveley Coal and Iron Co., Ltd. (1928), 13 T.C. 772 (784); (1928) 2 
K.B. 405 ; per Lord Hanworth, M.R.]. 

The true test to be applied in determining whether a sum is an 
admissible deduction for income-tax purposes in computing profits of a 
trade is to see whether the sum is a proper debit item to be charged 
against incomings from the trade when computing the balance of the 
profits of such trade: [ibid., per Lawrence, LJ., 13 T.C. 787]. 

There is no standard for distinguishing between a revenue charge and 
a capital charge except the standard set up by the prudence and experience 
of merchants f77ic Roebank Printing Co., Ltd. vs. Commissioners of Inland 
Revenue, (1928), 13 T.C. 864 (874); per The Lord President (Clyde)]. 
His Lordship further observed: “Even where a proper trading account, 
unexceptionable in every respect from the point of view of sound commer- 
cial principle, has been submitted, it is liable to be trimmed so as to bring it 
into conformity with the special provisions of the Income Tax Acts.** 

The source from which the money expended came is not in every 
case the test: in some instances it is the application and not the origin 
of the money that provides the real criterion [The Commissioners of Inland 
Revenue vs. Hagart atid Burn-Murdoch (1929), 14 T.C. 433 (442) ; 1929 
A.C. 386]. 

The remoteness of the object of a subscription from the purposes of 
the subscriber’s business may render the item inadmissible as a deduction 
[Morley vs. Lawford Company (1928), 14 T.C. 229 (237)]. The judgment 
in which this observation was made was overruled on appeal. 

What is allowed in one business could not be allowed in another; 
what is wholly extraneous in one business may be germane to another: 

{ibid., (1928), 14 T.C. 229 (244), Lord Hanworth, M.R.]. 

The expenses of running any business are taken into account in a profit 
and loss account, but that does not extend to money earned and applied in 
the extinction of debt. That is regarded not as money ^^etit m eanxing: 
incofhe but as money devoted to another purpose after it been 



and become profit [Carnoustie Golf Course Committee \s. Commissioners of 
Inlaftd Revenue (1929), 14 T^C. 498 (511), per Lord Sands]. 

If a landlord acquired and uses premises exclusively for the purposes 
of his own trade, a statutory burden imposed on him in respect of those 
premises is a trade expense [Commissioners of Inland Revenue vs. Scottish 
Central Electric Power & Co,, (1931), 15 T.C. 761 (786), per Lord Atkin]. 

A burden which is imposed on an owmer of property and for which he 
is liable, whether or not he carries on his trade in the property, is expendi- 
ture which he solely incurs as an owner and not as a trader: [ibid., 15 T.C. 
796, per Lord Thankertonj . 

The circumstance that a payment is a lump sum payment in one year 
in lieu of annual payments in a number of years does not prevent it from 

being a deductible expense ; the question is whether the annual expense 

that this lump sum pa3*ment frees you from is chargeable against revenue 
[Anglo-Persian Oil Co. vs. Dale (1931), 16 T.C. 253 (260-1), per Rowlatt, 
J. ; Morgan Crucible Co. vs. Commissioners of Inland Revenue (1932) , 
17 T.C. 311 (317) ; (1932) 2 K.B, 185; per Rowlatt, J.]. 

But the charge against revenue must be got rid of simply by a payment 
and not by the acquisition of a capital asset; [ibid., 16 T.C. 261; 17 T.C. 
317]. 

The cases upon the point of what is attributable to revenue, and what 
to capital account, run upon fine lines of distinction [Anglo-Persian Oil Co, 
vs. Dale (1931), 16 T.C, 253 (266) ; (1932) 1 K.B. 124, per Lord Hanworth, 
M.R.]. 

Illustrations of certain items which arc on different sides of the line 
were given by Lord Hanworth, M.R., from decided cases in Anglo-Persian 
Oil Co.'s case. See 16 T.C. at page 267. 

In deciding whether or not expenditure is deductible in arriving at 
profits, the test whether the money paid is provided from the fixed or the 
circulating capital comes as near to accuracy as can be [Anglo- 

Persian Oil Co, vs. Dale (1931), 16 T.C. 253 (268); (1932) 1 K.B. 124, 
per liOrd Hanworth, M.R.]. 

There are many items of expenditure which a prudent trader might 
incur, but the dictates of prudence are not the true test [The Thomas 
Merthyr Colliery Co. vs. Davis (1932), 17 T.C. 519 (562) ; (1933) 1 K.B; 
349, Lord Hanworth, M.R.]. 

In deciding whether or not aii expense has been ‘'wholly and exclusive- 

laid out for the purposes of trade, etc., the Court must always tread a 
harirow path f Hanworth,* M.R., 17 T.C. 562 (^^) J. 7^ 

wtfHadfd to 

■ out: tre^r:.; 
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absence of trade {The Thomas Merthyr Colliery Co., Ltd. vs. Dams (1932), 
17 T.C. 519 (566) ; (1933) 1 K.B. 349, per Slesser, LJ.]. 

It is a mistaken notion that, unless an expense is profitable, it is not a 
legitimate deduction [The Commissioners of Inland Revenue vs. The Falkirk 
Iron Co., Ltd. (1933), 17 T.C. 625 (630-1), per The Lord President 
(Clyde) : ibid., at page 632, per Lord Sands]. 

instances — 

The expenses necessary to sell beer produced by a brewery and exclu- 
sively for the purpose of selling it are deductible. If a brewer sets up a 
depot at a distance from his main brewery for the purpose of increasing 
his sales, the annual expense of that depot is an expense deductible as 
exclusively incurred for the purpose of his business of selling beer. The 
cost of purchasing, if he does purchase such a depot, would not be deductible, 
not because it is not exclusively for the purposes of the business but because 
it is a capital expenditure and not an annual expenditure in respeCt of 
income.Then if, in order to sell his beer, he has to employ an agent and 
pay the agent, the payment of that agent is an expense of selling the beer 
so far as it is exclusive. If a brewer sells his beer by the familiar process 
of' having tied houses, the annual expense to the brewer of having those 
■tied houses is an expense of selling the beer which has to be deducted before 
profits may be arrived at [Smith vs. Lion Brewery Co., Ltd. (1909), 5 
T.C. 568 (571-2) ; (1909) 1 K.B. 711, per Channell, J.]. 

A payment to get rid of a servant in the interests of the trade is a 
proper deduction [Mitchell vs. Noble Ltd., (1926), 11 T.C. 372 (413, 415)]. 

Damages for wrongful dismissal of an employee may be allowed as a 
deduction [Royal Insurance Co. vs. Watson (1896), 3 T.C. 500 ( 505, 506) ; 
(1897 A.C. 1]. 

The consideration paid by a trader for banking facilities is an expense 
of his business [Scottish North American Trust vs. Farmer (1910), 5 T.C. 
693 (698)]. 

Law costs essential to the earning of profits are admissible deductions 
[Usher's Wiltshire Brewery vs. Bruce (1913), 6 T.C. 399 (410).; (1914) 
1K.B. 357]. 

A loss on shares taken up by a person whose business it is to buy or 
sell shares or to take up shares might be deductible in computing profits 
[Stott vs. Hoddinott (1916), 7 T.C. 85 (91)]. 

Losses sustained by a railway company in compensating passengers 
for accident in travelling might be deducted [Strong & Co, vs. Woddifietd 
(1906), 5 T.C. 215 (219) ; (1906) A.C. 448]. 

IfOSS arisin|^ from a window Shptti^r faiUitg from a grocer** 
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injuring a passer-by ought not to be deducted from the grocer’s profits 
\ibvl.\. 

The salary of a private secretary, employed by a partner in many 
concerns to keep an account of his income and expenses, is not an admissible 
deduction in computing the liability of the latter to income-tax [Aikin vs. 
Macdonald’s Trustees (1894), 3 T.C. 306 (309)]. 

There are expenses in connection with the plant of a business that 
would not properly be set against the income of the year, and which yet 
may not add to the capital value of the plant [Granite Supply Association, 
Ltd. vs. Kitton (1905), 5 T.C. 168 (171)]. 

The cost of improvements is not an admissible deduction from profits 
[Highland Railway Co. vs. Balderston (1889), 2 T.C. 485 (488)]. 

For answer to the question whether the cost of pit sinking is ever 
allowable as a deduction from profits of a mine see Coltness Iron Com- 
pany vs. Black (1881), 1 T.C. 287 (312, 323) and Morant vs. Wheal Gren- 
ville Mining Co. (1894), 3 T.C. 298 (302, 303). 

In certain cases the cost of making the shaft may be allowed as 'working 
expenditure; it is a question of fact in each particular case [Morant vs. 
Wheal Grenville Mining Co. (1894), 3 T.C. 298 (302, 303)]. 

Subscriptions to an association for keeping up prices are sums ex- 
pended for the purposes of trade [Grahamston Iron Company vs. Crawford 
(1915), 7 T.C. 25 (28)]. 

The cost of management of trust property is an expense for domestic 
or private purposes [Aikin vs. Macdonald’s Trustees (1894), 3 T.C. 306 
(309)]. 

P'or a review of cases dealing with the disallowance of capital charges 
as a deduction from profits, see The Aliansa Company vs. Bell (1904), 5 
T.C. 60 (69-70). 

Bonus paid to servants under fair and legitimate circumstances for the 
encouragement of servants and pensions paid to old servants of the trade 
are admissible deductions [Commissioners of Irdand Revenue vs. Bell 
(1927), 12 T.C. 1181 (1189)]. 

If a member of a manufacturers’ association purchases raw materials 
from the association at prices exceeding the price paid by the association, 
he is under certain circumstances entitled to deduct as a business expense 
the entire price paid by him to the association [Charles Clifford & Son, Ltd, 
vs, Puitick, and Charles Clifford & Son, Ltd. vs. Commissioners of Inland 
(1928), 14 T.G. 189 (^^ 

multiple sbqp pjiopriefbr is clearly not entitled to deduct any part ; 
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and Eastmans Ltd, vs. Commissioners of Inland Reveime (1927), 14 T.C. 
218 (223)]. 

A circus proprietor, or the proprietor of a travelling business, is en- 
titled to deduct his moving expenses {ibid., 14 T.C. 225]. 

Expenditure on advertisement is a permissible deduction since it is an 
expense directly inviting trade to the business [Morley vs. Lawford & Co., 
140 L.T. 125; (1928) 14 T.C. 229 (237)]. [The judgment in which this 
observation was made was overruled on appeal.] 

Where a trader dispenses with the services of an agent or servant, any 
payment for the cancellation of the agency or service agreement is properly 
chargeable to revenue [Anglo-Persian Oil Co. vs. Dale, (1932) 1 K.B. 124, 
16 T.C. 253 (269)1. 

A payment by a trader to the owner of business premises [abroad] for 
the possesion and use of them is, prima fade, an outgoing which has to 
be provided for before you can see whether the business shows a profit 
[The Union Cold Storage Co., Ltd. vs. Adamson (1930), 16 T.C. 292 (318, 
323, 330)]. 

A payment [of rent] which is covenanted to be made quarterly in every 
V year, although some may be repaid if the business fails to reach a pres- 
cribed standard of success, is an allowable expense: [ibid.]. 

Expenditure on accountancy [Allen vs. Farquharson Brothers & Co. 
(1932), 17 T.C. 59 (65-66)] Finlay, J., held that this was not an expenditure 
,for the purpose of earning the profits. He observed: ‘T cannot see that 
the profits were in the slightest degree altered, either increased or dimi- 
nished, as result of this expenditure. I feel compelled to hold that 

this was an application an exceedingly proper application of 

profits after they have been earned and was not an expenditure necessary 
to earn the profits.” 

The Crown claiming a share of profits (for income lax is a part of the 
profits) is bound to allow a deduction for a compulsory payment without 
which those particular profits w^ould never have been earned at [Smith 
vs. Lion Brewery Co., Lid. (1909), 5 T.C. 568 (578) ; (1909) 2 K.B. 912, 
per Farwell, L.J.]. 

It is the custom, and it is right, to allow accountancy charges in the 
computation of profits for tax purpose [Worsley Brewery Co., Ltd. vs. 
'Inland Revenue (1932), 17 T.C, 349 (355, 359, 360)]. 

Any sums expended for the purpose of preventing deterioration (of a 
colliery whilst it is not worked), or for maintaining the machinery whilst the 
business is not being carried on, would appear to be allowable deductions 
[The Thomas Merthyr Colliery ^Co., Ltd. vs, Dat'ir (1932), 17 T.d* 519 
(568), (1933) 1 K:b. 349]. 
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Annual Value of Business Premises — 

If premises are taken for the purposes of business, the rent under the 
lease is money wholly and exclusively laid out for the. purposes of the 
business ; the purpose of the outlay does not alter becau.se it is found that 
the carrying on of the business in the particular premises is unprofitable 
{The Commissioners of Inland Revenue vs. The Palkirk Iron Co., htd. 
(1933), 17 T.C. 625 (632) ]. 

If rent is paid to an outsider it is immaterial (in computing business 
profits) that there is a wide divergence between the rent and the annual 

value but that cannot apply where you have a partnership and 

where two partners pay, and one receives {The Commissioners of Inland 
Revenue vs. Vcitch & 'Co. (1933), 18 T.C. 305 (313-14), (1934) 1 K.B. 
535]. 

Where, although the tenant is a partnership and the owner happens to 
be a partner, the ordinary relationship of landlord and tenant exists, the 
rent is v.'ithin Rule 3 (c) of Cases I and fl. Schedule D: ihid., in the Court 
of Appeal at page 318. 

because the premises are supplied for the use of the 

partnership by the owner, not in his capacity of partner at all, but in his 
capacity of landlord : ibid., at page 319. 


Old Section. 

(2) Such profits or gains 
shall be computed after making 
the following allowances, 
namely: — 

(t) any rent paid for the 
premises in which 
such business is car- 
ried on, provided that 
when any substantial 
part of the premises 
is used as a dwelling- 
house by the assessee, 
• the allowance under 
this clause shall be 
such sum as the In- 
come-tax Officer may 
determine having re- 
gard to the propor^ 
tiOMaf paf# so used i 


New Section. 

(2) Such profits or gains 
shall be computed after making 
the following allowances, 
namely : — 

(t) any rent paid for the 
premises in which such 
business, profession or 
vocation is carried on, 
provided that when any 
substantial part of the 
premises is used as a 
dwelling-house by the 
assessee, the allowance 
under this clause shall 
be such sum as the 
Income-tax Officer 
may determine having 
regard to the 
tiqml amvu^ of 
■ i/ie ■so;Medv,,-^ 
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Rent paid for business premises—^ 

Under Section 10 (2) (i) allowance is granted in respect of any rent 
paid for the premises in which business, profession or vocation of the 
assessee is carried on. But if any substantial part of the premises is used 
as a dwelling-house by the assessee the Income Tax Officer is given full 
discretion to determine the amount of allowance to be made having regard 
to the proportional annual value of the part so used. 

The Income Tax Manual, 7th Edition, contained the following direc- 
tions on this clause : — 

Allowance on account of rent of business premises. [Sec. 10 (2) (i)] — 
The allowance referred to in this clause is only in respect of that portion 
of the premises in which the business is carried on and the same limitation 
applies to all allowances relating to premises or buildings in clauses (ii), 
(iv), (v), (vi) and (viii). Where premises are owned by the owner of 
the business, of course no allowance on account of rent is permissible, since 
the owner is not liable to pay tax on the annual value of such premises 
under Sec. 9. Where the trader resides in a part of the business premises, 
the full rental cannot be set against the profits and the Income-tax Officer 
must, in each case, determine the portion of the rent that may so be set 
off.” (Income Tax Manual, para. 55.) 

In order to satisfy the requirements of this clause the amount claimed 
as deduction must be — 

(1) rent; 

(2) rent paid; 

(3) rent paid for the premises; 

(4) rent paid for the premises in which such business, etc., is carried 

on. 

The word 'paid’ is explained in Sub-section (5) of this section. 

**Premises *^ — its meaning — 

The word 'premises’ is nowhere defined. It is ordinarily used to 
mean house, building, with grounds and appurtenances. It may also 
mean houses, lands or tenements. In the case of Isabella Coal Co., Ltd. 
[(1926), 53 Cal. 76= (1926) Cal. 396=2 I.T.C. 87] a colliery was taken 
to come within this description. Chatterjee, J., observed: "The word 
‘premises’ is not defined in the Act. It is used with reference to buildings, 
but it is also used with reference to land, and there is nothing to show that 
in law the expression is restricted to buildings. We think that the expres- 
sion is wide enough to cover a coal mine." Cuming, J., in the same case 
came to the same conclusion. He observed: "The expression 'premises’ 
has never as far as I know been legally defined. It has been in one case 
held to mean a. 100 acres park. Popularly no doubt ‘premises’ usually means 
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a building. Legally I do not think it does. We often hear the expression 
‘house and premises’ which clearly shows that the premises are not the 
house only. I am of opinion that a colliery is a premises.” 

That a colliery is a "premises” seems to have been assumed without 
question in Commissioner of 'Income Tax vs. Kameshwar Singh by the 
Patna High Court as also by the Privy Council. See (1929) 9 Pat. 240, 
(1930) Pat. 81, 4 I.T.C. 283 for the High Court judgment and (1933) 
60 LA. 146, (1933) P.C. 108, 6 I.T.C. 401 for tlie judgment of the Judicial 
Committee. 

It should be noticed that in this clause the premises arc not described 
as the premises of which the assessee is only the tenant. Compare this 
clause with clause (ii) in this respect. The premises in this clause, there- 
fore, could have as well been the premises owned by the assessee and any 
rent for such premises could have been covered by this clause but for the 
word "paid’. The use of this word excludes the premises owned by the 
assessee from this clause. It will also be pertinent to notice here that when 
buildings or lands appurtenent thereto owned by an assessee arc occupied 
for the purposes of any business, profession or vocation carried on by 
him, such property is excluded from assessment under Sec. 9. The probable 
rent for such premises is thus allowed for in assessing the total income of 
the assessee and he is not in any worse position in this respect than one 
who carries on business in hired premises. 

As to the position when the business is carried on by a firm in premises 
owned by a partner, see below. It may only be noticed here that Sub- 
section (4) (b) is confined in its operation to clause (xii) only and does not 
affect clauses (i), (ii) and (iii). 

Premises in which such business is carried on — 

Premises the rent for which is allowable deduction under this clause 
must be the one in which the business in question is carried on. A ques- 
tion may arise as to whether there is to be any correlation in time between 
(1) the period during which business is carried on in the premises, (2) the 
period for which rent is paid, (3) the period of which the profit is being 
assessed and (4) the year of assessment. Take the following illustrations:-— 

(1) . Business is being carried on in certain premises in 1940-41. 

Lease of the premises was taken by a different person in 
1936-37 when this business was being carried on in a different 
place. In 1939-40 this lease was purchased by the present 
assessee and he paid arrears of rent for 1937-38, 1938-39 
and 1939-40 in the year 1939^. 

(2) ,Buslnes$ was carried tta ito certain premises during 1939-!^< 
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again it is being carried on elsewhere. Rent for the premises 
for 1938-39 and 1939-40 was paid in 1939-40. 

(3) Business is being carried on in certain premises since 1939-40. 
Rent for the premises for 1938-39, 1939-40, 1940-41 and 
1941-42 is paid in 1939-40. 

The question is whether in these cases the assessee in his assessment for 
1940-41 can claim allowance under clause (i). Is it necessary that the busi- 
Jiess is to be carried on in the premises at the time of assessment? The 
. i)resent tense used in the clause may indeed be taken as referring to the year 
of assessment. The correct view, however, seems to be that it refers only 
to the previous year, the income, profits or gains of which period is being 
computed. 

As regards the rent i>aid it seems that arrears of rent for the period 
during which the premises did not satisfy the description of being the one 
in which business is carried on, shall not be allowable. Though not directly 
deciding the point the Judicial Committee in the Darbhanga case (60 LA. 
146) cited above seems to have taken that view. '‘It is not rent for any 
period of his possession,” observed their Lordships and this was one of 
the grounds on which the arrear rent paid was disallowed. 

As regards future rents paid in advance the same objection may be 
raised. If rent is to be for the premises for the period during which busi- 
ness is carried on in it, there is no knowing whether such future period 
will satisfy the requirement. Further, such advances may not be rent at 
all at the time when paid. 

It should be remembered that though a particular item of expenditure 
may not come within this clause, it may yet be allowable deduction under 
some other clause (say, clause xii). . 

The assessees carried on business in partnership at premises which were 
owned by the senior partner. Under the terms 
partnen^^^^ owned by a partnership the assessees were permitted 

to use and occupy the premises for the business 
of the partnership at a specified annual rent so long as the seinor partner 
w^ould think it fit. In the King’s Bench Division Finlay, J., disallowed any 
deduction of this rent paid to a partner. But on appeal Lord Hanworth, 
M.R., and Slcsser and Romer, LJJ., unanimously allow^ed the deduction. 
Slesser, L.J., observed that it was an ordinary landlord and tenant agree- 
ment in which one of the partners happened to be the landlord and the 
partnership were the tenants. Approach to such cases should be made 
in the light of the capacity in which the partner receives the paym^L!^ 
This test was in the mind of Romer, LJ., when he observi^: 'Tn the pre* 
sent case it appears to me that the premises were supplied fbr the use of 
the partnership by the partner who owned them, hot m hU 
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partner at all, but in his capacity of landlord of the premises’" [Heastie vs. 
Veitch & Co. (1932), (1934) 1 K.B. 535; 18 T.C. 305]. 


Rent, what is 

The high rent paid by a person for certain premises because of the 
large profits to be made from carrying on business there may be a rent in 
the true sense of the term. “The fact that the brewer is willing to give 
a very much higher rent for a public house because of his anticipation, if 
he becomes lessee, of making very large profits from the supply of beer 
to the house, ought not to be taken into consideration in ascertaining the 

annual value but it by no means follows from that that the large 

rent which, in the end, he pays for the premises, because of his anticipation 
of profits, is not a rent in the true sense of the term. The two things have 
no connection whatsoever’" [per Romer, LJ., in Alfred Leney & Co., Ltd. 
vs. Whelan (1934-36), 20 T.C. 321 (363-364)]. 


In some cases the royalty based upon the amount of mineral raised 
may be treated as a capital expenditure, that is to 
Royalty for mines. purchase price for the mineral. 

But where the royalty paid is a “minimum” royalty, that is to say, where the 
tenant has to pay it whether or not he raised any coal at all, such royalty may 
properly be considered as rent and if paid in arrears it should be deducted 
as though it had accrued in the year in which it was paid [Maharaja of 
Durbhanga vs. Commissioner of Income Tax (1929), 9 Pat. 240=1930 Pat. 
81=4 I.T.C. 283]. One of the questions in this case was whether the assessee 
was legally entitled to deduct the arrears of royalty in respect of certain 
mines which had accrued in previous years up to the date of his possession 
of the mines. 


The matter went up to the Privy Council [see Commissioner of Income 
Tax vs. Kameshwar Singh (1933), 60 I.A. 146= (1933) P.C. 108=6 I.T.C. 
401]. The Judicial Committee reversed the decision of the Patna High 
Court on the question having regard to the nature of the particular trans- 
action out of which the question arose. The material fact in regard to the 
transaction was that the assessee had agreed to accept the transfer of the 
colliery in part satisfaction of a person’s liability to him on the footing 
that it was worth a certain sum. He did not know that arrears of unpaid 
rent had accumulated which he would have to pay to the superior landlord. 
Their Lordships took the view that had he known this fact he would have 
correspondingly diminished the sum at which he was prepared to take the 
colliery. Moreover, it was admitted that the assessee had a claim against 
the transferor-debtor for the difference although he might not be able to 
recover it. If it were recovered, it would properly be credited in diminu- 
'^tion of the figure at which the colliery was taken over and would not enter 
the profit and loss account of working the colliery. Hence their Lordships 
held that arrears of royalty paid by the assessee were not deductible, 
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An assessee entered into an agreement with Government for the 
^ Monc ’d for ex ®*cavation of shells from certain Government 
cavation of etipiig , " lands. The agreement was described as a lease' 

and under it the assessee was to have the exclu- 
sive privilege of excavating chunani shells within the area specified in 
the agreement. For this privilege he agreed to pay a certain sum in 
instalments. It was held by the Madras High Court (Beasley, C.J., 
Ramesam and Sundaram Chetty, JJ.) that the sum so paid was not rent 
under Section 10 (2) (i) but were of a capital nature and were not 
therefore deductible under Section 10 (2) (ix) [Commissioner of Income 
Tax vs. U. Chengalvaroya Mudaliar (1934), 58 Mad. 1 = (1934) Mad. 
617=67 M.L.J. 350=1934 I.T.R. 395=7 I.T.C. 323]. This decision was 
followed by the same High Court (Beasley, C.J., Mockett and Lakshamana 
Rao, JJ.) in Commissioner of Income Tax vs. P. T. Chengalvaroya 
Chettiar, [(1936) IX.R. 1937 Mad. 792=A.I.R. (1937) Mad. 300=10 
I.T.C. 136=1937 I.T.R. 70]. 


A company took on lease a cotton ginning factory and the assessee 
. entered into an agreement with the company for 

tiomS^ffl^profits.^ *' ginning of his cotton. It was stipulated 

between them that besides the ginning charges, 
Which were fixed in the agreement, the company would be entitled to one- 
third of the net profits calculated after making certain deductions. In 
case of loss no sum was to be paid to the company nor was the company 
liable to any contribution on that account. In the accounting year the 
assessee paid to the company a certain sum towards ginning charges and 
in addition paid one-third of the net profits earned by the assessee. The 
assessee claimed to deduct the latter sum from his total income on the 
ground that it came under Clause (i) or Clause (ix) of Section 10 (2). 
The Xahore High Court held that the share in the net profits, being a 
fluctuating item, could not be treated as rent. Nor was the sum allowed 
as a deduction under Section 10 (2) (ix) [Gopi Nath Vir Bhan vs. 
Commissioner of Income Tax, (1937) I.L.R. (1938) L,ah. 426=A.I.R. 
1938 Lah. 530=1938 I.T.R. 243]. See also notes under the new Section 
10 (2) (xii). 


Old Section. 

(m) in respect of repairs, 
where the assessee is 
the tenant only of the 
premises, and has 
undertaken to bear the 
cost of such repairs, 
the amount, paid on 
account thereof, pro- 


New Section. 

(«) in respect of repairs, 
where the assessee is 
the tenant only of the 
premises, and has un- 
dertaken to bear the, 
cost of such repair^^JI 
the amount paid on ac- 
count thereof, provided 
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Old Section. 

vided that, if any sub- 
stantial part ' of the 
premises is used by the 
asscssee as a dwelling- 
house, a proportional 
part only of such 
amount shall be allow- 
ed; 

R^Murs Undertaken by Tenant — 

Under Section 10 (2) (ii) allowance is granted in respect of repairs 
of the premises where the assessee is only the tenant of the premises 
and has undertaken to bear the cost of such repairs. Ordinarily the full 
amount paid on account of the repairs is allowed as deduction. But if 
any substantial part of the premises is used by the assessee as a dwdliiig 
house, only a part of the said amount will be allowed. 

The following extract from the Income Tax Manual will give some 
guidance on this clause: — 

"‘Allowances on account of repairs of business premises . — 
(i) Where the assessee is himself the owner of his business premises, 
he is allowed as a deduction the amount spent on repairs each year 
on the portion of the premises used for the purposes of the business 
under Section 10 (2) (v) ; where he is the tenant of the premises 
he is, under Section 10 (2) (ii), allowed the amount expended by 
him on repairs if his lease requires him to execute repairs. Where 
the premises are occupied partly as a residence and partly fpr the 
purposes of a business, the same proportion of the disbursements 
on repairs should be permitted to be deducted as is taken in 
calculating the rent permissible under Section 10 (2) (i)”. 

[Income Tax Manual, 7th edition, para. 56.] 

The Premises — 

These words refer to the premises of the description given in Clause 
(i), i.e., the premises in which such business, profession or vocation is 
carried on. .. 

“Substantial’ ParP*—r 

The word “substantial” in Clauses (i) and (ii) is rather unhelpfuh 
There is no fixed standard to decide what portion of the premises 
Be called substantial. While the decision in this respect deprads niainly 
ow'Tsicts, the standard of decision- may vary witji the mind of the Incoifie 


New Section, 

that, if any substantial 
part of the premises is 
used by the assessee as 
a dwelling-house, a 
proportional part only 
of such amount shall be 
allowed; 
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Dwelfing House—: f 

"The meaning of the words to 'dwell’ is really to live in a house ; 
that is, to live there day and night; to sleep there during the night, and 
to occupy it for the purposes of life during the day” [per The Lord Chief 
Baron in Riley vs. Read (1879), 1 T.C. 217 (219)]. In this case a 
building was occupied by a working men’s club, which occupied the ground 
floor for the ordinary purposes of the club and let the upper floor to an 
auctioneer for an office, no person sleeping on the premises. It was held 
by the Exchequer Division that it was not an “inhabited dwelling-house”. 

But in Smith vs. Dauney [(1904), 5 T.C. 25, 20 T.L.R. 444] a 
dwelling-house furnished ready for use was held assessable to the Inha- 
bited House Duty though it was not dwelt in or slept in by any person 
during the year. Channel, J., observed: "It is occupied, it is habitable, 
it is a dwelling-house, it is ready for occupation as a dwelling-house, and 
not for something else. If it had no bed-room furniture in it, or something 
of that sort, but only class-room furniture or gymnasium apparatus or 
something of that sort it would come under a different category as not 
being a dwelling-house at all, apart from the word ‘inhabited’. But in the 
condition in which this is, it is ‘occupied’ as a dwelling-house although 
not ‘inhabited’ as a dwelling-house, because it has the full furniture of a 
dwelling-house there and is ‘occupied’ for rating purposes. It seems to 
me, therefore, that it is to come into charge”. Thus his Lordship inter- 
preted the word ‘inhabited’ as ‘inhabitable’. 

It may be noticed here that in this clause no allowance is made on 
account of the premises owned by the assessee himself. Any expenditure 
incurred on this account in respect of the premises being the property of 
the assessee will not thus be an allowable expenditure under this clause 
and may not at all be allowable unless the same comes within Clauses (v) 
or (xii). In order to come within Clause (v) the repairs must satisfy the 
requirement of being current repairs within the meaning of that clause 
and in order to come within Clause (xii) the expenditure must be an ex- 
penditure laid out or expended wholly and exclusively for the purposes 
of such business, profession or vocation and not being in the nature of 
'•apital expenditure. Every repair charge may not satisfy these require- 
ments. It will always be a question of degree and hence a question of 
fact to be determined finally by the Commissioner of Income Tax or the 
Tribunal when the latter is established. See, in this connection, Rathan 
Singh vs. Commissioner of Income Tax, (1926) Mad. 462. As to the 
meaning of the expression “laid out or expended wholly and exclusively 
for the purposes of the business” see Strong vs. Woodifield, (1906) A.C. 
448 (453), per Lord Davey. I 

As has been noticed above. Cause (v) makes allowance for the 
amount paid on account of current repairs. But for aoch expresi 
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provision it could very well be contended that no allowance need be 
made for repair of the premises owned by the assessee, for so far as 
the repairs necessitated by the ordinary wear and tear are concerned they 
are amply provided for in Clause (vi) while making depreciation 
allowances. The case of Caledonian Railway Co. vs. Banks (1880), 1 
T.C. 487 may be referred to in this connection. So far as more extensive 
repairs are concerned these may indeed be of the nature of capital 
expenditure only. It may be pertinent to notice here that the buildings or 
lands appurtenant thereto owned by the assessee and used for the purposes 
of the business are left out of account altogether and no income of such 
property is brought under assessment. See Section 9. These premises are 
looked upon more or less as capital invested in business. 


Old Section. 

(m) in respect of capital 
borrowed for the pur- 
poses of the business, 
where the payment of 
interest thereon is not 
in any way dependent 
on the earning of pro- 
fits, the amount of the 
interest paid; 


New Section. 

(m) in respect of capital 
borrowed for the pur- 
poses of the business, 
profession or vocation, 
the amount of the 
interest paid : 


Provided that no allowance 
shall be made under 
this clause in any case 
for any interest 
chargeable under this 
Act which is payable 
without British India, 
not being interest on a 
loan issued for public 
subscription before the 
1st day of April, 1938, 
except interest on 
which tax has been 
paid or from which tax 
has been deducted 
under section 18 or in 
respect of which there 
is an agent in British 
India who may ^be 
assessed under Section 
43 or, in the case pf a 
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Old Section. 


Bxplanatio n . — Recurring 
subscriptions paid periodically 
by shareholders or subscribers 
in such Mutual Benefit Socie- 
ties as may be prescribed, shall 
be deemed to be capital bor- 
rowed within the meaning of 
this clause: 


New Section. 

firm, for any interest 
paid to a partner of the 
firm; 

Bxplanatio n . — Recurring 
subscriptions paid periodically 
by shareholders or subscribers 
in vSuch Mutual Benefit Socie- 
ties as may be prescribed, shall 
be deemed to be capital bor- 
rowed within the meaning of 
this clause: 


Interest on Csyiital borrowed — 

By Section 10 (2) (iii) allowance is granted for the amount of 
interest paid on capital borrowed for the purposes of business, profession 
or vocation. 


Dictionary meaning. 


A very good working definition of ‘Interest’ will be found in Bell’s 
Dictionary. It runs as follows: — “Interest of 
money may be defined to be the creditor’s share 
of the profit which the borrower or debtor is presumed to make from the 
use of the moneJ^ Otherwise stated, it is just recompense to the creditor 
for being deprived of the use of his money’’. 


/Ulowance in respect of borrowed capital—* 

Before the amendment an allowance under this clause, could only 
be made where payment of the interest was not in any way depen- 
dent on the earning of the profits. It could not be allowed, therefore, in 
respect of any borrowings the interest on which was not payable unless 
profits were earned or the interest on which varied according to the 
amount of the profits earned. The law is now changed in this respect. 

In order that the amount of the interest may be allowed as a deduction 
the clause now requires : — 

1, The amount of the interest is paid; 

2. The interest is in respect of capital borrowed; 

,3. The capital is borrowed for the purposes of the business, pro- 
fession or vocation; 

4. (o) The interest is not payable without British India; 

(t) In the case of a firm, the interest is not paid to a partner of 
the firm. 

’ N.B.'—lt the interest is payable without British India even then it 
: ■ ; will be an allowable deduction— 

V it (»)-. tax has been paid on it 
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or if (ii) tax has been deducted from it under Section 18 
or if (in) tax can be levied in respect of it under Section 43. 

[For the principle underlying (i) to (iii) see 
Earl Howe vs. Inland Revenue (1919) 2 K.B. 
336 (344) and Paton vs. Commissioners of 
Inland Revenue (1936) 2 K.B. 59, 21 T.C. 626, 
(1938) A.C. 341, per Greene, LJ.]. 

or If (iv) the interest is Interest on a loan issued for public 
subscription before 1st April 1938. 

The question no longer turns upon how the payment 
of interest is related to the earning of the profits. 


Meaning of *'the busi- 
ness”. 


The meaning of the expression ‘‘the business” in Section 10 (2) (iii) 
has been held to mean the business whose profits 
are being assessed and assessed, moreover, in the 
year under consideration [per Coutts-T rotter, 
C.J., in Commissioner of Income Tax vs. Somasundaram Chettiar (1927), 
54 M.LJ. 436=(1928) Mad. 487=2 I.T.C. 505]. Coutts-Trotter, C.J., 
observed: ‘The whole scheme of the section, as I understand it, is that 
the deductions to be made are such deductions as represent sums of 
money which it is necessary to pay out in order to earn the very profits 
which are under review to be taxed, such as any rent paid for the premises 
in which such business is carried and repairs”. 


Section 10 applies to “Business” assessable under the Act and the 
Scope and applicabi- “allowance” referred to in Sub-section 2 (iii) of 
lity. Sec. 10 cannot be made unless it is established that 

the loan was raised for the purposes of the business. Where, therefore, 
an assessee lent money to his tenants and was being assessed in respect of 
the profits of this money-lending business an allowance could not be made 
on account of interest paid by him on money borrowed for the purpose of 
paying the land-revenue merely on the ground that had he not advanced 
money to his tenants there would have been no occasion for his borrowing 
money for the land-revenue [//. T, Conville vs. Commissioner, (1936) Lah, 
595=1936 I.T.R. 1371. 

But where an assessee, carrying on money-lending business, borrowed 
money for his business and let it out to his constituents and he was obliged 
in the course of his business to receive agricultural lands in repayment 
of his debts, the Madras High Court held that he wiis entitled to' a 
deduction of interest paid by him on so much of the capital borrowed 
by him for business purposes as was represented by the agricultural land^ 
got in. Their Lordships held that in the absence of any express provi- 
sion in, the Act, the assessee was not to be deprived of the advantage$> ; 
inferred by Exemptions under Section 10 (2) (iii), because the capita 
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benefiting therefrom by means of permissible deductions happened to 
produce a non-taxable income [Chellappa Chettiar vs. Commissioner of 
Income Tax. (1937), I.L.R. 1937 Mad. 734=A.I.R. (1937) Mad. 393= 
1937 I.T.R. 97]. 

In order to claim an allowance in respect of interest paid on borrowed 
capital it must be interest paid during the year 
in^Sryear"of JccoS account. It may be interest actually paid in 

cash, which is the cash basis of accounting, or it 
may be by adjustment, which is the mercantile basis of accounting. It 
does not matter which method is adopted. The whole question depends 
upon what the arrangement was between the assessee and his creditor 
{per Beasley, J., in Commissioner of Income Tax vs. Peihaperumal 
Chettiar, (1928), A.I.R. (1929) Mad. 34=55 M.LJ. 850=3 LT.C. 278]. 

Interest paid to partner — 

Section 10 (4) (b) which is a new provision prohibits any allowance 
in respect of any payment by way of interest 
Advance of Capital. made by a firm to any partner of the firm but its 

(.operation is limited only to Clause (xii) of Sec. 10 (2). See also Sec. 16 (b). 
Interest paid to partners for capital put into a firm is not an admissible 
allowance under Section 10 (2) (iii). It is merely an assignment of a 
part of the net profits in favour of the partners who are regarded as 
entitled to such assignment because they made special advances of capital. 
The new proviso added to the clause by the Amending Act VII of 1939 
provides that no allowance shall be made under this clause in the case of 
a firm, for any interest paid to a partner of the firm. This proviso seems 
to prohibit the deduction in such cases absolutely irrespective of the 
question wliether such interest is paid in respect of a genuine loan 

advanced by the partner or only in respect of capital supplied by him or 

whether the payment thereof was dependent on the earning of profits or 
not. So now no allowance can be granted where there is a genuine 

borrowing of money by the firm, in which the 

lender happens to be a partner in the firm. 
After this amendment the decision in In re Lalla Mai Hardeo DoS 
Cotton Spinning Mills [(1923), 46 All. 1 = (1924) All. 137=1 I.T.C. 266] 
will no longer be good law. 


Genuine borrowing. 


Money lent 
initial capital. 


So also deduction will no longer be permitted if a partner lends 
money beyond the initial capital to the partnership 
at an agreed rate of interest and the money is 
used for capital expenditure. The position 
before this amendment is discussed in Commissioner of Income Tax vs* 
A. L. S, P, P. L. Stibramanian Chettiar [(1928), 51 Mad. 787= (1928) 
Mad. 923=55 M.L.J. 416=3 I.T.C. 187]. Coutts-Trotter, C.J., observed 
in this case : '‘Whether the money lent is capital or a mere loan really 
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depends on the use to which it is put and not on the person from whom 
it was borrowed. If it is used for purposes similar to those for which 
initial capital is used, then it is capital in the hands of the partners by 
reason of the use which it is put to, though it was money borrowed from 
the partners. It is not the character of the lender that determines 
whether the sum borrowed is capital or not*'. But the character of 
the lender is now made pertinent in the case of firms. 


'‘It is a question of fact in each case whether the further advance 
made by a partner over and above the capital 
question of fa^t. agreed to be put in by him is really a loan by 

him to the partnership or an increase of his capital in the business made 
with the consent of the other partners’* [per Thiruvcnkatachariar, J., 
ibid.]. 


See also in this connection Bhola Shah vs. Commissioner of Income 
Tax, (1930), A.I.R. 1930 Lah. LT.C. 401; Commissioner of 

Income Tax vs. Subrarnanian Chettiar, (1928) Mad. 923, was followed 
and In re Lalla Mai, (1924) AIL 137 was distinguished. 


But where no agreement had been entered into before the partner- 
ship was started to contribute any capital or to lend any moneys nor 
any agreement to pay interest the Madras High Court held that such a 
case would not come within Section 10 (2) (iii) even as it stood before 
the amendment as there was no definite and enforceable agreement to 
pay interest [Periasamy Nadar vs. Commissioner of Income Tax, (1930) 
A.I.R. (1930) Mad. 1003^59 M.LJ. 778^^4 LT.C. 424= (1928) Mad. 
923 distinguished]. 


Difference between English and Indian Law — 

Before leaving this topic it wdll be better to notice here the difference, 
if any, between the English and Indian Statutes on this point. 

Rule 3, Clauses (f), (g), (h) and (I), of the Rules applicable to 
Cases I and II, Schedule D, are the relevant provisions in the English 
statute in this respect. These are quoted below : — 

3. In computing the amount of the profits or gains to be charged, 
no sum shall be deducted in respect of — 

^ * J|C 

• ^ ^ sK 4s 

(/) any capital withdrawn from, or any sum employed 
or intended to be employed as capital in such trade, pro- 
fession, employment or vocation : 

(gf) any capital employed in improvements of premises occu- 
pied for the purposes of the trade, profession, employ^ 
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^ . ■ 

(//) any interest which might have been made if any such sums 

as aforesaid had been laid out at interest: 

(/) any annual interest, or any annuity, or other annual payment 
payable out of the profits or gains. 

The Judicial Commissioners of Sind observed as follows in Commis- 
sioner of Income Tax vs. Tejbhandas Motumal, (1936) Sind 68= (1936) 
I.T.R, 227: “Section 10, Clause (2), Sub-clause (iii) makes a distinct 
departure from the JCnglish law which provides that interest on capital 

employed in the business is not an allowable deduction If in enacting 

the present section the Legislature intended that interest paid to a partner 
on capital borrowed from him should not be an allowable deduction from 
the profits earned, it should have said so'*. What the English law by its 
Rule (3) (h), Cases I and II, Schedule D, provides is that no sum shall 
be deducted in respect of “any interest which might have been made 
if any such sums as aforesaid (meaning any capital employed in business 
or in improvement of premises occupied for the purposes of the trade 

etc.,) have been laid out at interest'’. This prohibition has nothing 

to do with interest paid on borrowed capital. It only provides that in 
finding out the profits of a business the trader shall not be heard to 
say that in order to earn this profit he invested his own money which 
could have been invested elsewhere at interest and therefore the real profit 
of the business will be found only after deducting such interest. Such 
a claim is now^here allowed. Rule 3 (1) again disallowrs any sum in 

respect of “any annual interest or any annuity payable out of the 

profits or gains”. As has been pointed out by Konstam, this provision 
is perhaps somewhat superfluous as it would apply only wdiere these are 
payable out of “the profits or gains” and thus presupposes profits 

ascertained by an ordinary trading account, irrespective of the destination 
of the profits when made. “If any annual interest or any annuity or 
other annual payment is a necessary expense Incurred in earning the 
profits, it must be deducted in ascertaining the amount of these profits, 
and cannot be described as payable out of them”.^ 

Clauses (f) and (g) of Rule 3, howxver, now provide that in 

computing the amount of the profits or gains to be charged, *n€ sum shall 
he deducted in respect of (/) any sum employed as capital 


in such trade and (g) any capital employed in improvements 

of premises This may mean that deduction even of interest on such 


capital is prohibited, such 'interest' being sum* Hn respect of the sum 
employed as capital. In Farmer vs. Scottish North American Trust Lid,, 
(1912) A.C. 118, S T.C. 693 (708) the House of Lords refrained from 

‘ jfConstam, p. 140, Gresham Life Assurance Co, ys. Stales, (18?2) A.C 30^f 
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deciding the point. In that case Lord Atkinson observed: ‘‘Mr. Atkin 

pointed out that the words of the Rule are ‘no sum shall be deducted 

for any sum employed or intended to be employed as capital', and 

that these words could not apply to interest paid by a trading company 
for the use of money borrowed for the purposes of their trade. It is 
not necessary to decide the point. He may be right, but I prefer to rest 
my judgment on the broader ground". There his Lordship was dealing 
with the 3rd Rule in Schedule D of the Act of 1842. This is now replaced 
by Rule 3 (b) with this variation that only in place of the word “for" 
the present Rule gives the words “in respect of". 

In 71ie littropean Investment 7*rust Co, Ijd. vs. Jackson (1932), 18 

T. C. 1 at page 9, Finlay, however, say.s that “it is thoroughly 

well established by a long line of cases that it is not deductible if it is 
in truth the interest on capital". In this case the Court of Appeal held 
on a construction of Rule 3 (f) that interest paid on borrowed capital 
will be ‘a sum in respect of any sum employed as capital' within the 
meaning of this Rule and consequently will be prohibited as a deduction.^ 

It thus appears that under the English Statute interest on capital 
borrowed is not an allowable deduction and consequently Clause (iii) of 
Sub-section (2) of Section 10 of the Indian Income Tax Act is a 
departure from the English Statute in this respect. 

Interest paid in respect of capital borrowed for one business 
cannot be deducted in computing profits of another business: — 

The clause authorizes the making of an allowance for the amount of 
interest paid in resi)ect of capital borrowed for the purposes of the 
business, profession or vocation. Even before the recent amendment the 
provision was the same in this respect; only there was an additional 
requirement, namely that the payment of interest thereon was to be not in 
any way dependent on the earning of profits. The question whether the 
amount of interest paid in respect of capital borrowed for the purposes 
of one business can be allowed as a deduction from the profits of another 
business fell to be decided by the Madras High Court in Commissioner 
of Income 7'ax, Madras vs. Messrs. K. Siddha Gouder & Sons, [(1932) 
Mad. 375=55 Mad. 818=6 I.T.C. 78]. In that case the assessee was a 
Hindu undivided family and carried on a money-lending business of its own 
and also had shares in two firms doing other classes of business. The 
two firms were dissolved and their assets and liabilities being ascertained 
were distributed amongst the partners, the assessee family having received 
its share of such assets and liabilities. The total of the liabilities falling 
to the share of the assessee family was R$. 55,584 which represented 

• This prohibition seems to be of limited application in the English System: ^ 
Wari vs, Angto Arnertcan Co, Ltd, (1934), 19 T.C. 94 and the cases cited there. 



THE INDIAN INCOME-TAX ACT [S. io (2)(iiiy* 

borrowed capital of the firms, being loan taken by them from a 
third party for the purposes of the business. On this liability 
of Rs. 55,584, a sum of Rs. 6,967-0-0 was due for interest at the time 
when the two firms w'cre dissolved. The assessee family paid this sum 
as interest during the year of account and claimed to deduct it from the 
profits of its own money-lending business. This claim of the assessee was 
put forward on its behalf *‘to a great extent on the consideration of 
the question as to whether, when an assessee is carrying on more busi- 
nesses than one and in respect of one of them he has to borrow capital 
and pay interest thereon and in respect of that business in the year of 
account a loss results, such interest paid in respect of that borrowed capital 
can or cannot be set off against the profit made by the assessee in some 
other business". 

In view of the facts of this case there could have been three-fold 
answers to this contention, namely: — 

(1) Interest paid on capital borrowed is not loss to be set off under 

Section 24, but is expenditure to be deducted under Section 
10 (2) (iii). This section allows deduction only of interest 
on capital borrowed for the pur[)oses of the business of 
which profits are being computed. 

(2) The other business for which capital was borrowed was not 

in existence during the relevant year and no question of 
computation of its profit or loss could arise. Section 10 
deals only with businesses that are being carried on during 
the year of accounts. Section 24 also allows set-off of loss 
of such businesses only. 

(3) Interest paid was not in respect of any capital borrowed for 

the purposes of any business carried on by the assessee, but 
was in respect of a liability undertaken by it because of its 
connection with a dissolved business. 

The Madras High Court held that the amount of interest paid was 
a capital loss as opposed to trading loss and that as Section 24 spoke of 
loss of profits or gains this capital loss could not be allowed as a set-ofF. 
In arriving at this conclusion Beasley, C.J., relied on the decision in the 
case of Inland Revenue Commissioners vs. Burrell (1924) 2 K.B. 52, 9 
T.C. 27 and observed: “In this case the property of these two businesses 
was distributed after their dissolution, and it was capital and authority 
for this view is to be found in the case of Inland Revenue Commissioners 
vs. Burrell*. The learned Chief Justice also relied on In re Armitage 
(1893), 3 Ch. 337 and In re Crichton*s Oil Co. (1902), 2 Ch. 86. All 
these were cases relating to distribution of assets on the winding up of 
a limited company and it may be noticed here that the Judicial Committee 
of the Privy Council m Commissioner of Income Tax vs. Muthukaruppan 
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Chettiar (1935), 62 LA. 203, (1935) P.C. 117 pointed out that the 
position in respect of a partnership is different from that of a company 
and that Burrell's case has no application to the case of dissolution of a 
partnership. Lord Atkin, after pointing out what happens in the case 
of dissolution of a company, observed: “The position in respect of a 
partnership is diffei^ent. The profits are the profits of the partners, joint 
in the first instance, and if the appropriate statute so provides assessable 
as joint: but in fact representing an interest of each partner: and as 
soon as declared, constituting an obligation from the firm to each 
partner. If the Ceylon Ordinance be analogous to the English Act, there 
would be no doubt that up to May 1930, the Respondent would have been 
assessable to income-tax jointly and to sur-tax severally on the amount 

of the profits in question Being profits of the Respondent up to 

31st May 1930, how did they alter their character by ‘dissolution'? The 
account taken on dissolution ascertains what is due to the partners for 
profits, and what is due for capital. It can hardly be suggested that the 
partners share according to their capital proportions in the whole assets 
of the partnership. The sum due for undrawn profits was and remains 
a sum due by the partners to each partner: and necessarily ranks first 
before the sums due for capital can be distributed. In other words, on 
dissolution of a partnership an outgoing partner has the right to receive 
not, as in the case of a shareholder in winding up a company, only a 
share of the assets, but to receive payment of his profits, profits which 
were his before dissolution and do not cease to be his on dissolution". 

It should, however, be remembered that all the above observations 
of Lord Atkin related to the case of retirement of a partner from a 
firm. It is needless to point out that there is some difference 
between such a case and the case of dissolution of a firm on winding up 
of the business. As to retirement of a partner, see Sections 32 and 37 of 
the Indian Partnership Act; as to dissolution, see Chapter VI of the said 
Act and particularly Section 48 which deals with the mode of settlement 
of accounts between partners after dissolution of the firm. As to English 
law on these points, see Sections 42 and 44 of the English Act (53 & 
54 Viet. Ch. 39). For the cases of winding up of Companies sec Sec- 
tions 192 and 211 of the Indian Companies Act, 1913. 

Change in the position as result of the amendment of 1939 — 

It may be noticed in this connection that now that the loss of one 
period can be carried forward during next years, on similar facts in a future 
case another possible contention would be this : — 

When the amount of interest fell due the firms were carrying on 
their businesses and were carrying on their businesses at a loss. In com- 
puting their profits or gains of that period, the amount of interest would 
have b^n ah allowable deduction, and as the;,;grms incurred losses^ such: 
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deduction would have further increased the amount of loss. The amount 
of set-off under Section 24 in such an event would have been much larger 
and the assessee could have claimed the carrying forward of this entire 
loss. If, instead, it claims only a portion of that loss as set off, there is 
nothing wrong in this claim. But an answer to this contention would 
be that as the amount of interest was not paid during that period it 
could not have been allowed as a deduction even assuming that the profit 
or loss of the firms of that period was at all a relevant consideration. 
Secondly the question would have turned very much on the manner in 
which the profits of the firm were assessed: See Section 16 (1) (b) 
proviso. Section 23 (5) (a) proviso, 23 (5) (b), Section 24 (1) proviso, 
and Section 24 (2). 

Capital borrowed for the purposes of the business — 

As has already been stated, ‘"the business’" that is governed by Sec. 10 
(2)(iii) is the business whose profits are being assessed in the year under 
consideration. See Commissioner vs. Somasunilaram Chettiar [(1928), 
Mad. 487=2 T.T.C. SOS]. In this case the assessee was a money-lender 
w'ho car ried on business in Madras and also in Ipoh, a place in the Federated 
Malaya States. He claimed to deduct from the profits of his Madras busi- 
ness interest on money borrowed for the purposes of the Ipoh business. 
It was held that the deduction was not allowable. Their I^ordships were 
asked to view the Ipoh business as a branch of the Madras business, but 
their Lordships rejected this plea on the ground that no part of the profits 
made during the year under consideration were sent from Ipoh to Madras. 
In this case their T^ordships also expressed the view that the expression 
“capital borrowed for the purposes of the business” means cai)ilal borrowed 
and nsed for the purposes of the business. 

The Bombay High Court followed the view of the Madras High Court 
in In re The Provident Investment Co. [(1931), (1932) Bom. 94=6 I.T.C. 
21]. In this case tlic assessee was a finance company and as part of its 
business it invested money in various parts of the world. It borrowed a 
certain sum of money in June 1926 and employed it in the purchase of 
securities outside British India. These securities were retained outside 
British India and the income derived from them had been dealt with outside 
British India ever since that year. Their Lordships (Beaiimont, C.J., and 
Rangnekar, J.) held that the company, qua the capital which it was using 
outside British India and retaining for more than three years outside British 
India, was not carrying on a business in respect of which profits assessable 
to Indian income-tax could be eamed so that an allowance could be claimed 
for interest on capital borrov/ed within the meaning of Sec. 10 (2)(iii). 
Beaumont, C.J., observed: "lyooking at that section (Sec. 10) in the light 
of the context, tax is to be payable by an assessee under the head of lousi- 
ness’ in respect of the profits or gains of any business carried on by him. 
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Clearly that must mean in respect of the taxable profits or gains of any 
business carried on by him and the business must be one which earns 
taxable profits or gains. Then when we come lo Sub-scc. (2)(iii) an 
allowance is to be made in respect of interest on capital borrowed for the 
purpose of the business. Now, I think that again must be for the purposes 
of the business which earns or is capable of earning taxable profits. 
Whether or not in fact taxable profits are earned is not necessarily the 
criterion, because the borrowed money may earn no profit, but I think 
the ^business’ referred to in that section is a business which is so carried 
on that taxable profits may be earned and unless it is a business of that 
character a deduction for interest on capital money borrowed for tlie pur- 
poses of that business is not allow^able under the Act."’^ 

See also A, C. Macnabb vs. Commissioner of Income Tax [(1935), 
A.I.R. 1936 Lah. 1001^-^9 I.T.C. 352=^^1936 I.T.R, 306] where the Lahore 
High Court relied on the Madras and Bombay cases cited above in holding 
that where an asscssee raises cax^ital in British India to invest it outside 
British India and the interest he has to pay is an expense incurred in con- 
nexion with his outside investment, he is not entitled to deduct such interest 
from his income in British India, the said income comprising or including 
interest income paid to him on fixed deposit. 

In Harkishan Lai vs. Commissioner of Income Tax [(1929), 12 Lah. 
297= (1930) Lah. 982=4 I.T.C. 431] the Punjab High Court came to 
the decision that interest paid in British India for capital borrowed in 
British India for the purpose of a business conducted by the assessee in a 
foreign country is permissible allowance under Sec. 10 (2) if the profits 
or gains of such business are brought into British India, even though the 
assessee did not bring the whole of such profits into British India. Their 
Lordships, however, imposed this limitation that the amount so set off 
should not exceed the amount brought into British India and taxed in the 
accounting year. 

Interest on Money borrowed by Private Individual — 

Where a private individual as distinguished from a person carrying on 
business borrows money either from his bank or from any other source, he 
is not entitled to deduct the interest thereon from his taxable income 
[Mahadeo Ashram Prosad vs. Commissioner of Income Tax (1926), 6 Pat 
29= (192*7) Pat. 133=2 I.T.C. 281]. 

Firm Investing Money in Branch — 

Cases often arise in which a firm borrows money for its own business 
and uses part of it in a separate branch, which may afterwards turn out to 

* For the converse position, now (2) (iii). 
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be unprofitable. In such cases deduction of interest is permissible under 
Section 10 (2) (iii) in computing the profits or gains of the main firm for 
the year of account folldwing the year of loss. See Commissioner of 
Income Xax, Madras vs. A. L. A. R. Brothers [(1927), 52 Mad. 296= 
(1928) Mad. 1229=3 I.T.C. 209]. There the primary business of the 
assessees was one of banking and money-lending. They also traded in 
other ways and did a considerable piece-goods business under a different 
style which subsequently failed. The question was whether the assessees 
were entitled to deduct from their taxable income interest on that part of 
their borrowed capital which they had invested in the piece-goods business. 
The question was answered in the affirmative. 

Dividend paid to Subscribers — 

The Madras High Court has held that where a company did not pay 
interest to shareholders or subscribers on the capital subscribed by them 
but paid dividends to the members, the sums so paid arc not in the nature 
of interest on borrowed capital which is allowable under Section 
10 (2) (iii). The company is, therefore, not entitled to claim a deduction 
in respect of these sums[ Trichina poly Tennore Hindu Permanent Fund, 
Ijd. vs. Commissioner of Income Tax, (1937), LIy.R. 1938 Mad. 183= 
(1938) Mad. 148=1937 I.T.R. 703], 

Where some partners retire from a firm after receiving from the 
surviving partners their capital together with interest till the date of 
dissolution, the surviving partners assessed as successor to the business of 
the firm will not be entitled to deduct under Section 10 (2) (iii) the 
interest so paid during the previous year [Karuppaszvami Mooppanar vs. 
Commissioner of Income Tax (1934), 7 I.T.C. 283=1934 I.T.R. 284]. As 
regards the surviving partners being assessed as successors the position 
is now changed. See the new Section 26 (2). 

Proviso: — 

This proviso has been added by the Amending Act VII of 1939. Sec 
above under the head ''Provisions before or after the Amendment of 1939 
compared and contrasted”. 

Explanation , — Recurring sub- 
scriptions paid periodically by 
shareholders or subscribers in 
such Mutual Benefit Societies as 
may be prescribed, shall be 
deemed to be capital borrowed 
within the meaning of this 
clause: 
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Explanation. [Section 10 (2) (iii)]. 

(ii) '‘No rule has been made under the ‘explanation’ to this clause 
defining what Mutual Benefit Societies are to have the benefit of the 
‘explanation’. It has been found that the ‘explanation’, if applied, is likely 
to give more trouble to the societies than the present procedure. Executive 
instructions have, however, been issued that in the cases of such societies 
(which appear to be peculiar to the Madras Presidency) where the taxable 
income is Rs. 5,000 or under and where the ‘shareholders’ or ‘subscribers’ 
reside within the limits of the circle of one Income Tax Officer, the 
company or society should not be assessed direct to income-tax but the 
principal officer should furnish the Income-tax Officer with a list of the 
amounts paid out to subscribers showing the original subscriptions or 
capital invested and the interest thereon «'ind the Income Tax Officer 
should ascertain what particular recipients of these payments are liable 
to tax and should add the amount of interest that they have received to 
the income on which they would otherwise have been assessed, that is, 
he should assess the recipients direct”. [Income Tax Manual, 7th edition, 
para. 57.] 

The Explanation to Section 10 (2) (iii) was first introduced in the 
Act of 1922. By virtue of this the Mutual Benefit Societies, which are 
peculiar to the Madras Presidency, are placed in a privileged position 
inasmuch as under this Explanation money which is not capital borrowed 
is deemed to be capital borrowed within the meaning of this clause and 
therefore interest on such money will be allowed as a deduction. 

In order to satisfy the requirements of this explanation there must 
be recurring subscriptions paid periodically. “Recurring” means a 
happening again and again — not that which occurs only once. There must 
be periodical payments and also there must be a mutual benefit society. 
When these conditions are satisfied then only that which is not capital 
borrowed is to be deemed to be capital borrowed. Hence where the 
assessees were only a banking concern and they were not confined to 
transactions only with their own members and there was no mutuality and 
they made their ordinary profits and, moreover, the shares were to be paid 
for in one lump sum, the Madras High Court held that such capital was 
not capital bor,jjowed within the meaning of Section 10 (2) (iii) and hence 
allowance under this clause could not be allowed [Commissioner of Income 
Tax vs. Madhava Siddhanta Nidhi Ud,, (1934), A.I.R. (1934) Mad. 653 
=:67 M.L.J. 532=7 I.T.C. 317=1934 I.T.R. 427]. 

A company was floated with members subscribing its capital by way 
of share. It was registered under the Indian Companies Act. Its main 
source of income was the interest on the loans advanced to its shareholders.; 
It also derived income from intere^^ on the deposits with banks, interest 
on securities^ 1^^ rent and other minor submitting the returt| 
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it did not include as assessable income the interest derived from the loans 
to the shareholders. It was held by the Madras High Court, relying on 
Secretary, Board of Revenue vs. Mylapore Hindu Permanent Fund, (1923) 
Mad. 684=47 Mad. 1 = 1 I.T.C. 217, and Commissioner of Income Tax 
vs. Madura Hindu Permanent Fund, Ltd. (1933), 56 Mad. 415= (1933) 
Mad. 347=64 M.L.J. 260=6 I.T.C. 326 that the company though registered 
under the Indian Companies Act was not really a company but a Mutual 
Benefit Society and that its income was not assessable. Their Lordships 
observed that “in enacting the Explanation to Section 10 (2) (iii), 
Income Tax Act, the Legislature has shown its intention to recognize the 
existence of such Mutual Benefit Societies like the one in question” 
[Commissioner of Income Tax vs. Tanjore Permanent Fund Ltd., (1935) 
A.I.R. (1938) Mad. 57=9 I.T.C. 51 = 1937 I.T.R. 160]. 


Old Section. 

(iv) in respect of insurance 
against risk of damage 
or destruction of 
buildings, machinery, 
plant, furniture, 
stocks or stores, used 
for the purposes of 
the b u s i n ess, the 
amount of any pre- 
mium paid ; 


Ncav Section. 

(iv) in respect of insurance 
against risk of damage 
or destruction of build- 
ings, machinery, plant, 
furniture, stocks or 
stores, used for the 
purposes of the httsi- 
ness, profession or 
vocation, the amount of 
any premium paid; 


Allowance in respect of insurance premia- — 

The following extract from the Income-tax Manual will throw some 
light on Section 10 (2) (iv) : — 

“(«) The allowances under this clause are restricted to insurance 
policies taken out against the risk of damage or destruction 
of buildings, machiner}', plant, furniture, stocks or stores, 
used for the purposes of the particular business of which 
the profits or gains are being calculated and no allowance 
can be made on account of premia in regard to other 
insurances. Further, any sums not actually, expended on 
premia but merely set aside by a company or firm as an 
insurance fund are simply a particular description of reserve 
and no allowance or deduction can be given in respect of 
such reserves. 

“(«) The Act does not contemplate the deduction of premia on 
account of insurance against a loss of profit. If, however, 
the owner of a business elects to claim any such allowance, 
he should signify his intention to the Income-tax Officer-— iatld 
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if he makes a declaration in writing, undertaking generally 
to pay the tax on any amounts recovered from an Insurance 
Company under any such policy or policies, the allowance 
will be granted in respect of the premia for any such policies 
that he may have taken out not more than a month before 
the date of such declaration or that he may take out subse- 
quent thereto. Where no allowance is asked or allowed in 
respect of such policy, any sums received from the Insurance 
Company on account of the policy will not be liable to tax”. 
[Income Tax Manual, 7th edition, para. 58.] 

No accurate definition can be given of the words ‘‘machinery” and 
“plant”. Their meanings will be sufficiently realized from the following 
observations of Rowlatt, J. : “It is impossible to define what is meant 
by 'plant and machinery*. It conjures up before the mind something clear 
in the outline, at any rate; it means apparatus, alive or dead, stationary 
or movable, to achieve the operations which a person wants to achieve 
in his vocation*' [Daphne vs. Shaw (1926), 11 T.C. 256 (258); 43 T.L.R. 
45], The term “plant** is not defined in the English Income Tax Acts, 
and the judges have therefore held that one has to fall back on the 
ordinary use of language [Dumbarton Harbour Board vs. Cox (1918), 
7 T.C. 147 (157)]. 

Section 10 (5) of the Indian Income Tax Act as amended defines 
'‘plant** as including vehicles, books, scientific apparatus and surgical 
equipment purchased for the purposes of the business, profession or vocation. 

The following have been held to be “plant** — ships [Ldth, Midi and 
Hamburg Packet Co, vs. Musgrave (1899), 4 T.C. 80; Peninsular and 
Oriental Steam Navigation Co, vs. Leslie (1900), 4 T.C. 177 \ British 
India Steam Navigation Co. vs. Leslie (1900), 4 T.C. 257] ; a hulk used 
for coaling ships [John Hall, Junior & Co, vs. Rickman (1906), 1 K.B. 
311]; railway locomotives, carriages, wagons and tools [Caledonian 
Raihvay Co, vs. Banks (1880), 1 T.C. 487] ; and tramway rails [London 
County Council vs. Bdzvgrds (1909), 5 T.C. 383], 

On the other hand, the following have been held not \o be 'plant* — 
solicitor's law books [Daphne vs. Shaw (1926), 11 T.C. 256], bed of a 
river forming part of a harbour [Dumbarton Harbour Board vs. Cox 
(1918), 7 T.C. 147], a ferro-concrete water-tower [Margett vs. Lowestoft 
Water and Gas Company (1935), 19 T.C. 481], a stallion which serves 
mares for payment [Bari of Derby vs. Aylmer (1915) 3 K.B. 374; 6 

T. C. 665]. 

It is to be noted that no other class of insurance than those mentioned 
in Section 10 (2) (iii) is a permissible allowance under it. If any such 
other- insurance is at all allowed as a deduction it must be under the 
.re^^uaj^ ■ ■■ 
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It has been held that the expression "used for the purposes of the 
business” in Section 10 (2) (iv) means used for such purposes during 
the accounting year [Radha Kisen vs. Commissioner of Income Tax, 
(1928), 3 LT.C. 73]. 

See also Commissioner vs. Viswanaih, [(1937), A.I.R. (1937) Bom. 
493=1937 LT.R. 621]. 

Old Section. 

(v) in respect of current 
repairs to such build- 
ings, machinery, plant, 
or furniture, the 
amount paid on ac- 
count thereof ; 

Allowance for Current Repairs — 

Under this Clause deduction is allowed in respect of the current 
repairs to buildings, machinery, plant or furniture used for the purposes 
of the business, profession, etc. 

The scope of this clause is sufficiently elucidated in the following 
extract from the Income Tax Manual: — 

"(ii) The phrase "current repairs” in Section 10, Sub-section (2) (v) 
should be interpreted to mean such repairs required to keep building, 
machinery, plant and furniture in serviceable condition, as are rendered 
necessary by ordinary wear and tear (as opposed to accidental or wilful 
damage or bthcr unusual causes) and are of their nature recurrent 
(supposing that the owner displays reasonable care and prudence in keep- 
ing the asset, w^hatever it may be, in good order) at comparatively short 
intervals — say, at least, once in two or three years. It also includes minor 
replacements (in respect of which it would be absurd to expect an entry 
to be made in a block account or similar record or in any records main- 
tained for the purposes of calculating depreciation) and also mere 
adjustments of existing parts and in the case of machinery or plant, any 
replacement or renewal which is not so extensive as to destroy its identity”. 
[Income Tax Manual, 7th edition, para. 56.] 

Old Section. 

(vi) in respect of depre- 
ciation of such build- 
ings, machinery, plant, 
or furniture being the 
property of the as- 
sessee, a sum equi- 
V?tlent to such per- 


New Section. 

(vi) Mn respect of deprecia- 
tion of such buildings, 
machinery, plant, or 

These changes made by the Amend* 
ment Act, 1939, in clause (vi) of 
sub-section (2) of section 10 siudi not 
take effect earli^ than the 1st day of 
April 1^, / 


New Section. 

(v) in respect of current 
repairs to such build- 
ings, machinery, plant, 
or furniture, the 
amount paid on ac- 
count thereof; 
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Old Section. 

centage on the origi- 
nal cost thereof to the 
assessee as may in any 
case or class of cases 
be prescribed: 


Provided that — 

(a) the prescribed parti- 
culars have been duly 
furnished ; 

(&) where full effect can- 
not be given to any 
such allowance in any 
year owing to there 
being no profits or 
gains chargeable for 
that year, or owing to 
the profits or gains 
chargeable being less 
than the allowance, 
the allowance or part 
of the allowance to 
which effect has not 
been given, as the case 
may be, .shall be added 
to the amount of the 
allowance for depre- 
ciation for the follow- 
ing year and deemed 
to be part of that 
allowance, or if there 
is no such allowance 
for that year, be 
deemed to be the 
allowance for that 
year, and so on for 
succeeding years ; and 


New Section. 

furniture b e i n g the 
property of the as- 
sessee, a sum equi- 
valent to such percent- 
age on the written 
down value thereof as 
may in any case or 
class of cases be pres- 
cribed : 

Provided that — 

(o) the prescribed parti- 
culars have been duly 
furnished ; 

(&) where full effect can- 
not be given to any 
such allowance in any 
year not being a yeqr 
which ended prior to 
the 1st day of April 
1939 owing to there 
being no profits or 
gains chargeable for 
that year, or owing to 
the profits or gains 
chargeable being less 
than the allowance, the 
allowance or part of 
the allowance to which 
effect has not been 
given, as the case may 
be, shall be added to 
the amount of the 
allowance for denrecia- 
tion for the following 
year and deemed to be 
part of that allowance, 
or if there is no such 
allowance for that 
year, be deemed to be 
the allowance for that 
year, and so on for sue- 
' Cfeding years; and ■ 



THE INDIAN INCOME-TAX ACT [S. 10 (2) (vi), 


9ia 

Old Section. 

(c) the aggregate of all 
such allowances made 
under this Act or any 
Act repealed hereby, 
or under the Indian 
Income-tax Act, 1886, 
shall, in no case, ex- 
ceed the original cost 
to the assessee of the 
buildings, machinery, 
plant, or furniture, as 
the case may be ; 


New Section. 

(c) the aggregate of all 
such allowances made 
under this Act or any 
Act repealed hereby, 
or under the Indian 
Income-tax Act, 1886, 
shall, in no case, ex- 
ceed the original cost 
to the assessee of the 
buildings, machinery, 
plant, or furniture, as 
the case may be ; 


Allowance in respect of Depreciation — 

Under Section 10 (2) (vi) allowance is granted in respect of depre- 
ciation of biilidings, machinery, plant, or furniture which are used for the 
purposes of the business, profession or vocation carried on by the assessee. 
These buildings, etc., are to be the property of the assessee. The allowance 
permitted is a sum equivalent to a certain percentage on the written down 
value of the buildings, etc. The percentage in respect of different cases 
or classes of cases is laid down in Rule 8. 


History — 

In the Income Tax Act of 1918 (Act VII of 1918) provision for 
allowance under this head was made in Section 9 (2) (vi) which was the 
corresponding clause in that Act. It ran as follows: — 


Act VII of 1918. 


“In respect of depreciation of such buildings, machinery or 
plant being the property of the assessee, a sum 
not exceeding a percentage on the original cost 
thereof to the assessee to be fixed, subject to the approval of the 
Governor-General in Council, by the Local Government for different 
classes of buildings, machinery or plant having regard to the 
estimated life thereof, in determining which it shall be assumed that 
current repairs are executed from time to time 


There were three provisoes. The first one provided that no allowance 
in respect of depreciation was to be allowed unless the amount claimed 
had actually been debited in the ordinary accounts of the business of the 
previous year and the prescribed particulars had been supplied. 

The second proviso enacted that if in any year the full allowahce 
admissible had not been claimed, the balance might be added to the 
allowance made for the following year or years, Under the third proviso^; 
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did 


Act XI of 1922. 


the aggregate of the allowances in respect of depreciation was in no case 
to exceed the original cost to the assessee of the buildings, etc. 

The Act of 1922 introduced changes for the better as regards allow- 
ance under this head. In the first place, allowance 
w^as henceforth to be made in respect of depre- 
ciation of fitrniture as well. Secondly, the provision for actual debiting 
in the accounts of the amount claimed was removed. Tastly, in the Act 
of 1922, Section 10 (2) (vi) proviso (c), provision was made for the 
depreciation allowances granted under Act II of 1886. 

Act VII of 1939 has changed the very basis upon which the 
depreciation allowance is to be calculated. 

Act VIT. of 1939. While before the amendment the allowance 
permissible under this clause was a certain percentage on the original cost 
of the buildings, machinery, etc., to the assessee, under the Act as amended 
such percentage is to be calculated on the written down value thereof to 
tlie assessee. 


The expression “written down value’’ means the original cost less year 
by year the depreciation previously allowed. 

Section 10 (5) defines 'written down value’ to mean: — 

(a) in the case of assets acquired in the previous year, the actual 

cost to the assessee ; 

(b) in the case of assets acquired before the previous year but after 

the commencement of the Indian Income-tax (Amendment) 
Act, 1939, the actual cost to the asscs.see less all depreciation 
allowable to him under this section; 

(c) in the case of assets acquired before the commencement of the 

Indian Income-tax (Amendment) Act, 1939, the actual cost 
to the assessee less for each financial year since acquisition 
the amount of depreciation applicable to the assets at the 
rates in force for each such year since the 1st day of April, 
1922, and at the rates in force on the 1st day of April, 1922, 
for each such year prior to that date ; 


English Law — 

In the. English Income Tax Act, allowance in respect of depreciation 
is provided for in Rules 6 and 7 of the Rules applicable to Cases I and II, 
Schedule D, and Section 18 of the Finance Act, 1932. These provisions 
are given below:— 

Rule 6, Casas 4 and 11, Schadide 

6. (I) In charging the profits or gains of a trade under this Schedule, 

su^ may be altowed as tW having jurisdiction 
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in the matter may consider just and reasonable, as representing the 
diminished value by reason of wear and tear during the year of any 
machinery or plant used for the purposes of the trade and belonging to 
the person by whom it is carried on.^ 

(2) Where machinery or plant is let to the person by whom the 
trade is carried on, on the terms of his being bound to maintain the same 
and deliver it over in good condition at the end of the lease, the machinery 
or plant shall be deemed to belong to that person for the purpose of this 
rule. 

(3) Where full effect cannot be given to any such deduction in any 
year owing to there being no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable being less than the deduction, 
the deduction or part of the deduction to which effect has not been given, 
as the case may be, shall, for the purpose of making the assessment for 
the following year, be added to the amount of the deduction for wear 
and tear for that year, and deemed to be part of that deduction, or, if 
there is no such deduction for that year, be deemed to be the deduction 
for that year, and so on for succeeding years. 

(4) Any claim in rest>ect of the aforesaid deduction shall be included 
in the annual statement required to be delivered under this Act of 
profits or gains of the trade for which the machinery or plant is used, 
and the additional commissioners, in assessing those profits or gains, shall 
make such allow^an:e in respect thereof as they think just and reasonable. 

(5) Where machinery or plant is let upon such terms that the burden 
of maintaining and restoring it falls upon the lessor, he shall be entitled, 
on presenting a claim to the general or special commissioners, to have 
repaid to him such a portion of the sum assessed and charged in respect 
of the machinery or plant, and deducted by the lessee on payment of the 
rent, as shall represent the tax upon an amount which the commissioners 
consider just and reasonable as representing the diminished value by 
reason of wear and tear of the machinery or plant during the year. 

No such claim shall be allowed unless made within twelve months 
after the expiration of the year of assessment. 

(6) No deduction for wear and tear, or repayment on account of 
any such deduction, shall be allowed for any year if the deduction, when 
added to the deductions allowed on that account for any previous years 
to the person by whom the trade is carried on, will make the aggregate 
amount of the deductions exceed the actual cost to that person of the 
machinery or plant, including in that actual cost any expenditure in the 

* See The Finance Act, 1932, Sec. 18, 
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nature of capital expenditure on the machinery or plant by way of renewal^ 
improvement, or re-instatement. 

(7) Where an application is made to the Commissioners of Inland 
Revenue for the alteration of the amount of any deduction for wear and 
tear, the Commissioners, unless they are of opinion that the application 
is frivolous or vexatious, shall refer the case to the . Board of Referees, 
and that Board shall, if they are satisfied, that the application is made 
by or on behalf of any considerable number of persons engaged in any 
class of trade or business, take the application into their consideration, 
and determine the deduction to be allowed. 

In this rule the expression “Board of Referees” means any Board 
of Referees appointed for the purpose of Part III of the Finance (No. 2) 
Act, 1915, or, if there is no such Board, a Board of Referees to be appointed 
for the purpose of this rule by the Treasury. 

Rule 7, Cases I and II, Schedule D — 

7. In estimating the profits or gains of any trade, manufacture, 
adventure, or concern in the nature of trade chargeable under this Schedule 
there shall be allowed to be deducted as expenses incurred in any year 
so much of any amount expended in that }'ear in replacing any plant or 
i^achinery which has become obsolete as is equivalent to the cost of the 
plant or machinery replaced after deducting from that cost the total amount 
of any allowances which have at any time been made in estimating profits 
or gains as aforesaid on account of the wear and tear of that plant and 
machinery, and any sum realised by the sale of that machinery or plant. 

The Finance Act, 1932, Sec. 18 — 

18. (1) Where, under Rule 6 of the Rules applicable to Cases I 

and II of Schedule D, a deduction in respect of wear and tear of any 
machinery or plant during any year of assessment is allowed either in 
charging pi'ofits or gains for the year, or, where the machinery or plant 
is let, by the repayment of a portion of the tax assessed and charged in 
respect of the machineiy" or plant and deducted from the rent, the 
Commissioners by whom the deduction is allowed shall, either in charging 
the profits or gains, or by means of such repayment as aforesaid, as the 
case may be, allow an additional deduction equal to one -tenth of the 
amount of the deduction allowed under the said Rule 6 as aforesaid, but 
excluding from that amount any sum included therein by virtue of 
Paragraph (3) of the said Rule. 

(2) Where, for any purpose of the Income Tax Acts, account is 
required to be taken of any deductions allowed, or deemed to have been: 
allowed in respect of wear and tear for any years prior to the year of 
assessnient or of the amotyit of those deductions and of 
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any such deduction for the year of assessment, the additional deduction 
under this section for any of the said years shall for that purpose be 
treated as if it were part of the deduction in respect of wear and tear 
for that year. 

The difference between the English and the Indian law in this respect 
has been noted later. 

Requirements of the Clause. [Sec. 10 (2) (vi)]. 

(i) The word ‘‘such” makes it clear that the buildings, machinery, 
plant or furniture for which depreciation allowance is claimed must 
be used for the purposes of the particular business, profession or 
vocation of which the profits or gains are being computed. 

[The classes of buildings, machinery, etc., to which this clause applies 
are enumerated in Rule 8]. 

(ii) Such buildings, etc., must be the property of the assessee. 

Both these conditions must be satisfied in order to attract the operation 
of this clause. 

Prescribed — 

Rule 8 gives the percentage allowable in different cases. 

Deduction when claimable — 

It has already been pointed out that the buildings, machinery, plant 
or furniture in respect of which depreciation allowance is claimed must 
be used for the purpose of the business, profession or vocation the profits 
of w'hich are being computed for assessment. 

In Sri Gopalji & Co, vs. Commissioner of Income Tax, [(1931) 
A.I.R. (1931) Lah. 376=5 I.T.C. 257] the assessee company carried on 
the business of purchase and sale of cotton and thirteen firms constituted 
its partners. The mode of operation of its business was to purchase 
cotton in the market and get it ginned by its constituent firms on payment 
of a certain fixed fee for the work done by the latter. The cotton so 
ginned was then sold in the market and in this manner profit was made 
by the assessee company. The constituent firms were separately assessed 
to income-tax in respect of their income and in such assessment allowance 
had been granted to them for the depreciation of the machinery, plant 
and buildings. The assessee company claimed allowance for depreciation 
of these buildings, machinery, and plant which were used by the consti- 
tuent firms. The Lahore High Court rejected the claim on the ground 
that the said machinery, etc., were not used in the business of putchase 
and sale of cotton in respect of which the assessee compahy had been 

.assessed; ■ ■■ ■ 
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Period of Use— 

The next point to bear in mind is that the machinery, plant, etc., in 
respect of which depreciation allowance is claimed must be used for the 
purpose of business during the year of account. No depreciation 
allowance should, therefore, be granted in respect of machinery, etc., which 
lay idle during the accounting year. This seems to follow from the very 
basic principle of the Income Tax Act. “The tax Is imposed on the profits 
or gains of the previous year, and it follows naturally and logically that 
any deduction claimed must also be on account of that same period of 
time. In Section 10, which deals with the matter, there is no distinct 
reference to the period, but where an allowance has to be made which 
covers a longer period, or which may only be ascertainable in a later year,. 

a definite proviso is inserted to meet the case It appears to us 

that the allowance is granted not for depreciation as such but for 
depreciation as a consequence of the earning of income or while employed 
in the earning of income. Once it is conceded that the machinery in 

question lay idle, there is no question of such earnings '' [per 

Harrison and Dalip Singh, JJ., in Radha Kishen vs. Commissioner of 
Income Tax (1928), 3 LT.C. 73]. 


User — Active or Passive — 

It has been held that in order to attract the operation of this clause 
there need not be active user of the machinery, plant, etc. A passive user 
may be equally sufficient. [Commissioner of Income Tax, Bombay vs. 
Vishvanath Bhaskar Sathe, (1937), LL.R. 1937 Bom. 821=A.I.R. (1937) 
Bom. 493 = 1937 I.T.R, 621]. In this case the asscssee, the owner of a 
ginning factory, was a member of a pool together with owners of other 
ginning factories. Under an agreement relating to the pool he was under 
the obligation of keeping his gins and other working plant and machinery 
in good repair and condition and in working order at his own expense 
and that obligation entitled him to a share of the profits made by the pool. 
During the year of assessment the factory of the assessee was not actually 
employed in the work of ginning, but under the contract it was kept ready 
for use at any moment. The Bombay High Court (Beaumont, C.J., & 
Blackwell, J.) held that the machinery of the factory could be said to 
have been used for the purposes of the business of the assessee which 
earned the profits although it was not actually worked during the year 
of assessment and the assessee was entitled to depreciation allowance in 
respect of the machinery. Beaumont, C.J., observed: ‘T think the word 
^used' in this section maj^ be given a wider meaning and embrace passive 
as well as active user. Hachineiy which is kept idle may well depreciate, 
particularly during the monsoon season. It seems to me that the 
ultimute test is whether without the particular user of the machittery 
i;e^ed upott^ the profit^^^^ ooul^ boon 
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•Having read the agreement in this case his Lordship came to the conclu- 
sion that the profits of the assessee during the year of assessment could 
not have been earned except by his maintaining his factory and machinery 
ill good working order and that involved the user of the factory and the 
machinery. 

See also Bhikaji Vcnkatesh vs. Commissioner of Income Tax (1935), 
8 I.T.C. 410. 

It should be noted here that the Indian Income Tax law as it stands 
now contemplates part user as well. See Section 10 (3) of the Act as 
amended which lays down that where building, machineiy, etc., are not 
wholly used for the purposes of the business, profession or vocation, the 
'allowance in respect of them will be made for only a proportional part 
of the amount that would be allowable if such building, machinery, etc., 
were used wholly for the said purposes. 

Amount of Depreciation — 

The percentage is prescribed by Rule 8. 

The exact amount of depreciation of any plant within a given period 
is a question of degree and, therefore, a question of fact [per Cunliffe, J., 
in Ramanatha Keddiar vs. Commissioner of Income Tax (1928), 6 Rang. 
175= (1928) Rang. 152=3 LT.C. 10]. His Lordship relied on Peninsular 
and' Oriental Steam Navigation Co. vs. Leslie [(1900), 4 T.C. 177]. In 
this case the assessee steamship company objected to the amount of 
depreciation allowed by the income-tax authorities and claimed an allow- 
ance at the rate of five per cent on the original cost of the vessels, on 
the grounds (1) that an allowance on the diminished value of the vessels 
as written down year by year was wrong in principle, (2) that the life 
of the vessels should have been taken at their average length of service 
in the company's employ and not at their total length of life, and (3) 
that in calculating the annual amount to be allowed, interest on the sum 
allowed should not have been taken into account. It was held in the 
Court of Appeal (after amendment of the Case) that no point of law 
was involved. 

Under this clause the question what is the exact amount of deprecia- 
tion in any given case is irrelevant. What is to be allowed as a deduction 
on this account is the prescribed percentage of the written down value. 

Machinery, etc., leased or let — 

The two essential conditions for the operation of this clause have been 
noted already. They are: (1) that the machinery, plant etc.^ must be 
,used for the purposes of the business the profits and gains of which are 
being computed and (2) that they are the property of the assessee. 

Notice should, therefore, be taken of the curious position that arisw 
'When such machinery, plant, etc., are leased" or let. On the one 
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the owner-lessor of such machinery, etc., cannot claim depreciation 
allowance because although they are his property they are not used for 
the purposes of the business carried on by him. On the other hand, the 
lessee cannot also claim such allowance inasmuch as he is not the owner 
of the machinery, plant, etc., though he uses them for the purpose of his 
business. 

But in Commissioner of Income T^ax v.s. Mangalagiri Sri Uniama- 
hes^vara 1(1926), 51 M.LJ. 360^(1926) Mad. 1032--2 I.T.C. 251] the 
Madras High Court took the view that owners of a rice-mill who have 
let it out on rent can, as carrying on the busiiie.ss of letting a rice-mill, 
deduct from their assessment any sum which is due to depreciation of 
the lettable value of the propert)^ by reason of wear and tear of machinery 
which falls upon them under the contract of lease and the lessees as 
carrying on the business of rice-milling wdll be entitled to a deduction of 
such repairs as fall upon them under the lease. In this case the asscssces 
were a limited company formed primarily for the purpose of milling rice. 
In accordance with the provisions of the Memorandum of Association 
they leased their mill to certain lessees for a fixed annual rent for a period 
of three years. The arrangement was that the lessees were to work the 
mill and take the pi'ofits and do necessary repairs and return it to the 
lessors in good working condition at the end of the period; the lessors 
were, on their part, to bear the loss due to depreciation by wear and tear 
caused by the working of the mill. The lessors were assessed on the rent 
received by them. It was held by their Lordships that the lessor com- 
pany were carrying on the business of letting the mill for the purpose of 
being worked by the lessees. 

This Madras decision was followed by the Calcutta High Court in In re 
Sadhiicharan Roy Chozvdhury [(1935), 62 Cal. 804= (1935) Cal. 344=39 
C.W.N. 739=8 I.T.C. 177=1935 I.T.R. 114]. In this case the asscssee, 
owner of a jute press, leased it out for one year to a jute pressing company. 
The arrangement was that the latter company w'^as to pay an annual rent 
to the assessee, the assessee w=^as to pay rent to superior landlords and 
municipal taxes, etc., and the lessees were to carry out all repairs to the 
engines, machinery, plant, etc. Hence under this arrangement the 
lessees were liable only for repairs and not for depreciation and in no 
circumstances could they claim an allowance under Section 10 (2) (vi) 
because the, buildings, machinery, etc., mentioned in that sub-section must 
be the property of the asscssee. Their Lordships observed that the letting 
of a jute press at a rent was as much a business as the letting of a ship 
to freight or the letting of a motor car or any other kind of machine 
or machinery for hire. The fact that the assessee originally intended to 
work the press seemed to their Lordships to be irrelevant* It 

wi^y th^^ that the assessee was entitled to an allowance for ^ 

: the bwldinj^ machinery, etc., leased oOtf 
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Business in House Property — 

The Calcutta High Court has held that a sum earned by acts done 
in carrying on a business in house property is assessable under Section 
10, and the assessee is entitled to claim depreciation allowance under Section 
10 (2) (vi) [In re Gooptu Estates Ltd (1929), 57 Cal. 910= (1930) Cal. 
1=34 C.W.N. 327=4 I.T.C. 146]. 

Depreciation in Government securities — 

In a case coming under the Income Tax Act of 1918, a banking concern 
claimed to deduct from its taxable income a certain sum on account of 
depreciation in war bonds and securities belonging to the bank calculated 
by a comparison of the market rates with the valuation in the books of 
the company. It was held by the Bombay High Court that such an 
allowance was not admissible under Section 9 of the Income Tax Act of 
1918. Macleod, J., observed: “In construing Sections 5 and 9 of the 
Act, chargeable income is synonymous with profits and Section 9 (2) 
prescribes how those profits are to be ascertained. From the gross income 
only certain debits for depreciation are to be allowed and this debit asked 
for by the Bank not being mentioned therein cannot be allowed. 

“I think this was the obvious intention of the Legislature, since, while 
depreciation of machinery, plant and buildings can easily be calculated as 
provided in the Act, it would be a very different matter to have to enter 
into such calculations with regard to assets other than these. But this much 
is clear that if the profits of a business are to be calculated according to 
the legal definition of profits, that method of calculation must be continued 
from year to year, and an assessee would not be allowed to write down his 
assets in a year when market values had declined without writing them up 
when values had increased” [In re The Tata Industrial Bank, Ltd. (1921), 
46 Bom. 567 =24 Bom.L.R. 118=1 I.T.C. 152]. 

In Punjab National Bank Ltd, vs. Emperor [(1926), 7 Lah. 227= 
(^1926) Lah. 373=2 I.T.C. 184] the assessee bank claimed a deduction on 
account of the depreciation in the value of high class Government securities 
held by them. These securities were purchased by the bank not for the 
purpose of trading in them but for the purpose of retaining them perma- 
nently for use in an emergency. Their Lordships of the Lahore High Court 
ILe Rossignol and Martineau, JJ.) held that the securities represented a 
non-recurrent expenditure of an extraordinary nature not made to earn 
profit in any particular year but to enure for the future benefit of the 
business for several years to come. Hence these securities were not a part 
of the stock-in-trade of the bank but part of its fixed capital and, therefore, 
mo deduction for depreciation was permissible either under Sec, 10 or any 
Other section of thf Income Tax Act, 
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Particulars to be supplied— 

Proviso (a) to this clause requires that the assessee claiming depre- 
ciation allowance must furnish the prescribed particulars. These parti- 
culars are specified in Rule 9. 

This is a mandatory provision and not discretionary. Hence if an 
assessee fails to supply the information required the income tax authorities 
would be thoroughly justified in disallowing any claim for depreciation 
allowance. See Miithukaruppan Chettiar vs. Cotnmissioner of Income Tax 
(1938), 1939 I.T.R. 76]. In this case the assessee w'as a partner in 
numerous money-lending firms carrjdng on business in Burma and the 
Federated Malay States and was the owner of a rice-mill at Wakema in 
Burma. Of the questions referred to the Madras High Court one was 
whether the assessee was entitled in law to a deduction in respect of depre- 
ciation of machinerj' in the Wakema mill, he having leased the mill. The 
assessee placed his reliance on Commissioner of Income Tax vs. Mangala- 
giri, (1926) Mad. 1032=2 I.T.C. 251 and In re Sadhneharan Roy Chow- 
dhury, (1935) Cal. 344=8 I.T.C. 177. The Income Tax Officer held that 
the deduction claimed was not allowable in law because the mill had been 
worked by the lessee and not by the owner. Their Lordships (Leach, C.J., 
Madhavan Nair and Varadachariar, JJ.) held that the Income Tax Officer 
was wrong in taking that view of the law, but that the disallowance was 
proper since the assessees had failed to give the particulars required by 
proviso (a) to Sec. 10 (2)(vi). 


Old Section. 

Provided that — 

(Z?) where full effect cannot 
be given to any such 
allowance in any year 
owing to there being no 
profits or gains charge- 
able for that year, or 
owing to the profits or 
gains chargeable being 
less than the allowance, 
the allowance or part of 
the allowance to which 
effect has not been given, 
as the case may be, shall 
be added to the amount 
of the allowance for de- 
preciation for thes fot- 
; iovVipg year a.nd deemed 


New Section. < 

Provided that — 

(&) where full effect cannot 
be given to any such 
allowance in any year not 
being a year ijjhich ended 
prior to the 1st day of 
April, 1939 owing to 
there being no profits or 
gains chargeable for that 
year, or owing to the pro- 
fits or gains chargeable 
being less than the allow- 
ance, the allowance or 
part of the allowance to 
which effect has not been 
given, as the case may hd, 
shall be added to the 
amount of the affowance 
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Old Section. 


to be part of that allow- 
ance, or if there is no 
such allowance for that 
year, be deemed to be 
the allowance for that 
year, and so on for suc- 
ceeding years : 


New Section. 

for depreciation for the 
following year and 
deemed to be part of that 
allowance, or if there is 
no such allowance for 
that year, be deemed to 
be the allowance for that 
year, and so on for 
succeeding years ; 


Carrying forward of depreciation allowance — 

Under the Indian Income I'ax Law as it stood before the amendment 
of 1939 depreciation stood on a different footing from the other losses. 
For, whereas there was provision for the carrying forward of unabsorbed 
depreciation indefinitely till it was fully recovered, any other loss could be 
set off against an asscssee’s income, profits or gains in that year only. 
(See the old Section 24.) But Sub-section (2) of Section 24 as amended 
provides for the carrying forward of loss under vSection 10, if it cannot be 
wholly set off in any particular year, to the following year and so on, subject 
to a maximum of six years. Thus the Indian law as it stands at present 
is similar in this respect to the corresponding provision in the English Law. 
See Rule 6 of the Rules applicable to Cases I and II, Schedule D, and 
Section 33 of the Finance Act, 1926, Under these provisions of the 
English Law, if full effect cannot be given to the allowance for wear and 
tear for any year out of the profits of that year, the unabsorbed portion 
may be carried forward and set off against the profits of future years in- 
definitely, whereas in the case of a loss in any year the loss can be so carried 
forward for six years only. Now, such being the position in the English 
Law, a curious anomaly arises there according to whether the deduction of 
loss is given the first preference and the allowance for W'ear and tear comes 
next, or vice versa. The exact nature of the anom-aly will find the clearest 
expression in the following observations of the Codification Committee: — 

"The order in which the wear and tear carry-forward and 
the loss carry-forward are to be set off is therefore of obvious 
importance to the trader, since, if the wear and tear has priority, 
and the whole of the profits of the six years are absorbed by 
the wear and tear carry-forward, the loss carry-forward will 
be lost altogether, whereas, if the loss has priority, the profits 
of the seventh and subsequent years will be available to recoup 
the wear and tear carry-forward. In the great majority of 
cases it is to the interest of the trader that the loss carry-forwjard 
should have priority, but in certain contingencies the opjk>$ite is 
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case. By the Finance Act, 1932, a concession was granted to traders, 
the effect of which was to allow them to give priority to the wear 
and tear carry-forward, or to the loss carry-forward, whichever was 
the more advantageous to them. Such disturbing elements as a 
change in the ownership of the business, and the conversion of the 
business into a company, had to be provided for. An arrangement 
so complicated cannot be expressed in a few^ simple words or sen- 
tences. If the concession is to be retained — and traders would 
hardly be grateful for simplification at the expense of the surrender 
of a solid advantage — the complications could only be avoided by 
the assimilation of the periods of carry-forward. This could be 
effected either by {a) abolishing the six years limit in the case of 
the loss carry-forward; or {h) by limiting the wear and tear carry- 
forward to six years; or (c) by trying to strike some sort of average, 
(say) eight or nine years, applicable to both.” 

The question is wdiether there is any scope for similar anomaly in the 
Indian Law. It should be remembered that the provision for wear and 
tear is made by Sec. 10 and is made in a manner which clearly shows that 
the allowance must be made in order to arrive at the chargeable profits of 
a particular business. Carrying forward of loss, on the other hand, is pro- 
vided for in Sec. 24. Sub-section (2) of that section says that ”where an 

assessee sustains a loss of profits or gains in any year under the head 

‘Profits of business, profession or vocation' and the loss cannot be wholly 
set off under Sub-section (1), the portion not so set off shall be carried 

forward to the following year ” Sub-section (1) of Section 24 

provides for set-off of loss under any of the heads against income, profits 
or gains under any other head. It seems clear that the allowance for depre- 
ciation comes before any occasion for set-off of other loss at all arises. 

But there is much worse anomaly as will be noticed later. 

Proviso (b) to Sec. 10 (2) (vi) authorizes the carrying forward of. 
unabsorbed depreciation when in any year full effect cannot be given to any 
depreciation allowance either because of there being no profits or gains 
chargeable for that year or because of these being less than the allowance. 
In such case the allowance or the unabsorbed part of it can be added to the 
depreciation allowance for the following year. If there be no allowance for 
the following year, then the said unabsorbed part shall be deemed to be 
depreciation allowance for that year. 

A question arises whether this is the only way of dealing with the 
depreciation allowance or whether it can be deducted from the insufficient 
profits or gains of the business so as to show loss in that business and 
then^ a$ be set off agsunst incorne, profits or gains under other 

^ Section 
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Clause (vi) speaks of depreciation of such buildings etc. The word 
'such' refers to the description of buildings, etc., given in Clause (iv). By 
reference to that clause it is clear that the buildings, machinery, plant or 
furniture of which depreciation is being dealt with in Clause (vi) are those 
us^d for the purposes of the business, profession or vocation. It seems 
clear that the words *'the business etc./’ refer to the particular business 
of which profits or gains are being computed. Thus allowances for 
depreciation of any building, etc., are directed to be made only in computing 
the profits or gains of the particular business for the purposes of which 
such buildings, etc., were used. Leaving aside proviso (b) to Clause (vi), 
it is dear that standing by itself this provision of depreciation allowance 
stands on the same footing as the other items of allowances named in the 
several other clauses. Excepting that these are enumerated in certain order 
there is nothing in the Statute to give any of these items precedence over 
the others. The position seems clear that all these several allowances 
must be summed up and deducted from the gross profits of the business. 
If this would result in loss, there will be loss of profits in this particular 
business. If the assessee has any other business, its profits or gains 
should also be computed in this manner. The total of the results of all 
these will be the profits or gains or loss of profits or gains under the head 
"profits and gains of business, profession or vocation". See Commissioner 
vs. Arunachalam Chettiar (1924), 47 Mad. 660=1 I.T.C. 278. In case of 
the resultant loss, the assessee will be, under Section 24, entitled to have the 
amount of loss set off against his income, profits or gains under any other 
head {'ins., salaries, interest on securities, income from property, income 
from other sources). 

Now the question is whether there is anything in the proviso which 

in any way alters this position so far as the depreciation allowance is 
concerned. The proviso lays down that "where full effect cannot be given 

to any such allowance in any year owing to there being no profits 

or gains chargeable for that year, or owing to the profits or gains charge- 
able being less than the allowance, the allowance or part of the allowance 

to which effect has not been given shall be added to ihe amount of 

the allowance for depreciation for the following year " It has 

sometimes been contended that this proviso should have the following 
effects : — 

1. Depreciation allowance must be kept distinct from other items 

of allowances and must be disposed of only in the manner 
laid down in this proviso. 

2. Depreciation allowance can be utilized in any year only up to 

the available profits of the particular business and no further; 
{a) It can neither be deducted from the profits of any other 
business, nor can be set off in any form against 
other heads of income. 
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One obvious difficulty in so reading^ the proviso will be to decide at 
what stage this depreciation allowance is to be made. How is it to rank 
in relation to the other items of allowances, some enumerated before, and 
some after it? 

The scope of this proviso has been discussed in many cases. In 
Commissioner of Income-tax vs. Snppan Chettiar [(1929), 53 Mad. 702 
= (1930) Mad. 124=58 M.L.J. 46=4 I.T.C. 211] relying on West Derby 
Union vs. Metropolitan Life Assurance Society, (1897) A.C. 647, the 
Madras High Court (Kumaraswami Sastri, Curgeneven and Walsh, JJ.) 
observed that a proviso should not by mere implication withdraw any 
part of what the main provision has given and diat upon the terms of 
Section 10, an asscssee was not precluded from adding the whole charge 
for depreciation to his other business charges even though the result was 
to show a loss and then claiming under Section 24 to set off the loss against 
profits from some other source. 

In the West Derby Union case Lord Halsbury, L.C., observed at page 
651 in (1897) A.C. 647 that a proviso could not oe so read as to suggest 
that the previous part of the section of which it was a proviso should 
imply by law the existence of words there of which there was not a trace 
in the previous words of the section itself, while Lord Herschell opined 
that it would be in the highest degree dangerous to find in a proviso an 
enacting provision which enabled something to be done which was not 
to be found in the enactment itself on any reasonable construction of it, 
simply because otherwise the proviso would be mv?aningless and senseless 
[(1897) A.C. 655-56]. 

In Suppan Chettiar' s case the question before their Lordships was 
'‘whether where an assessee owns a number of businesses, A, B, C and 
D, and the profits and gains of business A are insufficient to cover the 
full depreciation admissible under Section 10 (2) (vi) of the Act on the 
machinery, plant, etc., used for the purposes of that business, the excess 
depreciation can be set off against the profits and gains of the other busi- 
nesses B, C and D”? Their Lordships answered the que.stion in the 
affirmative — on the footing that the depreciation allowance stood on the 
same footing in this respect as the other items of allowances enumerated 
in Section 10 (2). 

Their Lordships dealt with the question on the footing that ‘business' 
and ‘any businessMn Section 10 (1) related only to the business in which 
the depreciation occurred. If, however, observed the learned Judges, the 
words ‘any business' could be construed as meaning all the businesses of 
the assessee put together, then the words ‘profits and gains' In proviso (b) 
would nlean the aggregate profits or gains of all the businesses put together, 
and m ^ case there would be no difficulty in holding that the whole 
dej^eiatidn- i/Vbtild be 
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In support of this construction their Lordships relied on Commissioner 
vs. Arunachalam Chettiar, [47 Mad. 660= (1924) Mad. 474=1 I.T.C. 278] 
and Karam Ilahi vs. Chief Commissioner of Income Tax [(1929), 11 Lah. 
33= (1929) Lah. 556=3 I.T.C. 456]. 

In Karam Ilahi’ s case the Lahore High Court (Tek Chand and Aga 
Haidar, JJ.) held that under Section 10 (2) (vi) depreciation on buildings 
and machinery can be set off against gains and profits under other heads 
of income such as rental from. house property during the year in question. 
Their Lt)rdships relied on the ruling of the Madras High Court in 
Arunachalam Ch city’s case that the word ‘‘any'' in Section 10 (1) means 
‘'each and every business’* and not merely each business separately. 
Hence if a person carried on two or more distinct businesses, the profits 
or losses of all of them were to be added together and the aggregate sum 
thus arrived at represented, in their Lordships’ view, his “profits or gains” 
under the head “business”, and if the net result of this calculation shows 
a loss, such loss might, under Section 24, be set off against the profits 
or gains derived by the assessee from other heads of income m that year. 

In the opinion of their Lordships proviso (b) to Section 10 (2) (vi) 
did not stand in the way of such set-off. Tek Chand, J., observed; 
“Reading the proviso in its plain meaning and interpreting it according 
to well-settled canons of construction of fiscal statutes, I have no hesita- 
tion in holding that the 'profits or gains’ referred to above are profits or 
gains generally from zvhatsoever source derived and are not confined to 
profits or gains of the particular business alone in which the buildings 
and machinery were used. I have no doubt that the provision for carrying 
ever the allowance to the succeeding years is not the exclusive remedy 
allowed to the assessee and cannot be intci*preted as debarring him from 
claiming the benefit of the earlier part of the sub-section”. 

The view taken by the Lahore High Court in the above case that profits 
or gains referred to in Section 10 (2) (vi), proviso (b) were profits or 
gains generally from whatsoever source derived was dissented from by 
the Judicial Commissioners of Nagpur in Commissioner of Income Tax 
vs. Ballarpur Collieries, [(1929), A.I.R. (1930) Nag. 183=4 I.T.C. 255]. 
Still in this case it was held that an assessee can claim, in the case of 
business which has resulted in a loss, that the amount of that loss shall 
be increased by adding the amount of depreciation in buildings, machinery, 
etc. This decision was the result of the interpretation which the Judicial 
Commissioners put upon proviso (b), Macnair, A.J.C., observed: “Clause 
(6) (b). Section 10 (2), does not enunciate a general proposition regarding 
the calculation of the result of a year’s business. It is applicable only 
when there is in reality no profits or gains and it is not used for calcula- 
tion of loss. The general principle is that the diminution of value pjf 
buildings, machinery, plant and fumipre should be taken into 
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calculating the result of the year's working ;f or the sake of convenience 
a certain percentage of the original cost is taken to represent the diminu- 
tion in value during the year. There is no reason why this general 
principle should not receive full application in calculating the loss of profits 
or gains”. 

"Profits or gains chargeable for that year’* — 

But then there is one question which requires consideration. The 
question is’: when does the proviso come into operation at all? Or, in other 
words, what meaning should be attached to the words “profits or gains 
chargeable for that year”? If these words mean “income, profits or gains” 
under all the dift'erent heads mentioned in Section 6, then the question of 
unabsorbed depreciation allowance will arise only after set-off under 
Section 24. But at that stage it wdll be difficult to identify the unabsorbed 
loss with any depreciation allowance at all. 

Further complexities will arise because of the new provision for 
carrying forward of the unabsorbed portion of business losses. If, on the 
other hand, the words 'profits or gains chargeable for that year’ be taken as 
referring to 'profits or gains' under the head “Business” only — not of the 
particular business but of all the businesses of the assessec taken together — 
then again the question is how to identify the surplus with any deprecia- 
tion allowance. If the depreciation allowance is to figure equally with 
all other allowances then obviously the unabsorbed allowance cannot be 
ascribed to depreciation alone. Further it is to be seen (1) wdiether allowance 
for depreciation for the year should stop there, and the unabsorbed portion 
be carried forward, or (2) whether the allowance like the other items of 
allowances should be allowed to produce the resultant loss under the head 
“Business” and thus bring in Section 24. It may be contended that the 
proviso gives the law in the alternative and that under it either of the two 
following things may happen: — 

(1) the depreciation allowance stops after exhausting the profits or 
gains under the head “Business” and the unabsorbed portion is 
allowed to be carried forward under the proviso. 

or (2) the depreciation allow'ance is made fully so as to produce loss 
under the head “Business” and then this loss is set-off under 
Section 24, and unabsorbed loss, if any, is carried forward. 

If the Statute really provides for such alternatives, the question is 
\vith whom does the option rest for the choice between the alternatives. 

If the words be taken to mean only the profits or gains of the parti- 
cular business, then again the question will be when to make allowance 
for depreciation. The 0 )^ there would be no anomaly 

be; the profits or gains after making all other allowstb^ 

W .make 
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allowance for depreciation to the profits or gains thus computed of the 
particular business. 

The difficulty will perhaps be best illustrated in the following hypo- 
thetical cases: — 

The assessee has two businesses A and B and has Income under other 

heads as follows: — 

Salary Rs. 5,000 

Property ..... Rs. 5,000 

Business ‘A’ gives gross profit of Rs. 10,000. But allowances to be made 
under Section 10 (2) (i to v) amount to Rs. 6,000, under Clauses (viii to 
(xii) Rs. 8,000 and under Clause vi (depreciation) Rs. 8,000. 

Business ‘B’ yields a profit of Rs. 1,000 after making all allowances 
including the depreciation allowance for its buildings, etc. 

1. If the words “Profits or gains chargeable for that year” in the 
proviso refer to income under all the heads and depreciation allowance 
is to figure equally with all other allowances then — 

Total allowance to be made amounts to . Rs. 22,000 
Business ‘A’ results in loss of . . . Rs. 12,000 

As business ‘B’ yields profits of . . . Rs. 1,000 

Income under the head “Profits or gains of 
business etc.,” will be loss of . . . Rs. 11,000 

Setting this off under Section 24 against the income under the other 
two heads, Rs. 1000 is left as unabsorbed loss. This is no doubt loss of 
profits or gains under the head “Business” and it is unabsorbed loss of the 
business ‘A’. It is to be carried forward as such loss under Section 24 (2) 
to be set off against the profits or gains of business A of the next year. 
But it is not possible to ascribe this to any depreciation allowance and 
name it as unabsorbed depreciation allowance to be carried forward under 
proviso (b) to Section 10 (2) (vi). 

2. If the words 'profits or gains chargeable for that year’ be taken 
as profits or gains under the head “business” but not of the particular 
business then — 

as before business ‘A’ results in loss of . Rs. 12,000 
and 

' under the head ‘business' there will be 

loss of . . ... . Rs. 11,000 

But how to find out the unabsorbed portion of depreciation alloy/ahce ? 
That again brings in the question of the order in which the various allows 
ances are to be made. How much of this should be carried forward as 
unabsorbed depreciation and how much set off as loss under Section 24 ? 
Is there any option left with anybody in this respect? 
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3. Taking the words to mean profits or gains of the particular 
business:-— 

Business ‘A' results in loss of . , * Rs. 12,000 

How much of this again is unabsorbed depre- 
ciation allowance? 

If other allowances are made first then 'A* results in a loss of Rs. 
4,000 before any allowance for depreciation is made. In such a case the 
entire depreciation allowance remains unabsorbed and may be carried 
forw^ard as such for the next year. In the meantime A and B together 
give a loss of Rs. 3,000 only and that is set off under Section 24 against 
the other items of income, giving the chargeable income of Rs. 7,000 for 
the year. 

In Practice this anomaly is met by applying the method most 
advantageous to the assessee. The first of the J-bove three methods is 
applied, and the resultant unabsorbed loss, if any, is ascribed first to 
depreciation. Thus if such unabsorbed loss does not exceed the amount 
of depreciation allow^ance the wdiole of it is carried forward as unabsorbed 
depreciation allowance. 

Maximum Allowance. [Sec. 10 (2) (vi), prov. (c)]. 

Proviso (c) to Section 10 (2) (vi) lays down that the aggregate of 
all depreciation allowances is in no case to exceed the original cost to the 
assessee of the buildings, machinery, plant, etc. 

Succession and Depreciation — a brief survey of the old law — 

The change in the basis of calculation of depreciation allowance from 
'original cost’ to ‘written down value’ has been noticed already. There 
has also been change in the law regarding succession, ie.. Section 26, 
which has been noticed in its proper place. Still it would be profitable 
to give here a short review of cases bearing on the position under the 
old law regarding the effect of succession on the basis of calculation of 
depreciation and specially of Commissioner of Income Tax, Madras vs. 
Buxkin-gham and Carnatic Company, Ltd, [(1935^. 63 I A. 74= (1936) 
P.C. 5=69 M.L.J. 879= 59 Mad, 175=9 I.T.C. 114= (1935) I.T.R. 384] 
as this was the only case on depreciation under the Act before amendment 
on which the Judicial Committee expressed their views and which settled 
once for all the controversy regarding the interpretation of the expression 
‘original cost” so far as the successor to a business was concerned. In 
the course of the review will also he found the difference between the 
English and the Indian law regarding depreciation allowance. 

In. the case oi lnc&ine Tax Commissioner vs. Buckingham and 
Co^ 63 lA. 74r the Buckingham and Car^^ Go-i Etd*, which 
was^ in Biithh India on the 29th Noyem^ 
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took over on 3rd December 1920 the work and carried on the business 
hitherto carried by five other limited Companies. The buildings and 
machineiy of these live companies were taken over by this successor 
company not at the actual cost thereof to the said five companies, but at 
their written down value on 30th November 1920. In the year subse- 
quent to succession, i.e,, in 1921-22, the Company was assessed to the entire 
profits of the said five companies as having succeeded to their business. 
During that assessment the Company claimed to deduct depreciation on 
the buildings and machinery calculated on the original cost thereof to 
the said five companies. This claim was disallowed by the Income Tax 
authorities and depreciation, calculated on the written down value, namely 
the actual cost to the Company, only was allowed. It will be pertinent 
to notice here that tlie above assessment was made under the Income Tax 
Act of 1918, the Act of 1922 coming into force only on the 1st day of 
April 1922. Act VII of 1918, under which the above assessment 
was made, did not contain any provision corresponding to that contained 
in Section 26 of the Act of 1922 and that Act differed fundamentally from 
the Act of 1922 inasmuch as under that Act assessment for any year was 
made not in respect of the income of the previous year, but in respect 
of the income of the a5>sessment year, such incc^me being computed at 
the first instance on the basis of the previous year's income and then any 
possible adjustment consequent upon the actual income of the year 
differing from this estimate being made during the next year. The relevant 
sections of that Act were Sections 5, 9, 14, 17, 18 and 19. So, strictly 
speaking, for the year 1921-22 the Company in the above case w^as assessed, 
not on the profits of the five companies, but on its own probable profit 
of the year 1921-22, profit made by the five companies during 1920-21 
liaving been taken to be the expected profit of the successor Company for 
the year 1921-22. That being so, in computing the profit of the business 
of the previous year for this purpose allowance in respect of depreciation 
was made, not on the basis as to what would have been allowable to the 
predecessor, but on the basis of what was allowable to the successor. 
Section 9 (2) (vi) of that Act contained the relevant provision which ran 
as follows: — 

‘'Such profits shall be computed after making the following allow- 
ances, in respect of sums paid, or, in the case of depreciation, 
debited, namely: — 

"in respect of depredation of such buildings, machinery or 
plant being the property of the asseSsee, a sum not exceed- 
ing a percentage on the original cost thereof to the assessee 
to be fixed, subject to the app’Vival of the Governor- 
General in Council, by the Local Government for difFerefit 
classes of buildings, machinery or plant having regard ^ 
V the estimated Ufe thereof, in ^errmning which it; 
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assumed that current repairs are executed from time to 
time: 

''Provided that — 

(a) no such allowance shall be made unless the amount 
claimed has actually been debited in the ordinary accounts of 
the business for the previous year and the prescribed particulars 
have been duly furnished; 

(b) when in any year the full allowance admissible has not. 
been claimed, the balance may be added to the allowance made 
for the following year or years; 

(c) the aggregate of the allowances made under this sub- 
head either under this Act or any Act repealed thereby shall, 
in no case, exceed the original cost to the assessee of the 
buildings, machinery or plant as the case may be '/* 

As stated above, the claim of the successor Company to deduct 
depreciation calculated on the original cost of the buildings, etc., to the 
preceding Companies was disallowed for the assessment for 1921-22. 
From that year onwards in all subsequent assessments and adjustments 
till 1931-32 depreciation in respect of the buildings, etc., calculated on the 
said written down cost to the successor Company was allowed. In the 
meantime the Madras High Court in Commissioner vs. Massey & Co, 
Ltd., [(1929) Mad. 453=56 M.LJ. 451=3 I.T.C. 302], held that a 
successor Company was entitled to depreciation allowance calculated on. 
the original cost of buildings, etc., though cost to the assessee Company 
might have been different. After this decision the Buckingham and 
Carnatic Co., for its assessment for 1931-32 renewed its claim to depre- 
ciation allowance* on the basis of the original cost to the five Companies 
instead 6f bn the written down value. The Company also claimed arrear 
allowances on this basis for the years 1921-22 to 1930-31. On this claim 
four questions were submitted for the opinion of the High Court, viz , : — 

Q. 1. "Whether the Buckingham and Carnatic Company Ltd., which 
succeeded to the business of the Buckingham Mill Company Ltd., the 
Carnatic Mill Company Ltd., the Janialmadugu Press Company Ltd., the 
Tiruppur Press Company Ltd,, and the Tadpatri Cotton Press Company 
Ltd., is entitled under Section 10, Sub-section 2 (vi) of the Act, to depre- 
ciation allowance on the assets taken over from the five predecessor 
companies calculated on the original cost of the assets to such predecessor 
Cpmpahies or On the value at which these assets were taken over by the 
Buckingham and Caniatic Co^^^^ Ltd,, from the predecessor Companies?- 

Q. 2. ^'Whe^er the Buckingham and Garnatic Gompany, Ltd., is 
depredation allowance from the 
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ej^cess depreciation not allowed in those years should be allowed in its 
subsequent assessments or whether the claim for such: excess depreciation 
lapses altogether ?'' 

Q. 3. ‘'Whether the Buckingham and Carnatic Co. Ltd., is entitled 
to, claim depreciation on buildings taken over from the predecessor com- 
panies in its subsequent assessments at the rates in force each year, till 
the total of such allowances to the company and its predecessors is equal 
to the original cost of these buildings to the predecessor companies, or 
whether the company should be allowed to claim depreciation on these 
buildings in each of its subsequent assessments at the rates in force each 
year only for a period not exceeding the life of the asset fixed under the 
present Act, calculated from the date on which they were first brought 
into use by the predecessor companies?” 

Q. 4. "In calculating the amount of depreciation allowable in subse- 
quent years to the Buckingham and Carnatic Co. Ltd., is the amount 
allowed to the predecessor companies to be taken into account in applying 
Section 10, Sub-section (2) (vi) proviso (c), of the Act?” 

The High Court having decided in favour of the Company on the 
authority of the decision in Commissioner vs. Massey & Co. Ltd., the 
Commissioner of Income Tax went on appeal to the Judicial Committee 
and their Lordships of the Judicial Committee answered only the first 
question above stated and answered it against the Company holding that 
so far as this question was concerned the decision of the Madras High 
Court in Massey*s case was wrong. In their Lordships' opinion it was 
not necessary to express, and they did not express, any opinion as to the 
correctness of the answer to the first question raised in Massey*s case, 

"Whether Messrs. Massey & Co. Ltd., w^ho succeeded to the business 
of the Madras Engineering Work Ltd., are entitled to carry 
forward for the purposes of assessment depreciation to which 
full cifect could not be, given in years previous to the succession 
by Massey & Co. Ltd.” 

In Commissioner vs. Massey Co., Ltd., (1929) Mad. 453, Massey 
Co., Ltd., was a company incorporated in British India. There the 
succession took place with effect from 1st January 1924, and the assess- 
ment was for 1927-28. It must be noticed here that the succession in 
this case took place after the Act XI of 1922 came into force and the 
assessment was made before the amendnient of Section 26 by Act III of 
1928 which came into force on the 1st day of April 1928. Section 26 as 
it stopd then ran as follows:— *' 

"Where any change occurs in the constitution of a firm or 
any person has succeeded fo any business, profusion or 
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tlie assessment shall be made on the firm as constituted, or on 
the person engaged in the business, profession or vocation, as 
the case may be, at the time of the making of the assessment”. 

Section 10 (2) (vi) of the Act of 1922 before the amendment of 
1939, corresponding to Section 9 (2) (vi) of the Act of 1918, ran as 
follows : — 

(2) “Such profits or gains shall be computed after making the 
following allowances, namely: — 

^ aie ♦ Hs 

(vi) in respect of depreciation of such buildings, machinery, 
plant, or furniture being the property of the assessee, 
a sum equivalent to such percentage on the original cost 
thereof to the assessee as may in any case or class of cases 
be prescribed: 

Provided that — 

(a) the prescribed particulars have been duly furnished; 

(h) where full effect cannot be given to an^^ such allowance in any 
year owing to there being no profits oi gains chargeable for 
that year, or owing to the profits or gains chargeable being 
less than the allowance, the allowance or part of the allowance 
to which effect has not been given, as the case may be, shall 
be added to the amount of the allowance for depreciation 
for the following year and deemed to be part of that allowance, 
or if there is no such allowance for that year, be deemed 
to be the allowance for that year, and so on for succeeding 
years ; and 

(c) the aggregate of all such allowances made under this Act or 
any Act repealed hereby, or under the Indian Income Tax 
Act, 1886, shall, in no case, exceed the original cost to the 
assessee of the buildings, machinery, plant, or furniture, as 
the case may be”. 

. Leaving aside question 3 which related to a question of "res judicata' 
the Madras High Court in Massey^s case had before it the two following 
questions: — 

(1) Whether Messrs. Massey and Company Limited who succeeded 
to the business of the Madras Engineering Works Limited 
are entitled to carry forward for the purposes of assessment 
depreciation to which full effect could not be given in the 
years previous to the succession by Massey and Gompahy 
■ Limited?'- ■- ■ '■■■ "V'V' v 

- ; (2X W Messrs;; and^ can tie allowed 
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Madras Engineering Works Limited on the original cost of 
those assets to the latter or at the value at which they were 
taken over by Messrs. Massey and Company, Limited? 

In answering these questions the Madras High Court relied solely on 
the decision of the House of Lords in Scottish Shire Line Ltd. vs. Inland 
Revenue (1912), 6 T.C. 91 and, holding that that case was not in any way 
distinguishable from Massey’s case, decided both the questions against the 
Commissioner. 

' So far as the second of the above two questions is concerned this 
dccirion was not followed by other High Courts; See Commissioner of 
Incomc-taXj Bombay vs. Saraspur Mills Co., Ltd. (1931), 56 Bom. 129= 
6 I.T.C. 1; Motiram Rosanlal Coal Co., Ltd. vs. Commissioner (1932), 
12 Pat. 12=6 I.T.C. 235; Commissioner vs. Solomon & Sons (1933), 
11 Rang. 514=7 I.T.C. 58. The question was set at rest by the decision 
cf the Judicial Committee above referred to which disapproved of the 
decision of the. Madras High Court and approved of the decisions of the 
Bombay and Patna High Courts. After the decision of the Judicial Com* 
mittee in 63 I. A. 74 it became well settled that when a company succeeding 
to any business was not being assessed in respect of the profits or gains of 
the business carried on by the predecessor, but was being assessed in respect 
of the profits of a period during which the successor company was carrying 
on the business the depreciation allowance was to be calculated on the cost 
to such successor Company of buildings, machinery, etc., and not on the cost 
thereof to the original Company, 

But this did not dispose of the question as to what would be the 
Portion when sue- position in this respect when the successor 
. cessor Company was as- Company was being assessed under Section 

<2) in respect of the profits, etc., of the 
carried on by predecessor, business actually carried on by the predecessor. 
Section 26 (2) before the amendment said that in such a case 'assessment 
shall be made on such person succeeding, as if he had been carrying on 
the business ...... throughout the previous year, and as if he had received 

the whole of the profits for that year’. Whatever might have been the 
position when Masseyfs case was decided by the High Court of Madras 
it seems clear that in making assessment under Section 26 (2) the assess- 
ment must proceed on the basis — 

(1) that the original business was continuing undisturbed during 

the previous year; 

(2) that profits . of that business should be computed as if there 

was no disturbance; 

(3) that the person to be assessed is not the person who actually: 

parried cm the business but the succ^ i ' 
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(4) that ill assessing this successor he should be deemed to have 
been in existence during such previous year, carrying on that 
business and receiving the profits. 

See notes under Sec. 26 under the head ''History”. 

Consequently, while profits of the business would be computed under 
^ Section 10 (2) depreciation would be calculated 

affected assessment. original cost to the person 

who actually carried on the business. After such 
computation of profits the person to be charged in respect thereof would 
be the successor. Succession did not disturb the assessment in any other 
rCvSpect. Only in the place of the predecessor the person succeeding vras 
assessed. This held good only when the successor was being assessed as 
such successor in respect, as it were, of his statutory income, income not 
really belonging to him, but ascribed to him by the statute. The case of 
Scottish Shire Line Ltd., vs. Lcthem, 6 T.C. 91, relied on by the Madras 
High Court in deciding Massey* s case, only supports the above view and 
does not go further than that. 

Difference between English and Indian Law— 

Though the Madras High Court in Massey*s case observed that the 
English law was in no way distinguishable from the Indian law in this 
respect, that view was dissented from by the Bombay High Court in 
Commissioner of Income Tax vs. Saraspur Mills (1931), 56 Bom. 129 
and this Bombay decision was approved of by the Judicial Committee in 
63 I. A. 74. In that case the Bombay High Court noticed that "the 
phraseology and the scheme of the Indian Act seem to differ widely from 
the English Act upon this question of deduction on account of depreciation 
of machinery. Under the English Act depreciation is to be based on 
the diminished value of the machinery and plant by reason of wear 
and tear. There is no such thing in the Indian Act, under which 
deduction for depreciation is based upon a percentage on the cost price.^ 
Therefore, a decision on the English Act can have little or no bearing 

upon the question and certainly cannot justify us in ignoring the 

plain language of the Indian Act". 

The case of Scottish Shire Line vs. Lethem (1912), 6 T.C, 91 was 
a case where succession to the business took place in January 1910 arid the 
assessment in question was for the year 1910-11, being the year ending 
5th April 191 L The successor Company was incorporated only in 1910 
and it was incorporated for the purpose of taking over as a going concern 
and carrying on the business in question. The assessment was made qn^ef 
the Income Tax Act, 1842 (5 & 6 Viet., c. 35) read with Finance Act, 1^7 ■ 
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(7 Edw. VII, c. 13) and Customs and Inland Revenue Act, 1878 (41 & 42 
Viet, c. IS). The assessment was based on the average profits shown by 
the accounts of the predecessor Company for the three years ending 31st 
December 1909. During the three years preceding the year of assessment 
in question, i,e., during the three years ending the 5ih April 1910, the sums 
allowable to the old Company in respect of the depreciation were more 
than the old Company’s taxable income during each of these years. An 
unabsorbed depreciation allowance carried forward from this period, there- 
fore. was available to the old Company for its assessment for the year 
ending 5th April 1911. The relevant statuoiy provisions bearing on the 
question were: — 

(1) Income Tax Act of 1842 (5 & 6 Viet., c. 35), Sec. 1 which 
enacted: ‘’That from and after the Sth April, 1842, there shall 
be charged, raised, levied, collected und paid, unto and for 
the use of Her Majesty, her heirs and successors during the 
term hereinafter limited the several rates and duties mentioned 
in the several schedules contained in this Act, and marked 
respectively (A), (R), (C), (D) and (E) (that is to say, 


ScHiU)Ui.^ (D.)* 

'*Upon the annual profits or gains arising or accruing to any person 
residing in Great Britain from any kind of property whatever, whether 
situate in Great Britain or elsewhere, there shall be charged yearly, 
for every twenty Shillings of the amount of such profits or gains, 
the sum of seven pence; and upon the annual profits or gains arising 
or accruing to any person residing in Great Britain from any profes- 
sion, trade, employment or vocation, whether the same shall be 
respectively carried on in Great Britain or elsewhere, there shall be 
^ charged yearly, for every twenty Shillings of the amount of such 
profits or gains, the sum of seven pence ” 

Section 100: “That the duties hereby granted, contained in Schedule 
marked (D) shall be assessed and charged under the following rules, 
which rules shall be deemed and construed to be part of this Act, and 
to refer to the last mentioned duties, as if the same had been inserted 
under a special enactment.” 

SCHICDUI,]^ (I^-)- 

The said last-mentioned duties shall extend to every descriptidn' of 
property or profits which shall not be contained in either of the said 
Schedule (A), (B) or (C) and to every description of employnient 
of profit not contained in Schedule (E), and not specially exempted froni 
the said respective Duties, and |haH be char|red annually 



by the persons, bodies politic or corporate, fraternities, fellowships, 
Companies, or Societies, whether corporate or not corporate, receiving 
or entitled unto the same, their executors, administrators, successors, 
and assigns, respectively. 

Rules for ascertaining the said last mentioned duties in the particular 
cases herein mentioned : — 

First case. — Duties to be charged in respect of any trade, manufacture, 
adventure, or concern in the nature of trade* not contained in any 
other Schedule of this Act. 


Rui.t:s. 

First. — The duty to be charged in respect thereof shall be computed 
on a sum not less than the full amount of the balance of the profits 
or gains of such trade, manufacture, adventure, or concern upon a 
fair and just average of three years, ending on such day of the year 
immediately preceding the year of assessment on which the accounts 
of the said trade, manufacture, adventure, or concern shall have been 
usually made up, or, on the 5th day of April preceding the year of 
assessment, and shall be assessed, charged and paid without other 
deduction than is hereinafter allowed: Provided always, that in cases 
where the trade, manufacture, adventure or concern shall have been 
set up and commenced within the said period of three years, the 
computation shall be made for one year on the average cf the balance 
of the profits and gains from the period of first setting up the same: 
Provided also, that in cases where the trade, manufacture, adventure 
or concern shall have been set up and commenced within the year 
of assessment, the computation shall be made according to the rule 
in the sixth case of this Schedule : 

♦ ♦ ♦ Hc ♦ 

Third. — In estimating the balance of profits and gains chargeable under 
Schedule (D), or for the purpose of assessing the duty thereon, no 
sum shall be set against or deducted from, or allowed to be set against 
or deducted from, such profits or gains, on account of any sum 
expended for repairs of premises occupied for the purpose of such 
trade, manufacture, adventure, or concern, nor for any sum expended 
for the ‘supply or repairs or alterations of any implements, utensils, 
or articles employed for the purpose of such trade, manufacture, 
adventure, or concern, beyond the sum usually expended for siich 
purposes according to an average of three years preceding the yeiar 
ih which such assessmeht shall be made ; nor on account of loss npt 
GonUecled with or arising out of such trade, manufacture, adventutei 
or cpUcern account therefrom; nor 

^ to be 
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trade, manufacture, adventure, or concern; nor for any capital 
employed in improvement of premises occupied for the purposes of 
such trade, manufacture, adventure, or concern : nor on account or 
under pretence of any interest which might have been made on such 
sums if laid out at interest; nor for any debts, except bad debts proved 
to be such to the satisfaction of the Commissioners respectively; nor 
for any average loss beyond the actual amount of loss after adjust- 
ment; nor for any sum recoverable under an insurance or contract 
of indemnity: 

Rules applying to both the preceding Cases (Cases I & II). 

Fourth. — If amongst any persons engaged in any trade, manufacture, 
adventure, or concern, or in any profession, in partnership together, 
any change shall take place in any such partnership, either by death, 
or dissolution of partnership as to all or any of the partners, or by 
admitting any other partner therein, before the time of making the 
assessment, or within the period for which the assessment ought to be 
made under this Act or if any person shall have succeeded to any 
trade, manufacture, adventure, or concern, or any profession, within 
such respective periods as aforesaid the duty payable in respect of 
such partnership, or any of such partners, or any person succeeding 
to such profession, trade, manufacture, adventure, or concern, shall 
be computed and ascertained according to the profits and gains of 
such business derived during the respective periods herein mentioned, 

, notwithstanding such change therein or succession to such business 
as aforesaid, unless such partners, or such person succeeding to such 
business as aforesaid, shall prove, to the satisfaction of the respective 
Commissioners, that the profits and gains of such business have fallen 
short or will fall short from some specific cause, to be alleged to 
them, since such change or succession took place, or by reason thereof. 

The Scheme of the English Statute — 

The Scheme of the English Statute so far as trades were concerned 
was — 

(1) to assess the profits of a business; 

(2) to trace out the persons carrying on the business, their 

successors or assigns and to charge them; 

(3) to charge tax on the average of three preceding years^ profits 

of the business irrespective of the question who carried on 
the business during these years ; if the business was the same . 
' business its average past profit had to be charged in the hands 
of the person carrying on the business at the time of 
^assessment..-.. .:: * :.■ ^.v-. 
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It is obvious that under this scheme it was ihe duty of the taxing 
authority to find out the profits of the particular business for the preceding 
three years; as soon as he was satisfied that the same business with which 
he is now concerned continued during all these years. In this computation 
it* was irrelevant to notice who was the person carrying on the business. 
If any depreciation allowance was to be made in this computation it was 
to be made for the purpose of ascertaining the taxable profits of the 
business and not of any particular person. After the profits had thus 
been computed, then tax on that had to be charged and it had to be charged 
in the hands of the person found in the business whether he was the same 
person who carried on the business or his successor or assign. It ma/ be 
noticed, however, that this Act did not provide for any allowance for depre- 
ciation of plant and machinery, etc., in computing the profits of the 
business. 

Customs and Inland Revenue Act, 1878 (41 & 42 Viet., ch. 15) — 

This Act by its Section 12 made provision for the first time for allow- 
ance for depreciation of plant and machinery in the following way : — 

“Notwithstanding any provision to the contrary contained in any 

Provision for depre- relating to income-tax, the Commissioners for 

ciation of plant and general or special purposes shall, in assessing the 
machinery. profits or gains of any trade, manufacture, 

adventure, or concern in the nature of trade, chargeable under 
Schedule (D.)» Ihe profits of any concern chargeable by refer- 
ence to the rules of that schedule, allow such deduction as they 
may think just and reasonable as representing the diminished value 
by reason of wear and tear during the year of any machinery or 
plant used for the purpOvSes of the concern, and belonging to the 
person or company by whom the concern is carried on ; and for tjje 
purpose of this provision, where machinery or plant is let to the 
person or company by whom the concern is carried on upon such 
terms that the person or company is bound to maintain the 
machinery or plant, and deliver over the same in good condition 
at the end of the terms of the lease, such machinery or plant shall 
be deemed to belong to such person or company"'. 

Hs ★ * ^ ♦ * 

It may be noticed that this provision for depreciation allowance was 
made not with reference to any depreciation of the plant, etc., to aiiy 
particular person, but with reference to the depreciation caused during 
the year of business and caused by the business user. It was looked upon 
as a sort of expenditure or loss in the business and consequently allowed 
as ^ d^^tion to Thme was nd: preyt^^ 

' - Mbn one yeatps^^^bsorbed^^^ dnbittef 
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Th% Pi^ce Act, 1907 (7 Edw. VII, ch. 13)— 

Section 26 (3) of this Act for the first time made provision for 
carrying foi^vard this unabsorbed depreciation in the following terms: — 

^*-1 *'Where as respects any trade, manufacture, adventure, or concern 
Provision for carry- effect cannot be given to the deduction for 

. ing "forward unab- wear and tear in any year owing to there being 

sorbed depreciation. profits or gains chargeable with income-tax in 

that year, or owing to the profits or gains so chargeable being less 
than the deduction, the deduction or part of the deduction to which 
» effect has not been given, as the case may be, shall, for the purpose 
of making the assessment for the following year, be added to the 
amount of the deduction for wear and tear for that year and deemed 
to be part of that deduction or if there is no such deduction for that 
year, be deemed to be the deduction for that year, and so on for 
succeeding years. ^ 

(4) In this section the expression 'deduction for wear and tear' 
means the deduction allowed, or which would be allowed, under 
section twelve of the Customs and Inland Revenue Act, 1878, as 
representing the diminished value, by reawn of wear and tear 
during the year, of machinery or plant used for the purposes of any 
trade, manufacture, adventure or concern”. 


In Order fully to appreciate the decision in Scottish Shire Line Ltd, 
vs. Lethem (1912), 6 T.C. 91, it will be pertinent also to see the first two 
clauses of this Section 26 which ran as follows : — 

26. (1) For the purpose of enabling deductions for wear and 

tear to be allowed by the additional Commissioners, claims in 
respect of those deductions shall be included in the annual state- 
ment required to be delivered under the Income Tax Acts of the 
profits or gains of the concern for the purpose of which the 
machinery or plant is used, and the additional Commissioners in 
assessing those profits and gains shall make such allowances in 
respect of those claims as they think just and reasonable. 


(2) No deduction for wear and tear or repayment on account 
of any such deduction shall be allowed in any year if the deduction 
when added to the deductions allowed on that account in any previous 
years to the person by whom the concern is carried on will make 
the aggregate amount of the deductions exceed the actual cost to 
that person of the machinery or plant, including in that actual cost 
any expenditure in the nature of capital expenditure on the machi- 
nery or plant by way of renewal, improvement, or reinstatement. 

These were the facts and; relevant provisions of law appiicible to the 
c?ise of Scottish Line vs. Lethem, 6 T.G, 9|V ^|| de^isipi^ 
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turned upon the scheme of %ese statutes, this being to find out thie profits 
of any particular business during a particular, period after maWng ihese 
allowances and this computation having nothing to do with the question 

as to who was carrying on that business during that period. It was held 

that the successor was entitled to the allowance. 

The ratio decidendi of the case seems to be as follows : — 

(1) The deduction for wear and tear is not a personal allowance. 

The language of Sub-section (3) of Section 26 was con- 
ceived in broad and general terms and did not strike any 
personal note. 

(2) (a) The Crown having treated the successor as the old 

Company by taking that Company's profits during the 
preceding years as the basis for assessing the successor’s 
profit for 1910, it would be anomalous to allow the Crown 
to treat the successor as a new and different concern for 
the wear and tear deduction. 

(6) Successors fall to be assessed exactly on the same footing 
as the old Company to whose concern they succeeded. 

(3) The particular mode of assessing the profits of the successor 

is adopted because of the substantial identity of the successor 
concern with the one that has previously carried on the 
business. The mode of assessing the new concern ^provided 
for by the 1842 Act proceeds on the assumption of a subs- 
tantial identity between it and its predecessor, and there is 
no indication of any intention that the new concern is to 
pay income-tax upon a larger amount: than would have been 
exigible from the old concern if it had continued unchanged 
in the person of its owners. 

The provision of the Indian Statute so far as it made a successor tQ>a 
a business liable to tax for the profits earned by the predecessor might have 
some similarity with the English Statute, but the similarity did not extend 
any further. For any subsequent year’s assessment the scheme was, and 
still is, to assess the person carrying on the business and to assess him in 
respect of his profit of the business earned by him during the previous year. 

Section 3 of the Indian Statute enacts that tax shall be charged 

in respect of all income, profits and gains of the previous year 

of any individual Section 6 then gives the heads of income charge- 

able to income-tax and says that these shall be chargeable to income-tax 
in the manner hereinafter appearing. Section 10 (1) before amendment 
ran as follows : — 

*^The tax shall be payable by an assessee under the head ‘business* 
,.;in respect of the profits or gaps of any business carried on 
|^,hirh*V ■ 
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Thi^ read with Section will mean that lor the ^issessment of any 
year the profits or gains of the previous year of the business must be 
the profits or gains of the assessee front that business. The old Section 26(2) 
made one person liable for another's business profit only for a particular 
year. Beyond this the fiction introduced by the said Section 26 (2) did not 
extend. As soon as the successor to a business came to be assessed not 
as successor but in his own capacity, computation of his profits had to be 
^'made. Section 10 (2) says how ‘such profits or gains shall be computed 
after making certain allowances*. 

Then we come to the old clause (vi) of Sec. 10 (2) which made provi- 
sion for depreciation allowance and which ran as follows: — 

“in respect of depreciation of such buildings, machinery, plant or 
furniture being the property of the assessee, a sum equivalent 
to such percentage on the original cost thereof to the assessee 
as may, in any case or class of cases, be prescribed. 

It seems clear that clause (vi) refers to depreciation caused to the 
person whose profits are being computed and this is the view which 
seems to be now settled by the decision of the Judicial Committee in 63 
I.A. 74. 

Then it is to be seen how far the proviso (b) to this clause governs the 
matter. This is only a proviso to clause (vi) and the proper view would 
be that it must be read along with and in reference to that clause. 

Proviso (b) rims as follows: — 

“Provided that — 

Where full effect cannot be given to any such allowance in any 
year owing to there being no profits or gains chargeable for 
that year, or owing to the profits or gains chargeable being less 
than the allowance, the allowance or part of the allowance to 
which effect has not been given, as the case may be, shall be 
added to the amount of the allowance for depreciation for the 
following year and deemed to be part of that allowance, or 
if there is no such allowance for that year, be deemed to be 
the allow^ahce for that year and so on for succeeding years 


This proviso, it would be correct to say, cannot refer to any 
. unabsorbed depreciation allowance available to 
pe 0 t e roviso. person other than the person whose' profits 

are being computed. When such a person was assessed in respect of 
his predecessor's income by reason of the old Sec. 26 (2) the computation: 
of profit was to take into account any depreciation, whether of the: 
particular year or of the prior years, that might have been available to 
such predecessor. After the completion of this assessment as successor 
die predecessor went out altogether from the picture. , Any a^^ulated 
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depreciation still remaining unabsorbed went out as his loss, v^lierewith 
the successor had nothing to do while earning his own profits from the 
business. He started his business with the depreciated value of the plant, 
etc., and while computing his profits of the business, his loss due to the 
depreciation during his user alone was allowable. 

In The Masagaon Dock Limited, Bombay vs. Commissioner, [A;1.R. 
(1938) Bom. 241=I.L.R. (1938) Bom. 374=1938 I.T.R. 124] the Bombay 
High Court noticed the difference in the position when in a continuing 
business a successor was being assessed as such successor under Sec. 26 (2) 
and when he was being assessed for any subsequent year in respect of his 
own profits of the business. See also In re Kamlapat Moli Lai (1939), 


1939 I.T.R. 374. 

Old Section. 

(vii) in respect of any 
machinery or plant 
which, in consequence 
of its having become 
obsolete, ha.s been sold 
or discarded, the dif- 
ference between the 
original cost to the 
assessee of the machi- 
nery or plant as re- 
duced by the aggre- 
gate of the allowances 
made in respect of de- 
prcciation under 
clause (vi), or any 
Act repealed hereby, 
or the Indian Income- 
tax Act, 1886 , and the 
amount for which the 
machinery or plant is 
actually sold, or its 
scrap value : . 


New Section. 

(vii) ^in respect of any 
machinery or plant 
which has l>een sold or 
discarded, the amount 
by which the written 
down value of the 
machinery or plant ex- 
ceeds the amount for 
which the machinery or 
plant is actually sold or 
its scrap value: 


Provided that such amount 
is actually written off in the. 
books of the assessee : 

These ciianp.es made by the Amend- 
ment Act, 1939, in danse (vii) M 
sub-section (2) of Sec, 10 shall not 
take effect earlier than the Ist day 
of April 194a 
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Old Section. New Sectioni 

Providcd^urther that where 
the amount for which any such 
machinery or plant is sold ex- 
ceeds the written dowm value, 
the excess shall be deemed to 
be profits of the previous year 
in which the sale took place ; . 

Attowance in respect of machinery or plant sold or discarded — 

Under this clause as it stands now allowiince is granted for only 
machinery or plant which has been sold or discarded. No allowance can 
be granted under this clause either for building or for furniture. 

History — 

In the Tncotne Tax Act of 1918, the language of the clause was; ‘'in 
respect of any machinery or plant which has been sold or discarded as 
obsolete, etc., etc.’’ 

In the Act of 1922 as it originally stood, the clause read as follows : 
*Tn respect of any machinery or plant which, in consequence of its having 
become obsolete, has been sold or discarded, etc., etc.’\ 

Moreover, the depreciation allowance granted under Act 11 of 1886 
was also taken into account under Section 10 (2) (vii) of this Act of 1922. 

Changes introduced by Act VII of 1939 — 

The Income Tax Amendment Act of 1939 has introduced many changes 
in this clause. 

In the first place the expression "in consequence of its having 
become obsolete” has been dropped, ^'he result of this omission is that 
henceforth allowance will be granted whenever any machinery or plant 
is sold or discarded no matter whether it has been obsolete or useless. 
The fact of its having been sold or discarded alone is now relevant. It 
does not matter why it is sold or is discarded. 

Secondly, the basis of calculation of the allowance has been changed as 
a result of the change in Clause (vi). Before amendment the allowance 
granted for obsolescence was the difference between the original cost to the 
assessee as reduced by the aggregate of the depreciation allowances and the 
amount for which the machinery or plant was sold or its scrap value. Now, 
after amendment, the difference is to be calculated with reference to the 
written down value of the machinery or plant. 

Thirdly, two new provisoes have been inserted. The first one requires 
that the amount representing the difference between the written down value 
and the sale proceeds or scrap value must be actually written in the 



S. 10 (2) (vii>.] MACHINERY or PLANT SOLD or DISCARDED 95 f 

y ■ ■ , ♦ i 

books of the?^ assessee. The second one lays down that if the sale proceeds 
exceed the written down value the excess is to be taken as profits of the 
previous year in which the sale took place. 

English Law — 

The corresponding provision in the English Law is laid down in 
Rule 7 of the Rules applicable to Cases I and II of Schedule D of the 
« Income Tax Act, 1918 (8 & 9 Geo V, ch. 40). 'Phat rule runs as below: — 

'Tn estimating the profits or gains of any trade, manufacture, 
adventure, or concern in the nature of trade chargeable under this 
Schedule there shall be allowed to be deducted as expenses incurred 
in any year so much of any amount expended in that year in 
replacing any plant or machinery zvhich has become obsolete as 
is equivalent to the cost of the plant or machinery lepLiced after 
deducting from that cost the total amount of any allowances which 
have at any lime been made in estimating profits or gains as 
aforesaid on account of the wear and tear of that plant and 
machinery, and any sum realized by the sale of that machinery or 
plant’\ 

It is clear that under the English law the obsolescence allowance is 
not to exceed the cost of replacing the obsolete plant or machinery. This 
limitation has in practice given rise to many administrative difficulties 
\vide Income Tax Enquiry Committee Report, 1936, pp, 40-41). 

Though under the Indian law as it stands at present the plant or machi- 
nery sold or discarded need not be obsolete, still the tenn 'obsolete^ is 
explained as that would be helpful in understanding the law as it stood 
before amendment. 

Obsolete — 

It is a question of degree, and hence a question of fact, when 
machinery becomes obsolete {per Rowlatt, J., in South Metropolitan Gas 
Co, vs. Dadd (1927), 13 T.C. 205 (211)]. In this case the appellants 
were the ow-ners of eight steamers carrying coal from Newcastle to 
London. These steamers were purchased during the War when only 
standard pattern vessels were available. Later the appellants decided to 
replace them gradually with vessels to be built to their specifications. 
When the new vessels arrived, one of the old vessels was sold. The 
Special Commissioners held that the said old vessel had not become 
obsolete and refused to grant obsolescence allowance. Mr. Justice Rowlatt 
held that the question being one of fact, the Special CommissionersV deci- 
sion could not be disturbed. His Lordship at the same time observed: 
/‘This case is not to be taken as deciding that in order to be obsolete a 
be worn out ; nor 13 It to dectdin]^ that a thinj| ig- 
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not obsolete so long as it can be useful to other people in the same busir ’ 
ness who are less progressive in their ^methods”. ' ‘ , 

See also In the matter of Shezvdayal Jagannath Bin fra} [(1930), 
58 Cal. 985=(1931) Cal. 599==35 C.W.N. 314^5 I.T.C.' 147] where 
Rankin, C.J., quoted with approval the view of Rowlatt, J., that it is ft 
question of degree and a question of fact when machinery becomes ^ 
obsolete. 


In In re Ratna SingK [(1924), A.I.R. (1925) Mad. 157=:20 M.L.W. 

859—1 I.T.C. 389]. Kumaraswami Sastri, J., 
Meaning of obsolete. word ‘obsolete’ should be taken to 

include cases of unfitness arising from whatever cause whether it is due 
to total destruction or supersession by new invention and so when a car 
falls into a ditch, or otherwise becomes so damaged that it cannot be 
used as a car and it has to be sold as scrap-cron, the owner of the car, 
in his Lordship’s opinion, was entitled to claim allowance. 


On appeal from the order of his Lordship, Coutts-Trotter, C.J., and 
Beasley, J., dissented from this view [See Rathan Singh vs. Commissioner 
of Income Tax, (1925), A.I.R. (1926) Mad. 462=50 M.LJ; 157]. Their 
Lordships observed : “Obsolete machinery means machinery which, 
though it is able to perform its function, has become in common 
parlance out of date and performs its function so indiftercntly or at 
such a cost that a prudent man instead of continuing to use such 
machinery, w^ould discard it and install more modern and more labour- 
saving machines”. In their Lordships’ opinion, the word ‘obsolete’ was 
quite inapplicable to a new car which was only useless for its purpose 
because it had been broken to pieces in an accident and this could not be 
allowed as a deduction. 


In In the matter of Shewdayal lagannath Binjraj [(1930), 58 Cal. 
985 = (1930) Cal. 599=5 I.T.C. 147] the Calcutta High Court (Rankin, 
C.J., Ghose & Buckland, JJ.) accepted this latter view of ‘ob.solete machi- 
nery’. In this case the assessee sold some part of the machinery and 
discarded the remainder not because the machinery was obsolete but 
because it was w^orn out with the result that the working expenses were 
heavy in comparison with new machines. Their Lordships upheld the 
Commissioner’s refusal to grant obsolescence allowance as claimed by the 
assessee. Rankin, C.J., made significant observations on the applicability 
of Section 10 (2) (vii). His Lordship observed; “The allowance given 
by Clause 7, Sub-section 2 of Section 10 of the Act is to be lead with the 
allowance for depreciation given by Clause 6. Both are exceptions made 
by the statute to the general principle that so far as the fixed capital of 
• a business is concerned appreciation or depreciation do not enter into the 
computation of profits. Prima facie the proper heading under Which 
provision is made for the loss in value occasioned by wear and tear or 
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cpntinuous user is the heading ‘Depreciation’. The statute recognizes 
fewever that machinery and plant may have to be discarded not because 
it has come -to the end of its working ‘life’ but by reason that newer types 
of machineiy Or newer methods have become necessary in the face of 
(^m^tition. Even if it is good of its kind obsolescence allowance comes 
ifito play in such a case but it is another niattcr altogether to hold that 
whenever a machine becomes worn out and it is seen that the aggregate 
of the allowances made for depreciation has not exhausted its original 
cost, allowance for obsolescence can be claimed in respect of the balance”. 

In In re Swadeshi Cotton Mills Ltd., [(1928), A.l.R. (1929) All. 70 
=3 I.T.C. 244], a machine was declared to be obsolete. It was discarded 
because it was obsolete and also because it broke down past repairs. The 
machine was then sold. The Allahabad High Court (Mukerji & King, 
JJ.) held that the machine had been sold in consequence of its having 
become obsolete within the meaning of Section 10 (2) (vii). 

When Qaimable — 

The allowance under this clause can be claimed only itt respect of 
machinery or plant actually discarded in the accounting year [ Radha Kishen 
vs. Commissioner of Income Tax (1928), 3 I.T.C. 73]. 

In In re Raja Gokaldas Mills Ltd. [(1924), 48 Bom. 389=1924 Bom. 
346=1 I.T.C. 316] the asscssee furnished a return in which he claimed 
certain deductions for obsolescence of machinery for the year ending 30th 
June 1921. This return formed the basis for tax for the year 1921-22 
under the Income Tax Act of 1918. When the Income Tax Act of 1922. 
came into force, the income for 1921-22 would form the basis for tax for 
1922-23. The Bombay High Court (Macleod, C.J., and Shah, J.) held that 
the company were entitled, in making their return for the year 1922-23 
on the basis of their income, profits and gains for the year ending June 
30, 1921, to deduct an allowance for obsolescence under Section 10 (2) (vii). 

No allowance can be claimed in respect of buildings under this clause 
[Laxminarayan vs. Commissioner of Income Tax (1928), 3 I.T.C. 269]. 

Old Section. New Section. 

(viia) in Tespect of animals {viii) in respect of animals 
which have been used which have been used 

for the purposes of for the purposes of the 

the business, other- business, profession or 

wise than as stock-in-^ t/orafton otherwise that! 

trade and have died as stock-in-trade^^^^^a^ 

or become perm have died or b^^ 
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Old Section. 

purposes, the differ- 
ence between the ori- 
ginal cost to the as- 
sessee of the animals 
and the amount, if 
any, realised in res- 
pect of the carcasses 
or animals: 


New Sectioa 

such purposes, the dif- 
ference between the 
original cost to the 
assessee of the animals 
and the amount, if any, 
realised in respect of 
the carcasses or ani- 
mals; 


Allowance in respect of dead or useless animals — 

This clause was first inserted by the Income Tax (Amendment) Act 
of 1928 (Act III of 1928). 

The Amending Act of 1939 has not brought in any material change 
except for the expansion of "business” into “business, profession or 
vocation”. 

The conditions for the operation of the clause are: — 

(i) The animals must be used for the purposes of the business, 
profession or vocation. 

(it) They must be used otherwise than as stock-in-trade. 

(til) They must be either dead or permanently useless for the 
purposes of the business, profession or vocation. 

All these conditions must be fulfilled. 

The allowance to be granted is the difference between the original 
cost to the assessee of the animals and the amount realized by the sale 
of the carcasses or animals. 

If the conditions mentioned above are fulfilled, the allowance will be 
granted no matter whether the live-stock has been replaced or not. [See 
Income Tax Manual, 7th edition, para. 61.] 


New Section. 

{ix) any sums paid on ac- 
count of land-revenue, 
local rates or municipal 
taxes in respect of such 
part of the premises as 
is used for the pur- 
poses of the business, 
profession or vocation; 

Mlowance on account of huid-revenue^ local rates, etc. — 

This clause prescribes that allowance is to be granted for land- 
revenue, local rates of municipal taxes paid in respect of such part of tbe 
premises as is used for the purposes of the business, prof i^km dr vocation. 


Old Section. 

iviii) any sums paid, on ac- 
count of land-revenue, 
local rates or muni- 
cipal taxes in respect 
. of such part of the 
premises as is used 
for the purposes of 
the business; 
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It is to be borne in mind that this clause governs only municipal rates 
or taxes, etCi, that are imposed in respect of the premises used for the 
business. It does not govern municipal taxes for profession or business. 
If these rates are at all allowable as deductions, they must come under 
the residuary clause, namely, clause (xii). 

In the Act of 1918 the clause ran as under: — 

*'Any sums paid on account of land-revenue, local rates or 

municipal taxes in respect of the premises'^ 

It is thus clear that under the Act of 1918 the allowance under this 
head was not limited only to that part of the premises which was used 
for the business. Hence allowance could be claimed in respect of the 
whole premises though only a part was actually used. 

The following extracts from the Income Tax Manual will throw some 
light on the scope and applicability of the clause: — 

*^Allowa}ice on account of rates or taxes — 

‘‘The allowance under this clause covers only the land revenue 
and local rates or municipal taxes paid in respect of the portion 
of the premises used for the purposes of the business. In assessing 
income from business a local rate or tax which is payable irrespec- 
tive of whether profits are made or not should be treated as 
expenditure incurred solely for the purposes of earning profits or 
gains within the meaning of Section 10 (2) (ix)^ if the rate or tax 
is not an admissible deduction under Section 10 (2) (viii).* No 
allowance can be given on account of any other rates or taxes 
whatsoever. All rates and taxes therefore, whether levied on the 
profits of a business or which are charged on the proprietor of a 
business in respect of anything other than the actual portion of the 
premises used for the purposes of the business, must be disallowed", 
[Income Tax Manual, 7th edition, para. 62.] 

Deductions on account of taxes paid — 

“(i) No deduction is permissible in computing the income, profits 
or gains on account of any taxes or rates paid in respect of such income, 
profits or gains except that a local rate or tax which is payable irrespec- 
tive of whether profits are made or not is to be allowed as deduction from 
income from business. Section 10 (2) (viii)* of the Act allows as a 
deduction from business profits sums paid on account of land revenue, 
local rates or municipal taxes in respect of premises used for the purposes 
of a business. This specific provision has been inserted because the IbCal 

* clause is now. numbered (2X (xii). V 
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rates paid on account of such premises are usually in the nature of a 
payment for services rendered {e.g,, by supply of water, conservancy 
arrangements, etc.), but that allowance is closely restricted to a local tax 
or rate levied in respect of the premises used for the purpose of the 
business. No deduction is allowed for any other local rate or tax such as, 
for example, local taxes varying according to the income or profits of 
a business. Nor is any deduction on account of a local rate or tax on 
property allowed from the annual value of property which is taxable under 
Section 9. Similarly no allowance is permissible on account of income-tax 
or super-tax paid by an assessee. Where property, profits or gains are 
liable to taxation in other countries or by other authorities in British India 
all these authorities are taxing the same property or profits for different 
purposes [Income Tax Manual, 7th edition, para. 69 (1).] 

Road Cess, Public Works Cess etc. — 

The Patna High Court held in In re Raja Jyoti Prosad Singh Deo, 
[A.I.R. (1921) Pat. 103=1 I.T.C. 103] that payments made by an assessee 
on account of road cess and public works cess on income derived from 
rents and royalties were not admissible deductions under Section 11 of the 
Act of 1918, corresponding to Section 12 of the Act of 1922. 

In In re K, M, Selected Coal Co, [(1923), 3 Pat. 29S=A.LR. (1924) 
Pat. 670=1 I.T.C. 281] the same High Court expressed the view that 
where rates have to be paid on the amount of coal raised or the amount 
of coal despatched irrespective of whether there w^ere any profits or not, 
such rates should be allowed to be deducted in computing the profits. 
Their Lordships (Dawson Miller, C.J., and Jwala Prosad, J.) held that 
the rates could not be brought within the scope of Section 10 (2) (viii), 
corresponding to Section 10 (2) (ix) of the present Act, since it could 
not be said that the word ‘premises’ includes the annual output or the 
annual despatches of coal from the mines, but that such expenses could 
fairly be said to come within the meaning of the old Section 10 (2) (ix). 

In Shiva Prosad Singh vs. Commissioner of Income Tax [(1925), 4 
Pat. 152= (1926) Pat. 109=2 I.T.C. 57] the same learned Judges followed 
the ruling in lyoti Prosad Deo's case and distinguished the case of K, M. 
Selected Coal Co. 

These two latter cases were reviewed by the Calcutta High Court in 
Isabella Coal Co. vs. Commissioner of Income Tax [(1925), S3 Cal. 76 
= (1926) Cal. 396=2 I.T.C. 87] where the assessee company claimed 
deduction of the amount paid by them as road and public works cess in 
respect of their coal mine. Their Lordships held that the company were 
entitled to such deduction. In their Lordships’ view, a colliery is a 
jpremises used for the purpose of the business of the extraction a:^ sak 
Qf coal and road cess and public works cess is a locd 
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Ihe iise of a colliery as a premises, their Lordships relied on the observa- 
tions of Mookerjee, J., in Mohes Narain vs. Nowbat Pathak (1905), 32 
Cal. 837, in holding that the taking of ore from a mine is rather the use 
than the destruction of the estate, the partial exhaustion iicing but the 
incidental consequence of the use and that the only mode of using a colliery 
is to dig the coal or minerals out of it. In this case the ccss was levied 
under Section 5 of the Ccss Act (Act IX of 1880), which laid down that 
all immovable property (except as otherwise provided in Sections 2 and 8) 
was to be liable to parunent of a road and public works ccss. Section 6 
provided that such cess was to be assessed on the annual value of lands 
and on the annual net profits from mines, quarries, etc. Their Lordships 
held that Section 6 merely provided the mode of assessment and did not 
change the nature of the cess which was a tax imposed on all immovable 
property. 

This ruling of the Calcutta High Court was not approved of by the 
lyCgislature and was taken as an occasion for the insertion of the Proviso to 
the old clause (ix) by Act III of 1928. This provi.so has been deleted 
from the new clause (xii) by Act VII of 1939 but has been re-enacted in 
the new Sub-section (4) of Sec. 10. 


Old Section. 

(vina) any sum paid to an 
employee a.5 bonus or 
commission for ser- 
vices rendered, where 
such sum would not 
have been payable to 
him as profits or divi- 
dend if it had not been 
paid as bonus or com- 
mission : 

Provided that the amount of 
the bonus or commission is of a 
reasonable amount with refer- 
ence to — 

(o) the pay of the em- 
ployee and the condir 
tions of his service; 

(&) the profits of the busi-^ 
for the year in 


New Section. 

(.t) any sum paid to an em- 
ployee as bonus or com- 
mission for services 
rendered, where such 
sum would not have 
been payable to him as 
profits or dividend if it 
had not been paid as 
bonus or commission: 

Provided that the amount of 
the bonus or commission is of a 
reasonable amount with refer- 
ence to — 

(o) the pay of the employee 
and the conditions of 
his service; 

(b) the profits of the 

ness, profession or 
weattow for the year 
-->'<|ae?tion^ 
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Old Section. New Section. 

(c) the general practice in (c) the general practice in 
similar similar businesses, pro- 

fessions or vocations; 


Allowance for Bonus — 

Section 10 (2) (x) prescribes that allowance is to be made for any 
sum paid to an employee as bonus or commission for services rendered. 
Such sum is, however, to be of such a nature that it would not have been 
payable to him as profits or dividend if it had not been paid as bonus or 
commission. 

The allowance is, moreover, subject to the provision that the amount 
of bonus or commission is of a reasonable amount with reference to — 

(1) the pay of the employee and the conditions of his service; 

(2) the profits of the business, profession or vocation for the year 

in question; 

(3) the general practice in similar businesses, professions, or 

vocations ; 

This proviso is intended only to prevent fraud or evasion. 

This clause was first inserted by the Indian Income Tax (Amendment) 
Act, 1930 (Act XXIII of 1930). ; 

The object underlying its insertion will be clear from the following 
extract: — 'Tt has been held by a High Court^ that bonus, commission or 
other remuneration paid by an employer to an employee cannot be treated 
as a business expense and deducted from the employer's income in assessing 
it to income-tax if the amount of such bonus is dependent on the amount of 
the profits. 

‘'At the same time such payments are assessable to income-tax in the 
hands of the recipients. They are thus liable to double taxation. 

“Under Sec. 60 the Government of India have therefore exempted such 
payments from income-tax in the hands of the employee where they cannot 
legally be deducted in assessing the income of the employer, subject to 
certain conditions. 

“It has been pointed out, however, that apart from technicalities such 
payments, if they represent genuine remuneration of an employee for services 
rendered, are rightly to be regarded as business expenses, and that the 
refusal to allow their deduction as such may cause hardship. 


* Commissioner of Income-tax, Madras vs. Mahomed Kassim Rowther, (1927) 
Mad. 1053=2 I.T.C 482; c/. British Sugar Manufacturers Ltd, Harris, 
(1937) , 21 t.C. 528. 
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“It is therefore proposed to amend the law so as to permit the deduction 
of sudi payments from the employer’s income as a business expense. The 
Bill provides for this amendment with the safe-guards necessary to obviate 
any abuse .’’ — Notes on Clauses. 

The Amending Act of 1939 has not brought in any change in the 
clause but for the expansion of “business” into “business, profession or 
vocation”. 


New Section. 

(xi) when the assessee’s ac- 
counts in respect of any 
pant of his business, 
profession or vocation 
are not kept on the cash 
basis, such sum, in 
respect of bad and 
doubtful debts, due to 
the assessee in respect 
of that part of his busi- 
n e s s, profession o r 
vocation, and in the 
case of an assessee car- 
rying on a banking or 
money-lending busi- 
ness, such sum in res- 
pect of loans made in 
the ordinary course of 
such business as the 
Income-tax Officer may 
estimate to be irreco- 
verable but not exceed- 
ing the amount actually 
written off as irre- 
coverable in the books . 
of the assessee; 

Provided that if the amount 
ultimately recovered on 

any such debt or loan 
is greater than the dif- 
ference bet ween the 
whole debt dr loan and 
the amount so allow<^, A 
the exOess shall he ; 
#emed: to be^d -profit dfl/ 
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New Section. 

the year in which it is 
recovered, and if less, 
the deficiency shall be 
deemed to be a busi- 
ness expense of that 
year ; 

Allowance for Bad debts — 

This clause is a new provision. Before the amendment of the 
Income Tax Act, llie allowance for bad debts was in a state of uncertainty, 
beins> granted in some cases and disallowed in others as business losses. 
The Income Tax Pmquir}' Committee observed in their Report at p. 35: 

" although bad debts were fairly treated in many cases examined 

by us. wc have found in other cases justification for the statements made, 
and the treatment of bad debt claims is one of the principal causes for 
the existing dissatisfaction v/ith the Income Tax Department”. 

The conditions for the allowance for bad debts are : — 

(1) (a) That the accounts in respect of a particular part of the 
business, profession or vocation concerned are not kept on 
the cash basis. [For 'cash basis’ see notes under Sec. 13] ; 

(b) That bad or doubtful debts for which allowance is claimed 
are due to the assessee in respect of that particular part 
of business, etc.; 

or (2) That, in the case of an assessee carrying on banking or 
money-lending business, the loans in respect of which 
allowance is claimed have been made in the ordinary course 
of such business. 

If these conditions are satisfied, then such sum will be allowed as the 
Income Tax Officer may estimate to be irrecoverable. The maximum of 
such allowance is the amount which has been actually written off as irre- 
coverable in the books of the assessee. 

But if the amount ultimately recovered on such debt or loan is greater 
than the difference between the whole debt or loan and the amount of 
the allowance then tlie excess shall be taken to be profit of the year in 
which it is recovered. On the other hand, if the amount recovered is 
less than the said difference, then the deficiency is to be regarded as a 
business expense in the year of recovery. 

Debt — ^When becomes Bad — 

As to when a debt becomes bad the following observations of the 
Judicial Committee afford valuable guidance:— 

^^hether a debt is a bad debt, and if so at what poiat of 



it became a bad debt are questions which in their Lordships' view are 
questions of fact, to be decided in the event of dispute by the appro- 
priate tribunal, and not by the ipse dixit of anyone else. The mere fact 
that a debt was incurred at a date beyond the period of iiiiiitation vrill 
not of itself make the debt a bad debt ; still less will It fix the date at which 
it became a bad debt. A statute-barred debt is not necessarily bad; 
neither is a debt which is not statute-barred necessarily good. The 
age of the debt is no doubt a relevant matter to lake into consideration. 
In every case it is a question of fact to be determined after consideration 
of all relevant circumstances” [Commissio^ter of Income-tax vs. 5'. M, 
Chiinavis (1932), 59 LA. 290=- (1932) RC. 178-^^6 I.T.C. 453, per Lord 
Russell], Their Lordships held that a debt which had in fact become a 
bad debt before the commencement of a particular year could not properly 
be deducted in ascertaining the profits of that year, because the loSvS had 
not been sustained in that year. 

Relying on the observations of the Judicial Committee the Patna 
High Court (Courtney-Tcrrell, CJ., and Kulwant Sahay, J.) held in 
Bansidhar Poddar^s case [(1933), U Pat. 101=-(1934) Pat. 46=7 I.T.C. 
117] that it is quite reasonable to regard a debt as bad prima facie when 
it is barred by limitation and no longer recoverable but tliai; presumption 
is rebuttable by evidence according to the circumstances of the case. 

In Sheosahayamal Hiralal vs. Commissioner of Income Tax, [(1938) 
A.I.R. (1938) Pat. 577=1938 I.T.R. 485] it was held that the unpaid 
balance of a debt becomes bad in the year in which the debtor's liability 
ceased. The facts of this case were as follow^s. In 1930, the assessee 
with other co-creditors seized the property of his debtor and paid them- 
selves to the extent of 8 annas in the rupee. This transaction released 
the debtor from all further liability. The assessee followed the mercantile 
system of accountancy. The assessee ceased in subsequent years to make 
return of interest on the debts unpaid. The Patna High Court held that 
the dAt ceased to be a liability in 1930 and became a bad debt from the 
point of view of the assessee in that year and hence in preparing accounts 
it should have been treated a$ a bad debt in that year and could not be 
so treated subsequently. 

Allowance when claimable 

It is clear from the above cases that allowance for debt can be claimed 
oiily for the year in which it becomes bad. An assessee cannot be allowed 
to pick and choose the year in which he wdll treat the debt as bad [Ih rk 
Brnfraj Hukum Chand (1931), 58 Cal. 1446= ( 1931) CaL 683=35 CW.N. 

St can'be 

Vthat.:.ycar.- ■ ■tN:. 
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such proof lies on the assessee [Rowntree^ys, Cwr/w (1924), 8 T,C 678 
=93 LJ.K.B. 57 ; Nope Chand Mangniram ts. Commissioner of Income Tax 
Tax (1925), 2 I.T.C, 146; Puran Mai vs. Commissioner of Income Tax 
(1924), 2 I.T.C. 236; In re Binjraj (1931), 58 Cal. 1446= (1931) Cal 
683=5 I.T.C. 303]. 


Set-off of Bad debts — if permissible — 

In Binjrafs case, cited above, the Calcutta High Court held that where 
the business of a firm includes money-lending bad debt resulting from a 
wholly different transaction cannot be set off against profits of money- 
lending business. 


Capital Loss Not Deductible — 

A father and his son carried on a joint business. A dispute having 
arisen between them, a partition took place whereby the assets and 
liabilities of the business were divided between them. Thereafter each 
carried on his separate business which had no connection with the old 
business. During a year of assessment the son claimed that an out- 
standing debt assigned to him in partition should be exempted as it was 
irrecoverable. It was held that the debt in question was in the nature 
of a capital loss and hence no deduction could be allowed in respect of 
it [In re Bissendoyal Dayaram, (1937), A.I.R. (1937) Cal 636=1938 
l.T.R. 165]. 

See also Mothay Ganga Razu vs. Commissioner of Income Tax 
(1938), 1939 l.T.R. 149 where the loss su.stained by a person, who 
carried on money-lending business, of the capital which he had invested in 
tobacco business was disallowed a.s a bad debt since it was a loss of capital 
and had nothing to do with the money-lending business. 

For bad debt due to absconding of debtor see Harnand Rai vs. 
Commissioner of Income Tax, (1936), A.I.R. (1936) Lah. 597=9 I.T.C. 
2\S, post. 


Old Section. 

{ix) any expenditure 

being in the nature of 
capital expenditure) 
incurred solely for the 
purpose of earning 
such profits or gains: 


New Section. 

(xii) any expediture (not 
being in the nature of 
capital expenditure or 
personal expenses of 
the assessee) laid out 
or expended wholly 
and exclusively for the 
purpose, of sitch 
ncjss, j^ofessidny^r 
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Old Section. New Section. 

Provided that nothing in Deleted. 

clause (viii) or clause (t^) 
shall be deemed to authorise the 
allowance of any sum paid on 
account of any cess, rate or tax 
levied on the profits or gains of 
any business or assessed at a 
proportion of or otherwise on 
the basis of any such profits or 
gains. 

Deductions for Expenses— 

This is to a certain extent a residuary provision under which deduc- 
tion will be permitted, roughly speaking, of any bona fide expenses for 
the purposes of the business, profession or vocation, provided it is not in 
the nature of a capital expenditure. 

History — 

The language of the clause before the amendment of 1939 was the 
same as that of Section 9 (2) (ix) in the Act of 1918; only the words 
' profits or gains” were substituted in Section 10 (2) (ix) in the Act of 
1922 for the word “profits” in Section 9 (2) (ix) of the Act of 1918. 

The Amendment Act of 1939 has substantially changed the language. 
The import of the change has been discussed later. Suffice it to say here 
that the clause has now been worded after the corresponding provision 
in the English Income Tax Act, Rule 3 of the Rules applicable to Cases 
I and II of Schedule D, which runs as below:— 

“In computing the amount of the profits or gains to be charged, no 
sum shall be deducted in respect of — 

(a) any disbursements or expenses, not being money wholly and 
exclusively laid out or expended for the purposes of the 
trade, profession, employment or vocation; 

For the proviso to old clause (ix) see now Sec. 10 (4). 

EiigUali Law— See dxfc, pp. 880-892. 

GeneraLReinarks—' 

said already, constitutes a general provisipn 
eoveringi fpugMy speakitig^ OHy J'dna revenue expense, and as it eo4»eS f 

at fte wd of a series, Of sfiadai .prowsm^ .questions way arise as )to ItS 
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As has already been noticed elsewhere the several clauses in Section 
10 (2) disclose two main classes of allowances to be made in computing 
the profits or gains of the business, namely, (1) some items of losses and 
(2) certain items of expenditure. Clauses (i) to (v) and (ix), (x) and 
(xii) deal with various items of expenditure, whilst Clauses (vii), (viii) 
and (xi) deal with certain items of losses. Clause (vi) which makes 
allowance for depreciation of buildings, plant, machinery, etc., deals with 
a special item of loss. So far as the clauses concerning the various items 
of expenditure are concerned Clauses (i) to (v), (ix) and (x) deal with 
different specific items, whilst Clause (xii) is somewhat general. It has 
sometimes been contended that when the statute makes special provisions 
for some specific classes of expenditure any expenditure of those classes, 
if not allowable under those special provisions, cannot be claimed as 
allowable under the general provision contained in Clause (xii). The 
Revenue authorities sometimes sought the help of the maxim ^*Generalia 
specialibus non deroganf* to support such contentions and requisitioned the 
observations of Lord Hobhouse in Barker vs. Edgcr, (1898) A.C. 748 
(754) where his Lordship said: '‘When the legislature has given its 
attention to a separate subject, and made provision for it, the presumption 
is that a subsequent general enactment is not intended to interfere with 
the special provision unless it manifests that intention very clearly'*. See 
the statement of case in Commissioner of Income Tax, Bombay vs. Haji 
Jamal Nnrmahomed & Co. (1924), 1 I.T.C. 396 (397). It is difficult 
;to see the application of this maxim to the above contention and it is 
difficult to see the force of this contention either, though it prevailed with 
the Bombay High Court in the above case. Of course, it is never 
contended that the particular items of expenditure specially dealt with in 
the earlier clauses shall satisfy the requirements not only of their specific 
clauses but also of Clause (xii) in order to be allowable as a deduction. 
The contention is that any expenditure of the classes specially dealt with 
in the earlier specific clauses can be allowed only if it .satisfies the require- 
ments of its specific clause; failing that the help of the general Clause (xii) 
cannot be .sought for such an item. The so-called general Clause (xii), 
however, purports to allow "any expenditure" and not "any other 
expenditure", and the specific clauses again can hai*dly be said to deal with 
special classes or items of expenditure. These clauses deal with special 
items of the description given iii them and if any item does not satisfy 
that description it is not within the claus^ for any purpose, whatsoever. 
If, then, it satisfies the requirements of any other clause including Clause 
(xii), it is difficult to see why it should not be allowed as a deduction. 

As has been pointed out above the contention of the revenue authorities 
was accepted by Shah, Ag. C.J., when he said in Commissioner of Income 
Tax vs. Haji Jamal Nnrmahomed (1924), 49 Bom. 362— (1^$) Bbrii. 
25l~l LT.C. 396: 'Tt would be rather ah anomalous resuU^ 
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Clause (iii) which is directly applicable to capital borrowed for the 
purposes of the business, an allowance cannot be made, still it should be 
capable of being made under Clause (ix)”. His I/)rdship, however, 
answered the question referred without attempting to define the exact 
scope of the residuary^ clause, Clause (ix) , as it then was. 

But in Rathan Singh vs. Commissioner [(1925), 50 M.LJ. 157= 
(1926) Mad. 462] the Madras High Court (Coulls-T rotter, C.J., and 
Beasley, J.) took a different view. In this case one of the points 
raised was whether the cost of an old car which was purchased for the 
purpose of using its component parts for repairing the owner's other cars 
could be deducted in computing the profits or gains of the business. It 
was argued on behalf of the Crown that the assessee having had the 
benefit of a large deduction on account of depreciation under Clause (vi) 
could not get the same deduction over again in anolher form under Clause 
(v). This contention was negatived by their Lordships with the observa- 
tion that the legislature did not mean the various reliefs under Section 
10 (2) to be alternative and exclusiv^e and that if any deduction claimed 
fell within any one of the clauses it was not open to Government to say 
that it was really covered by the general provision of Clause (vi). Their 
Lordships then pointed out the difficulty of bringing the repairs in question 
under the category of '‘current repairs’’ and did not expi'ess any opinion 
as to what are current repairs within the meaning of Clause (v). But 
in their Lordships’ view the cost of repairs set forth in the list was 
incurred solely for the purpose of earning the profits or gains of the busi- 
ness and at the same time it was not capital expenditure. The cost of the 
old car stood on the same footing as if the assessee had obtained and 
used new parts for repairing his fleet of motor cars from time to time. 

It was therefore held that such cost fell within the scope of Section 
10 (2) (ix). Their Lordships observed: “In this case we feel that the 
Legislature has done that which is so often done in Indian Acts and that 
by enumerating too much and trying to cover every possible case, they 
have per incuriam given more than one remedy in respect of what is really 
one ground of deduction. But until and unless the Act is amended, we 
think separate heads of reliefs must be treated as disjunctive and 
cumulative ”. 

Requirements of the Clause — 

The conditions essential to the operation of this clau.se in case of an 
expenditure are : — - ^ 

(i) The expenditure must not be, in the nature of capital expenditure 
■ or 

must not be in the nature of personal expenses of the assessee;. : 
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Gnipital Expendtture~- 

This expression has not been defined in the Indian Income Tax Act. 

The Income Tax Manual, 7th edition, however, says: — 

“Expenditure on anything that, if it had been done when the 
asset was new, would have increased its capital value should be 
regarded as capital expenditure”. [Para 56 (hi)]. 

A precise definition of this expression is hard to give. Pollock, M.R., 
admitted this difficulty when he said: “What is capital and w'hat is 
attributable to revenue accouht is a puzzling question to many accountants 

and 1 do not suppose that it is possible to lay down 
No satisfactory defini- satisfactory definition” [Atherton vs. British 

tion possible. Insulated and Hclshy Cables Ltd. (1924), 10 T.C. 

155 (179-80)]. 

Valuable guidance Will, however, be afforded by the following obser- 
vations as to what is capital expenditure and what is revenue expenditure. 

Rough Criterion — 

“I don’t say that this consideration is absolutely final or determinative, 
but in a rough way I think it is not a bad criterion of what is capital 
expenditure as against what is income expenditure to say that capital 
expenditure is a thing that is going to be spent once and for all, and 
income expenditure is a thing that is going to recur every year” 
[per Lord Dunedin, L.P., in Vallambrosa Rubber & Co. vs. Farmer (1910), 
5 T.C. 529 (536)]. 

In Ounsworth vs. Vickers, Ltd. (1915), 6 T.C. 671 (675), Rowlatt, 
J., pchnted out that in the above observation there is no stress upon the 
words “every year”. The real test is between expenditure which is made 
to meet a continuous demand for expenditure, as opposed to an expendi- 
ture which is made once for all. 

In Atherton vs. British Insulated and Helsby Cables [(1924-25), 
(1926) A.C. 205=10 T.C. 155 (192)] Viscount Cave, L.C., agreed that 
it was a material consideration whether a sum is spent once and for all 
or whether it is going to recur every year, but his Lordship expressed 
the view that the criterion suggested by Ivord Dunedin is not a decisive 
one in every case, for many ca.scs can be imagined in which a payment, 
though made “once and for all” would be properly chargeable against the 
rel^ipts for the year. As instances Viscount Cave cited the payment of 
a gratuity to an employee on retirement [Smith vs. Incorporated Council 
of Law Reporting (1914) 3 IC.B. 674=6 T.C. 477] and the expoflse 
for the purchase of an aiuiuity for the benefit of an employee who had 
retired [Hancock vs. General Reversionary and InveJstment Co^ 

1 K.B- 25— 7 T.C. 358], His •Lordship then observed.* "But 
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Test laid down by Lord 
Cave. 


expenditure is made, not only once and for all, but with a vie>y to 

bringing into existence an asset or an advanUige 
(or the enduring benefit o( a trade/ 1 think 
that there is very good reason (in the absence of 
special circumstances leading to an ppposite conclusion) for treating such 
an expenditure as properly attributable not to revenue but to capital/' 
His Lordship then cited authority in support of his view from decided 
cases. In the case before his Lordship the subject of dispute was a 
certain payment which was made to form a nucleus of the Pension Fund 
which the appellant company had decided to create. In his Lordship’s 
view, the object and effect of the payment was to enable the company to 
establish the Pension Fund and to offer to all its existing and future 
employees a sure provision for their old age and so to obtain for the 
company the substantial and lasting advantage of being in a position 
throughout its business life to secure and retain the services of a contented 
and efficient staff. His Lordship therefore held that the payment was 
in the nature of a capital expenditure and accordingly that ihe deduction 
of the amount from profits was rightly held by the Court of Appeal to 
be inadmissible. 

Lord Blanesburgh, who was one of the two dissenting lords, suggested 
another mode of approach to the matter in dispute while criticising the 
ground on which Lord Justice Scrutton in the Court of Appeal disallowed 
the sum in question as an admissible deduction. In the opinion of the 
learned Lord Justice the sum was to be disallowed because as a result of 
this expenditure '"either capital was withdrawn from the business for this 
Pension Fund or the capital employed in the business created an asset or 
advantage of the business". Against this view Lord Blanesburgh observed : 
'Tn no sense of the word 'capital', circulating, working or fixed, did this 
expenditure involve any withdrawal. It was made out of gross receipts 
in a year in which working capital and, a fortiori, fixed capital remaining 
intact, a large surplus still emerged. Nor, in my judgment, did the 
expenditure in any relevant sense create a new asset of the company of 
the nature of a fixed capital asset or any other. The learned Lord Justice 
does not more closely describe this so-called asset nor, fixed though it 
was, did he attach it to a name by which it could be recognized. He did 
not suggest that it resulted in an enhanced good-will. He could not, in 
my judgment, have done so with reason, because it has never, I think/ 

even been suggested that a contented personnel is 
an element in good-will, whatever else it 
In that state of things it has occun-ed to me/iny 
Lords/ that the existence or hon-existetice of this so-Galled asset might/ 
faitiy be submitt^^^^ asking wliat in a liqiudid^(W| 

W reipact^ wh^n a liquidator essay^ biii/ 
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In Anglo-Persian Oil Co,-s case [(1932) 1 K.B. 124=16 T.C. 253] 
Lord Justice Romer interpreted the test laid 
int^retatfbn!^^ Romer s : Viscount Cave in Atherton* s 

quoted above, in this way at page 274, 16 T.C.: 
*^t should be remembered, in connection with this passage, that the 
expenditure is to be attributed to capital if it be made with a view to 
bringing an asset or advantage into existence* It is not necessary that 
it should have that result. It is also to be observed that the asset or 
advantage is to be for the ‘enduring* benefit of the trade. I agree 
with Mr. Justice Rowlatt that by ‘enduring’ is meant ‘enduring in the 
Way that fixed capital endures’. An expenditure on acquiring floating 
capital is not made with a view to acquiring an asset that may be 
turned over in the course of trade at a comparatively early date. Nor, 
course, need the advantage be of a positive character. The advant- 
age may consist in the getting rid of an item of fixed capital that is of 
an onerous character, as was pointed out by this court in the case of 
Mallett vs. Stavcley Coal and Iron Company, (13 T.C. 772)**. 


In the Anglo-Persian Co. case the payment that a company had made 
to its agents on account of the cancellation of the agency-contract was 
held to be an admissible deduction on the ground that it was a lump .sum 
to get rid of onerous revenue payments to the agents in the future. 

The difficulty of approach to the question of an expense being a 
capital expenditure or a revenue expenditure was expressed by Lord 
Hanworth, Master of the Rolls, in Golden Horse Shoe (New) Ltd, vs, 
Thurgood [(1934) 1 K.B. 548=18 T.C. 280], In this case the dumps 
or “tailings” of gold ore which had been purchased by a company whose 
sole business was that of extracting gold from the tailings by a re-treat- 
ment process and selling the gold thus obtained wxre held to be raw 
material of the company and hence the cost of purchasing them was 
allowed as a deduction. In the course of a review of the decided cases 
on the point the learned Master of the Rolls observed: 

“I have, in successive judgments in Atherton vs. British Insulated 
and Helsby Cables;^ in Mallett vs. Staveley Coal and Iron Company, 13 
T.C. 772; in Morley vs. Lazoford, 14 T.C. 229; and in The Anglo-Persian 
Oil Company vs. Dale, 16 T.C. 253, said much — perhaps as much as I can 
find it useful to say — upon the subject, and in cases which afford illustra- 
tions on both sides of the line. In Malletfs case, the outlay upon the 
surrender of the coal seams to the lessor was held to be an expenditure 
of capital. In Lawford & Co* s case, a payment of a guarantee given in 
the course, and for the purpose, of the business was held to be a permis- 
sible deduction. In the Anglo-Persian case, 16 T.C. 253> it was held that 


* [1925J 1 K.B: 421=^10 T.Q 155, 
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money paid to cancel an agreement of agency was a deduction proper to 
the carrying on of the business. In Atherton vs. British Insulated and Helsby 
Cables, in the House of Lords, there was a divergence of opinion among 
the noble Lords — three to two. The majority held, affirming the Court 
of Appeal, that a payment to a pension fund, to make it actuarially sound 
for all the existing staff, was a capital expenditure and not to be deducted 
in the computation of profits and gains. 

'‘The above cases serve to establish the difficulty of the question 
rather than to affirm any principle to be applied in all cases. Indeed, in 
the last case cited, I^ord Cave says'*^ that a payment 'once and for all’ — 
a test which had been suggested by Lord Dunedin in Vallambrosa Rubber 
Company vs. Farmer^ — was not true in all cases, and he found authority 
for that statement in Smith vs. Incorporated Council of Law Reporting 
for England and Wales, ^ and the Anglo-Persian case already referred to 
is another. The test of circulating, as contrasted with fixed capital^ 
is as good a test in most cases, to my mind, as can be found; but that 
involves the question of fact, was the outlay in the particular case from 
fixed or circulating capital? It is clear that there may be an immediate 
outlay for the purpose of the trade carried on, a large outlay on the 
stock-in-trade which is to be marked over such a span of time as the 
business warrants. An illustration of such an outlay is to be found in 
the Cape Brandy Syndicate case,® and in Marlin vs. Lowry, ^ where the 
purchase was under a single contract and a large trading organisation was 
thereafter set up to deal with the goods so purchased. 

"After careful consideration of the present case, in the course of which 
my mind has fluctuated on either side, I think it is to be decided upon its 
own facts — that none of the tests suggested affords a strict rule of guidance." 
(18 T.C. 297-298.) 

With this observation of the learned Master of the Rolls, Mr. Justice 
Costello agreed in In re Imperial Chemical Industries, Ltd, (1934), 62 CaJ, 
87— 39 C.W.N. 70=7 I.T.C. 414 while giving a comprehensive review of 
the authoritative English cases bearing on the point at issue. 

His Lordship observed : "There is no doubt that the question whether 
any particular payment should properly be described as in the nature of 
capital expenditure or not is one of considerable difficulty and perplexity 
......... We are disposed to say, after a very careful consideration of 

the whole of the authorities which have been put before us, that it is 


» 10 T.C. at p. 192. 

* 5 T.C 529. 

•■[19141 3 K.B. 674=^$ T.C. 477. 

• 11921) 1 K.B. 64;^12 T.C. 358. 
Vfi9261 1 
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not possible to lay down any hard and fast rule or to enunciate a rigid 
and scientific principle which can be applied as a criterion when this 
particular point comes up for determination.” In this case the assessee 
company had paid a certain sum of money to its ex-agents as compensa- 
tion for the loss of its agency provided that the agents agreed not to enter 
info competition with it, and out of this sum it had charged Rs. 10,000 to 
its revenue account in the year of assessment. The question was whether 
or. not the payment of this sum of Rs. 10,000 was a payment which ought 
to be charged to capital account in the books of the assessee company or 
to revenue account. Their Lordships (Costello and Lort-Williams, JJ.) 
held that the sum was a revenue payment and as such a deductible allowance 
under Sec. 10 (2)(ix) of the Act of 1922 before amendment. 

Mr. Justice Costello relied on the test of circulating capital as con- 
trasted with fixed capital which was resorted to in the case of Golden Horse 
Shoe (New), Ltd. vs. Thurgood (1934) 1 K.B. 548=18 T.C. 280 and 
observed : ‘Tn the present instance, in my opinion, it cannot be said that the 
payment which was made was one other than one in nature of a pay- 
ment out of circulating capital ; and it is obvious that the expenditure did not 
result in the acquisition of anything of a kind which could rightly be 
described as a new asset or as an addition to the fixed capital of the com- 
pany. The acquisitions derived from the payment were metaphysical rather 
than physical.*’ 

It will be noticed that according to Lord Dunedin’s criterion, the annual 
recurrence of an expenditure makes it a revenue 
con^dera^on.*'^^ income expenditure. But it has been held that 

this fact alone should not be treated as the only 
consideration in judging the character of an expense. “Whether an outlay 
is to be treated as capital or income, must depend, I think, not entirely 
upon the consideration whether exactly the same sort of operation has to 
be repeated every year, but also upon the consideration whether an operation 
is trivial in relation to the magnitude of the works — a mere incident which, 
whilst it might not occur next year, would correspond roughly in amount 
to something else which would have to be laid out next year” [per Lord 
Sands in United Collieries vs. Commissioners of Inland Revenue (1929), 
12 T.C. 1248 (1254)]. 

In Mallett vs. Staveley Coal and Iron Co. (1928) 2 K.B. 405=13 T.C. 
772 (780), Lord Hanworth, M.R., observed that the questions whether an 
asset is acquired by an expenditure or whether the expenditure is a recurrent 
item are helpful tests to some extent in certain cases, but that they are not 
fundamental, exact or accurate. The test that his Lordship suggested was 
whether an outlay was in respect of the fixed capital, which is laid out ill 
the fixed plant, or in respect of the circulating capital, which is turned over 
lUid 9 y^r in the course of the business which is carried on* 
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CAPITAL EXPENbitURie 


Form of Transaction 
material. 


''Broadly speaking, outlay is deemed to be capital when it is made 

B ad Test initiation of a business, for extension of a 

^ * business, or for a substantial replacement of equip- 

ment'' [per Lord Sands in The Commissioners of Inland Revenue vs. The 
Granite City Steamship Co., Ltd. (1927), 13 T.C. 1 (14)]. 

"I know of no standard for making the vital, but often delicate, dis- 

^ ^ . tinction between a revenue charge appropriate to 

No fixed standard. r 4 . v • 4 

form a deduction from trading receipts and a capi- 
tal charge which ought not to enter into the ascertainment of trading profits, 
except the standard set up by the prudence and experience of merchants’* 
[per The Lord President (Clyde) in Roebank Printing Co. vs. Commis- 
sioners of Inland Revenue (1928) , 13 T.C. 864 ((824)]. 

The same noble Ivord observed in Commissioners of Inland Revenue 
^ _ . vs. Adam (1928), 14 T.C. 34 (41) that the form 

jjmtgriaL ^ transaction may bear very materially on the 

question of the capital or revenue character of the 
outlay made to acquire it. 

Lawrence, L.J., said in Mallctt vs. The Stavelcy Coal and Iron Co., 
^ Ltd. (1928) 2 K.B. 405, 13 T.C. 772 (787) that 

rue test. applied in determining whether 

a certain sum is an admissible deduction in computing the profits of a 
business for income-tax purposes is to see whether the sum is a proper 
debit item to be charged against the incomings from the trade of the com- 
pany when computing the balance of the profits of such trade. In applying 
this test, it is essential, in the first place, to see w'hat the trade of the com- 
pany. really is, and secondly, whether the payment was money wholly and 
exclusively expended for the purposes of that trade, or was it otherwise 
a proper debit item to be charged against the incomings of that trade ? 

Thus it has been observed that a tax-payer can make a capital expendi-r 
lure upon the land of a third party ; it is none the less a capital expenditure 
even if it is upon the land of a third party and not upon his own land 
[per Romer, LJ., in Boyce vs. Whitmek Collieries (1934), 18 T.C. 655 
(685)], 


True test. 


Whether a question of fact — 

'Tt has often been tried to lay down some sort of principle which shall 
be a guide in these cases but I confess that I think one has to look at 
each case and the facts of each case [per Lord Hanworth, M.R., in 
Boyce Whitwick Colliery Co. (1934), 18 T.C. 655 (680)]. 

Whether.or not an item of extraordinary expenditure falls to be treated 
' -Capita! expenditure is a question of fact ; ; 

turn. ^ 
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/'The question into which category any particular expense must fall is 


Test of Revenue Ex- 
penditure. 


always one of degree, but it seems to me that any 
deduction to be allowed against revenue must bear 
some such relationship to the yearly profits On which 


the tax is levied as would arise from the fact that it was incurred for 


the purpose of keeping the profit-yielding subject in a profit-yielding 
condition during the year in which the tax was incurred” [per Lord 


Blackburn in United Collieries Ltd. vs. Commissioners of Inland Revenue 


(1929), 12 T.C. 1248 (1254)]. 


See also Smith vs. Incorporated Council of Lazv Reporting (1914) 3 
K,B. 614::^6 T.C. 477; Usher’s Wiltshire Brezvery vs. Bruce, (1915) A.C. 
433=6 T.C. 399; Currie vs. Inland Revenue Commissioners (1927) 2 K.B. 
332=12 T.C. 245; Ramanatha Reddiar vs. Commissioiier of Income Tax 
(1928), 6 Rang. t75 = (1928) Rang. 1.S2. 


A sum may be capital expenditure of the person who pays it and 
income of the person who receives it [Thomas vs. Richard Evans & Co., 
Lid. and Jones vs. South-West Lancashire Coal Ozvners" Association (1926), 
(1927) 1 K.B. 33=11 T.C. 790 (822), per Rowlatt, J.]. 


The same idea was expressed by Macnaghten, J., thus; "It is said, and 
truly said, that whether a payment is a revenue payment or a capital pay- 
xpent may depend upon the angle from which you look at it — ^the payment 
may be a revenue payment from the point of view of the payer and a 
capital payment from the point of view of the receiver and vice versa it 
may be a revenue payment from the point of view of the receiver and 
a capital payment from the point of view of the payer*' [Racecourse 
Betting Control Board vs. Wild (1938), 22 T.C. 182 (188); (1938) 
4 All. E.R. 487 (490-91) ]. In this case the owners of a race-course erected 
certain buildings for the purpose of operating a totalizator and granted to 
the Appellant Board a license to use those buildings in consideration of a 
yearly payrhent. This payment was fixed at a certain percentage of the 
cost of the construction of the buildings. There was a declaration in the 
agreement that the annual sum so payable was a yearly consideration in 
respect, not only of the right of user, but also of repayment by yearly 
instalments of the capital value of the cost of construction. The question 
was whether the annual payment was wholly a revenue payment or whether 
it was in part (that is, in respect of the part applied to repayment of 
capital) a capital payment. It was held that the whole of the annual pay- 
ment was a revenue payment and was as such an allowable deduction in 
computing the profits of the Board. 


In this connection notice may be taken of the observations of Rankin, 
C.J., in In re Anglo-Persian Oil Co. [(1933), 60 Cal. 840=(1933) Cal. 777 
=37 C.W.N* 430=6 I.T.C, 419]. *The principle^ that capitd receipt 
spells capital expenditure or vice versat is simple^ but it ie pot 
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•ou^. Whether a sum is received on capital or revenue account depends 
or may depend upon the character of the business of the recipient. Whether 
a payment is or is not in the nature of capital expenditure depends or may 
depend upon the character of the business of the payer and upon other facts 
related thereto.” 

An expense may be capital expenditure in one business but revenue 

Character of expense expenditure in another business* As Lord 

may vary with nature of Sherrington observed, “there is no reason why 
uusin6ss 

, expenditure, which would have formed a proper 

deduction, for Income-tax pui^poses if incurred by the owner of one business, 
should not be regarded as a capital expenditure if incurred by the owner 
of a different business*' [Lazv Shipping Co, vs. Commissioners of Inland 
Revenue (1923), 12 T.C. 621 (627-28 )V 


It is for the Court, in the last resort, to decide whether an expenditure 
• 1 • ^ ^ capital or revenue expenditure. Thus, the Lord 

urt IS na ju ge. , President (Clyde) observ^ed in Lothian Chemical 
Co.*s case (1926), 11 T.C. 508 (522) that a finding in fact that a particular 
expenditure is a capital expenditure does not necessarily foreclose considera- 
tion of the matter by the Court. 


In the Anglo-Persian Oil Co, case [(1932) 1 K.B. 124=^16 T.C. 253], 
Romer, L.J., after interpreting in the passage quoted above the test laid 
down by Lord Cave in Atherton's case (10 T.C. 155) regarding the capital 
or revenue nature of an expense observed : — 

‘‘This being the test to be applied in such cases as the present, it is 
obvious that the question whether an expenditure made once and for all is 
or is not to be treated as chargeable to capital and not revenue is one of 
fact only. 

“Being a question that the Commissioners are eminently qualified to 
answer it is to be hoped that in future they will answer it by reference to 
the language of the test laid down by Lord Cave and not as though they 
are deciding a question of law. Too often in the past the Commissioners 
have found that a particular sum is, or is not, a permissible deduefion* 
That is a question of law, or at any rate mixed law and fact. If they 
will find that the expenditure in question was or was not made, as the case 
may be, with a view to bringing into existence some asset or advantag’e 
for the enfduring benefit of trade, theit finding will be one of fact, and if 
there be some evidence upon which the finding can reasonably be made, it 
will not be subject to review in the Courts.” [16 T.C. 274.] 


•ill the nature of Cs^ital Expenditure^ — 

It should be noticed that Sec* 10 (2) ( 3 cii) excludes from the category 
of deductible allowances not oply an expense that can be classed as 
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the expression '"capital expenditure” itself is something not accurately 
definable it is still more diiBficult to lay down a sure test to ascertain what 
is "in the nature of” a capital expenditure. 

A working principle may, however, be suggested. From the differeht 
criteria propounded by authorities, which have been discussed above, as 
regards capital expenditure, two alternative tests clearly emerge. Accord- 
ing to the first one, if any expenditure is made in respect of fixed capital 
it is a capital expenditure but if made in respect of circulating capital, it is 
a revenue expenditure. According to the other test, laid down by Lord Cave 
in Atherton's case, (1926) A.C. 205, when an expenditure is made with a 
view to bringing into existence an asset or advantage for the enduring 
benefit of a trade it is a capital expenditure. These tests are, however, not 
always exclusive of each other. For any addition to fixed capital is normally 
calculated to create an asset or an advantage which enures to the enduring 
benefit of a trade. 

But it is quite possible to conceive of an expenditure which, while not 
resulting in any addition to or improvement of the fixed capital, may yet 
be made with a view to bringing into existence an asset or an advantage 
for the purpose of the enduring benefit of the trade. It may actually bring 
about such a result or it may not. But it may be made with an eye to 
such result. For instance, a person may incur an expenditure to buy out 
his competitor in the business. By this cessation of competition on the part 
of the latter no addition^or improvement may be made to the fixed capital 
of the former. Yet it may result in creating an advantage of enduring 
benefit to his carrying on of the business. Hence such an expediture should 
be looked upon as being in the nature of a capital expenditure. 

Authority for this view will be found in Collins vs. Joseph Adamson 
& Co, [(1938) 1 K.B. 477:=::'21 T.C. 400= (1937) 4 All. E.R. 236]. In this 
case the question was whether two payments made by the assessee firm 
were capital or revenue expenditure. The firm was a member of an Asso- 
ciation whose object was to keep up prices and under its rules a pool of 
profits was established in which the members of the Association were to 
share. One of the members was going to sell out its business to a non- 
member. The ASvSociation desired to buy the business for a certain sum, ^ 
towards which the assessee firm contributed a certain proportion. This* 
was its first payment. In the second case the Association thought it essen- 
tial to get a non-member company into the Association and in order that 
a member might get control over it by acquiring the majority of its shares 
it paid the member a certain sum fdV the cost of acquiring those shares, 
and here also the assessee firm had to make contribution. It was held that 
bpth these payments were of the nature of capital. Mr. Justice Lawrence 
pbsetved page 409, 21 T.C. : "In both these cases, the payments which; 
iwere made had, as a result, the removal of the prevention of a trade Comr . 
fistitor who wbiH4 not havo>«en, subject to of 
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In my opinion, those payments created for the members of that Association 
advantages of an enduring nature, and, I think, of such an enduring nature 
as properly to be treated as capital, and not to be treated as revenue.” 

It has already been shown, from Lord Justice Romer's interpretation 
of Lord Cave's criterion as laid down in AthertoWs case, that a capital 
expenditure may or may not actually create an asset or an advantage of an 
enduring character. It may turn out to be unsuccessful, but that is im- 
material if the purpose underlying the expenditure is to bring into existence 
such asset or advantage. In support of this view reference may be made 
to Southwell vs. Savill Brothers, Ltd. (1901), 4 T.C. 430 where it was 
held that money spent by a brewery company in 
proSirtive! unsuccessfully attempting to get more breweiy 

licences was equally a capital charge as in cases 
where the money was spent successfully for that purpose. This case, there- 
fore, justifies the view" that the question whether a payment is a capital or 
revenue payment cannot be tested by seeing whether it can be shown to be 
productive. It may produce a tangible asset or advantage or it niay not 
The real test is whether the expenditure is made (or the purpose o( the 
trade and whether the expenditure would, if successful, produce either 
a capital asset or an asset of an enduring nature or an advantage of an 
enduring nature. If it satisfies this test, it will be equally a capital 
payment even if it proves unsuccessful. See also Morse vs. Stedeford 
(1934), 18 T.C, 457 where the principle laid down in Southwell vs. SaviU 
Bros, was applied. 

Mr. Justice Lawrence suggested the same test in Henderson vs. Meade 
King Robinson & Co. (1938), 22 T.C. 97 in which the assessee was an oil 
importing company which made a loan to a firm of managers for whaling 
companies to enable them to finance purchase of shares in a whaling com- 
pany on certain terms. The assessee suffered loss on account of the loan 
and claimed deduction of the sum lost. It was held that the loan in question 
was of a capital nature and accordingly any loss sustained was not admissible 
as a deduction in computing profits for income-tax purposes. Mr, 
Justice Lawrence observed at page 105 : *The question in every case 
is what is the object of the expenditure. The object in the present 
case was to secure a continuance of the respondent company's agency for 
the whaling companies, just as the object of the payment by the company 
in Atherton* s case wras to secure a contented staff. In both these cas0s 
the object might have failed, but the question is: was the object of the 
pajfment of a capital nature? It was no part of the business of the 
respondent company and sell agencies. It follow's that money 

exp^ded in securing agencies or the continuation of agencies was 
|hc capital which the company^^^ turned over in its businessj but the captitolt 
which it uti^^^^^ income which would Accrue to 
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down by Lord ' Cave in Atherton^ s case may, in general, be regarded as 
bdlig "'in the nature of capital expenditure*’ even ' though it be not in 
respect of the fixed capital of a trade or business and though it cannot 
be shown to be productive. 

Illustrations of Capital Expenditure — 

* (a) The cost of improvements is a charge against capital [Highland 
Railjvay ys. Balderston (1889), 2 T.C. 485 (488)]. 

(fe) Expenditure on a rubber estate for the purposes of acquiring, 
clearing and draining land, making roads and erecting buildings before 
the cultivation began is capital expenditure. Hut once the cultivation 
began with the planting, expenditure on cultivation, production and 
marketing was revenue expenditure for the purposes of trade [per Lord 
Johnston in Vallantbrosa Rubber Co, vs. Parmer (1910), 5 T.C, 529 
(536-537)]. 

(r) Money used by a trading company to buy a better and cheaper 
access to their customers is capital expenditure [per The Lord President 
in A, G, Moore & Co, vs. Hare (1914), 6 T.C. 572 (578)]. 

In this case the appellant firm, together with other traders, promoted 
a Bill in Parliament for the construction of a railway line in order to 
obtain certain facilities. The bill was ultimately dropped on the derived 
facilities being obtained by agreement. The expexiditure incurred by the 
firm in promoting the Bill was held to be capital expenditure. 

(</) Expenditure incurred by a ship-building firm in deepening a 
channel and creating a deep water berth (not on their own property) to 
enable vessels constructed by them to put out to sea is capital expenditure 
{Ounsworth vs. Vickers (1915) 3 K.B. 267=6 T.C. 671]. 

(e) A sum expended in the purchase of the freehold of business 
premises is capital expenditure [per Pollock, M.R., in Rowntree & Co, vs. 
Curtis, (1924) W.N. 89=8 T.C. 678 (697-98) = (1925) 1 K.B. 328], 

(/) A ship w’as purchased in a state of disrepair. Repairs w^rftt 
made to the ship at the first convenient opportunity. ‘*The cost of these^: 
repairs was just as much a capital expenditure as it would have been if 
the work had been executed by the seller before the sale and the cost had 
been added by him to the price of the ship” [per Lord Skerrington in Law 
Shipping Co, vs. Commissioners of Inland Revenue (1923), 12 T.C. 627], 

{g) A sum paid by a coal merchant for the acquisition of the right 
to. a number of current contracts to supply coal is a capital expenditure 
\jQhn Smith & Son vs. Moore (1921) 2 A.C, 13^12 T.C. 266], x ; 4 

. (h) A coUieiy Company had a ce^ain acreage 
surrendered some of thefr acreage and ^ad tS payt 
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fessor as consideration for this acceptance of the surrender. It was held 
that the payment \yas an expenditure of capital. “In substance and fact 
jt was a sum paid for the purpose of getting rid of a capital asset of the 
company which had become burdensome to the company. In principle, 
such a payment seems to me to stand on precisely the same footing as a 
loss or profit sustained or made by a trading company on the disposal 
of part of its fixed capital'* [per Lawemce, LJ., in Mallctt vs. Stavelcy 
Coal & Iron Co, (1928) 2 K.B. 405=13 T.C. 772 (788)]. 

(/) All receipts and payments in connection with acctuiring and 
disposing of leaseholds of minerals to be worked by collieries are capital 
transactions for income-tax purposes [per Rowlatt, J., ibid., 13 T.C. 772 
(778)]. 

(/) A colliery had to dewater certain seams of coal lower than the 
existing mine shaft. It was something which had to be done as a condi- 
tion precedent to the working of the minerals to a profit. It was held 
that the expenditure incurred for this dew-atering was capital expenditure 
[United Collieries vs. Commissioners of Inland Revenue (1929), 12 T.C. 
1248]. 

Lord Blackburn observed: '"The lower seam was allowed to get into 
a non-profit-earning condition. The expenditure which the appellants ask 
to be deducted was incurred in restoring it to and not in keeping it in a 
profit-earning condition", 

{k) A premium paid for premises — furnished or unfurnished, with 
or without other advantages — or for permanent rights, without which one 
cannot begin a business, is a capital expenditure. If the premium is 
divided out and made payable in instalments its character of capital 
expenditure is not varied [per Rowlatt, J., in Green vs. favourite Cinemas 
(1930), 15 T.C. 390 ( 394)]. 

See also Commissioner of Income Tax vs. Changalvaroya Mudaliar 
(1934), 58 Mad. 1 = (1934) Mad. 617=7 I.T.C. 323. 

, Capital and Revenue Expenditure — 

The word ‘'capital" should be construed, w^here the context does not 
otherwise require, in its ordinary sense and meaning [Scottish North 
American Trust vs. Farmer, (1912) A.C. 118; 5 TC. 693 (706)]. 

There is nothing to show that the word "capital" bears a ditferent 
meaning in the Income Tax Acts when applied to the proceedings of Joint 
Stock Companies: [ibid,, $ T.C, 707]. 

The term "capital" may, in applying the statutory provisions relating 
Iq Income Tax, be uhderstood in its natural and proper sense which hd 
cdi^ifeilrcial If nponey is borrowed oti a 

footing the of a conceiti & 
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commercial sense enlarged thereby, whereas no commercial man would 
consider that his banking facilities were part of his capital, or the consi- 
deration that he paid for them anything but an expense of his business: 
[ibid., 5 T.C. 693 (698)]. 

Capital expenditure in common parlance is an expenditure on account 
of capital, that is to say, an expenditure which on the ordinary profit and 
loss account would not appear as a debit at all, but would appear as a 
debit w'hen one is dealing with assets [English Crown Spelter Co., Ltd. 
vs. Baker (1908), 5 T.C. 324 (334)]. 

A sum does not become capital by being called capital [Scottish 
Provident Institution vs. Allan, (1903) A.C. 129; 4 T.C. 591 (594)]. 

Distinction between Capital and Revenue Expenditure — 

A rough criterion of capital as distinguished from income expenditure 
is U) say that capital expenditure is a thing that is going to be spent once 
and for all, and income expenditure is a thing that is going to recur every 
year [Vallambrosa Rubber Co., Ltd. vs. Farmer (1910), 5 T.C. 529 
(536)], 

In the above passage there is no stress upon the words ''every year’\ 
The real test is betw^een expenditure which is made to meet a continuous 
demand for expenditure as opposed to an expenditure wdiich is made once 
for all [per Rowlatt, J,, Ounsworth vs. Vickers Lid. (1915), 6 T.C. 671 
(675)]. 

It has been observed by Viscount. Cave, L.C., that the criterion suggested 
above is not a decisive one in every case [Atherton vs. British Insulated 
& Helsby Cables (1924), 10 T.C. 155 (192) ; (1926) A.C. 205]. 

Expenditure made for the acquisition of an asset is a capital expense 
[Robert Addie & Sons Collieries Ltd. vs. Commissioners of Inland Revenue, 
(1924), 8 T.C. 671 (677)]. 

When expenditure is made with a view to bringing into existence an 
asset there is good reason, in the absence of special circumstances, for 
treating such expenditure as capital [Atherton vs. British Insulated 
Helsby Cables Ltd. (1924), 5 T.C. 155 (192-193); (1926) A.C. 205, per 
Viscount Cave, L.C.]. 

Broadly speaking, outlay is deemed to be capital when it is made for 
the initiation of a business, for extension of a business, or for a substantial 
replacement of equipment [Commissioners of Inland Revenue vs. The 
Granite City Steamship Co., Ltd. (1927), 13 T.C. 1 (14), per Lord Sands], 

. If a business is being carried on under circumstances affecting, say^ 
its property, as a business gjarried on under circbmStances which concei^nw 
the silting of a channel, or on premises, whith iqyfrfye continual trouble 
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and expense, and a payment is made to put the premises on a different 
footing, that is a capital expenditure [Mitchell vs. Noble Ltd, (1926), 11 

T. C. 372 (415)]. 

If a trader has one shop, and he gives up that shop and lakes another 
shop somewhere else and sells the fittings at his old shop, and buys 
fittings for the new shop and loses money because he has done so, money 
which he might have saved and spent in another form if he moved them, 
but which he spent in changing utensils — if he does that, quite clearly he 
could not deduct that difference. So far as he lost money by selling his 
old utensils, that is loss of capital; so far as he has expended money by new 
expenses, that is expenditure of capital. It does not make any difference 
if a man has twenty shops and moves twenty of them in the same w'ay. 
He is merely multiplying the problem just stated by twenty times. 
[Eatmmis, Ltd, vs. Shaw and Eastmans, Ltd, vs. The Commissioners of 
Inland Revenue (1927), 14 T.C. 218 (224), per Rowlatt, J.]. 

**Dredging a water passage which is continuallv silting up is an income 
expense to be faced by the people who own the passage, and it does not 
cease to be deductible because, instead of continuously dredging, or 
dredging, say, every year, you may dredge verv efficiently in one year 
and thereby save yourself from having to dredge in the next two years. 

It still is an income charge. On the other hand if the undertakers 

in possession of a channel of that kind were minded, by concreting the 
bottom of their water passage, to make it a channel which never required 
dredging, and so saved themselves from that expense until the concreting 
wore out, as it would in time, I apprehend it would not be argued that that 
was an income expenditure.'^ [Atherton vs. British Insulated and Helsby 
Cables Ltd, (1924), 10 T.C. 155 (176) ; (1925) 1 K.B. 421, per Rowlatt, 
J. ; the judgment in which this passage occurs was overruled on appeal]. 

It is not easy to draw the line between capital and revenue expenditure 
[Atherton vs. British Insulated and Helsby Cables (1924), 10 T.C. 155 
(179), per Pollock, M.R.]. What is capital and what is attributable to 
revenue account is a puzzling question to many accountants and it is not 
possible to lay down any satisfactory definition: [Ibid,, 10 T.C. 179-180}. 

The cost of improvements is a charge against capital [Highland 
Railway Co, vs. Balderston (1889), 2 T.C. 485 (488)]. 

Expenses on a rubber estate of acquiring, clearing, and draining land, 
making roads and erecting buildings, before the cultivation began, is capital 
expenditure. But once the cultivation began with the planting, expenditure 
on cultivation, production, and marketing, was revenue expenditure for 
the purpose of the trade {Vallamhrosa Rubber Co., Ltd. ws. Farmer (1910)^ 

^ :V. ; 
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is just as much capital expenditure as it would have been if the work 
had been executed by the seller and the cost added to the price of the 
ship, [llic Lazv Shipping Co., Ltd. vs. Commissioners of Inland Revenue 
(1923), 12 T.C 621 (627 ; 628)]. 

Money used by a trader to buy a cheaper access to his customers is 
capital expenditure [A. G. Moore & Company vs. Hare (1914), 6 T.C. 
572 (578)]. 

'‘There arc costs that would not properly be set against the income of 
the year, and which yet may not add to the capital value. Suppose a 
person is imprudent enough not to insure his premises or his goods, which 
can be insurc'd, and they are burned down, and he has to replace the 
building, he could not be allowed to charge the new building against the 
income of the year, although the putting of it up docs not add to the 
value of his property, but merely enables it to maintain its original value’’. 
[Granite Supply Association Ltd. vs. Kition (1905), 5 T.C. 168 (171), 
per Lord McLaren]. His Lordship held that the cost of transferring plant 
from one set of premises to another more commodious set of premises is 
not an expense incurred for the year in which the thing is done, but for 
the general interests of the business. 

A sum expended in the purchase of the freehold of (business) premises 
is capital expenditure {Rowntree & Co. vs. Curtis (1924), 8 T.C. 678 
697-8); (1924) W.N. 89]. 

A finding in fact that a particular expenditure is a capital expenditure 
does not necessarily foreclose consideration of the matter by the Court 
[Lothian Chemical Co., Ltd. vs. Rogers (1926), 11 T.C. 508 (522)]. 

Expenditure, deductible for Income Tax purposes if incurred by the 
owner of one business, may be capital expenditure if incurred by the owner 
of a different business [The Law Shipping Co. vs. Commissioners of 
Inland Revenue (1923), 12 T.C. 621 (627-628), per Lord Sherrington]. 

A revenue payment does not become a capital disbursement merely 
because the recipient invests or agrees to invest [Atherton vs. British 
Insulated and Helsby Cables Ltd. (1925), (1926) A.C 205, 10 T.C. 155 
(209), per Lord Blanesburgh]. 

There is no law of nature or invariable principle that because you 
can say a payment is consideration for the transfer of property, therefore 
it mu.st be looked upon as the price in the character of principal [William 
John Jones vs. Commissioners of Inland Revenue (1919), 7 T.C. 310 
(314); (1920) 1 K.B. 711]. 

The success or the failure of a speculation can make no difference 
as to the character of the original outlay ihttton [Lothian 
vs. Rogers (1926), II T.C. 508 (524), Lord BhekburnJ* 
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Capital expenditure may be income to the recipient [Thomas vs. 
Richard Evans & Co., Ltd. and Jones vs. South-West Lancashire Coal 
Owners’ Association Ltd. (1926), 11 T.C 790 (8?2) ; (1927) 1 K.B. 33, 
per Rowlatl, J.]. 

There is no standard for distinguishing' between a revenue charge 
and a capital charge except the standard set up by the prudence and 
experience of merchants [Rochank Printing, Co., Ltd. vs. Commissioners 
of Inland Revenue (1928), 13 T.C. 864 (874), per The Lord President 
(Clyde) |. 

The form of a transaction may bear very materially upon the question 
\7^he Commissioners of Inland Revenue vs. Adam (1928), 14 T.C. 34 
(41), per The Lord President (Clyde)]. 

The true test for determining whether a sum of money is an admis- 
sible deduction in computing profits of a trade is to see whether the 
sum is a proper debit item to be charged against incomings from the 
trade when computing the balance of the profits of such trade [Mallett 
vs. The Stavelcy Coal and Iron Co., Lid. (1928), 13 T.C. 772 (787); 
(1928) 2 K.B. 405] . 

A sum paid for the purpose of getting rid of a capital asset that has 
become burdensome stands on the same footing as .i loss or profit sustained 
or made by a trading company on the disposal of part of its fixed capital : 
[ihid., 13 T.C. 788]. 

All receipts and payments in connection with acquiring and disposing 
of leaseholds of minerals to be worked by collieries are capital transactions 
for Income Tax purposes: [ibid., 13 T.C. 778]. 

Is an asset acquired by the expenditure? Is the expenditure a 
recurrent item ? These tests, although they may be of some help in some 
cases, are not fundamental, exact or accurate: [ibid., 13 T.C. 780]. 

The recurrence does not enable one to test the true nature of outlay 
when the sum is paid for relief from that recurrent expense: [ibid., 13 
T.C. 784]. . 

Expenditure upon the provision or supply of '‘implements, utensils, 
or articles” wherewith to commence a business is capital expenditure 
[f/vam vs. The Commissioners of Inland Revenue (1929), 14 T.C. 479 
(485)]. 

The words within quotation marks occur in paragraph (d) of Rule 3 
of the Rules applicable to Cases I and II of vSchedule D of the English 
Income Tax r ^ ^ ^ ^ ^ ^ ^ ^ 

Whether or not an item of ^ e^^ expenditure falls to be 

f as capital 4 9f fact : [ibid, ^ 14 TrC. 488] ; ' 
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A multiple shop proprietor adding to the number of his shops is not 
entitled to bring into revenue account the difference between the expendi- 
ture in fitting up the new shops and the receipts from the sale of the 
fixtures of the old shops [Eastmans, Ltd. vs. Shaw and Eastmans Ltd. 
vs. Commissioners of Inlatid Revenue (1927), 14 T.C. 218 (223)]. 

Expenses incurred anterior to the business or trade are in the nature 
of capital outlay: [ibid., 14 T.C. 226]. 

Money thrown into another business in order to keep that business 
alive is a capital risk [Commissioners of Inland Revenue vs. Huntley and 
Palmers Lid. (1928), 12 T.C. 1209 (1222), per Rowlatt, J.]. 

A second dewatering of part of a mine shaft, precedent to setting 
at work the process of profit earning, is capital expenditure [7'he United 
Collieries Ltd. vs. Commissioners of Inland Revenue (1929), 12 T.C. 1248 
(1253)]. 

Whether an outlay is to be treated as capital or income must dei)end 
not entirely upon the consideration whether exactly the same sort of 
operation has to be repeated every year, but also upon the consideration 
whether an operation is trivial in relation to the magnitude of the works; 
[ibid., per Lord Sands, 12 T.C. 1254]. 

The question into which category any particular expense must fall is 
always one of degree; [ibid., per Lord Blackburn, 12 T.C. 1254]. 

There may quite well be cases in which the cost even of extensive 
pumping incurred in the course of mining operations may be a revenue 
charge: [ibid., per Lord Morison, 12 T.C. 1255]. 

A premium paid for premises or permanent rights, without which one 
cannot begin the business, is capital expenditure [Green vs. Favourite 
Cinemas Ltd. (1930), 15 T.C. 390 (.394)]. 

Payment in instalments does not vary its character of capital expendi- 
ture: [ibid., 15 T.C. 394]. 

The measure by which an amount of damages or compensation is 
ascertainable is no criterion of the capital or revenue character of the 
sum recovered [Burmah Steam Ship Co. vs. Commissioners of Inland 
Revenue (19.30), 16 T.C. 67 (72)]. 

The cost of labour-saving machinery cannot be charged against profits 
by showing that it reduces the annual labour bill [Anglo-Persian Oil Co. 
vs. Dale and Anglo-Persian Oil Co. vs. Commissioners, of Inland Revenue 
(1931), 16 T.C. 253 (261)]. 

To say that expenditure is of a capital nature because it secures ah 
enduring benefit by getting rid of an onerous contract is inconclusive 
16 T.C. 261 • 275]. 
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It cannot be questioned that the cost of the extension of docks is af" 
capital outlay [The Seaham Harbour Dock Co, vs. Crook (1930), 16 T.C. 
333 (344)]. 

It has often been tried to lay down some sort of principle which shall 
be a guide (as to whether annual sums are capital or income), but one 
has to look at the facts of each case [Boyce vs. Whitzvick Colliery Co., 
Ltd. (1934), 18 T.C. 655 (680)]. 

A tax-payer can make a capital expenditure upon the land of a third 

party; it is none the less a capital expenditure upon the land of 

a third party; it is none the less a capital expenditure because it 

is not upon his own land: [ibid., 18 T.C. 685; 690]. 

Capital Expenditure — in Relation to the Computation of Profit — 

The Income Tax payer has no right to deduct from the balance of 
profits and gains anything in the nature of capital expenditure [Bnglish 
Crown Spelter Co. vs. Baker (1908), 5 T.C. 324 (333)]. 

The prohibition of a deduction from profits for capital employed in 
a trade goes to show a fortiori that capital employed outside such trade 
cannot be deducted [Stott vs. Hoddinott (1916), 7 T.C. 85 (92), per 
Atkin, J.]. . 

If expenditure is capital expenditure you have not to go and see where 
the money was before it was expended [English Crown Spelter Co., Ltd, 
vs. Baker (1908), 5 T.C. 324 (334), per Bray, J.]. 

Where revenue is applied for capital purposes it is not a proper 
subject of deduction [Hyam vs. Commissioners of Inland Revenue (1929), 
14 T.C. 479 (488)]. 

•^Capital AsseP'— 

'*What is meant by the phrase ‘capital asset* is that this is an asset 
which represents fixed capital as opposed to circulating capital, that is to 
say, that this is an article which is possessed by the individual in question, 
not that he may turn it over and make a profit by the sale of it to his 
advantage, but that he may keep it and use it and make a profit by its 
use. Then if an article of that sort is sold at a profit that profit is not 
a profit of trade. For instance if a bank or a mercantile company finds 
it is more expensively housed than it needs, and sells its counting house 
and its offices, that is not part of the business of banking; and any profit 
which comes does not come into its profit and loss account, it is represented 
in the diininutibn of assets grouped, as premises ^a^^ so on, in its accounts*^ 
\:pet Rowlatt, J*, in Rees Development Syndicate vs. Ducket 
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^Fixed Capital’’ and ^^Circulating Capital”— 

A distinction that is commonly accepted between these classes of 
capital will be found in the following observation of Lord Macmillan: 
“Circulating capital is capital which is turned over and in the process of 
being turned over yields profit or loss. Fixed capital is not involved 
directly in that process, and remains unaffected by it"' [Van Den Bcrghs 
vs. Clark (1934-35), 19 T.C. 390 (432)]. 

It is to be noted that the same article may be fixed capital when 
li. . u > belonging to one business but circulating 

asset into either cate- capital when belonging to another. On this point 
sory. Romcr, LJ., made a significant observation: 

“Unfortunately however, it is not always ea^sy to deternune whether a 
particular asset belongs to the one category or the other. It depends in 
no way upon what may be the nature of the asset *n fact or in law. Land 
may in certain circumstances be circulating capital. A chattel or chose- 
in-action may be fixed capital. The determining factor must be the 
nature of the trade in which the asset is employed. The land upon 
which a manufacturer carries on his business is part of his fixed capital. 
The land with which a dealer in real estate carries on his business is part 
of his circulating capital. The machinery with which a manufacturer 
makes the articles that He sells is part of the fixed capital. The machinery 
that a dealer in machinery buys and sells is part of his circulating capital, 
as is the coal that a coal merchant buys and sells in the course of his 
trade. So, too, is the coal that a manufacturer of gas buys and from which 

he extracts gas But now suppose that the gas manufacturer 

instead of buying his coal from outside sources, purchases a coal mine 
and produces the coal that he requires by mining. The cost of extracting 
from the mine the coal treated will, of course, be a x:)ermissible deduction 
in ascertaining the profits of his business in the year. But he may not 
debit his profit and loss account with the sum by which the value of his 
mine lias depreciated in consequence of the extraction of that coal, for 
the mine is regarded as being fixed capital, see Coltness Iron Company 
vs. Black, 1 T.C. 287, and Alianza Company vs. Bell (1904), 2 K.B. 666; 
(1905) 1 K.B. 184. If, on the other hand, instead of buying the mine, 
the gas manufacturer had bought a quantity of coal already extracted 
from the mine and stacked on the surface, the price of the coal would 
have been regarded as part of the circulating capitar*. [Golden Horse 
Shoe {New) ltd, vs. Thufgood (1934) 1 K.B. 548=18 T.C. 280 (300-301)]. 

Reason for Distinction of Treatment— 

It has been noticed already that an outlay in respect of fixed capital 
is generally to be treated as capital expenditure and no deductibri is 
permissible on account of that, while an outlay in respect of circulatirig 
capital is a revenue expenditure which is deductible. In 
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Oil Co/s case [(1932) 1 K.B. 124^16 T.C. 253 (268)], after discussing 
decided English cases regarding deductions in computing profits, Lord. 
Hanworth, M.R., expressed the view that in deciding whether an expendir,. 
ture is or is not deductible in computing profits the test whether the money 
paid is provided from the fixed or the circulating capital comes as near, 
to accuracy as can be suggested. ‘‘The reason for this distinction being, 
drawn between fixed and floating or circulating capital is not far to seek. 

In assessing a trader to income-tax the Revenue authorities are 

only concerned with his annual gains and profits They are not in 

the least concerned with his financial position as a whole at the end pf . 
the time, as comj^ared with his financial position at the beginning. Changes 
in the value of his fixed capital are therefore disregarded except when 
it is otherwise expressly provided in the Act. On the other hand, changes 
in his floating or circulating capital must be taken into consideration in 
ascertaining his annual gains and profits. For the profits or losses in a 
year of trading cannot be ascertained unless a comparison be made of 
the circulating capital as it existed at the beginning of the year with the 
circulating capital as it exists at the end of the year. It is indeed by 
causing the floating capital to change in value that a loss or profit is made’' . 
[/>^r Romer, L.J., 

New Provision — How differs from old — 

It has been noted already that the new Clause (xii) has been worded 
after the corresponding provision in the linglish Act. The changes in 
phraseology, too, have been pointed out. 

How far this change in language has brought about a change in 
substance will be realized from a comparison of the language of the old 
clause with that of the new. Under the old clause disallowance w^as limited 
to expenditure in the nature of capital expenditure only. The new clause 
has gone one step further. Under it not only expenses of the nature of 
capital expenditure but also those of the nature of personal expenses are 
inadmissible deductions. Thus in this respect the new provision is more 
stringent than the old. 

^^Expenditure Laid Out Or Expended’’ — 

Under the old provision an expenditure had to be “incurred”, under 
the new it is to be “laid out or expended”. 

There is no difference in meaning between the two expressions. 
Both require that the expenditure must be actually incurred obviously 
before the close of the year of account. No deduction can be granted if 
there is only a liability incurred. See Commissioner of Income Tax Vs. 
Joinarain Motiram, [(1928), A.I.R. ( 1929) Nag. 243=3 I.T.C. 255). 

J^Splely for tbe^^^p^ — 

^ in the old clause (ix). Similar words are 

how iri 
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esin be said to have been incurred “solely'for the purpose of earning profits*' 
one of the tests will be to see how the earning of the profits will be 
affected if the particular expenses be not incurred. The expenditure may 
be such as not to affect the earning at all but to affect the profit after 
it is earned. Take, for example, the litigation expenses in connection 
with a business. A person claims to be a mere servant of a firm entitled 
to some share in the profit while the other members allege that he is a 
partner. There is no dispute as to the share itself. The results of such 
a litigation will affect the profit of the business and it may be said the 
firm will earn more profit if it be established that the claimant is a partner. 
His share of the profit in such a case will also be the firm's profit. Otherwise 
it would be business expenses and the firm will earn less profit. But suppose 
the claims here were just the reverse. The firm in such a case would incur 
the litigation expenses for the purpose of reducing its profit and not for 
the purpose of earning it. Similarly, suppose a money-lender takes 
security for the money lent with interest thereon and also seeks to obtain 
some collateral advantages. These collateral advantages, if legal, would 
bring with them some liability to a third party. There is some litigation 
regarding this liability. The money-lender incurs expenses of litigation to 
avoid this liability. The question is whether such expenses would come 
within the clause. The test is to see how the profits of his money-lending 
business would be affected by the possible results of this litigation. If 
he loses the litigation, he would have to bear the liability. That would 
not in the least affect the profits of his money-lending business, though 
it would certainly affect his income. If he wins he shall not have to 
bear the burden. The profit of his money-lending business as such remains 
unaffected in either case. His victor}' only saves his pockets — saves him 
from liability which w’ould have meant disposal of a part of his income. 
Such liability no doubt arises out of a transaction in connection with the 
money-lending business. But still it docs not satisfy the requirements of 
this clause. See in this connection Tennant vs. Smith, (1892) A.C. 150. 
A mere privilege which saves the pocket of the person enjoying it is 
not his income. 

*^holIy and Exclusively for the purpose of business^ etc/’ — 

To come within the benefit of the new'^ Clause (xii) an expenditure 
must be incurred wholly and exchesively for the purpose of business, 
profession or vocation. 

Under the old Clause (ix) the expenditure was required to be incurred 
solely for the purpose of earning profits or gains of the business. 

Here, the amendment seems somewhat to enlarge the scope of 
allowances under this head as will appear from the meanings of the 
expression "for the purpose of earning such profit" as also of the phrase 
/'for the purpose of business, etc." 
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This phrase means 'Tor th^ purpose of carrying on the business, 
profession or vocation”. See City of London 
the bu^ness, Contract Corporation vs. Styles (1887), 2 T.C. 

239 where the assessee company took over a busi- 
ness part of which consisted of unexecuted contracts. The company 
claimed deduction of the price they paid for such contracts. It was held 
that the price was not an allowable deduction. With reference to this 
sum, Bowen, L.J., said: “You do not use it ‘for the purpose* of your 
concern, which means, for the purpose of carrying on your concern, but 
you use it to acquire tlie concern.” This “carrying on** of a trade or 
business is obviously done with a view to earning profits or gains. This 
was made clear by Rowlatt, J., in Commissioners of Inland Revenue vs. 
Anglo Brewing Co. (1925), 12 T.C. 803 where the assessee company having 
decided to close down its business made certain payments to its employees 
ex gratia as pensions and compensation for loss of office. The company 
claimed deduction in respect of these payments. The claim was disallowed. 
After pointing out the difference between the nature of such payments 
made in the past and those made just on the eve of the closing down, 
Rowlatt, J., observed: “I cannot conceive how, under those circumstances, 
there can be no evidence at all that the payments were made for the purpose 
of the trade, because that must mean for the purpose of keeping the trade 
going and of making it pay**. See also Strong and Co. vs. Woodifield, 
(1906) A.C. 448=5 T.C. 215 where Lord Davey observed that the 
expression “for the purpose of trade’* means “for the purpose of enabling 
a person to carry on and earn profits in the trade, etc.”. 


Now, there is no royal test to fit all cases, regarding whether a particular 
expenditure is or is not “wholly and exclusively laid out or expended” for 
the purpose of business, etc. In this respect the facts and circumstances of 
each case are the determining factors. As Lord Hanworth, M.R., observed 
in Morley vs. Lawford & Co. (1928), 14 T.C. 229 (244), "what is allowed 
in one business could not be allowed in another; what is wholly extra- 
neous in one business may be germane to another”. 


In Robert Addie & Sons^ Collieries vs. Commissioners of Inland Reve- 
nue (1924), 8 T.C. 671 (676), the Lord President (Clyde) observed: 
“What is ‘money wholly and exclusively laid out for the pui poses of the 
trade* is a question which must be determined upon the principles of ordi- 
nary commercial trading. It is necessary accordingly to attend to the true 
nature of the expenditure^ and to ask one’s self the question, is it a part 
of the Comapny’s workirig expenses?- — ^is it expenditure laid out as part of 
the process of profit-earning.— or, on the other hand, is it a capital outlay?— 
is it expenditure necessa,ry for the acquisition of property^ or of rights of 
a permanen^^^ possession of which is a condition of carrying 

Oil its tr^e ill ? It points QUt^ b^ L^rd Dave^ in the case of ; 
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. vs. Woodifield^, [1906] A.C. 488 at p. 453, and it has long been recognised, 
that in order to make deduction of a disbursement admissible it is not 
enough that the disbursement is made in the course of, or is connected with, 
the trade, or is made out of the profits of the trade. It must be made for 
the purpose of earning of the profits.” 

According to Lawrence, L.J., the true test to be applied in determining 
whether a certain sum is an admissible deduction in 
True test. computing the profits of a company for income tax 

purposes is to see whether the sum is a proper debit item to be charged 
against the incomings from the trade of the company when computing the 
balance of the profits of such trade. '‘In applying this test, it is essential, 
in the first place, to see what the trade of the company really is, and, 
secondly, whether the payment was money wholly and exclusively expended 
for the purposes of that trade, or was it otherwise a proper debit item to 
be charged against the incomings of that trade?” [Mcillett vs. Staveley 
Coal & Iron Co., ltd., (1928) 2 K.B. 405=13 T.C. 772 (787) ; see also 
Lord Sumner’s observation on the effect of the English scheme regarding 
deductions in Usher's case, 6 T.C. 399 (436), ante.]. 


The principle will be elucidated by illustrations cited later. 


•Tor the purpose of such businessi etc.^ — 

The words "for the purpose of such business, etc.,” cover a much wider 
field than the words "for the purpose of earning such profits”. The use 
of the word "such” in either phrase limits the reference to business or 
profits under consideration in a particular case. In the old clause the 
context would go to show that ‘•such profits or gains” meant profits or 
gains of any business of which the profits were under computation. 
Under the new clause ••such business, etc.” means business, etc., of 
which the profits are under computation for the purposes of Section 10. 
But the question is whether there is any correlation in time between the 
profit and the expenditure — whether the expenditure need be incurred or 
laid out for the purpose of earning profits of any particular time or for 
the purpose of carrying on business during any particular period. 

G>rrelation in time between Profit and Expenditure — 

The old clause (ix) required the expenditure to be incurred for the 
purpose of earning such profits or gains. It was possible to contend 
that the words 'such profits’ referred to the profits under computation and 
consequently in order to be allowable as a deduction the expenditure must 
have been incurred for the purpose of earning the profit under assessment. 
In this view no deduction would have been allowed of any expenditure ^ 
which was not incurred to produce those particular profits. This cohten- 


* 5 T.G. 215 at p. 220, 
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lion, however, did not find favour with the courts of law here.Thus in In rc 
Tata Iron & Steel Co, [ (1921), 45 Bom. 1306=(1921) Bom. 391 = 1 I.T.C. 
125] which was a case under the Income Tax Act of 1918, Macleod, C.J., 
observed: “The words 'such profits’ refer to the profits earned by the 
business generally and not to the profits of a particular year on which a 
particular assessment is levied. This is obvious because expenditure neces- 
sarily precedes the earning of profits, and much of the profits of one year 
must be earned by the expenses incurred in the previous year or years.” 

In the same case Shah, J., observed: “I do not feel any difficulty in 
rejecting the suggestion. .... .that the 'profits’ referred to in the clause must 
mean the profits of one particular year in which the expenditure in question 
is incurred. There is no such limitation in the Section ; and in the absence 
of any words indicating such a limitation it is clear that the contention 
cannot be accepted.” 

This view was followed by the Calcutta High Court (Ranking C.J., 
and Buckland, J.) in In re the Anglo-Persian Oil Co., Ltd, [(1933), 60 
Cal. 840= (1933) Cal. 777=37 C.W.N. 430=6 LT.C. 419]. Rankin, C.J., 
observed: “Clause (ix). Sub-section (2), Section 10 of the Indian Act 
does not say and does not mean that the expenditure must be made with^ 
a view to produce profits in the year of account.” 

The change in language in the clause as amended has removed whatever 
doubt there might have been regarding such interpretation. The w^ords now 
are “for the purpose of such business, profession and vocation”. The 
connotation of these words is very wide. They do not convev any limita- 
tion of the expenditure solely to the earning of profits but suggest that any 
bond fide expenses for business will be allowable as deductions. It is quite 
reasonable to hold that these expenses may be made with the expectation 
that they will fetch profits, but that consideration does not enter into ascer- 
taining their deductibility. 

Since the provision In this respect has been modelled on the corres- 
ponding English provision, English decisions on the point will be helpful. 

In Vallambrosa Rubber Co. vs. Farmer (1910), 5 T.C. 529, the assessee 
company claimed deduction for the expenditure of superintendence, weed- 
ing, etc., on the whole of a rubber plantation. The Crown’s contention was 
that as only one-seventh of the estate produced rubber in the year under 
review and six-sevenths were in the process of cultivation for the pro- 
duction of rubber, the company were entitled to claim deduction for only 
one-seventh of the expenses incurred. This contention was rejected and 
the company’s claim granted. Lord Dunedin observed at page 534: ‘^The 
Junior Counsel for the Grown. .... .wished your Lordships to accept this 
proposition, that nolh^ could be deducted as an expense unliess that 

exj>en soleljr rel^rable^- profit which yras reaped 
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the year. I think that proposition has only to be stated to be defeated by 
its own absurdity/’ His Lordship went on to say at page 535: '‘What 
does it come to? It w^ould mean this, that if your business is connected 
with a fruit which is not alw'ays ready precisely within the year of assess- 
ment you would never be allowed to deduct the necessary expenses, without 
which you could not raise that fruit. This very case, which deals with a 
class of thing that takes six years to mature before you pluck or tap it, 
is a very good illustration, but of course without any ingenuity one could 
multiply cases by the score. Supposing a man conducted a milk business, 
it really comes to the limits of absurdity to suppose that he would not be 
allowed to charge for the keep of one of his cows because at a particular 
time of the year, towards the end of the year of assessment, that cow was 
not in milk, and therefore, the profit which he was going to get from the 
cow would be outside the year of assessment.” 

Illustrations of Allowable Expenses — 

The following illustrations wdll help to elucidate the nature of expenses 
allowable as deductions under wSec. 10 (2)(xii). 

Initial Payment for acquiring concern — 

The assessee entered Into an agreement with the Secretary of State in 
Council for the excavation of lime shells from certain lands. Under the 
agreement the assessee was to have the exclusive privilege of excavating 
chunam shells within the area specified in the agreement. For this privilege 
he had to pay a certain sum in instalments. It was held that the payment 
was of a capital nature and was, therefore, not deductible under Sec. 
10 (2), Cl. (5x). Beasley, C.J., observed: “In my view, the payment in 
question was not made in order to carry on an already existing business 
and to earn a profit out of it. The payment to be made w^as merely for 
the purpose of starting that particular venture. Any expenditure made 
thereafter would, of course, be deductible. But this was an initial expendi- 
ture without which the assessee could not even have begun winning the 
shells.” His Lordship relied on the observations of Bowen, L.J., in City 
of London Contract Corporation vs. Styles (1883), 2 T.C. 239, cited already. 
Moreover, the fact that the sum was payable in instalments did not in his 
Lordship’s opinion make it rent. The total amount payable was first men- 
tioned and the payment of that total amount was merely spread over a 
certain time [Commissioner of Income Tax vs. Chengalvaroya Mudatiar 
(1934), 58 Mad. 1=(1934) Mad. 617=7 I.T.C. 323]. 

See also Commissioner vs. Chengalavaroya Chettiar [(1936), I.L.R. 
(1937) Mad. 792= (1937) Mad, 300=1937 I.T.R. 70}. 

Supply of Raw Material — Additional payment only if profit made— 

The arrangement between a company and Government was that a 
certain quantity of crude resin was supplied in a certain year and for that i 
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certain price for cost of labour and delivery and Re. 1 as royalty per maund 
was paid. If the profits of the company in 'any year exceeded 15 per cent, 
then the company was to pay an additional toy alty to Government. It was 
held that the additional sum paid was an expenditure incurred solely for 
the purpose of earning the profits of the company within the meaning of 
Sec. 10 (2)(ix) [In re Indian Turpentine and Resin Co. (1928), A.I.R. 
(1929) All. 118=3 I.T.C. 219]. 

Cost of Raw Material — Exhaustion of Capital — 

An English company was formed for the purpose of carrying on the 
business of manufacturers and exporters of and dealers in nitrates and 
iodines. It owned a large tract of nitrate grounds in Chili. The raw 
material (caliche) from which nitrate w'as produced was found in deposits 
upon the said grounds at or close to the surface and in layers covering the 
grounds. The raw material was loosened in the ground by means of ex- 
plosives and was then dug up. It was then crushed and subjected to 
various processes of manufacture. The company claimed deduction of a 
sum representing the cost of the amount of raw material consumed during 
the year of account. It was pointed out by the company that a sum had 
been set aside in that year with a view to meet inter alia the eventual ex- 
haustion of the grounds. It was held that the deduction was not allowable 
[Aliama Company vs. Bell, (1906) A.C. 18=5 T.C. 60 and 172]. The 
Court of Appeal, whose decision was affirmed by the Plouse of Lords, 
relied on Addle's case (1875), 1 T.C. 1, City of London Contract Company 
vs. Styles (1887), 2 T.C. 239, ante, and Coltness Iron Company vs. Black 
(1881), 6 A.C. 315=1 T.C. 287. 

Expenses of Pit sinking — 

In Coltness Iron Company vs. Black (1881), 6 A.C. 315, the assessee 
company, which carried on the business of coal and iron masters and 
opened up several mineral fields, sinking new pits at their own expense 
from time to time, claimed deduction of tlie cost of sinking those pits. The 
claim was disallowed, and Knowles vs. Me Adam (1877), 1 T.C. 161, in 
which the Exchequer Division held that in estimating the profits of mipes 
a deduction may be allowed on accoimt of the exhaustion of the stock of 
coal or minerals was overruled by the House of Lords. The Coltness Iron 
Company case is authority for the view that what is called the prime cost 
of buying a mine or buying a seam of coal is capital expenditure and cannot 
in any form be deducted. 

Payment for oil in Well*— 

An English company (assessee) carried on the business of oil producing 
and tdiningw For many years it had bought oil from an Indian oil coife 
pMy. . By an agr^ent tha oil com^ny agreed to selLto the assessee ita . 

ai^ qU a^ after a certain date fr^;^ 
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existing wells. The consideration for the unwon oil was claimed by the 
assessee as a deduction. It was held that the sum was a capital expenditure 
and that no part of it was admissible as a deduction \^Hughes vs. British 
Burmah Petroleum Co, (1932), 17 T.C. 286; the Coltness Iron case (1 T.C, 
287) and the Aliansa case (5 T.C. 60 and 172) relied on]. 

Earth dug for manufacture of bricks — 

An assessee company which carried on the business of manufacturing 
bricks h^ld partly as owner and partly as lessee certain lands from which 
earth was taken for the manufacture of bricks. It claimed deduction of 
a certain sum representing the value of the earth used up in manufacture 
of bricks during the year of account either as depreciation of the property 
or as expenditure solely incurred for the purpose of earning profits within 
the meaning of the old Sec. 10 (2)(ix). It was held that the assessee was 
not entitled to the deduction claimed. After a review of a number of 
English cases [The Aliansa case, (1906) A.C. 18, John Smith vs. Moore 
(1921) 2 A.C. 13, and Golden Horse Shoe Company vs. Thurgood (1934) 
1 K.B. 548=18 T.C. 280] it was held that the expenditure was not 
allowable. Their Lordships observed: “The case of a brick-field is 
very similar to that of a quarry or a mine and the proprietor of the land 
or the assessee is not a mere purchaser of raw' materials but a person who 
has acquired certain rights in the land and the amount invested by him 
must therefore be treated as capital expenditure within the meaning of 
Sec. 10 (2)(ix) [Commissioner of Income Tax vs. Tika Ram & Sons, 
I.L.R. (1937) All. 908= (1937) All. 708=1937 I.T.R. 544]. 

Expenditure for Office Furniture — 

Expenditure for office furniture is in the nature of capital expenditure 
and as such not allowable as deduction {Commissioner of Income Tax vs. 
Hemraj Kanji, (1932), A.LR. 1933 Sind 145=6 LT.C. 354]. 

Freight Charges — 

An assessee is entitled to deduct freight charges, etc., for goods from 
their market value at the ports if they have been actually incurred. But 
such deductions are permissible only when the charges have been shown in 
the books of accounts as having been incurred. The deductions will be 
allowed in the following year if the charges are shown then [Balak Ram 
vs. Commissioner of Income Tax (1931), A.T.R. (1931) Lah. 759], 

Payment of share of profits on agreement — 

There was an agreement between a light raiKvay company and a district 
board whereby the former was granted free use of as much of the portion 
of a certain road as was necessary for the purpose of laying a tramway. 
As consideration for this the company agreed to pay to the district board 
lialf of the net profits if such profits exceeded 4 per cent, of the 



Srf io (2) (xii);0 ILLUSTRATIONS OP ALLOWABLE EXPENSES 9^3 

the company for the time being. It was held by the Calcutta High*Court 
that this payment was not an expenditure incurred solely for the purpose 
of earning the railway company’s profits [In re Howrah-Amta Light Rail- 
way, (1927), A.I.R. (1928) Cal. 579=32 C.W.N. 757=2 I.T.C. 509]. 

Payment conditional on profits being earned — 

The Pondicherry Railway Company which was a company resident 
without British India worked a railway in the French Colony of Pondi- 
cherry. In accordance with a convention entered into between the French 
Colonial Government and the company for the purpose the latter had to 
pay half of the net profits of the railway calculated in the manner prescribed 
in the convention. It was held by the Judicial Committee that this payment 
was not an expenditure incurred solely for the purpose of earning the 
profits of the company. Lord Macmillan who delivered judgment on behalf 
of the Judicial Committee observed: "A payment out of profits and 
conditional on profits being earned cannot accurately be described as a 
payment made to earn profits’* [Pondicherry Raihvay Co, vs. Commis- 
sioner of Income Tax (1931), 58 LA. 239= (1931) P.C. 165=5 I.T.C. 363]. 

This case and Last vs. London Assurance Corporation (1886), 10 A.C. 
438=2 T.C. 100 were relied on by the Judicial Committee in Pharaf Insur- 
ance Co,, Lid, vs. Commissioner of Income Tax, Punjab (1933), 61 I.A. 
41 = (1934) P.C. 45 in which their Lordships held that the share of the 
profits allotted to the participating policy-holders really stood on the same 
footing as the half of the profits of the railway company payable to the 
French Colonial Government in the Pondicherry case. 

Payment for occupation of properties — dependent on amount of profits — 

A company leased lands and premises abroad under a deed by which 
rent was fixed at a certain sum. But there was a proviso to the effect that 
if at the end of each financial year when the accounts of the company were 
made up, it was found that there had not been sufficient profits earned to 
enable the payment of certain interests and dividends that were specified 
in the lease, then to the extent of the deficiency the rent had to be abated 
and any rent that had been paid in excess should be repaid. The company 
claimed that in computing the profits for two financial years two sums 
should be allowed as deduction which had been paid as rent in those years. 
The payments were held to be allowable deductions [Union Cold Storage Cp, 
xs, Adamson (1930), 16 T.'C. 293]. In this case Lord Macmillan explained 
the observation that he had made in the Pondicherry Railway case (1931), 
58 LA. 239, that ‘'a payment put of profits and conditional on profits being 
cannot be described as a payment made to earn profits-*, 

.^ferring to this ^ was deali[ng with; a 

^ch the^ ^hga|ion; first oL to asGeft^ip the pipfits 
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prescribed manner, after providing for all outlays incurred in earning them, 
and then to divide them. Here the question is whether or not a deduction 
of rent *has to be made in ascertaining the profits and the question is not 
one of the distribution of profits at all.” 

A company (assessee) carried on in India the business of communica- 
tion by wireless. It entered into an agreement with another company which 
carried on the business of communication by cable also in India. According, 
to the agreement the latter company w’^as to deliver to the assessee company 
all plant, machinery, instruments and apparatus, fittings, furniture, stationery 
and stores belonging to it and the assessee company was to conduct the 
business in India of the combined undertaking in conjunction with its own 
wireless undertaking. The consideration that the assessee had to pay was 
set out in various terms in the agreement among which one was that the 
assessee had to pay half of the net profits for each financial year to the 
other company. This consideration was not described in the agreement as 
a rent nor did the agreement contain several of the clauses which a lease of 
plant of such character would naturally contain. It w’^as held by the Judicial 
Committee that the sum \vas in truth mad^ payable as part of the consi- 
deration in respect of a number of different advantages which the assessee 
derived from the agreement. The agreement as a whole was much more 
like one for a joint adventure for a term of years between the assessee and 
the other company than one for a lease for that period. Hence the sum was 
not allowed to be deducted under the old Sec. 10 (2)(ix) [Indian Radio 
and Cable Communications vs. Commissioner of Income Tax, A.I.R. (1937) 
P.C. 189==(1937) 3 All. E.R. 709=:I.L.R. 1937 Bom. 591 = 1937 I.T.R. 
270]. 

Lord Maugham, who delivered the judgment of the Judicial Committee, 
pointed out an exception to the principle that a 
An Exception. payment made conditional on profits being earned 

is not an expenditure made for the purpose of 
earning such profit. His Lordship observed: 'Tt may be admitted that 

it is not universally true to say that a payment the making 

of which is conditional on profits being earned cannot properly be 
described as an expenditure incurred for the purpose of earning such 
profits* The typical exception is that of a payment to a director or a 
manager of a commission on the profits of a company. It may, however, 
be worth pointing out that an apparent difficulty here is really caused 
by using the word profits’ in more than one sense* If a company having 
made an apparent net profit of £10,000 has then to pay £1,000 to directors 
or managers as the contractual recompense for their services during the 
year, it is plain that the real net profit is only £9,000. A contract to pay 
a commission at 10 per cent, on the net profits of the year must necesisarily 
be held to mean on the net profits before the deduction of the commission, 
that is> in the case supposed, a commission on the £10,000.” 
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The above cage was relied on by the Lahore High Court in Go pi Nath 
ws. Commissioner of Income Tax [(1938), LL.R. 1938 Lah. 426=?^A.I.R. 
(1938) Lah. 530=1938 I.T.R. 243], discussed under Sec. 10 (2)^i). In 
this case, there was an agreement between a certain company having lease 
of a ginning factory and the assessee for ginning the assessee’s cotton. 
Under the agreement the company was to have, besides fixed ginning 
charges, a certain share in the net profits calculated after making certain 
.deductions. In case of loss no sum was to be paid to the company nor was 
the company liable to any contribution on that account. The assessee 
claimed deduction of a sum which he had paid to the company in a parti- 
cular year of account as one-third share in the profit. It was held that the 
sum was to be paid to the company after the profits had been earned and 
as such it was not an expenditure for the purpose of earning the profits. 

Percentage of net profits payable — Consideration of giving benefit of 
experience — 

An agreement was entered into between the assessee company and two 
other companies whereby the latter companies were to receive a certain 
specified percentage of the net annual profits of the assessee company in con- 
sideration of their giving to the assessee the full benefit of their technical and 
financial knowledge and experience and giving to the assessee and its 
directors advice to the best of their ability respectively on all questions of, 
or relating to, the manufacture and finance and disposal of the assessee's 
products. The net profits were to be arrived at after payment of all ex- 
penses of the assessee and after providing for interest on debentures, but 
before making any provision for depreciation. The assessee claimed de- 
duction in respect of a payment made by it under the agreement, in com- 
puting its . profits. It was held that the payment was in respect of the 
services rendered to the assessee and was as such an admissible deduction 
[British Sugar Manufacturers, Ltd, vs. Harris (1937), (1938) 1 All. E.R. 
149=21 T.C. 528, reversing the decision of Finlay, J., in (1937) 3 All, 
E.R. 702]. 

Finlay, J., in coming to his decision, relied upon the obser\'ation of 
Lord Macmillan in the Pondicherry case (58 I. A. 239) regarding payment 
being made conditional on the earning of profits, quoted above. 

With regard to this passage Sir Wilfrid Greene, M.R., in the Court of 
Appeal said: ‘Mt is to be observed that Lord Macmillan in that para- 
graph was quite clearly using the word ‘profits' in one sense, and* in one 
sense only. He was using it in the sense of the ‘real net profit' to which 
: Lord Maugham referred.^ That he was doing that is, I think, abundantly 


* See and Cable Cofnmunicatiom Co,, Ltd. vs. Comn^shher H 

incbm m, ^ 
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dear when one considers the nature of the contract there in question, which 
was merely a contract under which a percentage of profits was payable by 
the railway company to the French Government. There was no ques- 
tion of eervices, or anything of that kind, in the case (i.e., the Pondicherry 
case.) It was merely a sum payable out of profits. I do not find myself 
constrained by that expression of opinion, because it must be read, as Lord 
Macmillan has said in a subsequent case, in relation to that particular subject- 
matter with which he was dealing.” 

With regard to the same observation of Lord Macmillan, Mackinnon, 
L.J., observed: ‘Profits' there means a certain thing-, and that is a truism; 
but it would be equally a truism to enunciate in this sentence : ‘A payment 
necessarily made in order to earn profits cannot properly be described as a 
payment out of profits.' Both sentences are ambiguous until one clearly 
ascertains in what sense one is using the word 'profits' and to what it is 
referable." Regarding the case before their Lordships Mackinnon, L.J., 
thought that the annual payment in question was not an annual payment 
payable out of the profits after they had been ascertained, but an annual 
payment to be taken into account in ascertaining what the annual profits 
were. 

Payment of Profit to third party — ^irrespective of profit or loss — 

"If the purchaser of a business undertakes to the vendor as one of the 
terms of the purchase that he will pay a sum annually to a third party, 
irrespective of whether the business yields any profits or not, it would be 
difficult to say that the annual payments were made solely for the purpose 
of earning the profits of the business. It would seem to make no difference 
that the annual sum should be made payable out of a particular receipt of 
the business, irrespective of the earning of any profit from the business as 
a whole" [per Lord Macmillan in Tata Hydro-Electric Agencies vs. Com- 
missioner of Income-tax (1937), 64 I.A. 215= (1937) P.C. 139=1937 I.T.R. 
202= (1937) 2A11. E.R. 291]. 

In this case the assessees carried on the business of managing agents 
of the Tata Power Co., Ltd., and certain other hydro-electric companies 
in India. They acquired this agency business under an assignment from 
Tata Sons, Ltd., who were originally the managing agents of the Tata 
Power Co. When the Power Co. was in financial difficulties, their agents. 
The Tata Sons, found money by agreeing to pay a portion of the commission 
earned by them to the lenders, F. E. Dinshaw, Ltd., and Richard Tildeti 
. Smith, in addition to the interest pa)rable to the latter by the Tata Power 
Company. When the Tata Hydro-Electric Agencies took over the manage 
ing agency business from the Tata Sons they agreed to pay the proportion 
of the commission which the Tata Sons had promised to pay to the lenders. 
During the year of account the assessees paid to the lenders 
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portion of the commision earned by them and they claimed to deduct this 
sum under Sec. 10 (2) (ix). The deduction was not allowed. The position 
of the assessees will be clear from the following passage in the judgment 
of the Judicial Committee: 'Tt was not questioned by counsel for the Crown 
that, if the present question had arisen with Tata Sons, Ltd., they would, 
under Sec. 10 (2)(ix), have been entitled on the facts stated to deduct 
their payments to F. E. Dinshaw, Ltd., and Richard Tilden Smith as being 
expenditure incurred solely for the purpose of earning their profits or gains. 
But he submitted that after the acquisition of the agency business by the 
present appellants the payments assumed a different character. The appel- 
lants, he said, did not take any part in obtaining the loans nor did they incur 
the liabilities in question in course of rendering any services to their 
principals.” 

This distinction weighed with the Bombay High Court in a case in 
which the Tata Sons, Ltd. were the assessees {Commissioner of Income Tax 
vs. Tata Sons Ltd. (1938), 1939 I.T.R. 195]. Here also the Tata Sons 
had to find money for the Tata Iron and Steel Co., Ltd., of which they 
were the managing agents, when it was in financial difficulties and they 
did so by agreeing to pay to the lender a certain proportion of the com- 
mission earned by them from the company. The question was whether 
in computing the income from their business as managing agents of the 
Tata Iron & Steel Co,, Ltd., the assessees were entitled under Sec. 10 (2) 
(ix) to deduct a sum which they had paid to the lender under the agree- 
ment. 

It was held by Beaumont, C.J., and Rangnekar, J., that the payment 
was an expenditure incurred solely for the purpose of earning the profits 
or gains of the assessees. With reference to the passage quoted above 
from Lord Macmillan's judgment in the Tata Hydro-Electric Agencies case, 
Rangnekar, J., obsen-ed: "In this case it seems to me that the evidence is 
that the assessees took the principal part in arranging the loan for the 
company and incurred liabilities to third parties in the course of rendering 
services to their principals in their business. That being so, it seems to me 
that the payment was made for the sole purpose of earning profits in the 
conduct of the agency business,” His Lordship further held that the pay- 
ment was also not of a capital nature. 

See now the new Sec. 12A. 

i' - \ 

Sidary of Workinsr Partner— 

Section 10 (4), which is a new provision, by its Cl. (b) prohibits the 
grant of "any allowance in respect of any payment by way of interest^ 
salary, cdmmssioH or remuneratioKm^ finn to any partner of the 

finh”. See also Sec. 16 virhich: also proyision, whi<^Jay^ 

partner of a 
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A payment to a partner, apart from profits, is often viewed with suspi- 
cion because of the possibility that it is a tax-dodging device. Jlevenue 
authorities are, therefore, very reluctant to grant deductions in respect of 
such payments. But the test to which such cases should be subjected is 
whether the partner receives the payment as partner or in his independent 
capacity. See Heastie vs. Veitch & Co, (1933) 1 K.B. 535=18 T.C. 305, 
ante. The partner cannot be treated as receiving a salary where money is 
paid to him in respect of the partnership business in one form or another. 
But if a payment is made to a partner for something altogether disconnected 
with the partnership business as such, he may be entitled to remuneration 
on an independent contract [per Slesser, LJ., ibid,]. Romer, LJ., said in 
the same case: “Where two persons agree together to carry on a business or 
a profession in partnership, it is no more possible, in ascertaining the profits 

of that business or partnership to deduct the salary paid to one 

or both of them for the work they have done in carrying on that business 
than it would be for a professional man to carry on a business on his own 
account and, by himself, to deduct something which he thought was equi- 
valent to the value of his services rendered to himself. But it is not the 
fact that you can never, in ascertaining the profits of a partnership, deduct 
something paid to one of the partners.” 

But whether a partner acts in dual capacity or not is a question of 
fact, and it is for the Income Tax authorities to determine it with reference 
to the circumstances of each case [Ramakruhna Ramnatk vs. Commissioner 
of Income Tax, C. P. and Berar (1929), A.LR. (1932) Nag. 65=4 LT.C. 
171]. 

In this case it was held that *'lhe remuneration paid to a partner doing 
business in his individual capacity for services rendered to the firm would 
be a legitimate deduction from the assessable income of the firm; but sums 
paid to a partner as such styled commission, pagdi (bonus or present) or 
by any other name would be simply the profits of the firm appropriated 
among the owners after they had been earned”. 

In Board of Revenue vs. Vegaraju Venkata Subbaya Garu (1922), 
1 T.T.C. 176, the assessees were a firm consisting of four partners who 
shared in profits and losses. They claimed deduction on account of salaries 
paid to three partners. It was a fact that the said partners did not possess 
special qualifications to deserve the high salaries paid to them. On the 
facts stated, the Madras High Court held that the drawings of the partner^ 
by whatever name they were described, were part of the profits and there- 
fore taxable. The Lahore High Court observed {per Addison, J.) that 
this view of the Madras High Court was stated too broadly and held that 
if a particular partner or partners possess special qualifications for which 
they are paid a salary irrespective of the existence of profits, the salarie3 
could be allowed as a deduction [Electric and Penial Stares ys. Qommi^ 
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siofur of ^Income Tax (1931), 12 Lah. 663= (1931) Lah. 341=5 I.T.C. 
254]. ‘ 

Salaries to members of joint family 6rm — 

Remunerations may be paid as salaries to the adult male members of 
a Hindu undivided family for services rendered to the family firm and 
these may be allowed to be deducted in computing the profits of the firm, 
subject to the condition that they are bond fide payments as salaries. The 
Income Tax authorities are the final judge to ascertain the bond fides. 
Hence where the Commissioner of Income Tax finds that the alleged sala- 
ries are not bond fide payments at all to bond fide employees of the business 
but merely a device to escape income-tax, there is no question of law for 
determination of the Court [B, K. Paul & Co. vs. Commissioner of Income 
Tax (1933), 7 I.T.C. 20]. 

Remuneration to Shareholder-Directors — private limited company — 

The principle laid down in B. K. Paul & Co. vs. Commissioner (1933), 
7 I.T.C. 20, is applicable also to the case where members of a private 
limited company draw remunerations as shareholder-directors. If these 
payments are found by the Income Tax Authorities to be bond fide payments 
and reasonable with reference to the market value of services similar to 
those alleged to have been rendered by the said shareholder-directors, then 
they will be allow'ed as deductions. If the Income Tax Authorities come 
to a contrary finding of fact, no question of law arises to be aetermined by 
the Court [L. N. Sen & Sons, Ltd. vs. Commissioner of Income Tax (1936), 
40 C.W.N. 833=9 I.T.C. 329]. 

Two persons were the sole directors as well as the sole shareholders 
of a private limited company carrying on business in Wellington. The 
directors’ fees were fixed towards or after the end of each trading year 
by resolution of the company at a general meeting at about two-thirds of 
the profits. A certain sum was shown by the company as a debit item in 
its accounts as director’s fees in the year of account, which the Commissioner 
of Taxes disallowed to a certain extent on the ground that to that extent 
the sum was not exclusively incurred in the production of the assessable 
income. The Judicial Committee {per Lord Thankerton) held that the 
state of the evidence was not such as to compel the Court below to the 
conclusion that the entire sum had been exclusively incurred in the produc- 
tion of the assessable income. There was complete identity of the persons 
interested as shareholders in fixing the amount of the fees to be paid to 
the directors and of the persons to whom the fees vrere to be paid. 
Moreover, each year the fees were fixed when a fair estimate of the trading 
results of the year was available. In view of these, among other, circums- 
tances their Lordships was entitled to hold that 

entire sum shown . 
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the debit item had been exclusively incurred in the production .of assessable 
income [Aspro Ltd. vs. Commissioner of Taxes, (1932) A.C. 683=1936 
LT.R. 264]. 

Remuneration of Employees by Money’s worth — 

A company issued certain shares to its employees at par, the par value 
being much less than the market value ruling at the time. The employees 
were assessed to tax in respect of the difference between the market value 
and the par value. The company claimed deduction of the difference 
between the par value and the market value of all the shares so issued as 
a revenue expense. It was held that the said difference was deductible 
as a revenue expense [Lowry vs. Consolidated African Selection Trust 
Ltd. (1939) 1 All. E.R. 353, reversing the judgment of Macnaghten, J., 
in (1938) 4 All. E.R. 689]. In delivering the judgment Sir Wilfrid Greene, 
M.R., relied on Weight vs. Salmon (1935), 19 T.C. 174. In that case the 
assessee was the managing director of a limited company. For “eminent 
and special services'* he was given the privilege of receiving certain 
unissued shares of the company at their par value, which was much less 
than their market value. It was held that the privilege granted to the 
assessee was money's worth and was assessable to income-tax as a profit 
of his office as managing director. In the present case the benefit enjoyed 
by the employees was admittedly by way of remuneration for services 
rendered. And the learned Master of the Rolls observed: “Once it is 
established, as it was established in Salmon vs. Weight, that the value so 
received by the employee is received by way of remuneration, it follows 
that the company provides that remuneration in meal or malt, in cash or 
in kind, and is entitled to deduct the amount which it has so provided”. 
[(1939) 1 All. E.R. at p. 360]. 

Boarding Expenses of Employees — Expenses of going home — 

The boarding expenses of servants and the payment to a servant of 
his expenses incurred in going to his home from the place of employment 
and coming back again have been held to be deductible when these 
payments are made to the servants in order to retain their services for the 
benefit of the business and to increase their efficiency [per Ross, J., in 
Jagannath Therani vs. Commissioner of Income Tax (1925), 4 Pat. 385 
= (1925) Pat. 408=2 LT.C. 4]. 

See also Chittarmal Ramdayal vs. Commissioner of Income Tax 
(1928), 3 LT.C. 54 regarding diwali presents made to servants being 
admissible deductions or not. 

Commission paid to Sons of Proprietor-^ 

For many years two sons of the proprietor of a firm had be^ 
employed first at salaries and then at salaries and a certain percent^e of 
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corntnlssiorf in addk^^ Thereafter, by a reconstitution of the firm in 
1920 they were taken in as partners and thenceforth the profits of the 
business were to be distributed in equal shares among the father and the 
sons. The proportion of commission had been gradually increased till it 
rose to 33J4 per cent in 1918 when due to the break-down in the father’s 
health the entire burden of the business was thrown upon the elder son, 
the younger son being away at the War. Both the sons, however, received 
the same commission and in the accounts of the business the commissions 
paid to the sons were shown as appropriations of their father’s j)rofit. 
Both the sons had special knowledge of the business and the elder son 
claimed deduction of the whole amount paid to the sons as salary aiid 
commission in computing the profits of the business. The decision of the 
Special Commissioners was that the commission paid to the sons for the 
years 1918 and 1919 was not on a commercial footing and that only a 
commission of 10 per cent (instead of 33^ per cent.) could be regarded 
as paid to them for services rendered as managers to the business and as 
deductible in computing the profits of the business. It Avas held by 
Rowlatt, J., that the amount deductible in respect of the commission (as 
being money wholly and exclusively laid out for business purposes) was 
a question of fact and that as the Special Commissioners had sufficient 
materials on which they could properly come to their decision his Lordship 
could not review it [Stott and Ingham vs. Trehearne (1924), 9 T.C. 69] . 

Compensation for loss of Agency — 

Money paid in a lump sum by a company to its agent as compensation 
for the loss of agency, whereby the company relieved itself of future 
annual payments of commission chargeable to revenue account, was held 
by the Calcutta High Court not to be capital expenditure and as such to 
be a proper deduction from the profits of the company [In re Anglo- 
Persian Oil Co. (1933), 60 Cal. 840= (1933) Cal. 777=37 C.W.N. 430 
=6 I.T.C. 419=1933 I.T.R. 129]. 

See also Anglo-Persian Oil Co. vs. Dale (1932) 1 K.B. 124=16 T.C. 
253, discussed already. 

Compensation for loss of office- — 

The business of one insurance company was transferred to another 
by ain agreement. It was provided in the agreement that the manager of 
the former company was to be taken into the service of the latter company 
at a certain salary, with liberty for the latter company to commiite tfite 
salary by payment to him of a gross sum on the basis rf the former 
tontpany ’s Mn uity table, on condition that the . manag^er should not ■ 

br emplpjrm^ other insurance 
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the sura, from their profits. It was held by the House of I^rds that the 
payment was part of the consideration for the transfer of the business 
and therefore, being capital expenditure, could not be deducted. [7?oydi 
Insttrance Co. vs. Watson, (1897) A.C. 1=3 T.C. 500]. 

See also Bassett Enterprise Ltd. vs. Petty (1938), 21 T.C. 730 where 
payments to employees in respect of cancellation of service agreements 
made by a company under an agreement for sale of controlling share- 
holding were held to be part of the share purchase transaction and not 
wholly and exclusively made for the purposes of the company. 

Compensation For Retirement of Director — 

A company which carried on the business of insurance brokers found 
Itself in such circumstances that it was considered necessary for the sake 
of the good name of the company to get rid of one of the directors. In 
order to avoid a scandal affecting the reputation of the company if they 
dismissed him the other directors secured his retirement under an agree- 
ment whereby they were required to pay him a certain sum as compensation 
for his retirement. It was held that this sum was an admissible deduction 
in computing the profits of the company as a sum wholly and exclusively 
laid out for the puqxise of its business [Mitchell vs. B, W. Noble, (1927) 

1 K.B. 719=11 T.C. 372]. 

The above case was distinguished in Overy vs. Ashford Dunn & Co,, 
Ltd, (1933), 17 T.C, 497. In this case the Respondent company had three 
directors who were its sole shareholders. The control of the raw materials 
and of the market for finished goods of the trade in which it was engaged 
bad passed into the hands of another company. The three shareholders 
by an agreement, to which the respondent company w^as made a party, 
sold their shares to the latter company. The agreement laid down, among 
other things, that the vendors were not to engage in a competing business 
within ten years. Before the sale of the shares was completed there was 
a meeting of the Respondent Company at which a resolution was passed 
authorizing the payment of a certain sum to the retiring directors as 
compensation for loss of office. There was evidence that the retirement 
of the directors was in the best interests of the respondent company on 
the grounds that the business of the company would thereby be carried 
on more economically and that the respondent company would not be able 
to make any profits in view of the fact that the purchasing company was 
in the controlling position. It was held that the payment was a distribu- 
tion of profits. Finlay, J., jx)inted out that the agreement provided that 
the directors were to have the money which had accrued before the 
transfer of shares took place by way of dividend or in some other rniinnet 
as they might themselves resolve and determine. If the directors hip 
resolved to take this money by way of dividend, it would 
jp^fectly clear that it was out of profits and was not a deduc^^^^ 
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made before the profits were arrived at. In this respect no difference was 
made by the fact that they took this sum by declaring it as being a compen- 
sation for loss of office. For the substance of the thing remained exactly 
the same. It was quite different from the case {Mitchell vs. Noble) where 
it was necessary, for business reasons, to get rid of a director and, in 
order to get rid of him, it was necessary to pay him a sum of money. 

Purchase Price of Unexecuted Contracts — 

On the death of the sole proprietor of a coal merchant’s business his 
soon took over the business, under his trust disposition, at a certain 
valuation prescribed by the said disposition. One of the items in the 
valuation was a certain sum to be paid as the value of certain unexpired 
coal contracts. This sum was not allowed as a deduction on the authority 
of City of London Contract Corporation vs. Styles (1887), 2 T.G. 239, 
cited already [John Smith & Son vs. Moore (1921) 2 A.C. 13=12 T.C. 
266], 

Money paid to buy out competitor — 

If a person pays money to a competitor in order to induce him not 
to compete with him, such money is not expenditure incurred solely for 
the purpose of earning the profits or gains of his business [Commissioner 
of Income Tax vs. Alaganan Chetty, (1928), A.I.R. (1928) Mad, 902=55 
M.L.J. 66=3 I.T.C. 44; City of London Contract Corporation vs. Styles, 
2 T.C. 239 and John Smith vs. Moore (1921) 2 A.C. 13, relied on]. 

Damages paid — 

A brewery company who also owned an inn and conducted it through 
a manager had to pay damages and costs to a customer who was injured 
while sleeping in the inn by the falling in of a ciiimney upon him. They 
claimed deduction in respect of the payment. But the deduction was 
disallowed. The Lord Chancellor observed : ‘T think only such losses 
can be deducted as are connected with the trade in the sense that they 
are really incidental to the trade itself. They cannot be deducted if 
they are mainly incidental to some other vocation or fall on the trader 
in some character other than that of trader. The nature of the trhde 
is to be considered. To give an illustration, losses sustained by a railway 
company in compensating passengers for accident in travelling might be 
deducted.* On the other hand, if a man kept a grocer’s shop, for keeping 
which a house is necessary, and one of the window shutters fell upon and 
injured a man walking in the street, the loss arising thereby to the grocer 
ought npt to be deducted....... In the present case, I think that the 

loss sustained by the Appellants was not really incidental to their trade 
as inn-Jceepers, and fell upon them in their character not qt tradets:J?W;^^: 


df householders” (1906) A.C. 415=== 5 T.G. 
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Mortgagee depositing Security— 

Where a property is purchased in execution of a mortgage decree by 
the mortgagee subject to deposit of security sufficient to safeguard the 
interest of a party claiming a certain share in the property unaffected by 
the decree, the value of the whole property is to be taken into account for 
the purpose of computing profits. The amount deposited in the Court as 
security cannot be claimed as deductible expenditure. It cannot be said 
that the assessee has incurred any expenditure at all though he has given 
security for a definite sum, and if he has incurred any expenditure it is 
not incurred solely or otherwise for the purpose of earning such profits 
or gains. If the claimant ultimately succeeds in his action, the mortgagee 
may incur a loss, but that loss will be taken into account if and when it 
takes place and set off against the income, profits or gains under any other 
head under Section 24(1) \per Das, J,, in Raghunandan Prosad vs. Com- 
missioner of Income Tax (1929), 9 Pat. 48=1929 Pat. 476=4 I.T.C. 123, 
affirmed by the Judicial Committee in Raghunandan Prosad vs. Commis-^ 
Stoner of Income Tax, 60 LA, 133= (1933) P.C. 101]. 


Asrignment of Mortgage-decree — ^Zarpeshgi lease in consideration 
therefor — Interest in respect of the lease — 

A mortgage decree was assigned to the assessee. In part consideration 
therefor the assessee gave the assignor a 'Zarpeshgi thika lease' of certain 
immovable properties for a certain number of years. The assessee claimed 
to set off against the interest realizable on the decree any interest in respect 
of the Zarpeshgi lease. It was held that any sum by way of interest in 
respect of the lease was net an expenditure incurred solely for the purpose 
of earning interest on the djcree assigned [Commissioner of Income Tax vs. 
Dhakeszvar Prasad, (1938), A.I.R. (1938) Pat. 567=1938 I.T,R. 476], 

Payment of Royalty on Patent — 

A company entered into an agreement with the inventor of a patent 
medicine for the purchase of all the rights of manufacturing and selling 
the medicine, for which they agreed to pay him a certain initial sum and 
after a particular date a certain royalty on every bottle of medicine sold? 
as long as the Company remained in existence. The Madras High Court 
iield that the payment of royalty was capital expenditure, being money 
expended for the purchase of the medicine, and as such was not an allow- 
able deduction under the old Section 10 (2) (ix) [Commissioner of Income 
Tax vs. Minsararasam & Co. (1931), 63 M.IvJ. 11 = (1932) Mad. 437 
=6 LT.C. 65]. 

Payment on capital Advanced— out of Profit — 

Payment to be made in certain proportion out of the profit on. the 
capital advanced for the purposes of the business cannot be treated gs 
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expenditure incurred solely for the purpose of earning such profits or 
gains [Commissioner of Income Tax vs. Haji Jamal Nur Mahomed (1924), 
49 Bom. 362=1925 Bom. 251 = 1 I.T.C. 396]. 

Money paid to underwriters — 

Money paid by a company to the underwriters on an issue of certain 
preference shares is not expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of earning profits of the 
Company [In re Tata Iron & Steel Co, (1921), 45 Bom. 1306= (1921) 
Bom. 391 = 1 I.T.C. 125]. 

Presents — Diwali Expenses — Christmas cakes — 

Expenditure of the nature of charity or presents is not a permissible 
deduction in the case of any business whatever may be the system of account- 
ing adopted [Income Tax Manual, 7th edition, para. 53]. Here only charity 
or presents of a voluntary nature arc meant. But such presents may 
reasonably be an expenditure in connection with the trade. It is in each 
case a question of fact whether the payments in question are merely gifts 
of a voluntary nature or payments necessarily incurred for the purpose 
of earning profits. The finding of fact by the Income Tax Officer in such 
case is final. Thus where the Income Tax Officer disallowed certain 
Diwali expenses which were a kind of customary presents on the occasion 
of the festival, but which were in no way connected with the business, 
the Allahabad High Court refused to interfere with the decision of the 
Income Tax Officer. [In re Chitiar Mai Ram Dayal (1928), 3 I.T.C. 54]. 

The Judicial Commissioners of Sind followed this principle in Com-> 
missioner of Income Tax vs. Hemraj Kanji, [(1932), A.I.R. (1933) Sind 
145=6 I.T.C. 354] where certain presents were found by the Income Tax 
Officer on evidence to be merely voluntary gifts. Rupchand, A.J.C., 
however observ^ed that Christmas cakes are in certain kinds of business, 
specially when presented by non-Christians, necessary for the purpose of 
securing business and therefore a legitimate item to be considered. 

G>ntribution to Employees’ Provident Fund — 

No amount paid by the employer as contribution to the employees- 
Provident Fund can be deducted as expenditure solely incurred for the 
purpose of earning profits or gains unless the money has been actually 
spent by the employer. Thus where a bank made itself liable for paying 
a- eertain proportion of the sums which were invested with itself for ttie 
benefit of its employees the Madras High Court held that it was -ilo 
"expenditure” for the purpose of the business but only a VtaMf/y until; 
the ^ployee withdraw the ambutit standing to his credit in the 
of income Tax vs* Nedungadi Bank, 



Likewise, in Commissioner of Income Tax vs. Burma Corporation 
Ud. [(1929), 7 Rang. 608*-= (1929) Rang. 193=4 l.T.C 49] the Rangoon 
High Court held that a company was entitled to deduct from its profits the 
amount of its yearly contributions to the employees’ Provident Fund if 
it had actually paid the same to the trustees of the employees in such a 
way as to have lost the proprietary right in and control over them. It 
was not necessary that the amount payable to the employee should have 
been paid to him. But the company was not entitled to any deduction in 
respect of the sums merely carried forward in the account as the mere 
creation of a book liability whether in favour of the employees or trustees 
as it was not equivalent to a payment. 

Lump sum payment — Annuity purchased for ex-employee — 

A company paid a lump sum for the purchase, for the benefit of a 
former actuary and secretary of the company, of an annuity equal in 
amount to the pension w^hich had been awarded to him by a resolution 
*of the company. It was paid '‘entirely as a matter of domestic arrange- 
ment”. The company claimed to deduct this sum from its profits as a 
ti:^iding expense. It was held that the lump sum was a deductible expense, 
having been incurred in the business and not being in the nature of a 
capital expenditure [/. P, Hancock vs. General Reversionary and Invest- 
ment Co. (1919) 1 K.B. 25=7 T.C. 358]. Mr. Justice Lush observed: 
“It seems do me as impossible to hold that the fact that a lump sum was 
paid instead of a recurring series of annual payments alters the character 
of expenditure, as it would be to hold that, if an employer were under a 
voluntary arrangement with his servant to pay the servant a year’s salary 
in advance instead of paying each year’s salary as it fell due, he would 
be making a capital outlay”. (7 T.C. 372). 

The above case was distingui.shed in Morgan Crucible & Co. vs. 
Commissioners of Inland Revenue [(1932) 2 K.B. 185 = 17 T.C. 311]. 
In this case the assessee company had set up a pension scheme for the 
benefit of its retired or incapacitated servants. The pensions were 
completely at the discretion of the company. Later for a lump sum down 
it got from an insurance company a policy under which the insurance 
company was to give to the assessee company sums equivalent to the 
pensions of the former servants, for the terms of the lives of these servants 
and the assessee company paid pensions of equal amount to the pensioners. 
The pensioners were no party to this arrangement. The assessee claimed 
deduction in respect of this lump sum in computing its profits. It was 
held that by the payment of the lump sum the as.sessee had acquired an 
asset and as such, being in the nature of capital expenditure, it was not 
an admissible deduction. Rowlatt, J., distinguished Hancock* s case from 
the present case in this way; in the former case by a payment to an 
insurance company the company got rid of a liability to pay a penridn to 
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a former servant; the said servant took the policy instead of the pension; 
in the case under notice the liability to pay the annual sums as pensions 
was not got rid of and the company secured an asset to pay the pensions 
with. 

Lump Sum set aside —Relief of Invalidity among Employees — 

Hancock's case, discussed above, was also distinguished in Rozvntree 
& Co, vs. Curtis, [(1924) W.N. 89=8 T.C. 678J where the appellant 
company had handed over to a body of trustees a certain jump sum as 
a fund the income of which might be ased for the benefit of their employees 
m alleviation of distress, invalidity, etc. The company claimed deduction 
in respect of this sum in computing their profits for the purpose of Income 
Tax. It was held that the sum was not an admissible deduction. 

Lump Sum paid — Nucleus of pension fund — 

A lump sum paid by a company to form the nucleus of a pension 
fund for the benefit of its employees is not an admissible deduction. See 
Atherton vs. British Insulated & Helsby Cables Ltd., [(1926) A.C. 205 
= 10 T.C. 155, ante]. 

Law costs and Penalties — 

If legal costs are essential to the earning of the profits of a business 
and are not in the nature of capital expenditure they are admissible 
deductions [Usher's Wiltshire Brewery Ltd, vs. Bruce, (1914), (1915) A..C. 
433=6 T.C, 399] . See notes under the head ‘"Solely for the purpose of 
earning profits’" at pp. 985-86, 

Bond on Business Premises — Expenses for replacing it — 

Legal expenses incurred for the re-arrangenicnt of part of a , bond 
to which property belonging to an assessee and where he carried on his 
business was subject are in the nature of capital expenditure and not money 
wholly and exclusively laid out or expended for the purposes of the trade 
and as such they are not an admissible deduction [Small vs. Easson, (1920), 
12 T.C. 351, Lord Salvesen dissenting]. 

Legal Expenses in connection with Income Tax Appeal — ' 

Estpenses incurred for employing solicitors and counsel in connection 
with an appeal to Income Tax Commissioners against assessment are not 
an admissible deduction ill computing the profits of the business [A/lm 
^^Sy Farquharson Brothers & Co. (1932), 17 T.C. 59]. ^ 

See also Secretary, Board of Revenue ys, Muniswami Cketty [ 

47r^d. 653^(1924) Mad- 205—1 LT.G. 2^ this cas^ 

■ qla^n^vtp cfedia^t, in computing 
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lawyers in the matter of a dispute between them and the Government 
regarding the amount of excess profits duty payable by them and similar 
expenses incurred by them in arriving at the income on which income-»tax 
assessment was made or was to be made. These expenses were disallowed 
as deductions by the Madras High Court (Schwabe, C.J., and Coutts- 
Trotter, J.). Schwabe, C.J,, observed: “In my judgment these monies 
were expended not for the purpose of earning profits at all but for the 
purpose of, in oiie case, protecting profits from Government’s claim to 
income-tax and in the other case of getting back from the Government 
the excess profits duty claimed by or paid to the Government in respect of 
some past period”. 

Cost of Proceedings regarding Penalty incurred — 

A company carried on the business of exporting oil and in connection 
with the export of a certain cargo they incurred penalties under a Customs 
Act. They were sued for a very large sum but by consent the action was 
settled on the Company having agreed to pay a mitigated penalty. The 
Company had to pay their own costs. It was held that the mitigated 
penalty and costs were not admissible deductions in computing the profits 
of the Company [Commissioners of Inland Revenue vs. fi. C. Warner 
& Co. (1919) 2 K.R. 444=12 T.C. 227], 

The above case was approved in The Commissioners of Inland Revenue 
vs, Alexander Von Glehn & Co, [(1920) 2 K.B. 553=12 T.C. 232]. In 
this case, too, the assessee company who carried on the business of general 
'produce merchants were sued in respect of alleged infringement of a 
Customs Act in course of their trade. The Company agreed to pay a 
certain sum as penalty without costs upon terms that the record was 
withdrawn. Thereupon the action was settled. The Company incurred 
legal costs in connection with the proceedings. It was held, following the 
above case, that the penalty and the legal costs were not an admissible 
deduction. 

Expenses for defending suits — 

By reason of a lease a company had a monopoly of quarrying slates 
from quarries in a village. The monopoly was assailed by the proprietary 
body of the village in a suit. The Company had to incur legal expenses 
in defending the suit. It was held that these legal expenses were in the. 
nature of capital expenditure and as such were not deductible under the 
old Section 10 (2) fix) [In re Kangra Valley Slate Co., (1934), 16 I^h, 
479=(1936) Lah. 350=1935 I.T.R. 324=7 I.T.C. 375]. 

Newspaper Company— Defending Editor— ? 

fhe cost that a limited company whose business is that of 
^d( publi^^^ incurs in defending its Editor and 

Ift 1^1 proceedings^ agaihst them Is not expenditure 
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jfor the purpose of earning the profits or gains of the Company [In re 
Jmrita Bazar Patrika, (1937), A.LR. (1938) Cal. 241 = 1937 I.T.R. 648]. 

PaymentSi made in compromise of Action — 

B. was a director, and in de facto control, of two companies, one 
of which was largely indebted to the other. T., who was a director of 
the debtor company, brought an action against both companies and certain 
of the directors, including B. At the same time B and two other directors 
of the creditor company complained that T. had made defamatory 
suggestions relating to them and they issued a writ claiming damages for 
slander against T. The whole matter was settled by a deed of compromise. 
B. insisted on having a certain sum in consideration of his withdrawing 
his claim for damages for slander and refused to execute the deed of 
compromise unless the sum was paid to him. The directors of the 
creditor company, B. having withdrawn from their meeting, considered 
that it was in the interest of the Company that the compromise should 
be effected. Under the deed of compromise the creditor company paid 
to B the sum which he demanded and to T. the expenses he had incurred 
in bringing the action against the compapies. The creditor company 
claimed to deduct these sums and a certain sum they spent in getting the 
compromise deed prepared from their profits as money wholly and 
exclusively laid out for the purpose of their trade. It was held that 
these sums were a proper deduction against profits [G. Scammell & Nephew 
ltd. vs. Rowles, (1939) 1 All. E.R. 337]. 

Brewery — Expenses of Tied Houses — 

A brewery company were the owners or lessees of a number of 
licensed houses which they had acquired solely in the course of and for 
the purpose of their business as brewers and as a necessary incident to 
the more profitable carrying on of their said business. The licensed houses 
were let to tenants who contracted to buy from them all ale, beer, wines 
and spirits sold in the licensed houses, which were thus “tied*' to the 
brewery company. The Company claimed that in the computation of their 
profits for assessment the following expenses incurred in connection with 
these "tied"' houses should be allowed: — 

(a) repairs to tied houses ; (b) differences between rents of leasehold 
houses or assessment of freehold houses under the head “Property", on 
the one hand and the rents received from the “tied" tenants, on the other 
hand ; (c) fire and license insurance premiums ; (d) rates and taxes ; 
(e) legil and other costs. 

It was held that all these expenses were admissible as being money 
wholly and exclusively laid out or expended for the purpose of the trade 
of the Bj^ewery Company. [Ushefs Wiltshire Brewery Ltd. vs. Bruce, 
(1914) See also Smith Uon Brer^ry Co^ * 

368, But see CoUyer vs. Uoare & 
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But where a brewery company spent money on an anti-prohibition 
caimpaign the Judicial Committee disallowed the sum as a deduction as 
their Lordships held that it was not money directly spent for increasing 
the company’s income though it might indirectly have that effect [fVard 
& Co. vs. Commissioner of Taxes, (1923) A.C. 145]. Though this was 
an appeal from New Zealand, the language of the relevant provision of 
the Income Tax Act in New Zealand under which the case arose was much 
-the same as that of the old Section 10 (2) (ix) of the Indian Income Tax 
Act. 

Business Premises — Sub-let during unexpired portion of lease — 

A company which carried on foundry busine3.s had taken a warehouse 
on lease for a certain period. Before the period of lease was over the 
Company ceased to use the warehouse, and then it sub-let the warehouse 
for the unexpired portion of the lease. The company claimed deduction 
of the difference between the rent paid by it for the warehouse and the 
rents obtained from its sub-let. It was held that the Company was entitled 
to deduction [Commissioners of Inland Revenue vs. Falkirk Iron Company 
Ltd. (1933), 17 T.C. 625]. * 

See also Allied Newspapers, Ltd. vs. Hindsley [(1937), 21 T.C. 422; 
(C.A.) (1937) 4 All. E.R. 677] where the principle upon which the Usher's 
Wiltshire Brewery Company case and the Falkirk Iron Company case were 
decided was followed. In this case, in order that the appellant Company’s 
newspapers might be distributed quickly unimpeded transport was essential 
in the street in which its printing works were situated. The Company 
therefore acquired certain property opposite its -printing works and erected 
a building thereon, which it sold to a subsidiary Company at its cost 
price. It then took lease of the whole building, used part of it for the 
purposes of its trade, and the remainder it sub-let or endeavoured to sub- 
let. The appellant Company sought to deduct as an expense wholly and 
exclusively laid out for the purposes of its trade the difference between 
the rent which it paid for the building and the rents which it received 
from sub-tenants. It was held that as the control of the building was 
essential for the purposes of the appellant company’s trade, the company 
was entitled to make the deduction claimed. 

Losses — Embezzlement — Theft — 

In Jagarnath Therani vs. Commissioner of Income Tax [(1925),, 4 
Pat. 385= (1925) Pat. 408=2 I.T.C. 4] the Patna High Court {per 'Rosi 
and Kulwant Sahay, JJ.) held that loss from embezzlement is deductible. 
In that case a pom<wf/to of the firm was entrusted with some money in 
the usual course of the business and was instructed to pay it to a creditdi: 
of the assessee. The gomastha embezzled the money. Their 
held that dm loss from this embezzlement was not in the natnmjof ^ 
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(scpcnditure but was incidental to the conduct of the business and as such 
was deductible. 

Loss from Theft — 

The decision in Jagarnath Therani’s case (4 Pat. 385), cited above, 
was held to be erroneous by Courtney-Terrell, C.J., in Mulchand Hiralal 
vs. Commissioner of Income Tax [(1937), 17 Pat. 102= (1938) Pat. 159 
= 1938 I.T.R. 151]. In this case the assessee claimed deduction in respect 
of some money which was stolen from him. In the accounting year he 
was sending some of his money to the bank and sent it by a messenger 
in his employ. The money disappeared and though the assessee was under 
the impression that the money had been embezzled by his employee, it 
later transpired that it had been stolen from the employee by a coolie. 
The learned Chief Justice held that “a loss whether by embezzlement or 
by theft is not one of the allowances which is available to the assessee 
under Section 10 of the Act”. 

Money-lending business — ^Theft of money from business stronghold — 

In Ramaswami Chettiar vs. Commissioner of Income Tax [(1930), 53 
Mad. 904= (1930) Mad. 808=4 I.T.C. 438] the question was whether the 
loss incurred by theft of money used in the money-lending business and 
in the business premises should be allowed for in computing the income- 
tax. The money was stolen from the business stronghold and none of 
the thieves was at the time of the theft in the employ of the assessee. A 
Full Bench of the Madras High Court (Beasley, C.J., Ananta Krishna 
Ayyar and Curgenven, JJ., Ananta Krishna Ayyar, J., dissenting) answered 
the* question in the negative as, in their Lordships’ view, the loss was not 
incidental to the business of the assessee and as such not allowable. 

.( 

Loss of Cash by dacoity — 

An assessee carrying on piece-goods business accepted deposits from 
various people and paid interest on those deposits, the money being used 
in the business. No money-lending business was carried on. The assessee 
lost a sum in cash, as a result of a dacoity in the assessee’s firm committed 
by an employee in collusion with and with the assistance of other persons. 
The Lahore High Court (Addison and Sale, JJ.) held that the loss was a 
loss of capital and no allowance could be made for it [In re L. N. Gadodia 
& Co. (1934), 16 Lah. 494=(1935) Lah. 53=7 I.T.C. 393=1934 I.T.R. 
322], Their Lordships referred to the dissentient judgment of Ananta 
Krishna Ayyar, J., iti Ramaswami Chettiar's case, cited above, who held 
that .the cash in a money-lading business might be looked upon as stock-iil- 
tr^e and hence the loss due to theft of money might be allowed for ih 
cbniputihg the profits of the business. Their Lordships observed that ^ 
far as tiie case before them was concerned/ that view could not be 

was carried pii ^ witih Jhe 
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toss due to absconding of debtor-^ 

An assessee firm had advanced large sums to a contractor. A 
large sum was outstanding and the parties came to an agreement to this 
effect that this sum would be paid to the assessee finn by the contractor 
on receipt of cheques from Government; if the cheques were less than the 
amount or in excess of the amount the deficiency or the excess was to be 
divided between them. A small amount was recovered by cheques and then 
the contractor absconded without paying any more cheques. It was held 
that this loss was a loss pertaining to the money-lending business and not a 
loss of capital invested in the contractor's business and as such was an 
allowable deduction as bad debt [Harnand Rai vs. Commissioner of Income 
Tax, (1936), A.LR. (1936) Lah. 597=1936 LT.R. 366=9 I.T.C. 215]. 

Set-off — 

An assessee Company carrying on a mica business was obliged to stop 
it on account of a cyclone but still incurred expenditure during the year of 
account with the intention of resuming the same if conditions and prospects 
proved favourable but the business in fact was never resumed. According 
to the memorandum of the company one of its objects was to search for, 
win, work and get mica. It was held that the expenditure so incurred was 
allowable as a deduction against the profits and gains of the assessee's other 
business [General Corporation Ltd. vs. Commissioner of Income Tax (1936), 
69 M.L.J. 876= (1936) Mad. 267=9 I.T.C. 29=1935 LT.R. 350]. 

Their Lordships distinguished the case of Mahalaksmi Textile Mills, 
Ltd, vs. Commissioner of Income Tax (1932), 6 I.T.C. 83 inasmuch as in 
that case the company started a new business altogether, and, in their Lord- 
ships’ view expenses incurred in connexion with the re-starting of an old 
business as in the case before their Lordships, though it was not resumed 
afterwards, should be treated on a different footing. 

In the Mahalakshmi Textile Mills case the assessee company was 
started mainly for the purpose of running a mill but under its Memorandum 
of Association it was also authorized to accumulate funds and invest them. 
The Company received interest from such investments but it had not yet 
started to earn profit qua mill-owners. It had incurred a certain amount of 
expenditure in the purchase of machinery, etc., and in the payment of the 
managing agent’s remuneration and other office expenses, which it claimed 
to deduct from its profit. It was held that the company was entitled to 
deduct only such expenditure as was solely incurred for gaining interest by 
investment of the company’s funds which was a legitimate part of its busi- 
ness and that expenditure incidental to put its business on an earning basis 
was not allowable. 

Mttiucipal Toll based on paid-up Capital-^ 

A municipal toll or tswc which is based not on the amount of 
earned but on the paid-up capital of a company and 
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bound to pay as otherwise it will nQt be allowed to carry on trade within 
the municipal limits except for a limited period in a year is deductible as a 
proper business allowance. It is not an income or profession tax [Com- 
missioner of Income Tax vs. Nedungadi Bank (1924), 47 Mad. 667= (1924)'* 
Mad. 69 ' = 1 I.T.C. 355 ; Smith vs. Lion Brewery Co., (1911) A.C. 150, and 
Usher's ^^iltshire Brewery vs. Bruce (1915) A.C. 433, relied on]. 

Profession Tax — 

But profession tax paid under a Municipal Act cannot be allowed as 
a proper deduction from the taxable income if the profession tax is a pay- 
ment made out of the income of the tax-payer and is quite different from a 
license fee. The question in such cases will depend on the nature of the 
profession tax levied [Commissioner of Income-tax vs. King and Partridge 
(1926), 49 Mad. 2%=(1926) Mad. 368=2 I.T.C. 142]. 

New Section. 

(5) Where any building, 
machinery, plant or furniture in 
respect of which any allowance 
is due under clause {iv), clause 
{v), clause (vi) or clause (vii) 
of sub-section (2) is not wholly 
used for the purposes of the 
business, profession or vocation, 
the allowance shall be restricted 
to the fair proportional part of 
the amount which would be 
allowable if such building, 
machinery, plant or furniture 
was wholly so used. 

(4) Nothing in clause (wr) or 
clause (xii) of sub-section (2) 
shall be deemed to authorise the 
allowance of any sum paid on 
account of any cess, rate or tax 
levied on the profits or gains of 
any business, profession or voca- 
tion or assessed at a proportion 
of or otherwise on the basis of 
any such profits or gains ; and 
nothing in clause (xii) of sub-: 
section (2) shall be deemed to 
■ ' iauthoriseh-; . ■ -'.r 

(o) any allouRance in fes? - 
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New Section. 

which is chargeable 
‘ under the head ‘Sala- 

ries’ if it is payable 
without British India 
and tax has not been 
paid thereon nor de- 
ducted therefrom under 
section 18 ; or 

(b) any allowance in res- 
pect of any payment by 
way of interest, salary, 
commission or remu- 
neration made by a 
firm to any partner of 
the firm; or 

(c) any allowance in res- 
pect of a payment to a 
provident or other fund 
established for the 
benefit of employees 
unless the employer 
has made effective ar- 
rangements to secure 
that tax shall be de- 
ducted at source from 
any payments made 
from the fund which 
are taxable under the 
head ‘Salaries’. 


LunitAtioii of Section 10 (2) (ix) snd Section 10 (2) (xu)— 

Section 10 (4) restricts the operation of Section 10 (2) (ix) and 
Section 10 (2)(xii). 

It lays down that under the new Section 10 (2)(ix) which grants 
allowance in respect of land revenue, municipal rates, etc., no allowance will 
be authorized of any sum paid on account of any cess, rate or tax which is 
levied on the profits or gains of any business, profession, or vocation or 
which is assessed at a proportion of or otherwise on the basis of any such 
profits or gains. This provision thus takes the place of the old proviso at 
the end of Section 10 (2)(ix), now deleted. It is obvious that by this 
provision the ruling of the Calcutta High Court in Isabella C<>ol Cu. 
vs. Commissioner of Income-tax [ (1926) 53 Cal. 76= (19^) Cal., 3!^; 
gnte,} haS :been rendered :bbsoletc. 
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Secondly, Section 10 (4) lays down that under the new Clause (xii) of 
Section 10 (2) no allowance is to be authorized 

(1) in respect of salaries pa)rable without British India if tax ha§ 

not been paid thereon or deducted therefrom under Sec. 18 ; 

(2) in respect of any payment by way or interest, salary, commission 

or remuneration made by a firm to any partner of the firm ; 

or (3) in respect of a payment to a provident or other fund established 

for the benefit of employees. 

But this payment in (3) will be allowed as deduction if the employer 
has made effective arrangements for the deduction of tax at source from 
any payments made from the provident fund which are taxable under the 
head “Salaries”. 

Old Section. New Section. 

(5) In sub-section (2), the (5) In sub-section (2), 
word “paid” means actually ‘paid’ means actually paid or 
paid or incurred according to incurred according to the me- 
the method of accounting upon thod of accounting upon the 
the basis of which the profits or basis of which the profits or 
gains are computed under this gains are computed under this 
section. section; 'plant’ includes 

vehicles, books, scientific appa- 
ratus and surgical equipment 
purchased for the purposes of 
the business, profession or 
vocation ; and ‘written down 
value’ means — 

(a) in the case of assets 
acquired in the pre- 
vious year, the actual 
cost to the assessee; 

(&) in the case of assets 
acquired before the 
previous year but after 
the commencement of 
the Indian Income-tax 
( Amendment) A ct, 
1939, the actua,! cost to 
the assessee less all 4^ 
preciation allowably to 
him under this seqi^jll 
(f) in the case of the 
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New Section. 

commencement of the 
Indian Income-tax 
(Amendment) Act, 
1939, the actual cost to 
the assessee less for 
each financial year 
since acquisition the 
amount of depreciation 
applicable to the assets 
at the rates in force for 
each such year since the 
1st day of April 1922, 
and at the rates in force 
on the 1st day of April, 
1922, for each such 
year prior to that date : 

Provided that where the 
provisions of the pro- 
viso to sub-section (2) 
of section 26 are appli- 
cable, the actual cost to 
the assessee referred 
to in clauses (a), (b) 
and (c) shall be the 
actual cost to the per- 
son succeeded in the 
business, profession or 
vocation : 

Provided further that there 
shall not be so deducted 
from the actual cost 
any depreciation allow- 
ance or part of any 
depreciation allowance 
which was due for a 
year which ended prior 
to the 1st day of April 
1939, but to w|iich ftttl 
effect was not g^ven 
owing to the absence 
of profits or ; gains ; 

chargeable for thlki 
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year, or owing to the 
profits or gains so 
charegable being less 
than the allowance. 

Definition of “Paid”, “PlanP* and *Written Down Value’ — 

The term “paid” has been defined to mean “paid or incurred according 
to the method of accounting upon the basis of which the profits or gains are 
computed under Section 10". 

“Plant” has been defined as including vehicles, books, scientific apparatus 
and surgical equipment purchased for the purposes of the business, pro- 
fession or vocation. 

The expression “Written down value” also has been defined by Sec- 
tion 10 (5). See also under “Allowances in respect of Depreciation” under 
Section 10 (2)(vi). 

(6) A trade, professional or 
similar association performing 
specific services for its members 
for remuneration definitely re- 
lated to these services shall be 
deemed for the purpose of this 
section to carry on business in 
respect of those services, and^the 
profits and gains therefrom shall 
be liable to tax accordingly. 


Trade or Professional Associations — ^When carry on business — 

Section 10 (6), which is a new provision, lays down that under certain 
circumstances a trade association, professional association or similar asso- 
ciation will be deemed to carry on ‘business' under Sec. 10 and the profits and 
gains therefrom will be liable to tax. 

The requirements of this sub-section are : — 

(1) The association must perform specific services for its members; 
and (2) The association must receive from members remuneration 
definitely related to those services. 

In this connection reference may be made to the cases of Arthur 
Average Association (1875), 10 Ch. App. 542, Padstoiv Total Loss and 
Collision Assurance Association (1882) , 20 Ch. D, 137, Mersey Docks and 
Harbour Board vs. Lucas, (1883) 2 T.C. 25, and Liverpool Corn Trade 
Association vs. Monks, (1926), 10 T.C. 442. These cases have been dis- 
cussed already, ■ 




(Z) Notwithstanding anythinig 
to the contrary contained in secf 


lion It Of |8j the pfoi^tn 
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and gains of any business of in- 
surance and Ae tax payable 
thereon shall be computed in 
accordance with the rules con- 
tained in the Schedule to thisi, 
Act. 

Special provisions for Insurance Business — 

The Rules of computation of the profits of any insurance business are 
now enacted in the Act itself and are given in the Schedule, Before the 
amendment of 1939, computation of such profits was provided for by the 
Rules made in exercise of the power conferred by Sec. 59. Though these 
rules when made were given the statutory effect, yet, according to a well 
known canon of construction, they were the subordinate provisions and were 
to yield to the conflicting provisions, if any, in the Act itself. See Institute 
of Patent Agents vs. Lockwood, (1894) A.C. 347, per Lord Herschell; 
The Queen vs. Bird & Ors., (1898) 2 K.B. 340 (345) ; In the matter of the 
North British & Mercantile Insurance Co., Ltd., (1937), 41 C.W.N. 905. 


Old Section. 

12 . (f) The' tax shall be 
Other payable by an as- 

sources. sessee under the 
head “Other sources” in respect 
of income, profits and gains of 
every kind and from every 
source to which this Act applies 
(if not included under any of 
the preceding heads). 

(2) Such income, profits and 
gains shall be computed after 
making allowance for any ex- 
penditure (not being in the 
nature of capital expenditure) 
incurred solely for the purpose 
of making or earning, such in- 
come, profits or gains, provided 
that no allowance shall be made 
on account of any personal 
expenses of the assessee. 


New Section. 

12 . (Jf) The tax shall be 
payable by an assessee under 
the head ^[“Income from other 
sources”] in respect of income, 
profits and gains of every kind 
“[which may be included in his 
total income] (if not included 
under any of the preceding 
heads). 

(2) Such income, profits and 
gains shall be computed after 
making allowance for any ex- 
penditure (not being in the 
nature of capital expenditure) 
incurred solely for the purpose 
of making or earning such in- 
come, profits or gains, ®fpro- 


* These words were substituted for the 

words "Other sources” by Sec. 13 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

* These words were substituted for the 

words "and from every - source to 
which thib Act aoDlies”, ibid. 

* These words were substituted for the 

words "provided that no ailowanoe' 
shall be made on account of any 
personal expenses pf tbe as8ie8iee'’r 
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(a) an/ personal expenses 
of the assessee, or 

(b) any interest chargeable 
under this Act which is 
payable without British 
India, not being in- 
terest on a loan issued 
for public subscription 
before the 1st day of 
April, 1938, or not 
being, interest on which 
tax has been paid or 
from which tax has 
been deducted under 
section 18, or 

(c) any payment which is 
chargeable under the 
head ‘Salaries’, if it is 
payable without British 
India and tax has not 
been paid thereon nor 
deducted therefrom 
under section 18.] 

*[(3) Where an assessee lets 
on hire machinery, plant or 
furniture belonging to him, he 
shall be entitled to allowances 
in accordance with the provi- 
sions of clauses (iv), (v), {vi) 
and (jAi) of sub-section (2) of 
section 10.1 


INCOME EROM OTHER SOURCE 

New Section. 

vided that no allowance shall be 
made on account of — 


* This sub-section was added by Sec. 13 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939) . 


In the Act of 1918 the residuary provision in its present form was 
for the first time introduced. The relevant section 
Ad: of 1918. in that Act was numbered 11 and entitled 'Tucome 

derived from Other sources’’. In substance it was identical with 12 

of tho A<^ 

■ V : the-: '^tter-' ^Certain; 
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changes were made. The word "gains” was added to the words "income 
and profits”; the specific reference to the exemption of agricultural income 
was omitted ; and the words "making such income or earning such profits” 
which occurred in Sec. 11 of the Act of 1918 were re-arranged as "making 
or earning such income, profits or gains”. 

In Act II of 1886 three sources of income were specifically mentioned: 

A — Salaries and Pensions; B — Profits of Corn- 
Act II of 1885. panics; and C — Interest on Securities. And then 
there was the residuary provision entitled "D — Other sources of Income”. 
Sec. 14 of the Act ran as follows : — 

"The Collector shall, from time to time, determine what persons 
are chargeable under Part IV, and the amount at which every person 
so chargeable shall be assessed.” 

Part IV (of the Second Schedule of the Act) in its first column gave 
the source as "any source of income not included in I^art I, Part II or 
Part III of this Schedule” and its second column contained rates of tax. 
See Appendix, p. cxcii. 

The Amendment Act of 1939 has introduced many changes which 
have been noted under the head "Changes in the 

Actvnrfim Phrasaotog-". 


Act VII or 1939. 


English Law — 

The corresponding provision in the English Act is to be found in Case 
\^I of Schedule D, which runs as under: — 

“Tax in respect of any annual profits or gains not falling under 
any of the foregoing Cases, and not charged by virtue of any other 
Schedule.” 

Ordinarily, the application of this Case is rendered unnecessary or 
inappropriate since most of the taxable profits are covered by some more 
specific Schedule or Case. But there are certain classes of profits or gains 
to which this case applies more particularly. Sec Konstam’s “Law of 
Income Tax”, (7th edition), p. 251. In computing profits under this Case, 
expenses necessary to earn the profits may have to be deducted before the 
profits can be ascertained. See Curtis Brown L,td. vs. Jamis (1929), 14 
T.C. 744. 


Difference between English and Indian Law — 

On a comparison of the respective provisions in the English and the 
Indian law it may be said that the latter is wider in scope than the former. 
Though Case VI of Schedule D is comprehensive enough to include all 
sorts of profits or gains not otherwise provided for, 'yet its operation is 
limited to only “annual” profits or gains. There is no such restrictidn -on ^ 
Sec. 12 of the Indian Income-tax Act. It applies to income, profits and- 
gains of every kind which may be included in the total , income of a Mrs^|: 
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that is, which are not exempted under Sec. 4 (3), provided that they are not 
included under any of the heads mentioned in Sections 7 to 10. 

Changes in the section as result of the amendment of 1939 — 

The old section named the head as “Other sources”. Now the head is 
styled “Income from other sources”. In the old section the head “Other 
sources” was “in respect of income, profits and gains of every kind and 
from every source to which this Act applies”. Now the head “Income 
from other sources” is "in respect of income, profits and gains of every kind 
which may be included in his total income”, of course, in either case, if not 
included under any of the preceding heads. 


Changes in the Phraseology — 

Old Section. 

Section 12 (1) — 

1. The head was named "Other 
sources” 


2. Tax payable under this section 
was — 

‘in respect of income, profits 
and gains of every kind and 
from every source to which 
this Act applies 

(if not included under any of 
the preceding heads).’ 

N.B.— As to income to which the 
Act applied see the old 
Section 4. 

3. Section 12 (2) — gave the mode 
of computation of income, 
profits and gains under this 
head 

Allowance, to be made for 
any expenditure (not being in 
the nature of capital expendi- 
ture) incurred solely for the 
purpose of making or earning 
such income, profits or gains. 

.^yS.-:^ompare Soc, 10; (2) (ix). 


New Section. 

Section 12 (1) — 

1. The head is named “Income 
from other sources”. 

See the new Section 6 and com- 
pare it with the bid Section 6. 

2. Tax payable under this section 
is — 

'in respect of income, profits 
and gains of every kind which 
may be included in his toted 
income 

(if not included under any of 
the preceding heads).’ 

N.B.— As to what may be included 
in 'total income’, see the new 
Section 4. 

3. Section 12 (2) — ogives the mode 
of computation of income, profits 

' and gains under this head 

No change. 


Ar.JB.-r-Compa:re and cpntraist .the 
new Section 10 
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ture (not being in the nature 
of capital expenditure or 
personal expenses of the 
assessee) laid out or 
expended wholly and ex- 
clusively for the purpose of 
such business, profession or 
vocation". 


Items inadmissible as deductions — 

Old Section. 

Section 12 (2) Proviso — 

No allowance shall be made 
on account of — 

(a) any expenditure in the 
nature of capital expendi- 
ture. 

• (6) any personal expenses of 
the assessee. 


New Section. 

Section 12 (2) Provisoes — 

No allowance shall be made on 

account of — 

(0) any expenditure in the nature 
of capital expenditure. 

(b) any personal expenses of 
the assessee; 

(c) any interest c h a r g e a b 1 e 
under this Act which is 
payable without British 
India etc., etc. 

Compare new Section 10 (2) (iii). 

Proviso. See also Section 8, 

Proviso. 

(d) any payment which is 
chargeable under the head 
'Salaries’ if it is payable 
without British India and 
tax has not been paid 
thereon, nor deducted 
therefrom under Section 18, 

Compare Section 10 (4) (a). 

4. Sub-section (3) is new. 

Allowances contemplated by this 

Sub-section are in respect of — • 

(1) the amount of premium 
paid in respect of insurance 
against risk of damage or 
destruction of builtlingSK 
plant, etc. — Section 10 (2) 
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(2) the amount paid in respect 
of current repairs to such 
buildings etc. — Section 10 
(2) (V). 

(3) depreciation of such build- 
ings etc. — Section 10 (2) 
(vi). 

(4) discarded' machinery or 
plant — Section 10 (2) (vii). 


Section Explained — 

This is a residuary section. Its scope is very wide. It applies to any 
income, profits and gains which may be included in the total income of a 
person, that is, which do not come under any of the exemptions enumerated 
in Section 4 (3), provided that such income, profits and gains are not 
included under any of the heads mentioned in Sections 7 to 10. 

Section 12 (1) as amended does not differ very much from the old 
Section 12 (1) in substance. Hence it would be profitable to notice here 
the interpretation put by the Judicial Committee upon the old Section 12 (1) 
in Probhat Chandra Barua’s case [(1930), 57 I.A. 228= (1930) P.C. 209 
=5 I.T.C. 1]. After quoting the language of the sub-section their Lord- 
ships observed {per Lord Russell): "These words appear to their 
Lordships clear and emphatic, and expressly framed so as to make the 
sixth* head mentioned in Section 6 describe a true residuary group 
embracing within it all sources of income, profits and gains provided the 
Act applies to them, i.e., provided that they accrue or arise or are received 
in British India or are deemed to accrue or arise or to be received in British 
India as provided by Section 4 (1) and are not exempted by virtue of 
Section 4 (3)”. Their Lordships held that income from zemindari is 
assessable under Section 12 (1), 

In this connection notice should be taken of Rajendra Narayan Bhanja 
Deo vs. Commissioner of Income Tax ((1936), 15 Pat. 792= (1937) Pat. 
1 = 1937 I.T.R. 111 = 10 I.T.C. 32]. There certain income of the assessee 
Raja was .taxable as income under the head "Other sources" and did not 
come within any of the exemptions specified in the Act. The Raja claimed 
exemption by virtue of a treaty entered into between his ancestor and the 
East India Company under which the Raja was to be exempted from any 
further taxation than the annual tribute stipulated in the treaty. It was 
held that S^rtion 6, Inc Act, by imposing the tax on all persons 

in British India ivithbut specified exception, by necessary implication 
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repealed the prdvision oi the earlier exemption and hence the inco m e was 
taxable. 

"Income” not limited by ‘profits” and 'gains' — 

See notes under the head “Tax is on Income”, page SSly et scq. 

In Copal Saran^s case[ (1935), 62 LA. 207= (1935) P.C. 143=8 
LT.C. 340], the Judicial Committee observed that in Section 12 (1) the 
word ‘income’ is not limited by the words ‘profits' and ‘gains' and that 
“anything which can properly be described as income is taxable under 
the Act unless expressly exempted”. Their Lordships held that life annuity 
paid by the vendee to the owner of an estate in consideration of the latter's 
having parted with his estate to get rid of debts and obtain adequate income 
was taxable income within the meaning of Section 12 (1). 

(2) Such income, profits and 
gains shall be computed after 
making allowance for any ex- 
penditure (not being in the 
nature of capital expenditure) 
incurred solely for the purpose 
of making or earning such in- 
come, profits or gains, provided 
that no allowance shall be made 
on account of — 

(c) any personal expenses 
of the assessee, or 

(&) any interest chargeable 
under this Act which is 
payable without British 
India, not being in- 
terest on a loan issued 
for public subscription 
before the 1st day of 
April, 1938, or not being 
interest on which tax 
has been paid or from 
which tax has been 
deducted under section 
18, or 

(c) any payment which is 
chargeable under the 
head ‘salariesV If it is 
payable vwthputBntfefr^^^^ 
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been paid thereon ndr 
deducted therefrom 
under section 18 . 

Mode of computation— 

For Section 12 (2) (a), compare Section 10 (2) (xii) (Old Section 
10 (2) (ix)]. See notes thereunder. 

For Section 12 (2) (b), compare Section 10 (2) (iii), proviso, and 
see notes thereunder. Compare also Section 8, proviso. 

For Section 12 (2) (c), compare Section 10 (4) and see notes 
thereunder. 

For method of accounting employed by the assessee see Section 13, 

post. 

Deductions — 

Section 12 now lays down some specific expenditures allowable a.s 
deduction and also gives a general provision for the allowance of such 
expenditure, not being in the nature of capital expenditure, as is incurred 
solely for the purpose of making or earning such income, profits or gains. 
The old section did not name any specific expenditure as allowable 
deduction. In Probhat Chandra Barua’s case, cited above, the Judicial 
Committee observed: “The tax is upon ‘income, profits and gains'. It 
is not a tax on gross receipts. With this fact in view, each section which 
deals with one of the first five* ‘heads’ specified in Section 6, contains 
where proper, specific provisions for the necessary deductions and allow- 
ances to be made for the purpose of arriving at the taxable balance. 
Section 12, which deals with the general residuary group, is necessarily 
framed in general terms and authorizes the allowances of any ‘expenditure’ 
(not being in the nature of capital expenditure) incurred solely for the 
purpose of making or earning such income, profits or gains’’. Their 
Lordships held that in assessing the appellant to income tax in respect of 
the income derived from his zemindari, his income, profits and gains from 
that source should be computed after making proper allowance in respect 
rif the jama assessed and paid. 

In an assessment under Section 12 of bustee lands the income is not 
to be computed after deducting the interest on the mortgages on such 
properties from the gross realizations in cases when mortgages have not 
been made for any purposes of the said properties but for raising a loan 
for some other purposes of the assessee [In re Amulyadhone Addy (1936), 
63 Cal. 1157= (1937) Cal. 369=9 I.T.C. 306=1936 I.T.R. 164]. 


Ihter^ in respect of“zarpeshgi” lease is not an expenditure within 
tht xtieinitlg oi Ssetion 12 [Commissioner of Income Tax vs. Dhakeshvtmr 




.Proja</, (1938) Pat. 567=1938 I.T.R. 476]. For facts of this case see 
ender Section 10 (2) (xii). 

As to the hieaning of "incurred solely for the purpose of earning 
such income”, see notes under Section 10 (2) (xii). 

(3) Where an assessee lets 
on hire machinery, plant or fur- 
niture belonging to him, he shall 
be entitled to allowances in ac- 
cordance with the provisions of 
clauses (w),Xv), (vi) and (vii) 
of sub-section (2) of section 10. 

Allowances when assessee lets machinery, etc., on hire — 

Section 12 (3) is new. It provides for allowances being granted 
in cases when the assessee lets on hire machinery, plant or furniture 
belonging to him. In this matter the provisions of Clauses (iv), (v), 
(vi) and (vii) of Section 10 (2) are to be followed. See notes thereunder. 

See in this connection In re Sadhucharan Roy Chowdhnry [(1935), 
62 Cal. 804= (1935) Cal. 344=39 C.W.N. 739=8 I.T.C. 177], where the 
Calcutta High Court (Lort-Williams and Jack, JJ.), held, relying on the 
Mangalagiri Sri Umamaheswara Gin and Rice factory case [(1926) Mad. 
1032], that the owner of a jute press who let it out at a rent to a lessee 
who was liable only for repairs was entitled to claim allowance for 
depreciation. For full discussion of the case see under Section 10 (2) (vi). 

In view of the express provision for allowance for dej^reciation, etc., 
inserted in Sec. 12 of the Act as amended, the observations of Rankin, C.J., 
in this respect in In re Gooptu Estates Ltd., [(1929), 57 Cal. 910= (1930) 
Cal. 1=4 I.T.C. 146=34 C.W.N. 327] may be noted. His Lordship observed 
that if the assessee in this case was assessed under Section 10 then he 
would be entitled to claim depreciation under Section 10 (2) (vi) and in 
that case profits had to be ascertained by a comparison between the state 
of the business at two specific dates. If, however, the assessee was not 
carrying on a business, the matter was to be examined from another angle. 
His Lordship said: "The absence of any provision in Section 12 of the 
Act for an allowance of depreciation on fixed capital is an indication 
of the difference. It points to the fact that under this head the income 
can prima facie be ascertained without a valuation of all assets at two 
different dates ^nd by means of a computation of receipts and expenditure 
into which the rise or fall of capital value does not enter. If the expendi- 
ture required to obtain the income from the capital asset is n^ligible the 
case is the simple case of a man in the receipt of a clear revenue thet«fro«t.r. ' 
If some considerable expenditure is necessary before the armUal- returns 
qui be obtained then the history of the year wifi be'itated^^ 
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a trading or /Revenue' account dr account of the receipts and expenditure 
during the year. It is essential when accounting on this basis to exclude 
from either side of the account matters which in substance represent only 
a rise or fall in the value of the asset from which revenue is derived as 
distinct from the net revenue itself or which represent only a change in 
the form of the investment, whether the change be a change into money 
or into some other form of property". The sum in dispute in this case 
was paid to the assessees as lessors as consideration for their having 
waived a forfeiture which the lessee had incurred. His Lordship held 
that the said sum was a salami but that it was not taxable as income. His 
Lordship observed: “The very logic by which the Act has excluded from 
the account any allowance for depreciation of this wasting asset excludes 
this item also. Neither has place in a revenue account, if tlie account be 
strictly limited to its immediate purpose". 

Now Section 12 as amended does provide for allowance in respect 
of depreciation. 

New Section. 

^[12A. Where a managing 
Managing agent of a company 

Agency is liable under an 

comnusaon. agreement made for 

adequate consideration to share 
mandging agency commission 

with a third party or parties, the 
said agent and the said party or 
parties shall file a declaration 
showing the proportion in which 
such commission is shared be^' 
tween them, and on proof to the 
satisfaction of the Income-tax 
Officer of the facts contained in 
such declaration such agent and 
each such party shall be charge- 
able only on the share to which 
such agent or party is entitled 
under the agreement.] 


*nii8 section was inserted by Sec. 14 of 
the. Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

Section is new. 

agdnit rite posiiMis niew-— 

f ; ^ coromiMipji: beii^ 'the i 
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of the ultimate destination of any portion of it. Sec the Pondicherry. Ry 
case {58 LA. 239= (1931) P.C. 165]. 

2. That if anyone else is entitled to a share of the commission when 
earned such third person may be said to form an association of persons 
with the managing agents and consequently the whole amount could be 
assessed together. 

It IS apparent that this new provision extends an advantage to the 
managing agent of a company. If the requirements of the new Section 
12A are fulfilled, the managing agent is to be assessed on the share of the 
commission to which he is entitled, and the third party on the share which 
falls to him. The principle underlying this provision is analogous to that 
laid down in Bijoy Singh Dudhuria's case [(1933), 60 LA. 196= (1933) 
P.C. 145=6 I.T.C. 449], that is, the share of the commission that goes 
to the third party represents a diversion of the managing agent's income 
to that extent and cannot therefore be said to be the latter's income. Thus, 
if the requirements of this section are fulfilled, no question will arise as 
to whether the share that goes to the third party should be allowed as 
a deductible expenditure in computing the taxable profits of the managing 
agent. 

If, however, the conditions are not fulfilled, then each case will have 
to be decided in the light of the decisions in Indian Radio and Cable 
Communications Ltd. vs. Commissioner of Income Tax, [(1937) P.C. 
189=(1937) 3 All. E.R. 709=41 C.W.N. 869 (P.C.) = 1937 I.T.R. 270]; 
The Tata Hydro Electric Agencies vs. Commissioner of Income Tax, 
t (1937), 64 LA. 215=(1937) P.C. 139=1937 I.T.R. 202] ; Commissioner 
of Income Tax vs. Tata Sons [ (1938), 1939 I.T.R. 195] and British Sugar 
Manufacturers Ltd. vs. Harris [(1937), (1938) 1 All. E.R. 149=21 T.C. 
528], For detailed discussion of these cases see under the head ‘Tllustra- 
tJons of Allowable Expenses" under Section 10 (2) (xii). 


Old Section. 

13. Income, profits and 
gains shall be com- 
P'^ted for the pur- 
poses of sections 10, 
11 and 12 in accordance with 
the method of accounting regu- 
larly employed by the assessee: 

Provided that, if no method 
of accounting has been regular- 
ly employed, or if the method 
employed is such that, in the 
opinion of the Income-tax 
Officer, the income, profits and 


New Section. 

13. Income, profits and 
gains shall be computed, for the 
purposes of sections lOS and 12, 
in accordance with the method 
of accounting regularly employ- 
ed by the assessee : 

Provided that, if no method 
of. accounting has been regu- 
larly employed, or if the 

• The figure* “11" were oofitted bjr Sec, 
15 of Ae Indian InoomC'tax (Aiaend*' 
oent) Act. 1938 <VtI of t939)« v 
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Old Section, New S^tion, 

gains cannot properly be de- method employed is such that, 
duced therefrom, then the com- in the opinion of the In- 
putation shall be made upon come-tax Officer, the income, 
such basis and in such manner profits and gains cannot pro- 
as the Income-tax Officer may perly be deduced therefrom, 
determine. then the computation shall be 

made upon such basis and in 
such manner as the Income-tax 
' . - Officer may determine. 

History — 

This section OAves its origin to the ruling of the Madras High Court 
in Secretry, Board of Revenue, Madras vs. Arunachalam Chettiar, 
[(1920), 44 Mad. 65=39 M.L.J. 649=1 I.T.C. 75]. The only question 
for determination in this case was whether interest which had been due 
to a money-lending firm in the year of account but was not realised in 
cash or by adjustment in the accounts was liable to income lax under the 
Income Tax Act of 1918. A Full Bench of the Madras High Court 
(Sadasiva Aiyar, J., dissenting), answered the question in the negative. 
Sadasiva Aiyar, J., held that the interest in question would be liable to 
be taxed if it was so completely under the assessee’s control that by an 
act of his will, he could receive it in cash without greater trouble than 
was involved in drawing money from his bankers. 

How this ruling gave rise to difficulties in the matter of assessment 
of business profits and led the authorities to get rid of them by suitable 
amendment of the Income Tax Act will be evident from Paragraph 3 of 
the Statement of Objects and Reasons of Act XI of 1922, which is quoted 
below : — 

"Difficulties have been experienced in regard to the assessment of 
business profits owing to a High Court ruling that the word ‘income’ in 
Section 3 of the present Income-tax Act means income actually or cons- 
tructively received, and that the use of the word in this sense in Section 3 
restricts and limits any interpretation to be placed upon the following 
sections of the Act which specify the different classes of income liable to 
the tax. If this interpretation were to be strictly followed, considerable 
inconveniiSttce would be caused to assessees who keep their accounts not 
on the basis of sums actually received, and sums actually paid out, but on 
the principles of mercantile accountancy by the preparation of ^ profit 
and loss account and the comparison of the value of the stock in hand 
at the beginning and the end of each year, since such assessjees wotdd be 
regtiired to recast the whole of Bieir' accounts on a cash basis for income- : 
; tt« returns; The provisions in Clauses 3, 4 and 6 to 12 of the Bill 
VBceh, ■; «-'^i^ft'^;3In ■- prde)r,r;|9i- 
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chargeable not necessarily on ‘income’ calcakted on actual receipts and 
expenditure, but on the ‘income, profits or gains’ as set out and defined 
in these clauses ; while Clause 13 makes it clear that no uniform method 
of accounting is prescribed for all tax-payers, and that every-taxpayer 
may, so far as is possible, adopt such form and system of accounting as 
is best suited for his purposes. The only restrictions are that the method 
adopted must be one that clearly reflects the income of the assessee in 
respect of the fixed period of ‘the previous year’, and that it is the one 
regularly employed by him for the purposes of his business. If the tax- 
payer does not regularly employ a method of accounting which clearly 
reflects his income for the ‘previous year’ the computation will be made 
in such manner as in the opinion of the assessor does clearly reflect it. 
It will be the method of accounting adopted for or by the tax-payer, 
therefore, that will determine the period within which any item of gross 
income or any deduction therefrom is to be accounted for. For the same 
reasons the words ‘in respect of sums paid or, in the case of depreciation, 
debited’ which occur' in Section 9 (2) of the present Act have been 
omitted, and sub-clause (3) of Clause 10 of the Bill inserted so that there 
may be no doubt that the assessee may adopt either a cash basis or a 
mercantile accountancy basis as his regular system of keeping accounts”. 
[Appendix, page cclxix]^. 

The object with which this section has been introduced is thus clear. 
But the question still remains how far the introduction of this section 
has really removed the difficulty. Section 13 only lays down how income, 
profits and gains shall be computed. It does not add anything to the 
meaning of ‘‘income, profits and gains” and a mere method of accounting 
cannot change the character of any amount. Whether any amount is or 
is not income, profits and gains shall have to be determined first and, as 
has been observed by Lord Wrenbury in the case of St. Lucia Usines 
Estates Ltd. vs. Colonial Treasurer of St. Lucia, (1924) A.C. 508, ‘‘the 
words income arising or accruing arc not equivalent to debts arising or 
accruing. To give them that meaning is to ignore the word ‘income’. 
The words mean ‘money arising or accruing by way of income’. There 
must be a ‘coming in’ to satisfy the word ‘income’.” 

See notes under Section 4 under the head ‘‘Actual realization of profit 
or gain, if essential”. See also Paton vs. Commissioners of Inland 
Revenue, [(1938) A.C. 341 = (1938) 1 All. E.R. 786=21 T.C. 626], and 
Crow vs. London and Provincial Trust Ltd., [(1938) 1 K.B. 792= (1938) 
1 All. E.R. 428=21 T.C. 70S]. 

Eag^hLaw — 

In the English Law there is no. direction as to the computation of 
trading profits. Regarding this defect the Income-tax Codification 

* See also under "Histtny of Income-tax” at page 376. * ; " ^ 



►1 


teNCLISHLAW ^ 1011 


Committee observe as follows: ''It has often been the subject of judicial 
comment that the existing Acts contain no general direction as to . the 
ascertainment of business profits. Such guidance as they give is confined 
to a statement that the amount to be assessed is 'the balance of the profits 
or gains’ of the business, subject to a series of provisions prohibiting 
certain specific deductions — some of which, being in the form of limitations, 
are taken as authorisations of deductions within the limits. It has been 
left to the courts to lay down that 'the balance of the profits or gains’ 
must, in the absence of express provision to the contrary, be arrived at 
in accordance with ordinary commercial principles, and to formulate the 
principle that a proper debit item in a trading or in a profit and loss 
account is, in general, a proper debit item in an income tax computation”.^ 


Under the English law income tax does not necessarily follow the 
system of accounting or accounting of the tax-payer at all [Bernhard vs. 
Gahan and Bernhard vs. Commissioners of Inland Revenue (1927), 12 
T.C. 723 (735), per Rowlatt, J.]. 

How far account-keeping affects assessment under the English law 
will be clear from the following observations: — 

The accounts, whatever form they are kept in, do not finally 
determine the rights of the parties [Whelan vs. Dover Harbour Board, 
(1934), 18 T.C. 555 (564) per Lord Hanworth, M.R.]. 


A person’s rights are not altered by the method in which he keeps 
his accounts [Gresham I^rustees vs. Commissioners of Inland Revenue 
(1894), 4 T.C. 304 (341)]. 

"It was argued for the Respondent that it has not been shown that 
the annuities have been paid out of the taxable income. This argument 
would seem to make the rights of the Crown depend upon the book-keeping 
of the company; but this cannot be, nor do I think the liabilities of the 
company can be made to depend upon their system of accoimts” [Edinburgh 
Life Assurance Co. ws. Lord Advocate, (1910) A.C. 143; 5 T.C. 472 (491) ; 
/‘cr Lord Gorell]. 

See also per Lord Davey in Attorney-General vs. London County 
Council, {m\) A.C. 26, 4 T.C. 265 at pages 301-2. 


"The balance-sheets, of course, do not serve to alter the liabilities of 
the tax-payers ; they are not used for the purpose of constituting some 
admission of liability or something which would stop them from haying 
the Act properly administered, but they are of some use as showing what 
as a matter of fact is the true and proper way of dealing with th^e 
[Liverpool and London and Globe Insurance Co. 

(1911) 2 K 
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THe partioilar way in which an item has been dealt with in accounts 
does not bind the Court [Collins vs. Firth-Brearley Stainless Steel Syndi- 
cate (1925), 9 T.C. 520, at p. 569, per Pollock, M.R.,; ibid, at p. 575, 
per Atkin, 

"The mode of book-keeping followed by the company is not conclusive 

of the true character of the expenditure ” [Glenboig Union Fireclay 

Co. vs. Commissioners of Inland Revenue (1921), 12 T.C. 427 (450), per 
the Lord President (Clyde)]. 

“For the purpose of ascertaining whether a sunj is or is not in fact 
paid out of the profits and gains brought into charge or is to be deemed 

to be paid out of profits and gains brought into charge, I agree, that 

the accounts, or the form in which the person chooses to have kept his 
accounts, are by no means conclusive of the matter” [Central London 
Railway Co, vs. Commissioners of Inland Revenue (1934-36), 20 T.C. 
102 (141), per Romer L.J.]. 

For an instance where the account may be conclusive see ibid., per 
Romer L.J., at the same page. 

"You cannot give a different character to facts by treating them in 
accounts; but if it is a question of as to what payments really represent, 
I think that the accounts certainly are some evidence [Yfo// and Ingham 
\%. Trekearne (1924), 9 T.C. 69 (75), per Rowlatt, J.]. 

"One must look at the substance of the thing and not at the manner 
in which the account is stated” [Commissioners of Inland Revenue vs. 
Scottish Automobile and General Insurance Co. Ltd. (1931), 16 T.C. 381 
(391), per Lord Sands]. 

“A rule of thumb may be very desirable, but cannot be substituted 
for the only Rule of Law that I know of, viz., that the true gains are to 
be ascertained as nearly as it can be done” [Sun Insurance Office vs. Clark, 
(1912) A.C. 443 ; 6 T.C. 59 (77) ; per I.ord Lorebum, L.C.]. 

Analysis of the Section — 

The Section only deals with the computation of income, profits 
and gains and does not purport, in any way, to affect the meaning of 
the words 'income, profits and gains’. 

Section 2 (15) defines “total income” to mean “total amount of income, 
profits and gains referred to in Sub-.section (1) of Section 4 computed 

in the manner laid down in this Act ”. Section 4 (1) lays down 

which income, profits and gains shall be included in the total income. 
Sections 10 (2), 12 (2), 13, the schedule to the Act, Rules and 33 lay 
down the several manners of computation of income, profits and gaiM 
und?r different circumstances and Section 16 lays down the manner of 
computation of total income. 
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Req^rements of Section 13: — 

1. What is being computed is income, profits and gains: 

St. Lucia case, ( 1924) A.C. 508 ; 

Morley vs. Tattersall (1938), 22 T.C. 51, (1938) 3 All. E.R. 296; 

Arunachalam's case (1920), 44 Mad. 65 = 1 LT.C. 75. 

Receipts need not be cash receipts: J. P. Hall & Co., Ltd. vs. 

Commissioners of Inland Revenue (1920-21), 12 T.C. 382. 

2. It is income, profits and gains coming under the head ‘'profits and 
gains of business, profession or vocation’' or “income from other sources”. 

3. There is a method of accounting regularly employed by the 
assessee. 

4. The method employed is such that the income, profits and gains 
can properly be deduced therefrom. 

The following instructions given in the Income-tax Manual, 7th edition, 
will throw some light on the scope of the section. 

Method of accounting for assessing income, profits and gains under 
Sections 10 and 12« 

“(i) Owing to a High Court ruling, 

regarding the definition of the word “income” the i^rovisions in the 
present Act have been so worded as to make it clear that as regards 
income, profits or gains from business, professional earnings or the 
other sources mentioned in Section 12, no uniform method of accounting 
is prescribed for all tax-payers, and that every tax-payer may, so far 
as is possible, adopt such form and system of accounting as is best 
suited for his purposes. The only restrictions are that the method 
adopted must be one that clearly reflects the income of the assessee 
in respect of the fixed period of *the previous year* and that it is the 
one regularly employed by him for the purposes of his business. If 
the tax-payer does not regularly employ a method of accounting which 
clearly reflects his income for the ‘previous year’ the computation will be 
made in such manner as in the opinion of the Income-tax Officer does 
clearly reflect it. 

“(ii) There arc two main systems of keeping accounts. There is, 
firstly, the cash basis system, where a record is kept of actual receipts and 
actual payments, entries being made only when money is actually collected 
or disbursed. It is probably unusual for a trader to calculate his profits 
on this system. If he does so, it must be remembered tharthe difference 
between the value of his opening and closing stocks must be taken into 
accotmt in computing the yearns profit, in order to secure a proper and 
even distribution of his profits ove^^ years. There is, secondly, 

the inerca^ system tmder which a profit and loss account 

b n^ Vaine 6f the stp^ jft 
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at the beginning and at the end of each year. Under this latter system 
entries are made in the accounts on the date not of receipt of money or 
expenditure of money, but on the date of transactions irrespective of the 
date of payment. When goods are sold, for example, an entry is made 
at once on the receipt side of the account, although no cash may be received 
at the time in payment of such goods; and an entry is similarly made on 
the debt side when a liability is incurred although payment on account 
of such liability may not be made at the time. It will be the method of 
accounting adopted for or by the tax-payer, therefore, that will determine 
the period within which any item of gross revenue or any deduction there- 
from is to be accounted for, and which will determine whether particular 
allowances are or are not permissible. 

‘‘(iii) It is for this reason that the Act does not contain a complete 
statement of the deductions or allowances that are permissible or not 
permissible in working out business profits or professional earnings, since 
certain allowances or deductions can only occur where the mercantile 
accountancy system is adopted. There can, for example, be no allowance 
for ‘bad debts’ where the cash basis is the method of accountancy 
employed. Under the mercantile accountancy system, as noted above, an 
entry is made on the receipt side when a sale is concluded, although the 
money on account of such a sale has not been paid and in making up the 
accounts at the end of the year such entries are treated as receipts, and the 
tax IS levied on these ‘book profits’. It may happen that some of these 
‘book profits' cannot be recovered ; they arc written off as ‘bad debts' when 
found to be irrecoverable: and since such ‘book profits' have been included 
in the income assessed to income-tax, the ‘bad debts' must be written off 
against the ‘book profits' in the year in which they are written off in the 
accounts as irrecoverable. Where the cash system is adopted, there can 
be no ‘bad debts'*. 

“(iv) A bad debt or irrecoverable loan cannot be allowed as a deduction 
unless : — 

(a) the assessee has written it off his accounts, 

{b) it has actually become bad or irrecoverable, and 

, (c) it actually became so in the ‘previous year'. 

“(v) The word 'irrecoverable' in the term ‘irrecoverable loan' should 
be given a wider sense than its technical legal meaning. 

“(vi) The fact that a loan or other debt has become legally ‘irrecover- 
able’ is not conclusive evidence that it is actually irrecoverable or ‘bad'. 


♦ This view is now incorporated in the new provision for allowing bad debts made 
in S^tion 10 (2) (xi). 

As to how far this view of the principle underlying the provi^on for allowance 
for bad debts is con^stent with the principle laid down in the St, Lucia case, (1924) 
508, see notes under Section 10. 
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But a loan or other debt that has become legally irrecoverable should 
ordinarily be treated as actually irrecoverable or ‘bad’, unless the assesscte 
proves it to be otherwise. 

“(vii) The contention often put forward by assessees, or their 
representatives, that if a debt or loan is written off it can no longer be 
recovered by suit, should not be admitted because a creditor who has written 
off a debt or loan in his accounts as bad or irrecoverable is not any way 
debarred from suing for its recovery unless the act of writing off is 
communicated to the debtor or it is agreed between the creditor and debtor 
that a certain amount shall be paid and accepted in full satisfaction. 

“(viii) Again, it will be the method of accounting that will determine 
the particular year in which allowances common to both systems of keeping 
accounts may be made. In Sub-scction (2) of Section 10 of the Act pro- 
vision is made for allowances on account of rent paid, interest paid on 
capital borrowed, the amount of premium paid in respect of certain classes 
of insurance, amount paid on account of current repairs, etc., and Sub- 
section (3) of Section 10 states that the word ‘paid’ means ‘actually paid’ 
or ‘incurred’ according to the method of accounting upon the basis of which 
profits or gains are computed, i.e., where the cash basis is adopted, it 
will be the date of actual payment that will determine the year in which 
such allowances may be made, whereas if the mercantile accountancy 
system is adopted, the allowances can be claimed in the year in which the 
liability to pay occurred”. [Income Tax Manual, 7th edition, para. 50.] 

Method of converting the net profits of sterling companies into rupee 
for the purposes of income-tax — 

‘‘Where the business of a sterling company is transacted entirely in 
India, there is no need for the Income-tax Officer to look at the sterling 
accounts as he can get a record and ask for a return of the transactions in 
rupees. He should act in the same way in cases where the profits of the 
Indian branch of a company operating in other countries can be separately 
ascertained. In the case of a company operating through local branches in 
different countries where the profits of the Indian branches cannot be ascer- 
tained separately but have to be deducted from the total sterling profits of ' 
the company from all its operations, the net profits of the company foo: the 
purposes of assessment to Indian income-tax should be converted into rupees 
at the rate of exchange ruling on tlie last day of the year Ic which the 
account relates unless the Income-tax Officer is able, by an examination of 
the accounts, to ascertain the average rate of remittances throughout the 
year and to deduce from that the rupee profits of the Indian branches. 
[Income Tax Manual, 7th edition, para. 65.] 

MetfioKi of acedunting— If relates to ^ makuig tQ» of ratum-^ 

. r ^ Beferrihg to Se^^ Gominittee observed 

‘''fhetr I-prd8hi|»s %e 
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rdates to a method of aecottiiting regularly employed by the assessee 

for his OMm purposes ....and does not relate to a method of making 

up the statutory return for assessment to income*tax. Secondly, the 
section clearly makes such a method of accounting a compulsory basis 
cf computation, unless, in the opinion of the Income-tax Officer, the 
income, profits and gains cannot properly be deduced therefrom. It may 
well be that, though the profit brought out in the accounts is not the true 
figure for income-tax purposes, the true figure can be accurately deduced 
therefrom. The simplest case would be where it appears on the face of the 
accounts that a stated deduction has been made for the purpose of a reserve. 
But there may well be more complicated cases in which, nevertheless, it is 
possible to deduce the true profit from the accounts, and the judgment of 
the Income-tax Officer under the proviso must be properly exercised. It is 
misleading to describe this duty of the Income-tax Officer as a discretionary 
power” [Commissioner of Income Tax, Bombay vs. Sarangpur Cotton 
Manufacturing Co. (1937), 65 I.A. 1 (6-7) = (1938) P.C. 1=42 C.W.N. 
194=1938 I.T.R. 36]. 

Assessment at Flat rate — 

When the principle of assessment at flat rate is not contested, its amount 
must be for the Income-tax Officer to determine [Feros Shah vs. Com- 
missioner of Income Tax, (1933), 60 I.A. 325=(1933) P.C. 198=7 I.T.C. 
25=1933 I.T.R. 219]. In this case, as the rate of profit could not be 
deduced from the books of the assessee the Income-tax Officer applied a flat 
rate of 32)4 per cent, to the total sale proceeds. The assessee's objection 
was not to a flat rate as such but to this particular flat rate as being excessive 
and in the circumstances unwarranted. 

The ruling of the Judicial Committee in this case was followed by the 
Allahabad High Court (Collister and Bajpai, JJ.) in In re Messrs. Ganeshi 
Lai & Sons, [(1938), A.I.R. (1938) All. 367=1938 A.L.J. 507=1938 
I.T.R. 390]. 

When the assessment is levied at a flat rate the question at what rate 
llie profits should have been calculated is essentially a question of fact 
[In re Krishna & Co. (1939), 1939 I.T.R. 513]. 

Sec also In re Navadwipchandra Nagendra Das [(1939), 1939 I.T.R. 
488]. 

Method of Accounting Regularly Employed — 

A mode of accounting might be perfectly regular in the sense that it 
follows one of the standard methods and yet not be the one regularly 
employed by the assessee [Commissioner of Income Tax vs. Achhrtdal 
Munnalal (1938), A.I.R. (1938) Nag. 485=1938 I.T.R. 255], ^ 

"(i) The method of accounting regularly employed by ah aisessAe 
for the purposes of his business shotild, so far as possible^^^^^f^^^^ 
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niethod adopted for working out his profits for income-tax purposes; but 
the Income-tax Officer has to decide whether that method of accounting is 
the one regularly employed for the purposes of the assessee’s business and 
whether it is such as to reflect clearly the taxable profits for the ‘previous 
year'. In most cases this should cause no difficulty. Doubtful cases should 
be referred to higher authorities. As an example of the principles to be 
followed in settling doubtful cases two instances of such cases are given. 
It is the practice amongst certain merchants to prepare their accounts on the 
basis of the mercantile accountancy system in respect of transactions between 
themselves and members of their own community, but on the basis of cash 
payments in the case of transactions between themselves and their customers. 
Provided that the same system is continuously employed, there appears to be 
no reason why this particular practice should not be considered to be a 
'method of accounting regularly employed'. Again there are cases where 
the various branches of a business arc only closed once in three or five years 
and where the accounts of the branches are not annually incorporated in 
the headquarters business's accounts. In such a case it might be possible 
to assess either on the average annual profits of the branches as discolsed 
by the accounts last filed or on the actual profits brought to account owing 
to particular branches closing in particular years. 

“(ii) The cases in which an assessee desires to change Ins accounting 
system should be rare and where such a request is made, the Income-tax 
Officer in considering it should, as in the similar case of a demand for a 
change in the ‘previous year', if he is prepared to allow the change, take 
steps to secure that no profits escape taxation on account of the change. 
While Section 13 leaves it to the discretion of the Income-tax Officer to 
decide whether a particular system of accounting should be accepted or 
whether a change in the system of accounting should be allowed, the dis- 
cretion of the Income-tax Officer in this matter can be questioned in the 
course of an appeal against an assessment under Section 30, i.e., it may be 
made one of the grounds of appeal in contesting the assessment of the 
profits." [Income Tax Manual, 7th edition, para. 51.] 

Period of Accounts — 

For the purpose of computing yearly profits and gains, each year is 
a separate self-contained period of time> in regard to which profits 
earned or losses sustained before its commencement are irrelevant [Com- 
missioner of Income Tax vs. 5. M. Chitnavis (1932), 59 I.A. 290= (1932) 
P.C. 178=6 I.T.C. 453]. 

For the definition of “Previous year" and the option of the assessee 
see Sec. 2 (11). 

if -.meth ■■■■ ■ . 
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ployed is such that, in the opinion 
of the Income-tax Officer, the 
income, profits and gains cannot 
properly be deduced therefrom, 
then the computation shall be 
made upon such basis and in 
such manner as the Income-tax 
Officer may determine. 

Proviso to Section 13 — ^When applies — 

Or, in other words, when can tlie Income-tax Officer disregard the 
accounting of the assessec and at his discretion determine the basis upon 
which and the manner in which the computation of profits should proceed? 

The proviso comes into operation if either of the two following events 
happen-— 

(t) no method of accounting has been regularly employed; 

(ii) the method employed is such that in the opinion of the Income- 
tax Officer the income, profits and gains cannot properly be 
deduced therefrom. 

If the method of accounting has been regularly employed then also the 
proviso will be attracted if the method employed is of the type given in 
condition (it). The proviso has sometimes been sought to be read in a 
manner as if where there is a method of accounting regularly employed, the 
operation of the proviso is altogether shut out. [ See, for instance, F arose 
Shah vs. Commissioner, (1930) Lah. 197=4 I.T.C. 315.] This reading 
of the proviso is not warranted by the language used therein and the matter 
is now settled by the decision of the Judicial Committee in Commissioner 
of Income-tax, Bombay vs. Sarangpur Cotton Manufacturing Co. [(1937), 
65 LA. 1 = (1938) P.C. 1 = 1938 I.T.R. 36]. In this case the Judicial 
Committee observed that where there is a method of accounting regu> 
larly employed, the Income Tax Officer is not prima facie entitled to 
acc^t the profits shown by the accounts. “It is the duty of the Income- 
tax Officer, where there is such a method of accounting, to consider whether 
the income, profits and gains can properly be deduced therefrom, and to 
proceed according to his judgment on this question.” When the method of 
accounting regularly employed by the assessee does not in fact show the 
true income, profits and gains, the Income-tax Officer must not for the 
purposes of Sec. 10 compute the income, profits and gains in accordance 
with that method of accounting, but must proceed to the proper discha.rge 
of his duty under Sec. 13. 

The fact that an assessee adopted in a particular year the mefiiod of 
accounting which he had used in the two previous years is enough to attract 
the provisions of Sec. 13. In such a case it is incumbent On the Inconiie-tax 
Officer next to determine whether the income, profits and gains 
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purposes of Sec. 10 can be properly deduced from these accounts. If the. 
closing stock is undervalued, that is not possible and there it becomes the 
duty of the Income-tax Officer to proceed under the latter half of the Proviso 
to Sec. 13 [Commissioner of Income Tax vs. Achhrulal Munnalal (1938), 
A.I.R. (1938) Nag. 485=1938 I.T.R. 255]. 

Under Sec. 13 the Income-tax Officer has discretion to accept or reject 
the assessee’s books [In re Messrs. Ganeshi Lai & Sons (1938), A.I.R. 
(1938) All. 367=1938 A.L.J. 507=1938 I.T.R. 390]. 

The proviso to Sec. 13 applies (1) when no method of accounting has 
been regularly employed or (2) when the method employed is such that 
in the opinion of the Income-tax Officer the income, profits and gains cannot 
properly be deduced therefrom. It has no application to a case where 
the Income-tax Officer finds against the genuineness of the accounts. 
Sec. 13 does not compel the Income-tax Officer to accept the books of 
accounts and proceed on their footing though he finds them fictitious or 
faked or unreliable. In such a case he is to proceed under See. 23 (2) 
[Kesari Das & Sons vs. Commissioner of Income-tax (1926), 7 Lah. 138= 
(1926) Lah. 201=2 I.T.C. 213]. 

See also Ram Partap-Sukh Dial vs. Commissioner of Income-tax 
f(1929), 10 Lah. 833= (1930) Lah. 277=3 I.T.C. 362], where the Lahore 
High Court (Zafar Ali and Addison, JJ.) expressed the view that the 

Income-tax Officer is not empowered by Sec. 13 to dispense with a 
notice under Sec. 23 (2). 

Abnormal Method of accounting — 

An assessee may employ a method of accounting which is perhaps not 
a normal one. But if it has been regularly employed by the assessee himself 
and if the profit of the business can properly be and has been deduced from 
it, the proviso to Sec. 13 does not come into operation [Commissioner of 
Income-tax vs. Dhakeswar Prasad (1935), (1936) Pat. 295=1936 I.T.R. 
71=8 I.T.C. 252]. 

Accounts, if reliable — a question of fact — 

The question of the unreliability of accounts is a question of fact 
to be determined solely by the income-tax authorities alone. If, therefore, 
it is once decided by them that the accounts are fictitious or unreliable, their 
finding cannot be disturbed unless, of course, it is altogether capricious or 
injudicial. Secondly, the Income-tax Officer cannot be fixed with the know- 
le^e of the state of the assessee’s account and cannot consequently be 
expected to lead evidence to prove the assessee’s transactions for the 
accounting year. Thus no burden is imposed on him to prove by ^poai- 
live evid«M^ tl»t unreliable or that &e at 

^Whidh he m figqre^ Of cour^, ’’there must 

Ofiicer on which to base h^;: 
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estimate, but no hard and fast rule can be laid dovna by any G>urt to 
define what sort of material is required on which his estimate can be 
founded. The law nowhere contemplates that the Income-tax Officer 
if' a party to the case in the sense in which an ordinary party to civil litiga- 
tion is, and he cannot be expected to be in possession of such evidence as 
would be required from an ordinary litigant to refute the case of his adver- 
sary” [per Din Mahaminad, J., in Ganga Ram-Balmokand vs. Commis- 
sioner of Income-tax (1937), I.L.R. (1938) Lah. 10=A.I,R. (1937) I,ah. 
721 = 1937 I.T.R. 464]. 

Where money is brought into cash account, the assessing officer has the 
right to require a satisfactory explanation of how and why it came in, and 
in the absence of a satisfactory explanation or if he receives an explanation 
which he cannot believe, the assessing officer is entitled to regard the account 
as unsatisfactory. If he finds that a money-lender is in the habit of showing 
in his books that loans carrying interest have been repaid without interest 
or that a loan secured by a note has been renewed by a new note without 
any provision for interest, he is at liberty to consider the accounts unsatis- 
factory [Nathii Ram vs. Commissioner of Income-tax (1935), A.I.R. (1937) 
Lah. 919]. 

Where the Income-tax Officer finds the assessee’s books to be false and 
unreliable and he cannot be certain whether a certain sum due to the assessee 
by way of interest on a mortgage has been received or not, he is justified in 
treating the sum as income and assess it on the assumption that it has been 
received [Firm Jvwan Shah vs. Commissioner of Income-tax (1934), A.I.R. 
(1935) Lah. 840=1934 I.T.R. 343]. 

Rejection of Accounts — ^if permissible — 

It has been observed by Leach, C.J., that Sec. 13 relates only to the 
method of accounting and that the books cannot be rejected merely because 
the method of accounting docs not appeal to the Income-tax Officer. “The 
Income-tax Officer may adopt the method of accounting which he prefers 
but he cannot reject an assessee’s books by reason of Section 13” [Muthu- 
karuppan Chettiar vs. Commissioner of Income Tax, (1938), 1939 I.T.R. 
76]. 

Accounts of Foreign Business-— 

In the above case the learned Chief Justice expressed the view that the 
Income-tax authorities cannot require the assessee to keep the books of his 
business in British India in a particular manner and they cannot require him 
to include in his books the details of his business abroad. 

Accounts not clearly k^t — 

If the accounts kept by the assessee are in such a form that the income, 
profits and gains would not properly be deduced therefrom, the Income-tax 
Officer is bound to make the computation upon such basis and id 
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manner as. he might determine. The High Court has no authority over him 
and is not in any sense of the word a Court of Appeal nor is it seised with 
the question of whether the basis adopted applied [Prem Sagar vs. Cow- 
missioner of Income-tax, (1931), A.LR. (1932) Lah. 178==6 I.T.C. 32]. 

When the method of accounting is once accepted — 

Section 13 does not prevent the assessce from altering the regular method 
of accounting which he has once employed. "What he must alter how- 
ever is his regular method, that is to say, he must abandon what, up to 
that time, has been his regular method, and start a new regular method, 
and not merely a new method for a casual period” [per Beaumont, C.J., 
in Sarup Chand Pannalal vs. Commissioner of Income-tax (1936), 60 Bom. 
1003=(1936) Bom. 397^^38 B.L.R. 934=1936 I.T.R. 420]. 

In the same case Rangnekar, J., observed: “There is nothing in the 
section or the Act to prevent an assessce from changing his method. He 
has, of course, to satisfy the Tncomc-tax authorities that he is doing so 
in good faith, and if the revenue is not likely to be defrauded, I think 
the Income-tax Officer will accept the new method, and if he refuses, his 
discretion can be questioned on an appeal to the superior officers.” 

It is thus obvious that an assessce cannot be allowed to change his 
method of accounting where his main object is to defraud the Revenue. 

See also In re Messrs. Kamal Nain IJamir Singh [(1938), A.I.R. (1939) 
All. 7=1938 A.L.J. 1015], In this case the profits represented by the two 
sums in question did not actually arise or accrue in British India and were 
not physically transferred to or received in British India. Still their Lord- 
ships of the Allahabad High Court (Harries and Mulla, JJ.) held that such 
profits must be deemed by reason of Sec. 13 to have arisen or accrued in 
British India or lo have been received in British India. Harries, J., observed : 
“The assessees have always in the past treated such profits as having been 
received in British India and their accounts on that basis have always been 
accepted by the taxing authorities. By reason of Sec. 13 of the Act, 
they cannot now seek suddenly to change their method of accounting in 
order to avoid liability for payment of tax upon these sums.” 

Method of Accounting accepted in one transaction—cannot be rejected 
in similar transactions — 

If the' Income-tax Officer accepts the method of accounting regularly 
employed by the assessce in one transaction, he cannot object to the same 
method in similar other transactions. In such a case the doctrine of 
equitable estoppel necessarily arises [ Commissioner of Income tax vsii 
BansUd Abirchand, {192%); 1928 Nag. 102=3 I.T.a 57J. 

income, profits and gains for a partictilar 
year has been inade tmde^ "upon such 
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h entitled to show that income, profits and gains included in the assessment 
for a subsequent year were included in that compulation. It is a question 
of fact to be decided on the evidence in each particular case [Commissioner 
of Income Tax vs. C. T. V, S, Chettiyar Firm (1929), 7 Rang. 644= (1929) 
Rang. 248=4 LT.C. 160]. 

Method of Accounting — a compulsory basis of computation — 

Section 13 clearly makes the method of accounting regularly employed 
by the assessec a compulsory basis of computation, unless, in the 
opinion of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom. When in fact the method of account- 
ing regularly employed does not show the true income, profits and gains 
of the assessee, the Income-tax Officer must not for the purposes of Section 
10 compute the income, profits and gains in accordance with that method 
of accounting, but must proceed to the proper discharge of his duty under 
Section 13 [Commissioner of Income-tax vs. Sarangpur Cotton Manitfac- 
Hiring Co. (1937), 65 LA. 1 = (1938) P.C. 1 = 1938 LT.R. 36]. 

See also In re Messrs. Ganeshi Lai & Softs, [(1938) All. 367=1938 
I.T.R. 390] where the Allahabad High Court held that under Section 13 
the Income-tax Officer has discretion to accept or reject the assessee's books. 

Income-tax Officer — the sole arbiter — 

In Firm Gokal Chand Jagannath vs. Commissioner of Income-tax, 
{(1926), A.LR. (1926) Lah. 446=2 LT.C. 180] the Lahore High Court 
(Le Rossignol and Martincau, JJ.) observed: “We think it was clearly 
intended by the proviso to Section 13 of the Act that the Income-tax 
Officer should be the sole arbiter on the question of the possibility of 
deducing the income, profits and gains from the method of accounting 
employed"'. 

No question of law arises in such a case. See Firm Rulia Mal-Raunak 
Ram vs. Commissioner of Income-tax [(1934), 16 Lah. 416= (1935) Lah. 
539=7 LT.C. 352=1934 LT.R, 329] and Diwan Chand vs. Commissioner 
of Income Tax [(1934), (1935) Lah. 841 = 1934 LT.R. 382=7 LT.C. 358], 
See also Ramachandra Tolha Teli vs. Commissioner of Income Tax, 1939 
LT.R. 151. 

“Once it is established that no method of accounting has been regularly 
employed or that the method employed is such that in the opinion of the 
Income-tax Officer the income, profits and gains cannot properly be deduced 
therefrom the proviso to Section 13 comes into operation and the Income- 
tax Officer becomes the sole arbiter of the basis on which, and the manner 
in which, they shall be computed” [per Tapp, J., in Ishar Das vs. Com- 
missioner of Income-tax, (1931), A.LR. (1931) Lah. 432=5 LT.C. 283]. 

The decision in such a case is a decision upon a question of fact 
by which the High Court is bound* It cannot be said that in every caSe 
where th^ Income-tax Officer proceed$ under the proviso to ^ 
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a question of law arises, as to whether his assessment is legal or. not 
Beaumont, CJ., in Narayan Atmaram vs. Commissioner of Income Tax, 
(1934), A.I.R. (1934) Bom. 378=36 B.L-R. 818=7 I.T.C. 207]. Of 
course, as has been observed by the Lahore High Court, it is a question 
of law, into which the High Court is entitled to enquire, whether there is 
any evidence on which the Income-tax Officer could come to the decision 
that the method of accounting is such that the gains could not be computed 
except by the arbitrary method contemplated by the proviso. If there was 
no evidence to justify the Income-tax Officer’s rejection of the method of 
accounting the assessment should be made under the first part of Section 
13 and not under the proviso [Pioneer Sports vs. Commissioner of Income'- 
tax, (1934), A.I.R. (1934) I^h. 876=2 I.T.R. 305=7 I.T.C. 386]. 

The Income-tax Officer should be governed in his procedure by 
judicial considerations. He should base assessment on legal and not mere 
hearsay evidence which may be the evidence of his officer or of the members 
of the public but without evidence that items which do not appear in an 
account should find a place therein, he is not entitled to assume on mere 
general hearsay that those items should appear in the account. If, however, 
he j^hould find on good evidence that even one substantial item is missing, 
he would be entitled to treat the whole account as unreliable [Baij Nath 
vs. Commissioner of Income Tax, (1926), A.I.R. (1926) Lah. 233=2 I.T.C, 
176, per Le Rossignol and Martineau, JJ.]. 

The Judicial Committee have observed that *‘the fact that the Income- 
tax Officer has justifiably proceeded on a basis and in a manner of his 
own in computing the assessee’s income, profits and gains does not, of 
course, exempt his computation from examination on appeal and if it 

appears that he has adopted a wrong method the assessment may be 
set aside” [Commissioner of Income Tax vs. Kameshwar Singh (1933), 
60 I.A. 146=(1933) P.C. 108=6 I.T.C. 401]. 

See also : 

Veros Shah vs. Commissioner of Income Tax, 60 I.A. 325= (1933) 

P.C. 198, cited alreadv; Commissioner of Income Tax, Madras vs. 

Abdul Aziz Sahib, 1939 I.T.R. 647. 

Section 13, Proviso & Section 23 (3) — 

The question often arises for judicial determination how far Section 
13 and. Section 23 (3) are controlled by each other. 

In Ganga Ram Balmokand vs. Commissioner of Income Tax, [(1937) 
LL.R. 1938 Lah. 10= (1937) Lah. 721 = 1937 I.T.R. 464] Din Mahammad, 
J., observed: *'The Proviso to Section 13 is not excluded by Section 23 (i). 
On the other hand, it is always available to be utilized under Section 23 (3) 

; whenever those circumstances arise which justify its use. It was not 
necessary for the Legislatu^^^^ to mention specifically in Section 23 (3) 
f^cer s^hpuld in case iht assessee-s pYidWSft W 
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Support of his accounts is held to be unreliable, inasmuch as Section 13 
had already made a provision for that contingency and it would have been 
redundant to repeat in Sub-scction (3) what had already been provided 
for in Section 13”. Ilis Lordship held, relying on Commissioner of 
Income Tax vs. Chan Lo Chzvan, \7 Rang. 281— (1929) Rang. 102=3 
I.T.C. 397] that ‘‘while making an assessment under Sub-section (3) of 
Section 23, it is open to the Income-tax Ofiicer to invoke the Proviso to 
Section 13, if after examining the accounts produced by the assessee under 
Section 22 (4) or after recording the evidence led by the assessee under 
Section 23 (2), he still remains unconvinced as to the reliability of the 
assessee’s accounts, and considers that they do not serve as a safe guide 
in calculating the asscssee’s taxable income”. 

The Nagpur High Court is also of the same view. In Shamrao B. 
Deshmtikh vs. Commissioner of Income Tax, (1939) I.T.R. 515, Stone, 
C.J., and Vivian Bose, J., made the following observations: “Section 23 
is concerned with assessment; Section 13 with computation...... what 

is of importance is that the Income-tax Officer must when assessing under 
Section 23 (3) apply his mind to Section 13 proviso in cases where he 
is rejecting the evidence of the books”. 

On the other hand, Leach, C.J., has expressed his dissent in this 
respect from the view taken by Din Mahammad, J., in Ganga Ram 
Balmokand*s case, cited above. Ilis Lordship’s view on the point is as 
follows: “It seems to me that all the Section {i.c., Sec. 13) really says 
IS that, if the method of accounting employed by the assessee is a method 
which docs not properly disclose the income, profits and gains of the 
assessee, the Income-tax Officer can adopt his own inetliod. But in doing 
sc he must have reference to the accounts before him as See. 13 does not 
contemplate the rejection of the accounts. Section 13 adds nothing to and 
takes nothing away from Sec, 23 (3)” \Gxinda Siihbayya vs. Commissioner 
of Income Tax, (1939) I.T.R. 21]. 

Choice of Method of accounting — assessee the sole arbiter — 

An assessee is at liberty to adopt any system of account that he likes, 
but it must be one that clearly reflects his income in respect of the 
“previous year” and it must be one regularly adopted by him for the 
purposes of his business [B. C. G. A, {Punjab), Ltd. vs. Commissioner of 
Income-tax, (1937), I.L.R. (1937) Lah. 306=A.I,R. (1937) Lah. 338= 
1937 I.T.R. 279]. 

It is open to a trader to adopt either the mercantile basis of accounting 
or the cash basis. He is not forced to adopt one in preference to the 
other, but he cannot adopt both* He cannot, for the purpose of more 
conveniently carrying on his own business, adopt the mercantile basis and 
then for the purpose of income-tax assessment adopt cash basis. Once 
an assessee has adopted the mercantile basis of accountancy it is 
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basis, and upon that basis alone, that he is to be assessed [Commissiowr 
of Income-tax vs. Smbramanian Chettiar (1927), 50 Mad. 765= (1927) 
Mad. 841 = 53 M.L.J. 379=2 LT.C. 365]. 

See also Ahmaddin vs. Commissioner of Income Tax [(1934), (1935) 
Lah. 12=7 LT.C. 340]. 

If an assessce does not choose to make an honest statement of account, 
so that the amounts of profits may be strictly determined, he cannot 
complain if a random assessment is made upon him by the Crown 
[Commissioner of Income Tax Chan Lo Chwan (1929), 7 Rang. 281 
r=(1929) Rang. 102---3 LT.C. 17]. 

It has been observed that the mere fact that a certain income has not 
suffered tax because of a device adopted by tlic assessee would not enable 
the department to assess the same in a subsequent year when the device 
becomes apparent to the department. It is only when according to a 
particular system adopted by the assessee allocations arc made not in the 
year when the amount is received but in later years that the income so 
allocated can bo said to be the income liable to be considered in the assess- 
ment year [per Mulla, J., In re Ratan Chand LMtunal, (1936), A.I.R. 
(1936) All. 279=1936 I.T.R. 189=9 LT.C. 12]. 

The question what is or what is not income does not depend on any 
method of accounting — 

As was observed by Lord Wrenbury in the St. Lttcia case, (1924) 
A.C. 508, there must be a coming in to satisfy the word ‘income’. 
Where this condition is not satisfied no income can be got up merely 
with the help of a method of accounting. The illustration that Lord 
Wrenbury gave in the course of his judgment will prove instructive. ‘Tf 
the tax-payer be the holder of stock of a foreign Government carrying 
say 5 per cent, interest, and the Government is that of a defaulting state 
which does not pay the interest, the lax-payer has neither received nor 
has there accrued to him any income in respect of that stock. A debt 
has accrued to him but income has not’\ His Lordship further 
observed : “It is said, and truly, that a commercial company, in preparing 
its balance sheet and profit and loss account, does not confine itself to its 
actual receipts — does not prepare a mere cash account — but values its book 
debts and its stock in trade and so on and calculates its profits accordingly. 
From the practice of commerce it is ao. But this is far from estab- 
lishing that income arises or accrues from (as above instanced) an 
investment which fails to pay the interest due**. 

In a recent case where the assessee, a building contractor, maintained 
his accounts ph the mercantile system of accountancy, the Allahated 
Court held that the assessee wouM assessed on the profits 

iluw in ^tbe iacepu^^ 



iii making the constructions bad not been realised [In re Krishna Co. 
(1939), 7 I.T.R. 513]. . 

It is obvious that this view is not in keeping with the principle laid 
down by the Judicial Committee {per Lord Wijenbury) in the St^ Lucia 
case, quoted above. Judged in the light of that principle, the sum 
outstanding cannot be treated as income accruing or arising but only as 
a debt accruing or arising. 

The scope of Sec. 13 was expressed by the Judicial Commissioners of 
Nagpur thus, *‘Sec. 13 merely lays down that sums shown in the accounts 

as received, whether actually or constructively, must be treated as 

income. It would be to stultify the legislature to suggest that it lays 
down that sums shown as not received at all must be treated as income 
[Commissioner of Income-tax vs. Nanhelal, (1928), A.I.R. (1928) Nag. 
241=3 I.T.C. 28]. The decision of the Judicial Commissioners in this 
case was that if interest has fallen due to an assessce but has not been 
paid to him and he shows the amount due in his interest ledger (hyas 
khata) on the credit {jama) side for himself according to the mercantile 
system of accounts which he has adopted, the amount so shown is not to 
be treated as income, profit or gain under Sec. 13. 

See also In re lagmandar Das Vaish & Others [(1934). 57 All. 737 
= (1935) All. 378=(i935) A.LJ. 374=8 I.T.C. 59=1935 I.T.R. 140.]. 

The Judicial Committee observed in Commissioner of Income-tax vs. 
Kameshwar Singh of Durbhanga [(1933), 60 LA. 146= (1933) P.C. 108 
=6 I.T.C. 401 ] : ‘*What the officer is directed to compute is not the 
assessee’s receipts but the assessee^s income and ‘in dubio’ what the 
assessee himself chooses to treat as income may well be taken to be 
income and to arise when he so chooses to treat it”. Their Lordships 
{per Lord Macmillan) referred to the judgihent which Lord Dunedin 
delivered on behalf of the Judicial Committee in Commissioner of Taxes 
vs. The Melbourne Trust Ltd., [(1914) A.C. 1001 = (1914) P.C. 230]. 
Lord Dunedin observed: — '‘Their Lordships are o{ opinion that the 
Company may well be held bound by its own actions”. 

As regards the question of when a profit is earned, “their Lord- 
ship’s view is that a profit can be sadd to be earned when it is dealt 
with as a profit. In ordinary cases this synchronizes with the realization 
of the sums which swell the assets of the person or company, and which 
entering the account (whether on the creditor or debtor side will depend 
on the particular account in view) go to bring out the balance which is 
deemed profit”. In this case it w^as held by their Lordships that any surplus 
obtained of the proceeds of the assets over the consideration paid by way 
of purchase money, having been dealt with as profit by the company, must 
be considered as profit and assessed to income-tax, 

“Sook entries purporting to relate to the receipt of incoiu^ art 
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necessarily conclusive as to the quantum of the income to which they 
purport to refer, for the real income, profits and gains that have accrued 
during each accounting year are in every case to be determined by the 
Income-tax Officer as a matter of fact”. This principle was propounded 
by Page, C.J., in Commissioner of Income-tax vs. P. L. S. M. Concern 
[(1934), 12 Rang. 483=(1934) Rang. 274=1934 l.T.R. 417]. In this 
case the assessee, in the course of his money-lending business, took over 
certain lands in liquidation of the debts due to him. The question was 
whether the assessee was entitled for the purposes of the income-tax 
assessment to claim a loss by revaluing the lands so taken. 

See also Commissioner of Income Tax vs. V. S. U. R. f irm ((1935), 
13 Rang. 231 = (1935) Rang. 109=1935 l.T.R. 158=8 I.T.C. 171]. In 
this case the assessees had elected to treat the interest due under the 
original loans as having been received and paid on the execution and 
delivery of the fresh promissory notes by the debtors, and the interest 
was entered as having been received both in the interest account and in 
the personal accounts of the respective debtors. The creditors accepted 
the obligations of the debtors under the fresh promissory notes in substi- 
tution for the old debts and the interest due thereon, and in past years 
were content that the interest accruing in this manner should be assessed 
to income tax. In these circumstances. Page, C.J., held that there were 
materials before the Income-tax Officer which would justify him in 
concluding that these sums represented interest liable to assessment. 

A sum may not be shown as income in the accounts, but from the 
attending circumstances the Income-tax Officer may be justified in treating 
it as income. Thus where an assessee receives payment in respect of a 
mortgage decree but he does not credit the amount towards the outstanding 
interest due to him, the Income-tax Officer is entitled to treat the amount 
as first applicable to the outstanding interest and assess on that amount 
[Commissioner of Income Tax vs. Kameshwar Singh (1933), 60 LA. 146 
= (1933) P.C. 108]. Lord Macmillan, in delivering the judgment of the 
Judicial Committee, referred to Venkatadri Appa Row vs. Parthasarathe 
Appa Row 1(1922), 48 LA. 150=(1922) P.C. 233] where it was laid 
down by the Judicial Committee {per Lord Buckmaster) that where 
moneys are received without a definite appropriation on the one side or 
on the other, the rule which is well-established in the ordinaiy sense is 
that in those circumstances the money is first applied, in payment of interest, 
and then when that is satisfied, in payment of the capital. This case was 
also relied on by the Patna High Court in Commissioner of income-teix vs. 
Kameshwar Singh, [9 Pat. 240= (1930) Pat. 81] which went on appeal 
to the Privy Council as reported in 60 LA. 146. 

' "Book income" as shown by the mercantile accounteiicy system may 
be treated as actual income. Btit »n doing so' it would be unjust if the 



treated as the actual incoihe iti 'itfiar^cular year by the assessed, should 
not be deducted [S'/iiw Prasad Gupttk vs. Commissioner of* Income Tax’, 
(1929), A.I.R. (1929) A11. R19=3 LT.C. 406]. Their Lordships held that 
the assessee was entitled to' dediSiGt from his estimated income the actual 
losses that might have been incutred in a particular year and the amount 
of irrecoverable debts that should have been discovered and could have 
been discovered in a particular year. 

Whether income on i)romissory notes, etc., can be taxed on the basis 
of interest accrued on total amount invested and not on interest actually 
realized is a question of law \Bullaqui Mai & So7is vs. Comiiiissioncr of 
Income Tax, (1924) Lah. 43=8 I.T.C. 21]. 

Different metheda of Accounting — 

The methods commonly accepted are cash system and mercantile 
accountancy system. 

The latter system has been explained thus: ‘^That system is this. In 
any particular year, the amounts that have become recoverable arc shown 
as the income actually received and the liabilities incurred are shown as 
amounts actually disbursed. Under this system, the merchant, in order 
to ascertain his income, which is really a 'book income', deducts from the 
profit earned according to his books, the losses that he has suffered, also 
according to his books. The balance is a net ‘book income'. Under Sec. 
13, Income Tax Act, this net ‘book income' may be accepted by the Income- 
tax Officer as a fair estimate of the mercliant's income. The reason will 
be two-fold. The merchant himself uses this method of ascertaining his 
own income and secondly the method is not an unfair one" [per 
Mukherji, J., in Shiva Prasad vs. Coim^xissioncr of htcome Tax, (1929) All. 
819=3 I.T.C. 406]. 

The same system was also explained in Ahinaddin vs. Cotnmissioner 
of Income Tax, [(1934), A.I.R. 1935 Lah. 12=7 I.T.C. 340] thus: 
"Under this system entries arc made in the account on the dale not of the 
receipt of money or expenditure of money but on the date of the transac- 
tions irrespective of the date of cash payment. A profit and loss account 
prepared on this basis is accepted as evidence of the assessee's income 
and assessment is made accordingly. If any part of these ‘book profits^ is 
later on found to have become irrecoverable it is deducted from the assess- 
ment as a bad debt". 

Cash basis — Hybrid system — 

Where an assessee keeps his books on a cash basis disclosed to the 
revenue authorities and the officer accepts that basis, the calculation must 
be based on actual receipts in the year of computation. 

But where the assessee kept his books on a hybrid system and it was 

pmc to enter sums as he received them in a deposit register not 
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mtade available to the revenue autSd^k^^ discrihiinating between 

interest and::«apit^l-pay^ and sjabs^ to allocate and treat 

' as income' certain; portions of, these $unifi vwhi<^ ,he ^attribute^^ interest, 

the Judicial i Committee held that in order to compute the income in a 
particular, year the Income-tax Officer ^as entitled to take into account 
both the interest entered for that year by transference froni deposit register 
and the interest actually received in that year {Commissioner of Income 
Tax vs. Kameshwar Singh of Darbhanga (1933), 60 I.A. 146= (1933) 
P.C. 108=6 I.T.C. 401]. 

Special Method of Accounting — « 

In Commissioner of Income Tax vs. Bansilal Abirchand, [(1928) 
A.I.R. (1928) Nag. 102=3 I.T.C. 57], the assessee, who had been dealing 
with stock- jobbing business for several years, adopted somewhat special 
methods of keeping accounts, namely, either to spread the profits or losses 
over the whole term of years in which transactions occurred or to take 
final losses or gains at the end of the period when the transactions 
completely ceased. The methods were approved. 

Accounting period — ^need not necessarily be financial year — 

In Mela Mal-Shih Dayal vs. Commissioner of Income Tax, [(1936) 
A.I.R. (1936) Lah. 546=1936 I.T.R. 206] the Lahore High Court 
(Addison and Abdul Rashid, JJ.) held that the provisions of Sec. 13 to 
the effect that income, profits or gains shall be computed in accordance 
with the method of accounting regularly employed by the assessees do not 
imply that the assessees must necessarily adopt the financial year as the 
accounting period or must adopt a method which would avoid two dates 
of 31st March falling within one accounting period. 

Accounting — ^Normal form of trading Account — 

The normal form of a trading account “starts with the stock-in-trade 
in hand at the beginning of the year on the left hand side, then the amount 
of purchases, and then the amount of expenses, and then there is the total. 
On the other side, there is, of course, the amount of sales and the stock- 
in-trade that is left at the end of the year; that is totalled and the 
difference between the two would normally show the gross profit or the 
gross loss on the year’s trading” {Green vs. /. Gliksten & Son (1927)f 
T.C. 364 (375)]. ^ ^ 

According to the ordinary method of accounting the assessees “bring 
in on the debit side of their balance sheet the stock-in-trade they have at 
the beginning of the year, the amount they purchase, the various char^^es 
that they incur in connection with it and on the other side, their sales and 
their stock-in-trade at the end of the accounting period:” 14 T.C. 

. .■■383J.^.:;. ■, - : 
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observed as fdlrbws : — “The methoi of introducing stock into each side 
of a profit and loss account for the purpose of determining the annual 
profits is a method well understood in commercial circles and does not ^ 
necesfsarily depend upon exact trade valuations being given to each article 
of stock that is so introduced. The one thing that is essential is that 
there should be a definite method of valuation adopted which should 
be carried through from year to year so that in case of any deviation 
from strict market values in the entry of the stock at the close of one year 
it will he rectified by the accounts in the next year. It may, of course, 
be that in so adjusting the figures of stock there may be special cases in 
whicSi the valuation is so treated as justly to cause it to be open to dispute" 
[Commissioner of Income-tax vs. Ahmedabad New Cotton Mills Co. Ltd. 
(1939), 57 I.A. 21 = (1930) P.C. 56=4 I.T.C. 245]. Their Lordships held 
that where the opening and closing stocks of a business are both under- 
valued the real profits of the company of a particular year cannot be 
ascertained by merely raising the valuation of the closing stock without 
taking into consideration the similar under-valuation of the opening stock. 
Their Lordships affirmed the judgment of the Bombay High Court in 
this respect which is reported in (1928) Bom. 510. 

In this connection reference may be made to Commissioner of Income 
Tax vs. Chengala Varoya Chetti & another [(1925), 48 Mad. 836= (1925) 
Mid. 1242] where the Madras High Court expressed the view that the 
assessee, a firm of piece-goods merchants, having elected in the previous 
year to value its stock at the market price of a piece for the purpose of 
showing its trade loss during that year, is not entitled in the succeeding 
account to revert to the purchase price figure as representing the value of 
the goods, but is bound by the market price which it has fixed and been 
assessed on in the previous year unless it can show that it made a mistake 
as to the market value. 

In a wheat selling business, at the beginning of the year, the assesisee 
found himself with a certain number of bags of wheat on hand and took 
credit for these at the actual price he had paid for them, viz., Rs. 20 a 
bag. The Commissioner of Income Tax only allowed Rs. 10 a bag, as he 
found that in the year in question that was their actual market value. The 
assessee had in previous years neither showed profits nor claimed losses 
on this stock. It was held that every consideration of justice and equity 
required that the stock should be valued at the original price paid by the 
assessee for it [Commissioner of Income Tax vs. Bansilal Abirchand, 
(1928), A.I.R. (1928) Nag. 102=3 LT.C. 57]. 

See also In re Chouthmal Golapchand, (1939) Cal. 559. 

Private Enquiries— not allowed-^ 

Enquiries made by the Assistant Commissioner during the hearing of 
the appeal against the assessment bebmd the 
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not justified by the provisions of Sec, 13 or otherwise and the result of 
such enquiries should not be taken into account in making the assessment 
[Gopinath Naik vs. Commissioner of Income Tax (1936), 58 All. 200= 
(1936) All. 286=9 I.T.C. 136=1936 I.T.R. 1]. 


Old Section. 


New Section. 


14 . (1) The tax shall not 14 . (1) The tax shall not 

TTvAmpHnna be payable by an be payable by an assessee in 

of a general assessee in respect respect of any sum which he 

nature. which receives as a member of a 

he receives as a member of a Hindu undivided family. 

Hindu undivided family. 


(2) The tax shall not be 
payable by an assessee in 
respect of — 

(a) any sum which he 
receives by way of 
dividend as a share- 
holder in a company 
where the profits or 
gains of the company 
have been assessed to 
income-tax; or 

(&) such an amount of 
the profits or gains of 
any firm which have 
been assessed to in- 
come-tax as is pro- 
portionate to his share 
in the firm 'at the time 
of such assessment; or 

*(c)any sum which he re- 
ceives as his share of 
the profits or gains of 
an association of indi- 
viduals, other than a 
Hindu undivided 
’ family, company or 


'[(2) The tax shall not be 
payable by an assessee — 

(a) if a partner of an un- 
registered firm, in res- 
pect of any portion of 
his share in the profits 
and gains of the firm 
computed in the m|in- 
ner laid down in clause 
(&) of sub-section (I) 
of section 16 on which 
the tax has already 
been paid by the firm; 
or 

(&) if a member of an asso- 
ciation of persons other 
than a Hindu undi- 
vided family, a com- 
pany or a firm, in res- 
pect of any portion of 
the amount which he is 
entitled to receive from 
the association oft 
which the tax . has 
already been paid by 

the association.] 


* Inserted by file IncBan Ineome>tffic 

(Ar^ridBiait) Act, 1928 (III of 
• 1S28)'./- ■■■■ 

• iDMiied by ; file : tnoto 


* Thfe sub-section was sub^itijt^ by 
Sec. 16 of the Indian Inc^rtai 

Act, 1338 (yo ^ 
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Old Section. * ‘ ' 

firm, where such pro- 
fits or gains have been 
assessed to income- 
tax. 


History — 

In Act II of 1886, the corresponding provision was to be found in 

Sec. 5 (1) (f) which ran as under: ‘‘Nothing 
ct II o 1886. t;he tax — 

“any income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family when the company 
or the firm or the family is liable to the tax 


At the same time there was no provision for this income being taken 
into account in fixing the rate of tax. According to Sec. 4 of the Act, 
the sources of income were specified in the first column of the second 
Schedule of that Act and a tax was to be paid in respect of those sources 
of income at the rate specified in that behalf in the second column of that 
Schedule. Hence there was no provision for a composite rate. 


Act VII of 19ia 


In the Income Tax Act of 1918 the relevant provision was laid down 
in Sec. 12 (1) under which all the items of income 
referred to in Sec. 5 (1) (f) of the Act of 1886 
wefe exduded in computing the amount of taxable income. But Sec. 13 
oi the Act of 1918 provided that all those items were to be’ taken into 
account in computing the total income of an assessee for the purposes of 
Schedule 1 which gave the rates of tax. 


Act XI of 1922. 


In Act XI of 1922, two changes were made. In the first place, any 
sum which an assessee received as a member of a 
Hindu undivided family was not to be taken into 
account in computing the total income of the assessee. Secondly, any 
income which the assessee enjoyed as a member of a company or of a firm 
was no* longer to be excluded only if the company or the firm was liable 
to the tax. Such income was to be excluded only where the profits or 
g^iins of the company had themselves been assessed to income tax. The 
Report of the Joint Select Committee said that this was necessary in order 
to provide for cases where dividends were drawn from a non-Indian 
company. 

The w'ords “at the time of such assessment’* were added at the ehd 
of Sec. 14 (2) (b) by Sec. 3 of the Indian Income Tax (Amendment) 
Act, 1928, (Act III of 1928). 


‘Section 14 (2) (c) in Act XI of 1922 was inserted by S^c. 2 of-: the 
Indian Income-tax (Amendment) Act, 1930 (Act XXII of 1930). ' 

The changed introduced by Act VH of 1939^^^^%^ 
been discussed later. ' - 
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changes by the AmEn1>mEnT 


mi 

Engliah Law — 

There is no exact counterpart in the English law of Sec. 14 of the 
Indian Income-tax Act. 

Provision for the assessment of a partnership will be found in Rule 10 
of the Rules applicable to Cases I and II of Schedule D which runs as 
under : — 

(1) Where a trade or profession is carried on by two or more 
persons jointly, the tax in respect thereof shall be computed and 
stated jointly and in one sum, and shall be separate and distinct 
from any other tax chargeable on those persons or any of them, 
and a joint assessment shall be made in the partnership name. . . . . .”. 

Changes introduced by the amending Act VII of 1939 — 

Old Section. New Section. 

1. Section 14 (2) (a) laid down This is now omitted. See now 

that the tax shall not be payable Sec. 16 (2) and Sec. 49B. 
by an assessee in respect of any 
sum which he receives by way 
of dividend as a share-holder in 
a company where the profits or 
gains of the company have been 
assessed to income-tax; 

See also old Sec. 48 (1) 
which made provisions for 

refund of tax to share-holders ' 

in a company in certain cir- 
cumstances. 

As to the effect of the old provisions, see the observations of the Calcutta 
High Court in the Hunger ford Investment Trust case [(1935), 52 Cal. 133—39 
C.W.N. 253=1935 I.T.R. 65). See also the Privy Council decision in the same case 
in 63 I. A. 359= (1936) P C. 219=1936 I.T.R. 270. The law is now changed by the 
Amending Act VII of 1939. The old sub-clause (a) to Sec. 14' (2) is now omitted. 
Section 48 (1) is also amended omitting the provision for refund to the share- 
holders. New Sections 49B and 49C now in effect lay down that payment of ,tax 
by the dividend-paying company .shall be deemed to be payment of tax by the 
share-holder receiving the dividend. 

This 'settles the position so far as British India is concerned. For the position in 
English law see the observation of Lord Cave in Commissioners of Inland Revenue 
vs, Blott (1921) 2 A.C. 171=8 T.C. lOlv His Lord^ip observed : ‘‘Plainly aJ 
comply paying income-tax on its profits, does not pay it as agent for its ^are^ 
holders. It pays as a tax-payer, and if no dividend is declared the ^are-holders hayi^ 
TO direct epM in the payment. If a dividend is declared the company is entiO^^^ 
td deduct from such dividend a propordOTO^ part:. . .of the tax, . , : . .j^d to 
. > . . i; * tiid by . company operates in rdief >= of the stoare^holdefi . 
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For the practice under the English law in this respect reference may be made to— 
Mylam vs. The Market Harborougk Advertiser Company, Ltd. (1905), 5 T.C. 
95; Ashton Gas Company vs. Attorney-General, (1906) A.C. 10; Purdie vs. 
Rex, (1914) 3 K.B. 112; Marion Brooke vs. The Commissioners of Inland 
Revenue (1917), 7 T.C. 261; Commissioners of Inland Revenue vs. Blott 
(1921) 2 A.C. 171; 8 T.C. 101; Ritson vs. Phillips (1924), 9 T.C 10. 

See also Income Tax Codification Committee Report, Vol. I, pages 61 to 
69 (specially at pages 62 to 66). 


Old Section. 

2. Section 14 (2) (b) — Tax was 
not payable by a partner of a 
firm in respect of such an 
amount of the profits or gains 
which had been assessed to 
income-tax as was proportionate 
to his share in the firm at the 
time of such assessment. 


New Section. 

Section 14 (2) (a) — ^^Tax shall not 

be payable by an assessee — 

(1) if a partner of an unregis- 
tered firm, 

(2) in respect of any portion of 
his share in the profits and 
gains of the firm 

(3) computed in the manner laid 
down in Sec. 16 (1) (b) 

(4) on which tax has already 
been paid by the firm. 


N.B . — It may be noticed that this exemption is now confined to partners 
of unregistered ^firms only, because the registered 
Portion under the old firms as such are no longer to be taxed. See 
Sec. 23 (5) (a). Before the amendment of 1939 
the clause was applicable to partners of all firms, registered or unregistered. 
In order to appreciate the practical effect of a provision like this it should 
be noticed that by the Finance Acts a flat rate was provided for every com- 
pany and registered firm and that the rate thus made applicable to a regis- 
tered firm or company was the maximum rate applicable to others. Conse- 
quently so far as income-tax is concerned a registered firm stood in a dis- 
advantageous position, the maximum rate being applicable to it irrespective 
of the amount of its total income. The unregistered firms, however, were 
assessed to tax at variable rates according to the amount of their total income 
as in the case of individuals. As regards super^tax, however, the registered 
firms stood in an advantageous position as such firms were not liable to pay 
this tax. See Sec. 55. But the partners of such a firm were liable to pay 
super-tax in respect of their share in the profits and gains of the firm. 
The unregistered firm^had to pay super-tax; but where the profits and 
gains of an unregistered firm had been assessed to super-tax, super-t^x 
was not again payable by an individual partner in respect of his share of 
the profits. Then again there was Sec. 48 (2) which allowed refund to a 
member of a registered firm in cases where the rate applicable to the total 
income of that member was less than maximum rate at which the; 

.'jiad been assessed. : v-. 
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The combined effect of these provisions was as follows : — 

In the case of Registered firm^ 

1. Firm could be assessed to income tax at maximum rate. 

2. No super-tax was payable by the firm as such. 

3. (a) Partners of the firm could claim exemption from payment 

of income-tax in respect of their share of the profits if the 
firm was taxed. 

(b) They could further claim refund if rates applicable to them 
were less than the maximum. 

4. The partners were liable to pay super-tax. 

The result would be the same if the firm were not taxed at all 
and the partners only were directly taxed. Taxing the firm would 
only multiply proceedings without any ultimate gain to the revenue. 

In the case of unregistered firm — 

1. Firm could be assessed to income-tax at variable rates. 

2. Firm was also liable to super-tax. 

3. (a) Partners could claim exemption from payment of income-tax 

when firm had been taxed. 

(h) They could claim exemption from payment of super-tax in 
respect of their share of the profits when firm paid super- 
tax. 

The result was that there was the possibility of the Revenue 
gaining something by assessing the firm because of the possible 
higher rate applicable to the combined profit. In some actual cases 
the procedure might not result in any gain to the Revenue and 
might sometimes result in loss to the Revenue. 

By the Amending Act provisions have been introduced so as to 
obviate the multiplicity of proceedings. 

Position under the Nnw 

present law. 

A. In the case of registered firms — 

1. Partners of any registered firm are not allowed exemption 

under Seia 14 (2). 

2. Section 23 (5) (a) provides for the assessment of the partners 

direct. The registered finn shall not be taxed. (See notes 
^ under that section). 

B. In the case of unregistered firms— 

1. Partners of any registered firm are not allowed exemption 

2. Section 23 (5) (b) leaves discretion to the Income T^ 

authorities not to^^ t^ to proceed against th$ 

partners ^dimrtly.--'- 

{See mem ChaM Dagoes case, (1931) Cat 686^3| 
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3. Section 55, Provisoes make provision for assessment of the 
partners to super-tax. 

Effect of Exemptions— 

Exemptions under Sub-sec. (1) stand on a footing different from the 
exemptions under Sub-sec. (2). See Sec. 16 (1) (a). 

Manner of determination of tax payable — see Sec. 17 (2). 

Construction and Scope — 

It has been noticed already that changes have been introduced in 
Sec. 14 by the Amendment Act of 1939. Still the scope of the Section 
will be realised from the following observations of the Judicial Committee 
\per Sir George Rankin) in Commissioner of Income Tax vs. Hungerford 
Investment Trust Co., Ltd. [(1936), 63 I. A. 359= (1936) P.C. 219=40 
C.W.N. 1157=1936 LT,R. 270]. 

‘‘Section 14 contains directions to the effect that certain sums which 
have been received by the assessee in the year of account and which are 
part of his ‘total income’ within the meaning of the Act are to be free 
so far as payment by the individual is concerned, the reason being that 
although companies, firms and other associations are as such subjected to 
assessment double assessment is not intended in all cases to carry with it 
the consequence of double payment. If, for example, the Hindu undivided 
family has been assessed in respect of a sum, the part which the individual 
member has received is not to be taxed for the second time in his hands 

The case turned upon the construction of the old Sec. 14 (2) (a), 
which, as has been pointed out already, has been omitted from the Act 
as amended. 

For the High Court judgment in the same case see 62 Cal. 133=39 
C.W.N. 253=1933 I.T.R. 65=7 I.T.C. 441. 

See also Vedathanni vs. Commissioner of Income Tax [(1932), 56 
Mad. 1 = (1932) Mad. 733 =6 I.T.C. 267] where the Madras High Court 
{per Ramesam, J.) observed that “the object and scope of vSec. 14 is to 
prevent the Crown from taxing twice over”. ^ 

Tax shall not be payable — 

Section 14 (2) only lays down that the tax shall not be payable by 
an assessee in respect of the items, and under the conditions, specified in 
clauses (a) and (b). It is obvious that the exemption does not affect tiie 
“total income”. 

Firm — 

See notes under Sec. 2 (6B), page 486 et seq and Sec. 3, page 605 
et seq. 

When the parties agree to beconle partners it is not necessary tp state 
in terms that they agree to combine property, labour or skill That ^ 
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be implied. The fact that the control is kept with one partner and that 
he has certain extra rights as a major partner does not in any sense negative 
a partnership according to law. It is open to two partners to agree to 
allow the business of the partnership to be conducted by one of the 
partners [per Shah, J., in Amhalal Sarabhai, In re, (1923), (1924) Bom. 
182=1 I.T.C. 234]. 

Partner of a firm — 

For answer to the question whether members admitted to the benefit 
of the partnership are partners for the purposes of this section, see defini- 
tion of 'Firm' — Section 2 (6R). A minor admitted to the benefit of 
partnership will be a partner for the purposes of the Indian Income-tax 
Act. See also Sec. 30 of the Indian Partnership Act. 

which the tax has been paid’* — ^ 

In the old Sec. 14 (2) (b) the language was "such an amount of the 

profits or gains of any firm which have been assessed to income-tax ". 

See the observations of Rankin, C.J., in Neeni Cliand Daga\^ case [(1931), 
58 Cal. 1204=(1931) Cal. 686=35 CW.N. 534=5 I.T.C. 206]. 

In Hnngerford InvesUnent Trust Co., Ltd., In re [(1934), 62 Cal. 
133=39 C.W.N. 253 = 1935 I.T.R. 65] which turned upon the construction 
of Sec. 14 (2) (a), now omitted, the Calcutta High Court expressed the 
view that where a sum had been received by a party by way of dividends 
as share-holder in a company, the profits of which had been assessed to 
income-tax, the whole of such sum was, under Sec. 14 {2)^ (a), exempt 
from tax, although a part of it might have been paid out of profits or 
gains in the hands of the paying company which were free from taxation 
altogether and so not taxed at all. Section 14 (2) (a) ran as follows: — 
"The tax shall not be payable by an assessee in respect of — 

any sum which he receives by way of dividend as a share- 
holder in a company where the profits or gains of the company 
have been assessed to income-tax". 

Their Lordships held that the section did not mean that exemption 
was available in respect of a sum received by way of dividends only 
where the whole of that sum had been paid out of profits or gains of the 
paying company, the whole of which had already been assessed to income- 
tax. This view of the Calcutta High Court was affirmed by the Judicial 
Committee in 63 I.A. 359. See, now, Sec. 49B which has changed the law 
in this respect. 

Tax already paid— 

The concluding portion of Sec. 14 (2) (a) is “on which the tax has 
already been paid by the fiOT^^ while that pf Sec. 14 (2) (b) is “on whiph 
thp tak has already jb^ 



1058 THE INDIAN INCX)ME-TAX ACT [S. W(l); 

There oiay arise cases in which assessment has been made but the tax 
has not been realized yet. Under the old law, exemption would have 
clearly been granted in such cases since what was requifed thereby was 
that the profits or gains of the firm or the association “haye been assessed 
to income-tax”. But the new Sec. 14 (2) (a) and Sec. 14 (2) (b) require 
payment of tax by the firm or the association as a condition to be fulfilled 
in order to entitle a member to claim exemption. 

Remuneration paid to partners — 

See Ramkrishm Ramanath vs. Commissioner of Income-tax [(1929), 
(1932) Nag. 65=4 I.T.C. 171] and Electric and Dental Stores, Lahore 
vs. Commissioner of Income Tax, [(1931) Lah. 341=5 I.T.C. 254]. 

For a discussion of these cases see under Sec. 10 (2) (xii). 

Sec. 14 (1) — Conditions of applicability — 

Sub-section (1) of Sec. 14 shall apply only if two conditions are made 
out. The assessee shall establish — 

(1) that he is a member of a Hindu undivided family 
and (2) that the sum in question has been received by him as such 
member. 

See In re Gajapatiraj, Visianagaram, [(1934) All. 818=9 I.T.C. 
73] ; lupudy Kesava Rao vs. Commissioner of Income Tax 
[(1935), (1936) Mad. 67=9 I.T.C. 64]. 

The relation of cause and effect must exist between the position of 
the assessee as a member of a Hindu undivided family and the receipt 
by him of the sum in question. 

The Income Tax Act, 1922, contemplates a Hindu undivided family 
as the unit of taxation. I'he entire joint income of the family is taxable, 
if at all, in the hands of the family only and no part of it is taxable in 
the hands of any individual member of the family. 

As regards the object of this sub-section, see the observations of 
Dawson-Miller, C.J., in Ambika Prasad Singh’s case, (5 Pat. 20), quoted 
below and for the extent of its applicability see the observations of 
Ramesam, J., in Vedathanni’s case (56 Mad. 1), also quoted below. 

Exemptions under this sub-section stand on a different footing from 
other exemptions. See Sec. 16 (1) (a). The amount exempted undler 
this sub-section shall not be treated as income of the member at all. 

Hindu Undivided Family — 

In Moolji Sicka’s case [(1934), 40 C.W.N. 517=8 I.T.C. 147=^1935 
I.T.R. 123] Lort-Williams, J., expressed the view that the expression 
“Hindu undivided family” in the Income Tax Act means a Hindu 
parcenary. ^ . ^ 
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This view was negatived by the Judicial Committee in Kalyanji 
Vithaldas vs, Commissioner of Income Tax [(1936), 64 I. A. 28== (1937) 
P.C. 36=1937 i.T.R. 90]. Sir George Rankin, in delivering the judgment 
of the Judicial Committee, observed: “The phrase ‘Hindu undivided 
family’ is used in the statute with reference not to one school only of 
Hindu law but to all schools; and their Lordships think it a mistake in 
method to begin by pasting over the wider phrase of Act the words ‘Hindu 
co-parcenary’ — all the more that it is not possible to say on the face of 
the Act that no female member can be a member”. 

In Jupudy Kesava Rao vs. Commissioner of Income Tax [(1935), 
59 Mad. 377= (1936) Mad. 67= 70 M.L.J. 13=9 I.T.C. 64] a Hindu 
joint family consisted of father and son and the father died leaving behind 
the son alone. One of the questions raised was whether the son constituted 
a joint Hindu family either by himself or at any rate with his wife as a 
member of the family. Their Lordshqjs of the Madras High Court 
thought it unnecessary to decide the question as they decided the 
case on another ground. But their Lordships expressed the view that 
the argument of the petitioner that his wife was living and that they 
together would come within the description of an undivided Hindu family 
was not without force and would seem to have some authority to support 
il. 

Separate residence of Members — ^ 

The fact that one member of a joint Hindu family lives in one province 
and the other lives in another is not inconsistent with their being members 
of an undivided Hindu family [Gajapatiraj, Visianagram, In re (1934), 
56 All. 1009= (1934) All. 818=7 I.T.C. 304]. 

Widow of a deceased co-parcener — 

[See notes under Sec. 2 (9), page 521, and under Sec. 3, pages 
602-604], 

In VedathannVs case, [56 Mad. 1 = (1932) Mad. 733=6 I.T.C. 267] 
a Full Bench of the Madras High Court (Beasley, C.J., Ramesam and 
Cornish, JJ.) held that there can be a joint family with a single member 
provided there are other members entitled to maintenance from the estate. 
Their Lordships held that maintenance and arrears of maintenance received 
by a widow of a member of a joint undivided Hindu family is exempt 
from taxation under Sec. 14 (1). At the same time it was held that the 
sole male member who pays the amount for maintenance is not exempt 
from taxation in respect of such amounts. 

Ramesam, J., in delivering the judgment of the Bench, observed: 
''The lan^age of the section is strictly applicable only to widows of 
d^eased co-parceners, to disquatified heirs and maidens in the family 
'receivittf^maih^^ 

:S2L. 602-^604, 
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^{Utceived as member of the family— 

When a member of a Hindu undivided family receives a grant by 
way of maintenance from the head of the family, it is not necessarily 
revived *‘as a memher of the family’' [Commissioner of Income Tax vs. 
Maharani Lakshmibati Saheba (1934), 14 Pat. 313= (1935) Pat. 8=8 
LT.C. 5]. 

Gratuitous Allowance — Not exempt — 

As has already been stated, in order to attract the operation of this 
sub-section the assessee must receive the income in the capacity of a 
member of a Hindu undivided family. Hence if a person receives an 
income as a mere gratuitous allowance to which he is not in law entitled 
by reason of being a member of a joint family, then he does not come 
vcithin the benefit of Sec. 14 (1) [Ambika Prosad Singh vs. Commissioner 
of Income Tax (1925), 5 Pat. 20=(1926) Pat. 256=2 l.T.C. 92]. 

In this case the assessee was the father of the proprietor of the 9 
annas Tihari Raj. The assessee had no interest in the property, but his 
son, the proprietor, had been in the habit of making him an allowance 
yearly out of the proceeds of the property of the Tikari Raj. Upon this 
the assessee was assessed to income-tax and he claimed exemption under 
Sec. 14 (1). The claim was negatived by the Patna High Court. Dawson- 
Miller, C. J,, observed : ‘'The whole object of the section is to 
exempt from taxation in the hands of Sin individual that which has already 
been taxed in the hands of the joint family as such. If, however, the 
individual receives an income aliunde from property which has not been 
taxed as that of a Hindu joint family, then it would appear that the provi- 
sions of Sec. 14 have no application". 

In Commissioner of Income Tax vs. Maharani Lakshniihati Saheba 
[(1934), 14 Pat. 313= (1935) Pat. 8=8 l.T.C. 5] the Patna High Court 
{per Agarwala, J.) made observations the effect of which may be shortly 
stated to be that Sec. 14 (1) applies only to sums received by a member 
of a Hindu undivided family out of income to a share in which he 
has a vested right, that is to say, sums which he receives from the 
joint income of the family. 

Whether payment should be from Joint income of the family— 

In Commissioner of Income Tax vs. Narayana Gajapathi Raj [ (1934), 
57 Mad. 1023= (1934) Mad. 608=7 l.T.C. 304] the Madras High Court 
{per Ramesam, J., observed : ‘Tt has been argued that the income from which 
the maintenance is paid belongs solely to the zamindar but we have nothing 
to do with this. The question in this case is not whether the income 
belongs to the- zamindar or whether it belongs to the joint family of which 
the assessee is a member but whether the assessee receives hiS payment as 
a member of a Hindu undivided family". 
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This view has been dissented from by Uin Mahammad, J., in Kartar 
Singh vs. Commissioner of Income Tax, [(1937), I.L.R. 1938 Lah. 47= 
(1937) Lah. 905=1937 I.T.R. 569]. His Lordship observed: *‘What 
Sec. 14 (1) contemplates is that the receipt should be from the joint 
income of the family and not otherwise'*. Referring to the view taken 
by Ramesam, J., quoted above his Lordship remarked: 'I am disposed 
to think that in making this exemption the Legislature did contemplate 
that the allowance receivable by a member must come out of the income 
of the Hindu undivided family and not otherwise". 

Income personally derived by assessee as member of joint family — . 

An assessee may personally derive income as a member of a Hindu 
undivided family. Such income is not subject to assessment as against 
him personally [Sachchidananda Sinha vs. Commissioner of Income Tax 
(1924), 3 Pat. 664= (1924) Pat. 644=1 I.T.C. 381]. 

In the case of an impartible Raj the fact that the holder for the 
time being is exclusively entitled to the estate is not inconsistent with 
other members of the family being joint with him [Commissioner of 
Income Tax vs. Visheszvar Singh (1934), 14 Pat. 785= (1935) Pat. 342; 
Collector of Gorakhpur vs. Ram Sunder Mai, 61 LA. 186= (1934) P.C. 
157 relied on]. 

Since a son of the proprietor of an impartible Raj acquires an interest 
by birth, he acquires the position of a member of an undivided family, 
even though his rights'* do not extend to a power to claim ])artition and 
to restrain the actions of the proprietor. He will cease to be a member 
of such an undivided family only if he renounces his right of succession 
to the estate [per Niamatullah, J., in In re Gajapatiraj, Vizianagaram 
(1934), 56 All. 1009= (1934) All. 818=9 I.T.C. 73]. In this case the 
assessee was the younger brother of the Maharaja of Vizianagram. He 
received an allowance annually from the Vizianagram Raj. In his return 
for the accounting year the assessee did not include the amount received 
as this allowance. The question was whether this allowance was liable 
to income-tax and super-tax or was exempt either under Sec. 14 (1) of 
the Income-tax Act or under Sec. 4 (3) (viii) as being agricultural income* 
It was held that this amount was not liable to income-tax and super-tax 
unless it was shown by the Income-tax Department that the assessee was 
not entitled by custom to any maintenance out of the income of the Raj. 

In this case reference was made to Kishen Kishore vs. Commissioner 
of Income-tax [(1932), 14 Lah. 255= (1933) Lah. 284=6 I.T.C. 345].^ 
In this Lahore case a family of two brothers was governed by the rule 
of primogeniture and owing to the consequent impartibility of the estate 
the jianipr member wa given in lieu of his share a separate allowanced 
It held; that income of the family 

.pr.pf/;the^sd:ypr;me^ d';"-- 
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Niamatullah, J., distinguished the Lahore case from the case before 
his Lordship thus. In the former case the assessee was held to be 
separate. He had accepted the allowance and severed himself from the 
family. Hence the allowance could not be considered as part of the family 
property so as to make the holder of the impartible property liable for 
the income-tax. In the latter case the allowance paid to the Maharaj 
Kumar of Vizianagaram was part of the Income of the Raj and the tax 
was payable at the sources. 

See also Commissioner of Income-tax vs. Narayana Gajapathi Raju 
[(1934), 57 Mad. 1023== (1934) Mad. 608=67 M.LJ. 306=7 I.T.C. 304 
= 1934 I.T.R. 288] where the question raised was identical with that in 
the Allahabad case discussed above and the decision was also similar: 
that is, the sum received as maintenance by a person as the brother of 
a holder of an ancestral impartible estate entitled under the law to receive 
maintenance out of the ancestral impartible estate is a sum received by 
him as a member of a Hindu undivided family within the meaning of 
Sec. 14 (1). 

So, also, where the family custom does entitle the junior members 
to maintenance so that in so far as maintenance is paid out of joint family 
property, the recipient receives it as a member of the family by virtue 
of his right to it, it is exempted from taxation by Sec. 14 (1) [Commis- 
Stoner of Income Tax vs. Visheswar Singh (1934), 14 Pat. 785= (1935) 
Pat. 342=1935 I.T.R. 216]. 

An assessee was granted by his elder brother, succeeding to the 
impartible estate under the law of primogeniture, certain annual allowance 
out of the assignment under Sec. 8A of the Punjab Laws Act. The 
assessee claimed that this sum Avas received by him as member of the 
Hindu undivided family and as such exempt under Sec. 14 (1). Both 
brothers were in receipt of separate income on which they were separately 
assessed. There was no joint family income which was assessed as such. 
It w^as held that the allow^ance was the gift of the Government and not 
the gift of the holder of the assignment or, in other words, the Karta 
of the family and this being so, the asse^ssee could not be held to be 
receiving this income as a member of a Hindu undivided family [Kartar 
Singh vs. Commissioner of Income Tax (1937), LL.R. 1938 Lah. 47= 
(1937) Lah. 905=1937 I.T.R. 569], 

Joint Hindu Trading Family — Remittance from abroad — ^Prior to 
^ Partition — 

A joint Hindu trading family was entitled to a share in a money- 
lending business without British India. On partition the business fell W 
the share of one member. Prior and subsequent to the partition there 
-bad been a remittance to th^ joint family from the foreign firm. It wias 
Held that the member who became entitled to the concern was not liabte^ 
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for the remittance prior to the partition, but it was the joint family that 
was to be charged. There was no reason why one member should be 
charged for a sum received by all [Aruna Chalam Chettiar vs. Commis^ 
sioner of Income-tax, (1929), A.LR. (1929) Mad. 769=3 I.T.C. 441]. 


Hindu family — if Partitioned — 

If a Hindu undivided' family is partitioned and the Income-tax 
Officer is satisfied that the joint family property has been partitioned 
among the various members or groups of members of the family in 
definite portions, then separate assessments will be made on the various 
members or group of members. See Sec. 2SA. 


A business was started originally by a Hindu undivided Dayabhaga 
family consisting of four brothers three generations ago. The heirs of 
these brothers, the asscssecs, were living and messing separately with 
separate house properties and businesses of their own and drawing money 
from the main business for defraying the expenses of their messing, 
marriage and education. This money was debited separately to their 
account. Each branch was being separately assessed, the assessments 
taking into account the separate business as also a specific one-fourth 
share in the main business. The accounts of the main business had never 
been adjusted, showing the periodical drawings resulting in a large debit 
with no credit. It was held that the original undivided family had ceased 
to exist and the assessees were not entitled to be assessed as a Hindu 
undivided family [In re Ganga Sagar, Ananda Mohan Saha (1929), 33 
C.W.N. 1190=(1930) Cal. 178=4 I.T.C. 55]. 

Claim to Exemption — Burden of Proof — 

It is a welldcnown principle that the onus of showing that a particular 
class of income is exempt from taxation lies on the assessee. 


So far as Sec. 14 (1) is concerned, it merely relieves the assessee from 
showing that the sum in respect of which he claims exemption has already 
been taxed in the hands of the family. It does not relieve him from.|he 
necessity of showing that the sum received is a part of income, or property, 
in which he had a vested right as a member of a Hindu undivided family 
[Commissioner of Income Tax vs. Maharani Lakshmibati (1935), 14 Pat 
313= (1935) Pat. 8=8 I.T.C. 5]. 

Where the assessee did not, during the assessment by the Income-tax 
Officer, or in his appeal from that assessment, raise the issues necessary 
for the determination of the question of fact which arose under Sectfoii 
14 (1) the Patna High Court held that the question could not be^ raised 
in reference as it did not arise out of the appellate order [ibid,]. * ; 


The question whether a person is or is not a member of the Undivide^^ 
i^mily is a qu<^|tidin of fact. ^It is 
A ^ PH of atrthiSritles ccifie to a 
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fact having regard to the circumstances of each case. But his finding is 
rebuttable if the circumstances do not justify that finding. On this point 
Agarwalla, J., observed: “But when the tribunal of fact states the 
circumstances on which it relies for its finding and those circumstances 
do not in law lead to the conclusion arrived at by the tribunal of fact it 
is open to a court of law to draw the proper inference from the 
circumstances stated” {Commissioner of Income Tax vs. Visheswar Singh 
(1935), 14 Pat. 785=== (1935) Pat. 342=1935 I.T.R. 216]. 

Where the right of an asscssec to receive maintenance from the income 
of an impartible estate depends upon the proof of custom applicable to 
the estate and the custom is of such notoriety that it should be presumed 
in case of a younger son, the presumption is not conclusive but can be 
rebutted. It is open to the income-tax department to offer proof that 
such a custom does not exist in the family [Gajapatiraj, Vizianagaram 
(1934), 56 All. 1009= (1934) All. 818=9 T.T.C. 73]. 


Assessment of Partners — 

See Sec. 23 (5) which is a new provision. 

XJTnder the old Sec. 14 (2) (b) it was held by the Calcutta High 
Court that where part of the profits of a registered firm escaped assess- 
ment, a partner had no right to require that an order of assessment was 
to be made first upon the firm in order that he might get the benefit of 
Sec. 14 (2) (b). That clause conferrejJ a benefit upon the individual 
.partner but only in respect of tax upon certain profits [In re Neem Chand 


Daga (193J), 58 Cal, 1204=(1931) 

* 

Old Section, 

( 1 ) The tax shall not 
Exeiflption be payable by an as- 
sessee in respect of 
an<|*8. , any sums paid by 
him to effect an insurance on 
his own life or on the life of his 
wife, or in respect of a contract 
for a deferred annuity on his 
own life or on the life of his 
wife, or as a contribution to any 
Provident Fund to which the 
-Provident Funds Act, 1897, 
applies. 

i* JVJS. — ^TTie reference is now the 
Provident Fund? Pf 


Cal. 686=5 I.T.C. 206]. 

New Section. 

15 . ( 1 ) The tax shall not 

be payable ^[in respect of any 
sums paid by an assessee to 
effect an insurance on the life 
of the assessee or on the life 
of a wife or husband of the 
assessee or in respect of a con- 
tract for a deferred annuity on 
the life of the assessee or on 
the life of a wife or husband of 
the assessee], or as a contri- 
bution to any Provident Fund 


* These words were substituted for the 
original jRords by Sec 17 «f the 
Indian ltic»nie-tax lAmandmeht) Abt, 
1939 (VH of 1939), ' ^ 
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(2) Where the assessee is a 
Hindu undivided family, there 
shall be exempted under sub- 
section (jf) any sums paid to 
effect an insurance on the life 
of any male member of the 
family or of the wife of any 
such member. 

(S) The aggregate of any 
sums exempted under this sec- 
tion shall not, together with 
any sums exempted tmder the 
proviso to sub-section (1) of 
section 7, ^and any sums e.r- 
empted under sub-section (.?) 
of section 58-F, exceed one- 
sixth of the total income of the 
assessee. 


* Repealed by the Indian Income-tax 
(Amendment) Act, 1924 (XI of 
1924). 

® Inserted by the Indian Income-tax 
(Provident Fund Relief) Act, 1929 
(XII of 1929). 


M 


to which the Provident Funds 
Act, *[1925], applies * * * 

(2) Where the assessee is a 
Hindu undivided family, therfe 
shall be exempted under sub- 
section (J) any sums paid to 
effect an insurance on the life 
of any male member of the 
family or of the wife of any 
such member. 

(2) The aggregate of any 
sums exempted under this sec- 
tion shall not, together with 
any sums exempted under the 
* [second proviso] to sub-sec- 
tion (i) of section 7 “[and*" 
any sums exempted under sub- 
section (Z) of section 58F], 
exceed ®[in the case of an 
individual, one-sixth of, the 
total income of the assessee, or 
six thousand rupees, whichever 
is less, and in the case of a 
Hindu undivided family, one- 
sixth of the total income of the 
assessee, or twelve thousand 
rupees, whichever is less]. 

* These figures were substituted for the 

figures 'T897'' by Sec. 17 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* The words '*or to any Provident Fund 

which complies with the provisions of 
the Provident Insurance Societies 4ct, 
1912, or has been exempted from the 
provisions of that Act” were omitted 
by Sec. 5 of the Indian Income-tax 
(Amendment) Act, 1924 (XI of 
1924). 

* These words were substituted for the 

word ''proviso” by Sec. 17 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

* These words were inserted by Sec* 3 of 

the Indian Income-tax (Provident 
Funds ReUef) Act, 1929 (XII of 
19 ^). 

* These words were substituted for the 

words "one-sixth of the total hicbme - 
of the asse^^” by Sec/ 17 Of the 
^y^diaini Income-tax (AmencSm^it) > 
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In the Act of 1886, the corresponding provision was to be found in 

Sec. 5 (1) (g).^ /• 

^ Act VII of 1918 provided for this exemption by Sec* 12 (2). The 
maximum exemption permitted was one-sixth of the '‘income chargeable 
to tax” and not the "total income” of the assessee. 

In Act XI of 1922 the exemption was further extended. Under 

Sec. IS (2) ho tax was payable by a Hindu undivided family for any 

sums paid to effect an insurance on the life of any male member of the 
fahiily or of the wife of any such member. The maximum exemption 
was one-sixth of the "total income” of the assessee. 

The Amendment Act of 1939 (VII of 1939) has introduced certain 
changes. 

Changes introduced by Act VII of 1939 — 

lii (1) 'rhe old section had in view only the case of a male assessee; 
provision was made only in respect of sums paid to effect an insurance, 
or in respect of a contract for a deferred annuity, on the assessee's own 
life or on the life of his wife. 

The section as amended contemplates the case of a female assessee 

as well and the exemption is extended to sums paid to effect insurance 

on the life of her husband. 

(2) In the old section the maximum limit of exemption was fixed 
at one-sixth of the total income of the assessee. 

In the section after amendment a further restriction has been imposed. 
In the case of an individual, if one-sixth of his "total income” exceeds 
six thousand rupees, then the exemption is limited to the amount of six 
thousand rupees; in the case of a Hindu undivided family this limit has 
been fixed at twelve thousand rupees. 

English Law— 

• Under the English law relief in respect of life insurance premiums, 
etc., is provided for by Sec. 32 of the Income-tax Act of 1918, as amended 
by the Finance Act of 1920. 

The premiums and payments made under this section may be broadly 
divided into four classes, of which two are: — (a) premiums paid for an 
insurance on a man or woman’s life or on that of his wife or her husband ; 
(b) premiums paid for any contract for any deferred annuity on a man 
or woman’s life or the life of his wdfe or her hu.sband. 

Various restrictions are imposed by the section, some of which are 
given below. 

In the first place, the insurance is to be made with any insurance 
company legally established in the United KM^dom or in any 
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possession, dr Ja^ulfy carrying^ on business in jthe Uriited Kingdom^ with 
a registered friendly society or with underwriters, , while the contract for 
deferred annuity should be piade with any such insurance company, with 
a registered friendly society, with the National Debt Commissioners or 
v/ith underwriters. 

Secondly, where insurances or contracts for deferred annuities* are 
made after 22nd June, 1916, then no relief is to be granted except in 
respect of premiums or other payments payable for securing a capital 
sum on death, whether in conjunction with any other benefit or not, and 
no allowaiide is to be given in respect of premiums or payments payable 
during the period of deferment in respect of a policy of deferred assurance. 

Thirdly, the amount of premium must not exceed one-sixth of the 
total income from all sources; in respect of any premium or other payment 
payable on a policy for securing a capital sum on death (whether in 
conjunction with any other benefit or not) the amount must not exceed 
seven per cent, of the capital sum payable on death, excluding from sucH^ 
capital sum any bonuses, premiums returnable or any sum payable on the 
happening of any other contingency; in respect of any premiums or pay- 
ments to which this section applies and which are payable for securing 
any benefits in which a capital sum payable on death is not included, the 
amount on which the allowance is calculated must not exceed £100. 

After the amendment by the Finance Act of 1920, Sec. 26 (1), it is 
no longer required that the premiums or payments should be annual 
payments; payment under a single premium policy is now quite a good 
ground for allowance being made under Sec. 32 of the English Income- 
tax Act.^ 

The method of granting relief under the English law in this respect 
is quite different from that under the Indian law. The Indian law 
enjoins that the tax shall not be payable in respect of the sums paid for 
effecting insurance or for contract for securing a deferred annuity. But 
the English law by Sec. 32 only entitles a person ,to have the tax payable 
by him reduced by a sum representing tax on the premium calculated in 
the manner laid down in the section. 

Effect of Exemptions — 

It is obvious that the amount of income-tax payable by an assessee 
will be affected b)’^ the exemption granted under Sec. 15. For determination 
of the reduced amount of tax see Sec. 17 (2). 

Insurance on life — 

The insurance contemplated by Sec. 15 is life insurance. 

^Kphj^ pp. 21-2^ 
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The persons whose life insurance comes under tlfe purview of this 
section zft : — 

(a) assessee. 

(b) assessee’s wife, or assessee’s husband, as the case may be. 

(c) male member of a Hindu undivided family. 

(d) wife of such member. 

There is no provision for the insurance on the lives of the children 
of the assessee or other relations as such. 

Deferred annuity — • 

Exemption is granted in respect of the contract for a deferred 
annuity on the life of the following persons: — 

(a) assessee. 

(b) assessee’s wife, or assessce’s husband, as the case may be. 

The exemption in this respect is not extended to the Hindu undivided 

Provident Fund — 

Contributions made to any Provident Fund also come within the 
exemption of Sec. 15. Such Fund must be controlled by the Provident 
Funds Act, 1925. See also Sec. 58F (1) for exemption in respect of 
contributions to a recognized Provident Fund. 

Tax $hall not be payable — 

The section only lays down that *'the tax shall not be payable in 

respect of any sums Clearly enough, it docs not follow that these 

sums are to be excluded in computing the total income of the assessee. 
See also Sec. 16 (2) which expressly lays down that any sums exempted 
under Sec. 15, besides certain other sums, shall be included in computing 
the total income of the assessee. 



Old Section. 


New Section. 


16 . (1) In computing the 

Exemptions total income of an 

and exclu- 
sions in de- assessee sums ex- 

termining empted underthe 

income. proviso to sub-sec- 

tions (1) of section 7, ^the- 

second and third provisos to 

section 8, sub-section (2) of 

section 14 and section 15, shall 

be included. 


16. * [ ( f ) In computing the 
total income of an assessee — 
(a) any sums exempted 
under the second pro- 
^dso to wsub -section (1) 
of section 7, the second 
and third provisos to 
section 8, sub-section 
(2) of section 14 and 


~ ■ " ’Sub-sections (1) and (2) were stibMi* v 

’Inserted by the Indian Income-tax tuted by Sec. 18 of the In^an Intnin^ ' 

(Second Amendment) Act, 1933 tax (Amendment) Act, 1939 (VII of " 

(XVm of 1933). 1939). 



S, !«.] 


COMPUTATION OP TOTAL INCOME -1^9 

New Section. 

section 15 shall be in- 
cluded; 

(b) when the assessee is a 
partner of a firm, then, 
whether the firm has 
made a profit or a loss, 
his share (whether a 
net profit or a net loss) 
shall be taken to be any 
salary, interest, com- 
mission or other remu- 
neration payable to him 
by the firm in respect 
of the previous year 
increased or decreas^ 
respectively by his 
share in the balance of 
the profit or loss of the 
firm after the deduction 
of any interest, salary, 
commission or other re- 
muneration payable to 
any partner in respect 
of the previous year: 

Provided that if his share so 
computed is a loss, such 
loss may be set off or 
carried forward and set 
off in accordance with 
the provisions of sec- 
tion 24 ; 

(c) all income arising to 
any person by virtue of 
a settlement or disposi- 
tion whether revocable 
or not, and whether 
effected before or after 
the commencement of 
the Indian Income-tax 
(Amendment) Act » 

1939, from assets re- 
maining the pro|)erty of 
the settlor :pr disponer. 
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New Section. 

shall be deemed to be 
income of the settlor 
or disponer, and all in- 
come arising to any 
person by virtue of a 
revocable transfer of 
assets shall be deemed 
to be income of the 
transferor : 

Provided that for the 
purposes of this clause 
a settlement, disposi- 
tion or transfer shall be 
deemed to be revocable 
if it contains any pro- 
vision for the retrans- 
fer directly or indirect- 
ly of the income or 
assets to the settlor, 
disponer or transferor 
a right to reassume 
power directly or in- 
directly over the in- 
come or assets : 

Provided further that the 
expression ‘settlement 
or disposition’ shall for 
the purposes of this 
clause include any dis- 
position, trust, cove- 
nant, agreement, or ar- 
rangement, and the ex- 
pression ‘settlor or dis- 
poner’ in relation to a 
settlement or disposi- 
tion shall include any 
person by whom the 
settlement or disposi- 
tion was made : 

Provided further that this 
clause shall not apply 
to any income arising 
to any person by virtue 
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Old Sectioc. 


( 2 ) For the purposes of sub- 
section (2), any sum mentioned 
in clause (a) of sub-section (2) 
of section 14 shall be increased 
by the amount of income-tax 
payable by the company in 
respect of the dividend received. 


New Section. 

of a settlement or dis- 
position which is not 
revocable for a period 
exceeding six years or 
during the lifetime of 
the person and from 
which income the set- 
tlor or disponer derives 
no direct or indirect 
benefit but that the 
settlor shall be liable 
to be assessed on the 
said income as and 
when the power to re- 
voke arises to him. 

(2) For the purposes of in- 
clusion in the total income of an 
assessee any dividend shall be 
deemed to be income of the pre- 
vious year in which it is paid, 
credited or distributed or deem- 
ed to have been paid, credited 
or distributed to him and shall 
be increased by the amount of 
income-tax (but not super-tax) 
payable thereon calculated at 
the rate applicable to the total 
income of a company for the 
financial year in which the divi- 
dend is paid, credited or distri- 
buted or deemed to have been 
paid, credited or distributed: 

Provided that when any por- 
tion of the profits and gains of 
the company out of which such 
dividend has been paid, credited 
or distributed or deemed to 
have been paid, credited or dis- 
tributed was not liable to in- 
come-tax in the hands of the 
company, the incomei-tax to be 
added tinder this section sh^U 
he calcvdated upon prdy 
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Old Section. 


®(5) In computing the total 
income of any individual for 
the purpose of assessment, there 
shall be included — 

(a) so much of the income of 
a wife or minor child of 
such individual as arises 
directly or indirectly — 

(i) from the membership 
of the wife in a firm of 
which her husband is 
a partner; 

(it) from the admission of 
the minor to the bene- 
fits of partnership in a 
firm of which such 
individual is a part- 
ner; 

(in) from assets trans- 
ferred directly or in- 
directly to the wife by 
the husband otherwise 
than for adequate 
consideration or in 
connection with an 
agreement to live 
apart; 

(iv) from assets trans- 
ferred directly or in- 
directly to the minor 
child, not being a mar- 
ried daughter, by such 
individual ; and 

• Inserted by the Indian Income-tax 
(Amendment) Act, 1937 (IV of 
(1937). 


New Section. 

proportion of the dividend as 
the amount of the profits and 
gains of the company liable to 
income-tax bears to the total 
profits and gains of the com- 
pany.] 

^[(5) In computing the total 
income of any individual for 
the purpose of assessment, 
there shall be included — 

(a) so much of the income of 
a wife or minor child of 
such individual, as arises 
directly or indirectly — 

(i) from the membership 
of the wife in a firm of 
which her husband is a 
partner; 

(ii) from the admission of 
the minor to the bene- 
fits of partnership in a 
firm of which such in- 
individual is a partner; 

(Hi) from assets transferred 
directly or indirectly to 
the wife by the husband 
otherwise than for ade- 
quate consideration or 
in connection with an 
agreement to live 
apart; or 

(iv) from assets transferred 
directly or indirectly to 
the minor child, not 
being a married daugh- 
ter, by such individual 


* 'Diis sub-section vas added by Sec. 2 
of the Indian Income-tax ( Aihend- 
maat) Act, (IV of : 
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Old Section. 


(&) SO much o£ the income 
of any association of in- 
dividuals consisting of 
such individual and his 
wife as arises from 
assets transferred to the 
association by such in- 
dividual. 


New Section. 

® [otherwise than for 
adequate considera- 
tion], and 

(&) so much of the income of 
any * [person or associa- 
tion of persons] ♦ 

as arises from assets 
transferred [otherwise 
than for adequate consi- 
deration to the person or 
association] by such in- 
dividual “[for the benefit 
of his wife or a minor 
child or both].] 

• These words were inserted by Sec. 18 

of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939), 

• These words were substituted for the 

words “association of individuals”, 
ibid. 

• The words “consisting of such indivi- 

dual and his wife” were omitted, 
ibid. 

• These words were substituted for the 

words “to the association”, ibid, 

• These words were added, ibid. 


History — 

In Act VII of 1918 the corresponding section was Sec. 13 which ran 
as under: 

"In computing the total income of an assessee for the purposes' 
of Schedule 1, salaries and deductions exempted under the 
proviso to Sec. 6(1), income mentioned in Sec. 12 ( 1 ) , and sums 
paid under Sec. 12 (2) shall be taken into account”. 

Section 16 of the Act of 1922 as it stood originally consisted of Sub- 
sections (1) and (2). The words '"second and third” were inserted by 
Sec. 6 of the Indian Income-tax (Second Amendment) Act, 1933. This 
was necessitated by the changes in Sec. 8 brought about by the same 
Amendment Act: Sub-section (3) was added by the Amendment Act of 
1937 (Act IV of 1937). 

The Amendment Act of 1939 has made many additions and alterations 
to the section. 

: Thi^ lays down a manner of computing the /total income*, 

Eor diefeUtiott S^tion 2 (IS) . 
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Analysis of the Section — 

1. The items to be computed must satisfy the requirements of being 
income, profits or gains: 

St Lucia case, (1924) A.C. 508. 

Definition of ‘income— Sec. 2 (6C). 

Definition of ‘total income' — Sec. 2 (15). 

2. The income, profits and gains must be cov-ered by Sec. 4 (1). 

, 3. (o) Certain items are to be deemed to be the income of a person 
though as a matter of fact these may not be his income: 
Sec. 16 (1) (c). 

(b) Certain items though they may not be income of the previous year 

arc to be deemed to be income of that year: Sec. 16 (2). 

(c) Certain items though actually income of a third person shall 

be included in the income of a person: See. 16 (3). 

4. In bringing in ‘income’ the method of accounting to be followed 
should be guided by Sec. 13. 

Section 16 (1) (a): — Sums to be included: 

(i) Sums exempted under Second Proviso to Sec. 7 (1) — 

any sum deducted from the salary for the purpose of securing 
a deferred annuity to him or of making provision for his wife 
or children, 

N,B. — This exemption applies only when salary is payable by or 
on behalf of the Crown and when deduction is made in accordance 
with the condition of service. 

Maximum limit of deduction— of salary. 

(ii) Sums exempted under second and third provisoes to Sec. 8 — 

2nd Proviso — interest on tax-free securities of Central Government. 
3rd Proviso — interest on tax-free securities of Provincial Govern- 
ments. 

(iii) Sums exempted under Sec. 14 (2) — 

(a) a partner’s share of profits in an unregistered firm when firm 

paid tax. 

(b) share of a member of an association of persons which he is 

entitled to receive: 

(iv) Sums exempted under Sec. 15 — 

(a) premia for Life Insurance, etc., on own life or on the life of 

husband or wife, or on the life of a male member of Hindu 
undivided family or of the wife of such member. 

(b) contribution to provident fund. 

(v) Special items in a case of a partner of a firm: Sec. 16 (1) (li). 

(vi) Statutory income of a person: 

(a) items to be deemed to be income of a person: Sec. 16 (1) (c)* 
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(b) items to be deemed to be income of a period: Sec. 16 (2). 

(vii) Certain third person’s income: Sec. 16 (3), 

Section 16 (1) (b): — Special case of a partner of a firm: 

(i) salary, interest, commission or other remuneration payable to him 
by the firm in respect of the previous year; 

(ii) his share in the balance of the profit or loss of the firm. 

N.B . — For the above purpose, profit or loss of the firm shall be 
determined after deducting any interest, salary, commission or other 
remuneration payable to any partner in respect of the previous year. 
[See in this connection Sec. 10 (4) (b)]. 

N,B . — If the total of (i) and (ii) be loss, such loss may be set 
off or carried forward according to the provisions of Sec. 24 . 

Section 16 (1) (c): — 

Compare Chapter V-B, Sec. 44D. 

(i) If as a result of any settlement or disposition certain assets remain 
the property of the settlor or disponcr — 

all income arising from such assets shall be settlor.’s or disponer’s 
income. 

Proviso (3) applies to this clause: 

Income shall not be settlor’s income: — 

(1) If the settlement or disposition is not revocable — 

(a) for a period exceeding six years 
or (b) during the life time of the settlor or disponer 
and (2) the settlor or disponer does not derive any direct or indirect 
benefit from the income. 

(ii) When the assessee makes a revocable transfer of assets: — 

all income arising from such assets shall be treated as his income. 

Section 16 (1) (c). Proviso (1): — Revocable settlement, disposition or 
transfer: 

(1) if it contains any provision for retransfer directly or 
indirectly, 

(a) of the income 
or (6) of the assets 

to the settlor, disponer or transferor 
or (2) if it in any way gives a right to reassume power directly or 
indirectly, 

(a) over the income 
dr (b) over the assets 

to the settlor, disponer or transferor. 

S^tion 16 (1) (c), Proviso (2) Settlement or disposition: 

eriy disposition, trust, covenaiUji ag^ 
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Section 16 (2) — Re Dividend: 

See also Sec. 2 (6A) for definition of "dividend”. 

Dividend (I) paid, credited, distributed to the assessee 

or (II) deemed to have been paid, credited or distributed to 
the assessee 

plus income tax payable thereon calculated at the rate applicable 
to the total income of a company for the financial year in 
which the dividend is paid, etc., 

shall be included in the total income of the assessee. 

Proviso to Sec. 16 (2) — 

If any portion of the profits or gains of the company was not liable 
to income-tax 

income-tax to be added under the above provision shall be calculated 
on the proportionate basis. 

Section 16 (3) — -Income of wife and minor children — 

No change in clauses (a) (i) to (iii). Inclusion of wife’s and minor 
children’s income under certain circumstances. 

Clause (a) (iv) now is limited to tranfers otherwise than for 
adequate consideration. 

Clause (b) — Formerly when husband and wife formed an associa- 
tion of individuals and assets were transferred to the association by the 
husband income arising from such assets was treated as income of the 
husband. 

Now its application is extended to any person or association of 
persons — assets are to be transferred to such person or association by 
the husband — ^transfer must not be for adequate consideration — if the 
transfer be for the benefit of his wife or minor child or both, income 
from such assets will also be treated as income of the husband. 

English Law — 

For English law corresponding to Sec. 16 (1) (c) and the provisoes 
thereto see Sec. 20 of the United Kingdom Finance Act, 1922, under which 
income under revocable and certain other dispositions are to be treated as 
income of the disponor. Three different classes of income come within 
its purview. Sec. 20 (1) (a) covers cases in which the person who, directly 
or indirectly, made the disposition can by the exercise of any power of 
appointment, power of revocation or otherwise, obtain the beneficial enjoy- 
ment of the income for himself without the consent of any other person. 
Sec. 20 (1) (b) covers cases where the disposition is one not made for 
vkluable and sufficient consideration and the income is applicable for the 
benefit of some person other than the disponor for a period not exceeding 
six years. Under Sec. 20 (1) (c) come cases where the income is ma#; 





EJNGLISH LAW 1077 

applicable for the benefit of a child of the disponor for some period less than 
the life of the child. The application of S. 20 (1) (c) is, however, controlled 
by Sec. 21 of the United Kingdom .Finance Act, 1936. These three provi- 
sions have been held to be not mutually exclusive. • Hence where a person 
bound himself to pay an annuity for three years to his son who was, at the 
date of the bond, of full age it was held that though the annuity could not 
come within Sec. 20 (1) (c) it still came under Sec. 20 (1) (b) and therefore 
the annuity was the income of the father [Gillies vs. Commissioners of 
Inland Revenue (1928), 14 T.C. 329]. Mutual dispositions made by two 
persons for the benefit of each other's children have been held to be one 
disposition for the purposes of Sec. 20 (1) (c) [Commissioners of Inland 
Revenue vs. Clarkson-W ebb (1932), 17 T.C. 451; (1933) 1 K.B. 507]. 
A power of revocation exercisable with the consent of a third party does 
not render an annuity payable '‘for some period less than the life of the 
child" within the meaning of Sec. 20 (1) (c) until and unless the power is 
exercised and hence the annuity is not to be deemed to be the income of 
the settlor [Trustees of Watson vs. Wigghts, (1934) A.C. 264; 17 T.C. 728], 
But these provisions do not operate to make chargeable any income not 
within the ambit of the Income Tax Acts [Marchioness^ of Ormonde vs. 
Brown (1932), 17 T.C. 333; Perry vs. Astor and Adamson vs. Duncan's 
Executors (1933-35), 19 T.C. 255; (1935) A.C. 398], 

The English Act does not contain any provision exactly similar to 
Sec. 16 (3). 

There is, however, provision as regards married women. Proviso 1 to 
Rule 16 of the General Rules lays down that the profits of a married woman 
living with her husband shall be deemed to be the profits of the husband and 
shall be assessed and charged in his name, and not in her name or the name 
of her trustee.^ 

Section Explained ; — 

Calculation of Total Income — 

It has been observed by Madeod, C.J., that Sec. 16 gives no direction 
as to how the total income is to be computed. “All that one can say is that 
'total income’ means the total amount of income, profits or gains from all 
sources, including (1) certain receipts on which an assessee is exempt from 
paying income-tax, and (2) the amount of tax deducted at the source by 
companies when paying dividends” ICommissioner of Income Tax vs. P. 5. 
Mellor, (1924), 48 Bom. 504= (1924) Bom. 361 = 1 I.T.C. 320]. 

In this case the assessee was a partner in a registered firm. For the 
purpose of income tax for the year 1922-23 the basis of assessment was the 
profits of the year ending September 30, 1921. During that year the 

* For a detailed discusdon <A the position of married women under the En|^di law 
of ipcome see IfcaeUun’e X<ow e/ /wewe TVnt, 293-299, 
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assessee’s share in the partnership was three-sixteenths. At the time of 
assessment for the year 1922-23 the constitution >f the firm had changed 
and the assessee had become entitled to a three-eighths share. It was held 
that in calculating his total income for the previous year the assessee was 
bound only to include the profits which he actually received from the firm. 

Bonus on shares — 

An assessee was shareholder in a company. The company kept aside 
for some years a certain sum for distribution as bonus to directors. The 
assessee. objected to such payment. After some years the matter was com- 
promised and the assessee was paid a lump sum as his share in the amount 
reserved. It was held that the amount was part of the assessee's income in 
the year of receipt and did not represent his profits for the previous year 
[In re Vernon Milward Bason, (1927), 55 Cal. 987-= (1928) Cal. 729= 
32 C.W.N. 574=2 I.T.C. 523]. 

Interest on Tax-free securities — 

Interest on tax-free securities is not deductible for calculating super- 
tax [Currimbhoy Ebrahim Baronetcy Trust vs. Commissioner of Income Tax, 
(1934), 61 LA. 209= (1934) P.C. 116=7 I.T.C. 195]. 

Unrealised Decree — 

There is nothing in the definition of '‘total income’' in Sec. 2 (15) or 
in Sec. 16 which would imply that the "total income" was to include an 
amount which had been decreed but which had not been received [per 
Bennet, J., in In re Jagmandar Das Vaish, (1934), 57 All. 737= (1935) 
All. 378]. 

Dividend paid without deduction of tax — 

See Ctdl vs. Inland Revenue Commissioners, (1939) 3 All. E.R. 761. 
In this case the appellant received £21,000 as his dividend on his holding of 
ordinary shares in a company without deduction of income tax. The taxing 
authorities added £7,000 as representing income tax in respect of this divi- 
dend, thereby raising the assessment to £28,000 for the purposes of sur-tax. 
It was held by the House of Lords that as the dividend was paid without 
deduction of tax, the amount received was the gross sum and not a "net" 
sum [within the meaning of the Finance Act, 1931, Sec. 7 (2)] and that 
the appellant should, therefore, be assessed upon the sum of £21,000, being 
the amount actually received. 

(5) In computing the total in- 
come of any individual for the 
purpose of assessment, there 
shall be included — 

(a) so much of the income 
of a wife or minor child 
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of such individual as 
arises directly or in- 
directly — 

ijc 5jc 5|s Hk 

(Hi) from assets trans- 
ferred directly or in- 
directly to the wife 
by the husband 
otherwise than for 
adequate considera- 
tion or in connection 
with an agreement 
to live apart ; or 
(iv) from assets trans- 
ferred directly or in- 
directly to the minor 
child, not being a 
married daughter, by 
such individual 
otherwise than for 
adequate considera- 
tion ; and 

3ic 3ic :(< 4$ 

7^ ^ Hi 

Assets transferred directly or indirectly to the wife (or to the child)-^ 

Sub-section (3) of Sec. 16 contemplates cases of genuine transfer of 
assets to the wife or the minor child and directs that their income shall be 
included in the income o'f the husband or the father as the case may be. 
The sub-section is not based on any assumption of any infirmity in the 
transfer itself. If the transfer be a mere sham transaction, the assets 
remain the assets of the alleged transferor and the income arising therefrom 
remains his income. Where a transfer is designed for the benefit of a wife ' 
or a minor child it is an indirect transfer to the wife or the child within the 
meaning of this Section. The transfer may directly be made to a third 
party. But if the substantial effect of the transfer be as if the same have 
been made, to the wife or the minor, it is a transfer made indirectly to them. 
The use of the word 'indirectly’ in the Section makes it amply clear that the 
wife or the child need not be given any present control over the assets as a 
result of the transfer. The word 'transfer’ does not necessarily imply full 
and complete transference pf ownership or interest of the transferor. Any 
interest created in the assets in favour of the . wife or the child entitling 
them to have the benefit of th^ihcpme arising from such assets would 
satisfy' tfiii. requirement - 
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The. following illustrations may throw some light on the meaning of the 
Section. 

In computing the total income of an individual his wife’s income from 
annuity arising from an Annuity Policy purchased by him from an’ Insurance 
Company is included under Sec. 16 (3) (iii). The assessee contends that 
this does not come within the purview of Sec. 16 (3), firstly, as this hicome 
does not arise from any asset that was transferred to his wife, and secondly, 
that this is not income at all, it being only a return of the lump sum, depo- 
sited with the Insurance Company which is returned to his wife, with 
interest, of course, by instalments. « 

The assets transferred to the Insurance Company may, however, be 
assets transferred indirectly to the wife within the meaning of Sec, 16 (3) 
(iii) as it was transferred for the benefit of the wife. The annuity, if 
income, will be income arising indirectly from the assets transferred within 
the meaning of the section. 

An individual created a trust in the United Kingdom whereby he trans- 
ferred shares in certain Indian Companies to the trustees appointed under 
a deed of trust with the stipulation that the income derived from the trust 
should be equally divided between his three children until they each attained 
the age of 25 or until the date of their marriage whichever event occurred 
earlier. 

In the year of account the trustees in accordance with the terms of the 
deed of trust divided the trust income {viz,, dividend amounting to 
Rs. 30,472) among the three children. The Income-tax Officer when 
assessing the individual included this sum in his assessment under the terms 
of Sec. 16 (3) (a) (iv), as in the year of account all three children were 
minors. 

The assets transferred to the trustees will be covered by Sec. 16 (3) 
Requirements of S. 16 (^v) being ‘'assets transferred indirectly to 

(3) (a) (iv). the minor child” within the meaning of that Section. 

The Section requires the following: — 

1. The income in question must be the income of minor child of the 
assessee. 

2. The income must arise directly or indirectly from certain assets. 

3. The assets must be the assets transferred directly or indirectly 

to the minor child. 

4. The transfer of assets must have been by the assessee. 

In the present case the assets in question are shares in certain Indian 
Companies. The income in question, viz,, the dividend, admittedly arose 
from these assets. It is also admittjed that these assets {viz., the shares in 
the Companies) were transferred by the assessee. The questidh, therefore, 
is whether in the facts and circumstances of this case as set out above the 
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* 

transfer can be said to be a transfer to the children directly or indirectly 
and, whether the income can be said to be the income of the children. 

The trust was ''to pay and apply the whole or such part as the trustees 
shall rin Their discretion think fit of the income thereof to or for the mainte- 
nance, education or benefit of the child and to accumulate the balance of 
such income as an accretion to the capital of the child's shai'e". So the 
amount must eithei* be utilized for the benefit of the children or must 
accumulate for them. The only question, therefore, is whether the assets 
from which this income arises can be said to be the assets transferred to 
the children directly or indirectly. 

It seems cases coming under Sec. 16 (3) will involve another difficult 
question, whether or not Sec. 16 (3) (a) refers only to such income 
of the wife or minor child as would attract the ai)plication of the Act. It 
seems that the Section allows inclusion into the total income of any indivi- 
dual of only such income of his wife or minor child as would have otherwise 
been assessable in the hands of the wife and the minor child under the Indian 
Income Tax Act. 

Income of wife or minor child as arises directly or indirectly from the 
assets transferred, etc. — 

Income is to arise from the assets transferred — it may arise either 
directly from such assets or indirectly therefrom. Suppose certain assets 
are transferred to the wife and the wife sells the same to a third x^arty and 
invests the yu'ice received by her in (say) purchasing shares in a joint stock 
company. Any dividend received by her on these shares will be her income 
arising indirectly from the assets transferred to her. But sui)x>ose she saves 
the income of the assets transferred to her and therewith purchases shares 
in a joint stock company. Any dividend received by her in respect of such 
shares will no doubt have this remote connection with the assets transferred 
to her. But it is difficult to say that even such income will be income arising 
indirectly from the assets transferred within the meaning of this sub-section. 
It may be income remotely arising from such assets, but not indirectly arising 
therefrom. 

Consideration — 

This term has not been defined in the Indian Income Tax Act. In the 
Indian Contract Act, Sec. 2 (d) it has been defined thus: 

"When, at the desire of the promisor, the promisee or any other 
person has done or abstained from doing, or does or abstains from 
doing, or promises to do or to abstain from doing, something, such 
act Qr abstinerice or promise calleda Consideration for the piomise.^ 

the C00ise term, has be» defined to mean : 

"thmg persmi to Whom a 
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Th^ consideration contemplated by this section is what is known as 
valuable consideration. Mere natural love and affection will not satisfy 
the condition. 

Adequate consideration — 

* There can be no absolute standard to test the adequacy of a considera- 
tion. ^ It will in each case depend on the circumstances of the case. 

Transfeired directly or indirectly — 

. The- transfers contemplated by Sec. 16 (3) (a) may be made either 
^rectly or indirectly. 

Express trust comes under the former category while implied trust 
" conies under the latter. 

See also the new Section 16 (1) (c). 

Total income' for super-tax — 

See Sec. 56 which lays down that the total income for the purposes of 
super-tax shall be the total income as assessed for the purpose of income-tax. 


Old Section. 

17. Where owing to the 
fact that the total 
income of any as- 
sessee has reached 
or exceeded a cer- 
tain limit he is liable 
to pay income-tax 
or ta.pay income-tax at a higher 
rate, the amount of income-tax 
payable by him .shall, where 
necessary, be reduced so as not 
to exceed the aggregate of the 
following amounts, namely ; — 

(a) the amount which 
would have been pay- 
able if his total income 
had been a sum less 
by one rupee than 
that limit, and 

(b) the amount by which 
his total income ex- 
ceeds that sum. 

No bhger required, because of 
the Introduction p{ tl^ slab system, 


New Section. 

47. (i) Where a person is 

not resident in 
tionrfT™ British India, and 

payable in is a British subject 

a^ca^T as defined in= sec- 

tion 27 of the Bri- 
tish Nationality and Status of 
Aliens Act, 1914, or a subject 
of a State in India or Burma, 
the tax, including super-tax, 
payable by him or on his behalf 
on his total income shall be an 
amount bearing to the total 
amount of the tax including 
super-tax which would have 
been payable on his total world 
income had it been his total 
income the same proportion as 
his total income bears to his 

This section was substituted by Sec 19^ 
of the Indian Income Tax (Amend- ' 
ment) Act, 1939 (Vn otl939). 

The word and figures, were substituted 
for the word and figures "Section 17- 
bv the Repealing and Amending Act^ ! 
1939 (XXXIV Qf 1939), 


Reductiemof 
tax when 
margin 
above a 
certain limit 
is small. 
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New Section. 

total world income ; and in the 
j case of any other non-resident 

person, the income-tax payable 
by him or on his behalf on his 
total income shall be at tbe 
maximum rate and the super- 
tax payable thereon shall be an 
amount bearing to the total 
amount of super-tax which 
would have been payable on his 
total world income had it been 
his total income the same pro- 
portion as his total income 
bears to his total world income. 

( 2 ) Where there is included 
in the total income of any 
asscssee any income (including, 
income from share in an 
unregistered firm, if assessed as 
such) exempted from tax by or 
under the provisions of this* 
Act, the income-tax excluding 
super-tax payable by the as- 
sessee shall be an amount 
bearing to the total amount of 
the income-tax excluding super- 
tax which would have been 
payable on the total income had 
no part of it been exempted the 
same proportion as the un- 
exempted portion of the total 
income bears to the total 
income.] 

Section explained — 

This section lays down the method of determining tax payable in 
certain special cases. • 

The two sub-sections of this section “determine the tax payable by 
non-residents with non-taxable foreign income and persons with exempted 
income which is included iii total income. The principle adopted is to 
calculate the tax (including super-tax) on the whole income of the assessee 
and levy ^thab proportion which the liable income bears to the whole 

incoriiig. ; importeiiit .point about this amendment is that the rate applied: 

'• to; .1^;. ■taKibl(^ncoin.ev'K.!::the'(-,tate- apph«ti$le.i\to:..t^ 
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case of non-British non-residents income-tax will be payable at the maximum 
rate*'. (Notes on Clauses). 

Not resident in British India — 

Among the persons brought within the scope of this Section one is a 
a person not resident in British India. (Sec See. 4A.) But there is 
nothing in the section to indicate when the said person is required to be 
non-resident in British India. A person may be non-resident during the 
year of assessment but resident during the previous year. Or he may be 
non-resident both during the. year of assessment and during the previous 
year. 

Having regard to the scheme of the Act the correct view would seem 
to be that this section will come into operation if the person is non-revsident 
in British India during the previous year. 

Section 4 (1) makes ‘residence’ or ‘non-residence’ during ‘previous year’ 
material for the purposes of assessment. 

British subject — 

The British ’subject contemplated b}’ Sec. 17 of the Indian Income-tax 
Act is a “British subject as defined in ’Sec. 27 of the British Nationality 
and Status of Aliens Act, 1914”. 

Section 27 of this English Act lays down that in that Act, unless the 
context otherwise requires, — 

“The expression ‘British subject’ means a person who is a natural- 
born British subject, or a person to whom a certificate of naturalization 
has been granted, or a person who has become a .subject of His Majesty 
by reason of any annexation of territory”. 

“Natural-born British sul)jcct” is defined in Sec. 1 of the said Act 
thus : — 

“(1) The following persons shall be deemed to be natural-born British 
subjects, namely: — 

(a) Any person born within His Majesty’s <lorninions and allegiance; 

and 

(b) Any person born out of His Majesty ’vS dominions whose father 

was, at the time of that person’s biilh, a British subject, and 
who fulfils any of the following conditions, that is to say, if 
either — 

(i) his father was born within His Majesty’s allegiance; or 

(ii) his father was a person to whom a certificate of 
naturalization had been granted ; or 


* The word and figures “section 27” were substituted for the word figure 
“section 17” by the Repealing and Amending Act, 1939 (XXXJV of 1939). 
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(iii) his father had become a British subject by reason of 
any annexation of territory; or 

(iv) his father was at the time of that personas birth in 
the service of the Crown; or 

(v) his birth was registered at a Jiritish consulate w’ithin 
one year or in special circumstances, with the consent of the 
Secretary of State, two years after its occurrence, or, in the 
case of a person born on or after the first dav of January, 
nineteen hundred and fifteen, who would have been a British 
subject if born before that date, within twelve months after 
the first day of August, nineteen hundred and twenty-two; 
and 

(c) Any person born on board a Jb'itish ship whether in foreign 
territorial waters or not : 

Provided that the child of a British subject, whether that child was 
born before or after the passing of this Act. shall be deemed to have been 
born within His Majesty’s allegiance if born in a place where by treaty, 
capitulation, grant, usage, sufferance, or other lawful means. His Majesty 
exercises jurisdiction over British subjects: 

Provided also that any person whose British nationality is conditional 
upon registration at a British consulate shall cease to be a British subject 
unless within one year after he attains the age of twenty-one or within 
such extended period as may be authorised in special cases by regulations 
made under this Act — 

(i) he asserts his British nationality by a declaration of retention 

of British nationality, registered in such manner as may be 
prescribed by regulations made under this Act; and 

(ii) if he is a subject or citizen of a foreign country under the law 

of which he can, at the time of asserting his British nationality, 
divest himself of the nationality of that foreign country by 
making a declaration of alienage or otherwise, he divests 
himself of such nationality accordingly. 

(2) A person born on board a foreign ship shall not be deemed to 
be a British subject by reason only that the ship was in British territorial 
waters at the time of his birth. 

(3) Nothing in this section shall, except as otherwise expressly 
provided, affect the status of any person born before the commencement 
of this Act. 

(4) The certificate of a Secretary of State that a person was at any 
date in the service of the Crown shall, for the purposes of this section, 
■■!>e.^;COriehisivc, 
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A State in India — 

According to Sec. 3 (27b) of the General Clauses Act (Act X of 
1897) inserted by the- Government of India (Adaptation of Indian Laws) 
Order, 1937— 

‘Indian State’ shall include any territory, whether described as a State, 
an Estate, a Jagir or otherwise belonging to or under the suzerainty of 
a Ruler who is under the suzerainty of His Majesty, and not being part 
of British India. 

Section 3 (27) of the same Act as substituted by the Government of 
India (Adaptation of Indian Laws) Order, 1937, lays down that ‘India’ 
shall mean British India together with all territory of any Indian Ruler 
under the suzerainty of His Majesty, all territories under the suzerainty 
of such an Indian Ruler, the tribal areas, and any other territories which 
His Majesty in Council may, from time to time after ascertaining the 
views of the Central Government and the Central Legislature, declare to be 
part of India. 

Pasrable by him or on his behalf — 

The tax that is to be determined under Sec. 17 is not necessarily payable 
by the assessee himself. It may as well be payable on his behalf, that is, 
by his agent. See Sec. 42. 

In case of non-resident British subjects or State subjects — 

The tax is to be calculated on the proportion basis. 

The method of calculation may be reduced to a formula thus : — 

(1) XTax on Total World Income. 

(2) X Super-tax on Total World 

Income. 

In case of other non-residents — 

Tax=at the maximum rate on the total income. 

Super-tan=-;j™p|!J55^^X Super-tax on Total World 

Income. 

Section 17 (2)— Computation of tax in cases of exemption — 

'This sub-section deals only with determination of income-tax and not 
super-tax. 

In this case the provisions may be summarized in a formula thus 

T.x= X Tttx on Total Income.. 

Total Income 

The super-tax in such case will* be the super-tax on ‘total income’. 



CHAPTER IV 
Di?,ductions and Assessment, 

Old Section. New Section. 


dXtioS 18 . (/)* 

source. 

(2) Any person responsible 
for paying any income charge- 
able under the head “Salaries” 
shall, at the time of payment, 
deduct income-tax ^but not 
super-tax on the amount pay- 
able at the rate applicable to the 
estimated income of the as- 
sessee under this head : 

Provided that such person 
may, at the time of making any 
deduction, increase or reduce 
the amount to be deducted 
under this sub-section for the 
purpose of adjitsting any 
excess or deficiency arising out 
of any previous deduction or 
failure to deduct. 

^{2 A) Notwithstanding any- 
thing hereinbefore contained, 
for the purpose of making the 
deduction under sub-section 
(2), there shall be included in 
the amount payable any income 
chargeable under the head 

* Repealed by the Indian Income-tax 

(Second Amendment) Act, 19^ 

(XVIII of 1933). 

* Inserted by the Indian Inconu-tax 

(Sacond Amendment) Act, 1933 

(XVin of 1933). 

* Insetted by the Indian Ihoome-tax 

(SecsiMid Amendment) Act, 1923 


18 . * -Is ♦ * 

(2) Any person responsible 
for paying any income charge- 
able under the head “Salaries” 
shall, at the time of payment, 
deduct income-tax ^[and super- 
tax] on the amount payable 
“[at a rate representing the 
average of the rates applicable 
to the estimated total income of 
the assessee under this head] : 

Provided that such person 
may, at the time of making any 
deduction, increase or reduce 
the amount to be deducted 
under this sub-section for the 
purpose of adjusting any excess 
or deficiency arising out of any 
previous deduction or failure to 
deduct. 

*[( 2 A ) Notwithstanding 
anything hereinbefore contain- 

’ Sub-section (1) was omitted by Sec. 7 
of the Indian Income-tax (Second 
Amendment) Act. 1933 (XVIII of 
1933). 

* These words were substituted for the 

words "but not super-tax” by Sec. 20 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

’ These words were substituted for the 
words "at the rate applicable to the 
estimated income of the assessee 
under this head”, ibid. 

* This sub-section was added by Sec. 2 of 

the Indian Income-tax (Second: 
Amendment) Act, 1925 (3C^ bf 
1925 ), 
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[S. 18. 


Old Section. 

“Salaries” which is payable to 
the assessee out of India by or 
on behalf of Hhe Crown, and 
the value in rupees of such 
income shall be calculated at the 
prescribed rate of exchange. 


(5) The person responsible 
for paying any income charge- 
able under the head ‘Tntere.st 
on .securities” shall, Sinless 
otherwise prescribed in the case 
of any security of the ^Central 
Government at the time of 
pa)nnent. deduct income-tax 
*hiit not super-tax on the 
amount of the interest payable 
at the maximum rate. 

* 'Hie Government of India ( Adapta- 

tion of Indian Laws), Order, 1^7. 

* Inserted by the Indian Income-tax 

(Second Amendment), Act, 1933 

(XVIH of 1933). 


New Section. 

ed for the purpose of making 
the deduction under sub-section 
(2), there shall be included in 
the amount payable any income 
chargeable under the head 
“Salaries” which is payable to 
the assessee out of India by or 
®[on behalf of the Crown], and 
the value in rupees of such 
income shall be calculated at 
the prescribed rate of ex- 
change. ] 

“[(22?) Any person respon- 
sible for paying any income 
chargeable under the head 
‘Salaries’ to a person not 
resident in Briti.sh India shall 
at the time of payment deduct 
income-tax at the maximum 
rate and also super-tax at the 
rate or rates applicable to the 
estimated income of the as- 
sessee under this head.] ; 

(5) The person responsible 
for paying any income charge- 
able under the head “Interest 
on securities” .shall, ^[unless 
otherwise prescribed in the case 
of any .security of the “[Central 
Government] ], at the time of 
payment, deduct income-tax 
’^[but not super-tax] on the 

* These words were substituted for the 

words “on behalf of Government” by 
the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

* This sub-section was inserted by Sec. 20 

of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* These .words were inserted by Sec. 7 of 

the Indian Income-tax (Second 
Amendment) Act, 1^3 (XVIII of 
1933). 

* These words were substituted for the 

words "Government of India” by the 
Government of India (Adaptation of 
Indian Laws) Order, 1987. 
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Old Section. 


^Provided that where the 
Income-tax Officer gives a 
certificate m writing (which 
certificate he shall give in every 
proper case on the application 
of the assessee) that to the best 
of his belief the total income of 
a recipient will be less than the 
minimnni liable to income-tax 
or zvill be liable to a rate of 
income-tax less than the niaxi- 
muni rate, the person responsi- 
ble for paying any income 
herein referred to to such reci- 
pient shalf until such certificate 
is cancelled by the Income-tax 
Officer, pay the income without 
deduction or deduct the tax at 
such less rate, as the case may 
be. 

Inserted by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


New Section. 

amount of the interest payable 
at the maximum rate. 

®[ Provided that where the 
Income-tax Officer gives a 
certificate in writing (which 
certificate he shall give in every 
proper case on the application 
of the assessee) that to the best 
of his belief the total income 
^®[or the total world income] 
of a recipient will be less than 
the mininmin liable to income- 
tax or will be liable to a rate 
of income-tax less than the 
maximum rate, the person 
responsilile for paying any 
income ’^[referred to in this 
.sub-section or in sub-section 
(2B), as the case may be], to 
such recipient shall, until .such 
certificate is cancelled by the 
Income-tax Officer, pay the 
income without deduction or 
deduct the tax at such less rate, 
as the case may be. 

'^[(3 A) Any person respon- 
sible for paying to a person not 
resident in British India any 
interest not being ‘Interest on 
Securities’, or any other sum 
chargeable under the provisions 
of this Act, shall, at the time 


• This proviso and sub-sections (3A) to 
(3D) since renumbered (3B) to 
(3E) were inserted by Sec. 7 of the 
Indian Income-tax (Second Amend- 
ment) Act, 1933 f XVIII of 1933). 

These words were inserted by Sec. 20 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

These words, brackets, figure and lettesr 
were substituted for the words “hereto 
refeited Ux*\ ibid. 

® This stob-sectioh was. inserted hy Sec. 20 
of the todian Ihobmertax (Amend^^^^ 
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Old Section* 


^{3 A) Where the Income-tax 
Officer has reason to believe 
that the total income of any 
person residinfj out of British 
India to whom any interest not 
being ‘Interest on Securities’ is 
payable, will in any year exceed 
the maximum amount which is 
not chargeable with super-tax 
under the law^ for the time 
being in force, he may, by 
order in writing, require the 
person responsible for paying 
such interest to such person to 
deduct at the time of payment 
income-tax and su])er-tax at 
the rates determined by the 
Income-tax Officer to be appli- 
cable to the tf)tal income of 
such person iti that year. 


®(5B) Where the person 
responsible for paying any 
interest not being ‘Interest on 
Securities’ to any person pays 
to that person in any year an 
amount of sitch interest ex- 
ceeding in the aggregfate the 
maximum amount which is not 
chargeable with super-tax un- 
der the law for the time being 


' Inserted by the Indian Income-tax 
(Second Amendment) Act, 19^ 
(XVIII of 1933). 


New Section. 

of payment, unless he is him- 
self liable to pay income-tax 
thereon as an agent, deduct 
income-tax at the maximum 
rate.] 

Where the Income- 
tax Officer has reason to believe 
that the [total world income] 
of any person residing out of 
British India to whom any 
interest not being “Interest on 
Securities” ^®[or any other 
sum chargeable under this 
Act] is payable, will in any 
}’^ear exceed the maximum 
amount which is not chargeable 
with super-tax under the law 
for the time being in force, he 
may, by order in writing, 
require the person responsible 
for ^“[making such payments] 
to such person to deduct at the 
time of payment * super- 
tax at the rates determined by 
the Income-tax Officer to lie 
applicable to the “[total world 
income] of such person in that 
year. 

“[(5C)] Where the person 
responsible for paying any 
interest not being “Interest on 
Securities” “[or any other sum 
chargeable under this Act] to 


“ Sub-sections (3A), (3B)., (3C) and^ 
(3D) were resoectively re-humber^' 
(3B), (3C), (3D) and (3E). iW. ' 
These words ■were substituted for fte, 
words "total income”, ibid. 

** These words were inserted, 

" These words were substituted for the ' 
^words "payiuf suA mterert’^ S'? 
The words "income-ta*^^^ 

; ■ pnutted, fWf, ■ ■■ 
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Old Section. 

in force, the person responsible 
for paying such interest shall, 
if he has not reason to believe 
that the recipient is resident in 
British India, and no order 
under sub-section (3 A) has 
been received in respect of such 
recipient, deduct at the time of 
payment income-tax on the 
total amount of such interest 
at the rate appropriate to such 
total, and super-tax on the 
amount by which such total 
exceeds the maximum amount 
not chargeable with super-tax 
at the rate applicable to such 
excess. 


New Section. 

any person makes to that 
person in any year payments] 
exceeding in the aggregate the 
maximum amount which is not 
chargeable with super-tax un- 
der the law for the time being 
in force, the person responsible 
for ^“[making such payments], 
shall, if he has not reason to 
believe that the recipient is 
resident in Briti.sh India, and 
no order under “’[sub-section 
(3B)\ has been received in 
respect of such recipient, 
deduct at the time of payment 
■”* * * * super-tax on the 

amount by which '"^[the total 
amount of such payments] 
exceeds the maximum amount 
not chargeable with super-tax 
at the rate applicable to such 
excess. 


®(5C) Where the Income-tax 
Officer has reason to believe 
that any person, who is a 
shareholder in a company, is 
resident out of British India 
and that the total income of 
such person will in any year 
exceed the maximum amount 
which is not chargeable to 
super-tax under the law for the 
time being in force, he may, by 
order in writing, require the 
principal officer of the company 
to deduct at the time of pay- 
ment of any dividend from the 
company to the shareholder in 
that year super-tax at such 

V Ittorted by the tadian Incdni^tax 

. (Seo^d Amoidinent) . Ad, 19^ 


“■[(JD)] Where the Income- 
tax Officer has reason to believe 
that any person, who is a 
shareholder in a company, is 
resident out of British India 


'* See footnote No. 16 at p. 1090. 

” These words were substituted for the 
words “pays to that person in any 
year an amount of such interest , 
ibid. 

’• This word, firare, letter and brackets 
were substituted for the word, 
bracket, figure and letter “sub-section 
(3A”, ibid. 

“ The words “income-tax on the total 
amount of such Interest at the rate 
appropriate to sudi total, and” were 
omitted by Sec. 20 of the Indum 
Income-tax (Amoidment) Act, 1939 
(VII of 1939). 

” These words were substitute for the 
words "such total”, iWd. 

” Sub-sections (3A), (3B), (3C) and 
(3I» were resoktivdy re-riumbde 
(3B>, (SCh (30) and 



1092 IHt; iNMi^N iNCOMfe-tAiJC ACt 1$. 


Old Section. 

rate as the Income-tax Officer 
may determine as being the rate 
applicable in respect of the 
income of the shareholder in 
that year. 


^'(3D) If in any year the 
amount of any dividend or the 
aggregate amount of any divi- 
dends paid to any shareholder 
by a company (together with 
the amount of any Income-tax 
payable by the company in 
respect thereof) exceeds the 
maximum amount of the total 
income of a person which is not 
chargeable to super-tax under 
the law for the time being in 
force, and the })rincipal officer 
of the company has not reason 
to believe that the shareholder 
is resident in British India, and 
no order under sub-section 
(3C) has been received in 
respect of such shareholder by 
the principal officer from the 
Income-tax Officer, the princi- 
pal officer shall at the time of 
payment deduct super-tax on 
the amount of such excess at 

• Inserted by the Indian Income-tax 
(Secbhd Amendment) Act, 
(XVlIl of 1933), 


New Section. 

and that the total world 
income] of such, person will in 
any year exceed the maximum 
amount w'hich is not chargeable 
to super-tax under the law for 
the time lieing in force, he may, 
by order in writing, require 
the principal officer of the 
company to deduct at the time 
of payment of any dividend 
from the company to the 
shareholder in that year super- 
tax at such rate as the Income- 
tax Officer may determine as 
being the rate applicable in 
respect of the income of the 
shareholder in that year. 

If in any year the 
amount of any dividend or the 
aggregate amount of any divi- 
dends paid to any .shareholder 
by a company (together with 
the amount of any income-tax 
payable by the company in 
respect thereof) exceeds the 
maximum amount of the total 
income of a person which is not 
chargeable to super-tax under 
the law for the time being in 
force, and the principal officer 
of the company has no reason 
to believe that the shareholder 
is resident in British India, 
and no order under “^[sub- 
section (30)] has been 
received in respect of such 
shareholder by the principal 


” See footnote No. 22 at p. 1091, 

“ These words were substituted for the . 

words "total income’*, ibid. . 

“ This word, figure, letter and biadcets' v 
were substitute for ; &e wort^^^ 
brackete, figure ah# littte *aufci^? 
ti(Mi (3C)*’, iWd. 
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Old Action, 
the rate which would be 
applicable under the law for 
the time being in force if the 
amount of such dividend or 
dividends (together with the 
amount of such income-tax as 
aforesaid) constituted the 
whole total income of the share- 
holder. 


{4) All sums deducted in 
accordance with the provisions 
of this section shall, for the 
purpose of computing the 
income of an assessee, be 
deemed to be income received. 

(5) Any deduction made in 
accordance with the provisions 
of this section shall be treated 
as a payment of income-tax 
"'or super-tax on behalf of the 
person from whose income the 
deduction was made, or of the 
owner of the security, as the 
case may be, and credit shall be 
given to him therefor in the 
assessment, if any, made for 
the following year under this 
Act : 


I09i 

New Section, 
officer from the Income-tax 
Officer, the principal officer 
shall at the time cf payment 
deduct super-tax on the amount 
of such excess at the rate which 
w'ould be applicable under the 
law for the time being in force 
if the amount of such dividend 
or dividends (together with 
the amount of such income-tax 
as aforesaid) constituted the 
whole total income of the 
shareholder. ] 

{4) All sums deducted in 
accordance with the provisions 
of this section shall, for the 
purpose of computing the 
income of an assessee, be 
deemed to be income received. 

(5) Any deduction made in 
accordance with the provisions 
of this section ®®[and any sum 
by which a dividend has been 
increased under sub-section 
(2) of section 16] shall be 
treated as a payment of income- 
tax ‘“[or super-tax] on behalf 
of the person from whose 
income the deduction was 
made, or of the owner of the 
security "’[or of the share- 
holder], as the case may be, 
and credit shall be given to him 
therefor in the assessment, if 


- by die Indian Income-tax 


“ These words were inserted by Sec. 20 
of the Indian Income-tax (Amende 
ment)Act. 1939 (VTl (tf 1939). 

” These words were inserted by S«x 7 of 
the Indian Income-tax (Seocind 
Amendment) Act, 1933 (XVIII of 
1W3). 

" These words wei« inserted byi Sefc vW; 
Of the. Indian inemm^tax:^! 
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Old Section. 


Provided that, if such person 
or such owner obtains, in 
accordance with the provisions 
of this Act, a refund of any 
portion of the tax so deducted, 
no credit shall be given for the 
amount of such refund ; 

“Provided further that where 
such person or owner is a 
person whose income is in- 
cluded under the provisions of 
sub-section (5) of section 16 
in the total income of another 
person that person shall be 
deemed to be the person or 
owner on whose behalf pay- 
ment has been made and to 
whom credit shall be given in 
the assessment for the follow- 
ing year. 


(6) All sums deducted in 
accordance with the provisions 
of this section shall be paid 
within the prescribed time by 
the person making the deduc- 
tion to the credit of the 
"^Central Government, or as the 
Central Board of Revenue 
directs. 


• Inserted by the Indian Income-tax 
(Amendment) Act, 1937 (IV of 
1937). 

The Government of India (Adapta- 
tion of Indian Laws) Order, 1937. 


[S. id. 

New Section. 

any, made for the following 
year under this Act; 

Provided that, if such person 
or such owner obtains, in 
accordance with the provisions 
of this Act, a refund of any 
portion of the tax so deducted, 
no credit shall be given for the 
amount of such refund. 

““ [ Provided further that 
where such person or owner is 
a person whose income is 
included under the provisions 
of ‘“[clause (c) of sub-section 
(1) or sub-section (5) of 
section 16, section 44-D, or 
section 44-E.] in the total 
income of another person 
““[such other person] shall be 
deemed to l)e the person or 
owner on whose behalf payment 
has been made and to whom 
credit shall be given in the 
assessment for the following 
year.] 

(d) All sums deducted in 
accordance with the provisions 
of this section shall be paid 
within the prescribed time by 
the person making the deduc- 
tion to the credit of the 
“‘[Central Government] or as 

This proviso was added by Sec. 3 of 
the Indian Income-tax (Amendment) 
Act, 1937 (IV of 1937). 

These words, brackets, letters and 
figures were substituted for the words, 
brackets and figures *'sub-section (3) 
of section 16'’ by Sec. 20 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

“ These words were substituted for the 
words “that person”, ibid. 

These words were substituted for the 
words “Government of India” by the 
(Government of India (Adaptatidij^of 
Indian I^ws) Order, 1937, : ^ ^ 


THfi Indian iNCbMifi-f aX act 
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Old Section. 


(7) If any such person does 
not deduct and pay the tax as 
required by under this 

section, he shall, without pre- 
judice to any other conse- 
quences which he may incur, 
be deemed to be assessee in 
default in respect of the tax. 


''Provided that the Income- 
tax Officer shall not make a 
direction under sub-section (I) 
of section 46 for the recovery 
of any penalty from such 
person unless satisfied that .such 
person has wilfully failed to 
deduct and pay the tax. 

(8) The power to levy by 
deduction under this section 
shall be without prejudice to 
any other mode of recovery. 


* Insert^ . by the Indian Income*tax 
• -XEecitod Am«idbnent) Act, ■ 
(XWH of 1933). 

^ Subidtuted. by the Indi^ hieoh^twc 


New Section. 

the ’^[Central Board of 
Revenue] directs. 

(7) If any such person does 
not deduct •‘*'*[or after deduct- 
ing fails to pay] the tax as 
required by “*|or under] this 
section, ®°[he, and in the cases 
specified in sub-sections (5£)) 
and (3E) the company of 
which he is the principal 
officer] shall, without prejudice 
to any other consequences 
which ®®[he or it] may incur 
be deemed to be ^'’[an assessee] 
in default in respect of the 
tax: 

•‘^[Provided that the Income- 
tax Officer shall not make a 
direction under sub-section (I) 
of section 46 for the recovery 
of any penalty from such 
person unless satisfied that such 
person has wilfully failed to 
deduct and pay the tax.] 

(8) The power t® levy by 
deduction under this section 
shall be without prejudice to 
any other mode of recovery. 


These words were substituted for the 
words “Board of Inland Revenue" by 
Sec. 4 and Sch. of the Central Board 
of Revenue Act, 1924 (IV of 1924). 

These words were substituted for the 
words "and pay" by Sec. 20 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

These words were inserted by Sec. 7 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

' These words were substituted for the 
word "he” by Sec. 20 of the Indian 
InGon»-tax (Amendment) Act, 1^ 
(Vn of 1939) . 

These words were substituted for the 
word ‘Ipersrtially" by 7. of die,. 


Indian Incpmertax:: (^^ Amebdr 
n^t) pt ia?3>r 
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Old Section. 

(P) Every person deducting 
income-tax ^or super-tax in 
accordance with the provisions 
of sub-section (3), ®(3A), 

(3B), (3C) or (3D) shall, at 
the time of payment of interest, 
or dividends, furnish to the per- 
son to whom such payment 
is made a certificate to the 
effect that income-tax ’^or 
super-tax has been deducted, 
and specifying the amount so 
deducted the rate at which the 
tax has been deducted, and such 
other particulars as may be 
prescribed. 


• Inserted by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


New Section. 

(P) Every person deducting 
income-tax “®[or super-tax] in 
accordance with the provisions 
of ®®[ sub-section (5), (3A), 
(3B), (3C), ■^^(3D) or 

(.?/')], shall, “[at the time 
of payment of the sum from 
which tax has been deducted], 
furnish to the person to whom 
^.■[such payment is made] a 
certificate to the effect that 
income-tax ®®[or super-tax] 
has been deducted, and speci- 
fying the amotmt so deducted, 
the rate at which the tax has 
been deducted, .and such other 
particulars as may be 
prescribed. 

“ These words were inserted by Sec. 7 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

*• These words, brackets and figures were 
substituted for the word, brackets and 
figure **sub-section (3)*', ibid. 

" These brackets, figures, letters and word 
were substituted for the word, 
bradeets, figure and letter '*or (3D)'* 
by Sec. 20 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939 (VII of 1939). 

These words were substituted for the 
words “at the time of payments of 
interest or dividends*', ibid. 

** These words were substituted for the 
words “the interest is paid" bv Sec. 2 
and Sch. I of the Repealing and 
Amending Act, 1935 (12 of 1935). 


History — 

Sub-section (1) of Sec. 18 was omitted by vSec. 7 of the Indian Income 
Tax (Second Amendment) Act, 1933 (Act VIII of 1933). See Appendix, 
page ccclxx. 


The Sub-section ran as follows — 

'Tncome-tax shall, unless otherwise prescribed in the case of any 
security of the Government of India, be leviable in advance by deduc- 
the time of payment in respect of income chargeable under th^ 

. ' (i) "Salaries'-; and 
.V (ii) ‘Interest on -securities', .. - ■ 
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See Appendix, page cccv. 

The above Sub-section corresponded with Sub-section (1) of Sec. 15 
of the Income Tax Act, 1918 (Act VII of 1918). See Appendix, page 
ccxxv. It should be remembered that under Act VII of 1918 income-tax 
for any year was leviable in respect of the income of that very year. The 
total income of the previous year was taken only as the basis for provisional 
assessment, Sec. 19 making provisions for final adjustment when the actual 
income of the year was ultimately ascertained. Consequently in Sec. 15 (1) 
the deduction authorized was the deduction of actual tax payable on such 
sums under the Act. When the Income Tax Act, 1922, was introduced 
income of any year became chargeable to tax only during a subsequent 
year. In such circumstances deductions of taxes from salaries and interest 
on securities at the time of payment would have been unwarranted specially 
in view of the further fact that the tax was, theoretically at least, made 
only an annual one. There was no knowing whether salary paid during 
any year would at all be chargeable to tax. To obviate this possible 
difficulty Section 18 (1) made income tax leznablc in advance in respect 
of these items. This was not inconsistent with the provision in Sec. 3 
charging tax for any year in respect of the income of the previous year, 
as this provision in Sec. 3 was ''subject to the provisions of this Act*'* 

Sub-section (2) — 

Corresponding to Sub-section (2) of Sec. 15 of the Income Tax Act, 
1918. See Appendix, page ccxxv and Appendix, page cccv. 

In Section 15 (2) of the Income Tax Act of 1918 the person directed 
to deduct the tax was "An employer or other person responsible for paying**. 
Act XI of 1922, Section 18 (2), directed "any person responsible for 
paying*’ to deduct the tax. 

The original Section 18 (2) in Act XI of 1922 directed only to deduct 
income-tax. The Amending Act XVIII of 1933 added the words "but 
not super-tax**. See Appendix, page ccclxx. The Amending Act VII of 
1939 substituted the w’^ords "and super-tax** for the words "but not super- 
tax**. The Amending Act VII of 1939 has also substituted the words "at 
a rate representing the average of the rates applicable to the estimated 
total income of the assessee under this head’*, for the words "at the rate 
applicable to the estimated Income of the as.sessee under this head**. 

Sub-section (2A) — 

This sub-section was added by Sec. 2 of the Indian Income Tax 
(Second Amendment) Act, 1925 (Act XVI of 1925). See Appendix, 
page, cccxxxvi. The words "on behalf of the Crown” were substituted 
for the words "on- behalf of Government” by the Government of India 
(Adaptation of Indian 



i:s. 18. 


toss THE INDIAN INCOME*TA^ ACT 

Sub«secUon (2B) — 

« This sub-section is newly introduced by the Amendiug Act VII of 
1939. 

Sub'section (3) — 

This corresponds to sub-section (3) of Sec. 15 of the Income Tax 
Act 1918. See App., page ccxxv. The words “unless otherwise pres- 
cribed in the case of any security of the’ Government of India” were 
inserted by the Amendment Act XVIII of 1933. See App., page ccclxx. 
The words “the Government of India” again were replaced by the present 
words “ the Central Goveniment” by the Government of India (Adaptation 
of Indian Laws) Order, 1937. 

The words “but not super-t.ax” were added by the Amending Act 
XVIII of 1933. These are still retained. So, under the head ‘Interest 
on securities’ super-tax is not to be deducted at the sources. 

The proviso to this sub-section as also the sub-sections (3B) to (3E) 
[originally numbered as (3A) to (3D)] were inserted by the Amending 
Act XVIII of 1933. See App., page ccclxx. The present Sub-section (3A) 
has been added by the Amending Act VII of 1939. 

In the Proviso the words “or the total world income” and the words 
“referred to in this Sub-section or in Sub-section (2B), as the case may be” 
have been added by Act VII of 1939. 

Sub-section (5) — The second proviso has been added by the Amend- 
ing Act VII of 1939. 

As to the provision for giving credit in the assessment made for the 
following year, see In re North British Life Assurance Co’s case (1937), 
41 C.W.N. 905 (920) = 1937 I.T.R. 349. But see now the Schedule, Rule 4. 

Sub-section (7) — ^The proviso to this sub-section was added by the 
Amending Act XVIII of 1933. 

Section Explained — 

Sec. 18 (2) — Deduction of tax at sources in respect of income under 
the head “Salaries”. See Rule 11, page 245. 

Person responsible for pa 3 nng — 

Such persons are indemnified by Sec. 65 of this Act. 

Section 18 (2), as it now stands, requires that “any person responsible 
for paying any income chargeable under the head salaries shall, at the time 
of payment, deduct income-tax, etc. etc.” In Act VII of 1918 Sec. IS ,(2) 
made similar provision in the following terras:^ — 

"An employer or other person responsible for paying any inconje 
chargeable under, the head 'Salaries’ shall,- at the time of j^ymefif,;- 
deduct income-tax, etc., etc,” 
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Under the statute of 1918 'an employer' as such was authorised to 
deduct tax and certain liability attached to his failure to make such deduc- 
tion. Now the law authorizes only 'the person responsible for paying’ to 
deduct such a tax and the liability consequent on the failure lo deduct also 
attaches to him. The question, therefore, is who is 'the person responsible 
for paying’ within the meaning of Sec. 18 (2) of the Income Tax Act. 
Ordinarily it is only the Income-tax authorities who can charge and realize 
tax. If any other person proceeds to retain a portion from a man’s dues 
on the ground that this portion is tax payable by him in respect of his dues, 
he must show clear authority for the purpose. It is, therefore, important 
to make it abvSolutely clear who are the persons, other than the Income-tax 
authorities, who are empowered by the statute to deduce tax from any 
tax-payer. 

The question is not free from difficulties. It seems that “the person 
liable to pay” is not necessarily “the person responsible for paying” within 
the meaning of this Section. In the absence of a contract to the contrary an 
employer is liable to pay the salary. If the employee does not get his salary 
he may sue the employer and realize it from him. But this ultimate liability 
for the salary does not necessarily make him “the person responsible for 
paying”. This person may be different from “the person liable for the 
salary” or “the person responsible for the salary”. Responsibility for the 
salary and responsibility for paying it may be in different persons. Some 
of the employer’s officers may, by assignment of duty, be “the person 
responsible for paying”. The section in the old Act by naming “An em- 
ployer Or other persons responsible for paying” seemed to indicate that an 
employer was also the person who could be said to be the person responsible 
for paying. The word "othe/ seemed to indicate this. Under the present 
section choice lies between the following persons: — 

1. Employer. 

2. Officer directing payment. 

3. Officer actually making payment. 

As between (2) and (3) it is not easy to see who is meant by the 
words “person responsible for paying” as used in this Sec. 18 (2). Is it 
the person who actually makes payment in the sense of handing over the 
money to the payee or is it the person who directs payment ? The difficulty 
in saying that the person who actually makes the payment may be the person 
responsible for paying within the meaning of this Section is that such a 
person need not even know why the amount is being paid. He need not 
even know whether the amount that is being paid by him is salary or any- 
thing chargeable to income-tax. It is only the person who directs payment 
who knows on what account payment is being made, — whether it is on 
account bf anything chargeable under the head ■'Salaiy^'. It may be that 
it if this person v^b is '^the person r^ponsible fbr paying” within.^ 
meanmg-of thU^ S He is aiijto to^dedt^ 18 
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and he is made liable if he fails to so deduct by Sec. 18 (7). But then 
there is some difficulty in this respect in view of the language used in Secs. 
18 (6) and 18 (7). No doubt if it be the duty of the person directing 
payment to deduct the tax it will, by reason of this statutory responsibility, 
be his duty to realize from the actual disburser the amount thus to be 
deducted and take steps under Sec. 18 (6). The difficulty, however, will 
arise when his direction to pay is not followed by an immediate actual 
payment. Till payment is made nothing is deductible as tax and then by 
the particular office arrangement the actual factum of payment need not 
come to the knowledge of the person directing payment at all. ^'his diffi- 
culty, however, is easily obviated by expressing the payment order in 
respect of the amount after deduction of the tax. 

It seems no bard and fast rule can be laid down in this respect and 
in each case facts and circumstances shall have to be scrutinised in order 
to find out the person who can be said to be ‘responsible for paying* within 
the meaning of this section. The old Income Tax Manual (7th Edition), 
para. 76 (iii), explained the words “person responsible for paying’* by 
saying that these should be interpreted as referring to the person entrusted 
by the employer with the duty of paying salaries and not the employer 
himself if he does not himself pay them. This interpretation did not 
necessarily refer to the person making actual payment. It referred to the 
person whose duty it was to pay salaries and not the person who simply 
paid the money in execution of another’s payment order. 

Income chargeable under the head "Salaries” — 

See Sec. 7. Both income-tax and super-tax will now be deducted. 

Rate at which deduction to be made — 

Tax is directed to be deducted at a rate representing the average of 
the rates applicable to the estimated total income of the assessee. The last 
three words, namely the words “under this head” refer to and qualify the 
words “the amount payable” and not the words “total income of the 
assessee”. The expression “total income under this head” would be mean- 
ingless in view of the definition of “total income” given in the Act. 

Sec. 18 (2A) — In respect of salary payable out of India by or oft 
behalf of the Crown. 

See Rule ll-A, page 245. 

Sec. 18 (3) — Deduction of income tax at sources in respect of income 
under the head “Interest on securities”. 

See Sec. 8. See also Rule 12, page 246. 

Only income-tax is to be deducted. 

Tax to be deducted at the maximum rate, on the amount of inlcrest ; 
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Sec. 18 (3A) — -Deduction of income-tax at sources — 

1. (a) In respect of any interest not being interest on securities, 
(b) In respect of any other sum chargeable to lax. 

2. When paying to a non-resident. 

See also Rule 12-A, page 246. 

Sec. 18 (3B) — Deduction of super-tax at sources in the above case 
under certain circumstances. 

See also Rule 12-A, page 246. 

Sec. 18 (3C) — Deductions in cases where the person responsible for 
paying has not reason to believe that the recipient is resident in British 
India. 

See Rule 12-A, page 246. 

Sec, 18 (3D) — Deductions in cases of dividends paid to non-resident 
shareholder in a company. 

See Rule 12-A, page 246. 

Sec, 18 (3E) — Deductions in cases where the person responsible 
for paying has not rea.son to believe that the shareholder is resident in 
British India. 

See Rule 12-A, page 246. 

Sec. 18 (4) — Read with Section 16. 

Sec. 18 (5) — Deductions made under the various clauses of this 
Sec. 18 shall be treated as a payment of income-tax or super-lax on behalf 
of the person from whose income deductions were made and credit shall 
be given to him therefor in the assessment, if any, made for the following 
year under this Act. 

It may be noticed that in order to entitle the assessee to get credit for 
such deduction all that is necessary is that assessment is made; for the 
following year under this Act. It is not necessary that that assessment 
should include the particular income from which deductions have been 
made. See North British Life Assurance case (1937), 41 C.W.N. 905. 
Of course, normally such income shall be included in the assessment for the 
following year. But even assuming that it is not so included, the assessee 
W'ill still be entitled to get the credit. He is entitled to get the credit only 
in the assessment for the following year. Credit will not be carried forward 
further. So if there be no assessment for the following year or if, though 
there is such assessment, no credit is given in that assessment the assessee 
cannot claim credit in any other assessment. Assessment for the following 
year, of course, need not be made in that year. All that is needed is that 
the assessment is for the following year ; it may take place in any subsequent 
year. See Secs. 23 and 24. In case there be no assessment for the following 
year the person may claim refund. See Secs. 48 and 49. For the tiiMe 
limit for such claim, see Sec. 50. 

: See also Sec. 51 which provides for penalties for. failure to deduct. 
;.,-x;teli,(^-rSctRul^s;l^l3-A:t6,l3-C^ 'v..--’. 
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Old Section. 

19. In the case of income 
Payment chargeable under 
in other ^any head other 
than “salaries’" or 
“interest on securities” , and in 
any case where income-tax has 
not been deducted in accordance 
with the provisions of section 
18, the tax shall be payable by 
the assessee direct. 


New Section. 

M19. In the case of income 
in respect of which provision is 
not made under section 18 for 
deduction of income-tax at the 
time of payment, and in any 
case where income-tax has not 
been deducted in accordance 
with the provisions of section 
18, income-tax shail be payable 
by the assessee direct.] 


^ Substituted by the Indian Income-tax * This section was substituted by Sec. 21 

(Second Amendment) Act, 1933 of the Indian Income-tax (Amend- 

(XVIII of 1933). ment) Act, 1939 (VII of 1939). 

Realization of Tax — 

Section 29 provides for notice of demand. 

Chapter VI (Secs. 45 to 47) deals with Recovery of Tax and 
|)enalties. 

Chapter V (Secs. 40 to 44) deals with special cases of liability to pay 
the tax. 

Special mode of realization in some special cases is provided for in 

New Section. 

*[19A. The principal officer 
of every company shall, on or 
before the 15th day of June* in 
each year, furnish to the pres- 
cribed officer a return in the 
prescribed form and verified in 
the prescribed manner of the 
names and of the addresses, as 
entered in the register of share- 
holders maintained by the com- 
pany, of the shareholders to 
whom a dividend or aggregate 
dividends exceeding such 
amount as may be prescribed in 
this behalf has or have beep 
distributed during the preced-^ 
ing year and of the amount so 


Chapter VA, Sec. 44B (3). 


Supply of 
Infonxiation 
regarding 
dividends. 


Old Section. 

49A. The principal officer 
of every company 
shall, on or before 
tlie 15 th day of 
June in each year, 
furnish to the prescribed officer 
a return in the prescribed form 
and verified in the prescribed 
manner of the names and of the 
addresses, as entered in the re- 
gister of shareholders main- 
tained by the company, of the 
shareholders to whom a divi- 
dend or aggregate -dividends 
exceeding such amount as may 
be prescribed in this behalf has 
or have been distributed during 


* Inserted by the Indian Income-tax * This section was inserted by Ste. 2 of 
(Amendment) Act, 1926 (XXIV of the Indian Income-tax (Amendment) 
(1926). Act, 1926 (JOav of 1926) 
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Old Section. New Section, 

the preceding year and of the distributed to each such share- 
amount so distributed to each holder.] 
such shareholder. 

See Rules 42 and 43, given below : — 

Rule 42: — ‘"A return shall be furnished by the principal officer of a 
Company under section 19-A in respect of a dividend or aggregate dividends 
if the amount thereof exceeds Rs. 5,000.” 

Rule 43: — '*The return by the principal officer of a Company under 
section 19-A shall be in the following form and shall be delivered to the 
Income-tax Officer who assesses the company: — 

Return under section 19-A of the Indian Income-tax Act, 1922, 
for the year 1st April 19 to 31st March 19 

Name of Company 

Address of Company 

(1) Resident Shareholders! Non-Resident Shareholders. 


Serial 

number 

Name, of 
Share holder 

Address of 1 

Date of Declaration 
of dividends 

(2) Amount of 
Dividends 



Share holder | 


Net 

Cross 

1 

2 

3 

4 

5 

6 

■M 





Rs. 

Rs. 


I, the principal officer of the Company, hereby certify 

that the above statement contains a complete list of the resident! non-resident 
shareholders of the Company to whom a dividend or aggregate dividends 
exceeding Rs. 5,000 was or were distributed in the period from the 1st 
April 19 to the 31st March 19 . 

Signature, 

Dated 19 . 

Note 1. — Separate forms diould be used for resident and non-resident shareholders. 
Note 2. — Where dividends are issued “free of income-tax,** the figure to be entered 
in column 5 is the sum actually paid, and the figure to be entered in column 6 is the 
aggregate of the sum so paid and the amount of income-tax payable by the Company 
in respect of the dividends. 

The Prificipal Officer of every company — 

See Definition given in Sec. 2 (12). 

Company: See Sec. 2 (6). 

Pivideiid: See Sec. 2 (6A). 

Prescribe fom and Prescribed manner-^ 

Trescribed' means prescribed by ndes made under this Art. Seo 
Sec;-2:-;ClO^^ 
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20 . 


Certificate 
by company 
toi^re- 
holders re- 
ceiving 
dividends. 


Old Section. 

The principal officer jof 
every company 
shall, at the time of 
distribution of divi- 
dends, furnish to 
every person receiv- 
ing a dividend a certificate to 
the effect that the company has 
paid or will pay income-tax on 
the profits which are being dis- 
tributed, and specifying such 
other particulars as may be 
prescribed. 


New Sectioa 

20. The principal officer of 
every company shall, at the time 
of distribution of dividends, 
furnish to every person receiv- 
ing a dividend a certificate to 
the effect that the company has 
paid or will pay income-tax on 
the profits which are being dis- 
tributed, and specifying such 
other particulars as may be 
prescribed. 


Form of the certificate — 

Jiule 14 : — ^The certificate to be furnished by the principal officer of a 
company under section 20 shall be in the following form : — 

{Name of Company). 

{Address of Company.) 

Date 

^Warrant for Rs. (in words and figures or, if the certificate is crossed 
by an entry ^in words stating that the amount of dividend is under the next 
multiple of Rs. 50 above that amount, in figures only) , 

being divided (‘) at the rate of Rs. (in words and figures per 

share for the (-) the period from to 

during the year ending on the day of 

19 , (®) on (*) shares in this Company, 

registered during the said period] on (Date) in the 

name of • This dividend was declared at 

tjie (®) meeting held on the (®) 

19 . 

HWe hereby certify that income-tax on the entire|such part as is 
liable to be charged to Indian Income-tax of the profits and gains of the 
Company, of which this dividend forms a part, has been, or will be duly 
paid by me] us to the Government of India. 

Signature. 

Date. 

(To be signed by the claimant.) 

(*) Or diiddend and bonus. 

(’) Year or half-year, as the case may be. 

(') Here enter whether free of income-tax or not 

(*) Here enter number and description of shares. 

(*} Here specify number and nature of meeting. 

{*) Here enter, date. 
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I hereby certify that the dividend above mentioned relates to shares 
which were my own property at the lime when the dividend was de- 
clared! during the period from to ‘ I on (Date) 

and were in the possession of 

Signature 

Date 


Validity of the certificate for the purposes of Refund — 

The certificates under this Section signed by the Principal Officer in the 
United Kingdom of the companies can be regarded as valid certificates for 
the purposes of Sec. 48 of this Act. vSee Commissioner of Income Tax^ 
Bombay vs. Major K. C. Goldie, [(1931), 55 Bom. 734=(1931) Bom. 420 
= 5 I.T.C. 228.] 


Supposed implication of Sec* 20 and of the form in which certificate is 
to be given — 


In Hungerford Inveslment Trust Co., In re [(1934), 62 Cal. 133 = 
39 C.W.N. 253=1935 I.T.R. 65] Mr. Justice Costello observed that Sec. 20 
in effect provides the machinery whereby a refund can be claimed. Jt was 
argued on behalf of the Commissioner of Income-tax that the certificate' 
given under Rule 14 was wide enough in its terms to cover the situation on 
the one hand where the income-tax had been paid on the entire profits x>v 
gains or on the other, where the income-tax had only been paid on such part 
as was liable to be taxed and that ‘‘the extent of those two ^alternative 
situations must be taken to indicate that the Act as a whole contemplates 
a situation where the dividends are paid out of the sum the whole of which 
has suffered tax in the case of a company which has distributed it by way 
cf dividends”. His Lordship was further asked to put a particular inter- 
pretation upon Sec. 14 (2) (a), as it was before the amendment of 1939, 
reading it in the light of the real meaning and intent of Sec. 20 and the 
subsequent sections and in particular Sec. 48. On this his Lordship 
observed; ‘Tt may be that there are inconsistencies between Sec. 14 (2) (a) 
and what is implied in the subsequent Secs. 20 and 48. That may be the 
position, though we do not think we ought to take the form of the certificate 
as giving an indication of what is the meaning of an antecedent section of 
the Act itself.” 


^20-A. 

Supply of 
information 
regarding 
interest* 


Old Section. 

The person respon- 
sible for paying and 
interest not being 
‘Interest c»n Securi- 
ties’ shall, on or 


’ Insertejl^ by the Indian lobiMae-tax 
tSebohd Aniehdajent jl ^ ;iAct, 1S33, 


New Section. 

^[20-A. The person respon- 
sible for paying any interest 
not being “Interest on securi- 
ties” shall, on or before the 


* This section wai 
the ln<Ban 
Aihendment) 

mh 


I inserted by Sec. 9 bf 
liicbme*thx (S 
Act, 1933 emu 
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Old Section. 

before the fifteenth day of 
June in each year, furnish to 
the prescribed Officer a return 
in the prescribed form and 
verified in the prescribed 
manner of the names and 
addresses of all persons to 
whom during the previous 
financial year he has paid 
interest or aggregate interest 
exceeding such amount not 
being less than one thousand 
rupees as may be prescribed in 
this behalf, together with the 
amount paid to each such 
person. 


New Section. 

fifteenth day of June in each 
year, furnish to the prescribed 
officer a return in the prescribed 
form and verified in the 
prescribed manner of the 
names and addresses of all 
persons to whom during the 
previous financial year he has 
paid interest or aggregate 
interest exceeding such amount 
not being less than ^[four 
hundred] rupees as may be 
prescribed in this behalf, 
together with the amount paid 
to each such person.] 


’ These words were substituted for the 
words “one thousand’' by Sec. 22 of 
the Indian Income-tax (Amendment) 
Act. 1939 (VII of 1939). 


Prescribed Officer to wbom return under this section is to be furnished — 

See Rule 43A which runs as follows: — 

43-A. “The return under section 20-A shall be in the following form 
and shall be delivered to the Income-tax Officer in whose jurisdiction the 
person responsible for paying interest resides ; — 

Return under section 20-A of the Indian Income-tax Act, 1922, for 
the year 1st April 19 to 31st March 19 

I hereby certify that the above statement contains a complete list of 
persons to whom interest or aggregate interest exceeding Rs. 1,000 was 
paid during the period 1st April 19 to 31st March 19 

Signature. 

Dated 19 


Old Section. 

21. The prescribed person 
in the case of every 
return.^ Government office, 
and the principal 
officer or the prescribed person 
in the case of every local 
authority, company or other 
public body or association, and 
every private employer shall 
prepare, and, within thirty 


New Section. 

21. The prescribed person 
in the case of every Govern- 
ment office, and the principal 
officer or the prescribed person 
in the case of every local 
authority, company or other 
public body or association, and 
every private emplbyer shall ; 
prepare, and, withm thirty^? 
days from the . 31st ' 
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Old Section. 

days from the 31st day of 
March in each year, deliver or 
cause to be delivered to the 
Income-tax Officer in the 
prescribed form, a return in 
writing showing — 

(a) the name and, so far 
as it is known, the 
address, of every per- 
son who was receiving 

. on the said 31st day 
of March, or has 
received during the 
year ending on that 
date, from the autho- 
rity, company, body, 
association or private 
employer, as the case 
may be, any income 
chargeable under the 
head “Salaries” of 
such amount as may 
be prescribed; 

(b) the amount of the 
income so received by 
each such person, and 
the time or times at 
which the same was 
paid; 


(c) the amount deducted 
in respect of income- 
tax from the income 
of each such person. 


New Section. 

March in each year, deliver or 
cause to be delivered to the 
Income-tax Officer in the 
prescribed form, ^[and verified 
in the prescribed manner], a 
return in writing showing — • 

(a) the name and, so far 
as it is known, the 
address, of every per- 
son who was receiving 
on the said 31st day of 
March, or has received 
^[or to whom was due] 
during the year ending 
on that date, from the 
authority, company, 
body, association or 
private employer, as 
the case may be, any 
income chargeable 
under the head “Sala- 
ries” of such amount 
as may be prescribed ; 

(b) the amount of the 
income so received *[or 
so due] by each such 
person, and the time 
or times at which the 
same was paid ^[or 
due, as the case may 
be]; 

(c) the amount deducted 
in respect of income- 
tax ^[and super-tax] 
from the income of 
each such person. 

* These words were inserted by Sec. ^ 

of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* Theae words were added, ibid. 


'llie prescribed jperaons to make return under this section: See Rule 
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Salaries of such amount as may be prescribed — 

See Rule 16 (p. 260). The minimum income under the head 'salaries’ 
is prescribed to be Rs. 1,600 per annum for the purposes of this section. 


Return of 
income. 


Old Section. 

22 . (1) The principal 

officer of every 
company shall pre- 
pare, and, on or 
before the fifteenth day of June 
in each year, furnish to the 
Income-tax Officer a return, in 
the prescribed form and verified 
in the prescribed manner, of 
the total income of the company 
during the previous year : 


New Section. 

22 . *[(f) The Income-tax 
Officer shall, on or before the 
1st day of May in each year, 
give notice, by publication in 
the press and by publication in 
the prescribed manner, requir- 
ing every person whose total 
income during the previous 
year exceeded the maximum 
amount which is not chargeable 
to income-tax to furnish, 
within such period not being 
less than sixty days as may be 
specified in the notice, a return, 
in the prescribed form and 
verified in the prescribed man- 
ner, setting forth (along with 
such other particulars as may 
be required by the notice) his 
total income and total world 
income during that year; 


Provided that the Income-tax 
Officer may, in his discretion, 
extend the date for the delivery 
of the return in the case of any 
company or class of companies. 


Provided that the Income-tax 
Officer may in his discretion 
extend the date for the delivery 
of the return in the case of any 
person or class of persons]. 


(2) In the case of any 
person other than a company 
whose total income is, in the 
Income-tax Officer’s opinion, 
of such an amount as to render 
such person liable to income- 
tax, the Income-Tax Officer 
shall serve a notice upon 
him requiring him to fur- 
nish, within such period, not 
being less than thirty days as 
inay be specified in the notice, 
a return in the prescribed form 


(2) In the case of any 
person ‘ . . . . whose 

total income is, in the Income- 
tax Officer’s opinion, of such an 
amount as to render such per- 
son liable to income-tax, the 


• This sub-section was substituted by 
Sec. 24 of tlie Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

The words "other than a compatiy*^ 
were omitted by S. 24 of the indiah 
Income-tax ( Amendment ) Act , 1^9 
(Vliof 1939). 
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and verified in the prescribed 
manner setting forth (along 
with such other particulars as 
may be provided for in the 
notice) his total income during 
the previous year. 


(3) If any person has not 
furnished a return within the 
time allowed by or under sub- 
section (1) or sub-section (2), 
or having furnished a return 
under either of those sub- 
sections, discovers any omission 
or wrong statement therein, he 
may furnish a return or a 
revised return, as the case may 
be, at any time before the 
assessment is made, and any 
return so made shall be deemed 
to be a return made^ in due time 
under this section. 

(4) The Income-tax Officer 
may serve on the principal 
officer of any company or on 
any pefson upon whom a notice 
has been served under sub- 
section (2) a notice requiring 
him, on a date to be therein 
specified, to produce, or cause 
to be; produced, such accounts 
or dotmmehts aa^^^ 


Income-tax Officer *[niay 
seiwe] a notice upon him 
requiring him to furnish, 
within such period, not being 
less than thirty days, as may 
be specified in the notice, a 
return in the prescribed form 
and verified in the prescribed 
manner setting forth (along 
with such other particulars as 
may be provided for in the 
notice) his total income ®[and 
total world income] during the 
previous year : 

‘(Provided that the Income- 
tax Officer may in his discretion 
extend the date for the delivery 
of the return.] 

(3) If any person has not 
furnished a return within the 
time allowed by or under sub- 
section (I) or sub-section (2), 
or having furnished a return 
under either of those sub- 
sections, discovers any omission 
or wrong statement therein, 
he may furnish a return or a 
revised return, as the case may 
be, at any time before the 
assessment is made. * 


(4) The Income-tax Officer 
may serve ®* * * on any 

• These words were substituted for the 

words “shall serve*’ by Sec. 24 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

• These words were inserted, ibid. 

• This oroviso was added, ibid. 

• The words “and any return so made 

shall be deemed to be a return m^de 
in due time under this sectlbn" wero 
omitted, ibid. 

• The words “on the pfincipal office ot 

any company or” w^e onaittedr . 
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Old Section. 


Provided that the Income-tax 
Officer shall not require the 
production of any accounts 
relating to a period more than 
three years prior to the pre- 
vious year. 


New Section. 

person '^[who has made a 
return under sub-section (1) 
or] upon whom a notice has 
been served under sub-section 
(2) a notice requiring him, on 
a date to be therein specified, 
to produce, or cause to be 
produced, such accounts or 
documents as the Income-tax 
Officer may require : 

Provided that the Income-tax 
Officer shall not require the 
production of any accounts 
relating to a period more than 
three years prior to the pre- 
vious year. 

**[(5) The prescribed form 
of the returns referred to in 
sub-sections (2) and (2) shall, 
in the case of an assessee 
engaged in any business, pro- 
fession or vocation, require 
him to furnish particulars of 
the location and style of the 
principal place wherein he 
carries on the business, profes- 
sion or vocation and of any 
branches thereof, the names 
and addresses of his partners, 
if any, in such business, pro- 
fession or vocation and the 
extent of the share of the 
assessee and the shares of all 
such partners in the profits of 
the business, profession or 
vocation and any branches 
thereof.] 


’ These words were inserted by Sec 24 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

’ This sub-section was added, ibid. 

Hiotory— - 

Under Sec. 10 of Act II of 1886 it was obligatory upon the principal , 
officer of every local authority, and of every company and 
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public body or association to furnish an annual return showing the names 
of the employees, their respective salary, annuity etc., and such other 
particulars. Section 1 1 made it compulsory for the principal officer of every 
company to furnish an annual statement of net profits. If the Collector 
had reason to believe that the statement was incorrect or incomplete. Sec. 
12 empowered him to require officers of companies to produce accounts. 
No such obligation to furnish return was imposed upon any individual. 
A person chargeable under Part IV (Other sources of Income) was 
assessed imder Sec. 17. If his income was two thousand rupees or upwards. 
Sec. 17 empowered the Collector to cause a notice to be served upon him 
stating certain particulars and requiring him to pay the amount stated 
therein within a certain period or to apply to the Collector to have the 
assessment reduced or cancelled. 

The Collector could invite returns from every person by a general notice 
or from a particular person by a special notice only if the Local Govern- 
ment had made rules under Sec. 18 authorizing him for the said purpose. 
Express provision in the Act itself empowering the Collector to call for 
return came through Sec. 2 of the Indian Income-tax t Amendment) Act, 
1917 (Act VII of 1917). 

In the Act of 1918 Sec. 17 provided for return by assessees. In 
substance it was not different from the corresponding provisions in the 
Act of 1886. 

In Act XI of 1922, provision was added for the making of a return 
when no return had been furnished by a person in due time or for the 
furnishing of a revised return if the return already made contained any 
omission or wrong statement. 

As regards the demand for production of accounts, the Act of 1918 

made it obligatory upon the Collector to call for accounts whenever he 
considered the return made by an assessee to be incorrect, even though he 
might not consider it necessary to call for accounts and might wish to 
dispose of a case by a personal interview with the assessee or his represen- 
tative. Moreover, the Collector was debarred from calling for accounts 
unless he first of all declared that a statement was incorrect or incomplete. 
The Income Tax Act of 1922 (XI of 1922) removed such obligation and 
restrictio.tji Under this Act an Income-tax Officer was not bound to call 
for accounts whether he considered it necessary or not ; on the other hand, 
he was given power to call for accounts whenever he considered it necessary. 

The Amendment Act of 1939 (Act VIT of 1939) has not brought 
about any ch^ge in this respect. 

/ TPifife Introduced by the Amendment Act in other resjpect? have 
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Proceedings in assessment — 

1. Jurisdiction— 

(а) who to assess— Sec, 5. 

(б) place of assessment — Sec. 64. 

2. Initiation — 

(a) Notice and Return — Sec. 22. 

{b) Service of Notice — Sec. 63. 

3. Assessment: Section 23 — 

(i) (a) Notice requiring production of accounts or documents 

which I.T.O. may require— Sec. 22 (4). 

(t) Notice requiring attendance or production of evidence on 
wliich assessee may rely — Sec. 23 (2). 

(c) Power to take evidence on oath — Sec. 37, 

(d) Power to call for information — Sec. 38. 

(e) Power to inspect the Register of members of any company 

and to take copies — Sec. 39. 

(ii) (a) Assessment on return — Sec. 23 (1). 

(b) Assessment on evidence — Sec. 23 (3). 

(c) Assessment on default — Sec. 23 (4). 

{d) Assessment to super-tax — vSec. 58. 

(iii) Special cases of assessment — 

(a) Partners of a firm instead of the firm — Sec. 23 (5). 

(b) Individual members of a Company, instead of the Com- 
pany — Sec. 23A. 

(c) Assessment in case of departure from British India — 
Sec. 24A. 

(d) Special provision relating to certain classes cf shipping — 
Chap. V-A, Secs. 44A to 44C. 

(e) Assessment in case of discontinued business — Sec. 25. 

(/) Assessment in case of succession to business — Sec. 26. 

4. Recovery of Tax — 

(i) Demand of tax~Sec. 29. 

(ii) Recovery — 

(n) deduction at sources and adjustment — Sec. 18 (2) to 
18 (5). 

(ft) from the assessee direct — Sec. 19, 44 and Chapter VI. 

(iii) Refunds— Chap. VII, Secs. 48 to 50. 

5. Supplementary proceedings — 

(i) Assessment of escaped income — Sec. 34. 

(ii) Correction of errors — See. 35. 

6. (a) Appeals, Review, Reference, etc.— Sec. 30, 31, 32, 33, 3*5. 

(ft) In case of assessment on defaultr-Sec, 27, 30. 
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7. Miscellaneous — 

Indemnity and prohibition of civil suits — Sec. 65 and 67. 


English Law — 

Part VI of the English Income Tax Act, 1918, gives provisions as to 
assessment. See Sections 98, etc., some of which are quoted below: 

Sec. 98. (1) The assessors appointed to execute this A(.t shall, within 

the time, and in the manner, directed by the 

General notices to deli- precept of the general commissioners, cause 
ver lists and statements. i . i • • • n 

[1842, s. 47.] general notices to be given, requiring all persons 

who, by this Act, are required to make out and 
deliver any list, declaration, or statement, to make out and deliver thd same 
to the respective assessors as therein directed within such time as shall be 
limited by the precept, not being later than twenty-one days from the date 
of the precept. 

(2) General notices shall be given by affixing a notice on, or near to, 
the door of the church or chapel and market house or cross (if any) of the 
parish for which the assessors act or, if the parish has no church or chapel 
or market house or cross, then on or near to the door of the church or 
chapel nearest to the parish. 

(3) The general notices so affixed shall be deemed sufficient notice to 
all persons resident in the parish, and the affixing of the same, in manner 
aforesaid, shall be deemed good service thereof. 

(4) The assessors shall cause the notices to be from time to time 
replaced, if necessary, during ten days before the time required for the 
delivery of the said lists, declarations, and statements. 

(5) Any person wilfully tearing, defacing or obliterating any such 
notice so affixed shall forfeit a sum not exceeding twenty pounds. ' 


Sec. 99. (1) The assessors shall, within the time directed by the precept 

Service by assessors of commissioners, give a particular 

particular notices. [1842, notice to every person chargeable within the 
ss. 48, 49.] limits wherein they act, requiring him, within such 

time as shall be limited by the preceipt, to prepare and deliver to the 
assessors all such lists, declarations, and statements as are required by this 
Act to be delivered. 


(2) A particular notice may be given either personally, or by leaving 
a notice at the dwelling-house, place of residence or place of bUvSiness of 
the person chargeable, or on the premises to be charged by the assessment. 

Ddivery and Section 112. {\) (a) On or before the day 

Uon of as«s8^ent8 and appojtited by the general commissioners, every 
statemoits. IlSiO, & 49.] assessor shall deliver to them — - 

: -(f) , his certifi<a^f under Schedules A, and E; 

I'.,. v.:'and' 
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(ii) all statementSiand lists which have been received by him before 
the appointed^day (rf). 

(b) Statements and lists received after the appointed day from persons 
to be charged shall be delivered to the commissioners. 

(2) On the delivery to the general Commissioners by the assessor of 
any certificates of assessments and of estimate, and their acceptance thereof, 
they shall forthwith deliver the same to the surveyor for examination. 

Section 112, If [the surveyor or (a)] the assessor does not receive 
Provisions for making statement from a person liable to be charged to 
tS^eScS^ed. tthe assessor shall (01 to the best of 

8. ^.1 his information and judgment — 

(a) make an assessment upon that person of the amount at which 
he ought to be charged under Schedules A, B, and E; and 
(ft) estimate the amount at which that person ought to be charged 
under ScheduleD, and make a return to the commissioners 
of the name and address of that person and of any other 
particulars which the commissioners may require. 


120. (1) The general commissioners shall take into consideration the 

Allowance of assess- assessments under Schedules A, B, and E, 
delivered by the assessors, after they have been 
examined by the surveyor, and if he has not 
objected to the assessments and the commissioners 
are satisfied that they have been made truly and 
without fraud, and so as to charge the persons, properties, and profits to 
which they relate with the full tax which ought to be charged, they shall 
sign and allow them. (&) 


ments under Schedules A, 
B, and E, by general 
commissioners. [ 1^2, s. 
79; 1880, s. 56 and 
Second Schedule, Form 
2.1 


(2) If the surveyor objects to, and applies for the revision of, any 
such assessment, in writing, to the general commissioners any error, mistake, 
omission, or fraud in making the same, the commissioners shall, to the 
best of their judgment, rectify the assessment, so that the proper tax may 
be fully charged according to the intent and meaning of this Act. 

118^^8^52^^^^^”^^*'^^ surveyor discovers — 

that any properties or profits chargeable to tax have been omitted from 
the first assessments ; or 


(d) See Finance Act, 1930, s. 28 and First Schedule, Part I, as to Schedules A and 
B for a year of revaluation. 

(a) Finance Act, 1927, s. 46 and Fifth Schedule, Part III. Added as from 6 
April, 1928. 

(a) See Finance Act, 1930, s. 32, for special provisions with respect to returns of 
annual value (Schedules A and B) in London. 

(c) Finance Act, 1927, s. 46 and Fifth Schedule, Part III. Amended as from, 6 
April, 1928. Previously “he shair. 

(b) See Finance Act, 1930, s. 28 and First Schedule, Part 1, as tQ of 

annual value under Schedules A and B, ' ^ < 
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that a person chargeable has not delivered^ any statements, or has not 
delivered a full and proper statement, of" has not been assessed to 
tax, or has been under charged in the first assessments ; or 

that a person chargeable has been allowed, or has obtained from and in 
the first assessments, any allowance, deduction, exemption, abate- 
ment, or relief not authorised by this Act. 


then and in every such case — 

(i) where the tax is chargeable under Schedule A, B, or E: — 

(o) If the first assessments have not been signed and 
allowed, the surveyor shall amend the assessment and assess 
the person liable to the full amount, and at the full rate of 
tax, at which he ought to be charged ; 

(b) If the first assessments have been signed and allow^ed, 
the surveyor shall certify the particulars to the general com- 
missioners, who shall sign and allow an additional first 
assessment in accordance therewith ; 

Provided that any such additional first assessment shall be 
subject to appeal and other proceedings as in the case of a 
first assessment: 

(ii) where the tax is chargeable under Schedule D, the additional 

commissioners shall make an .assessment, on the person 
chargeable, in an additional first assessment, in such a sum 
as, according to their judgment, ought to be charged, and any 
such assessment shall be subject to objection by the surveyor, 
and to appeal. 

(2) An assessment may be amended, or an additional first assessment 

1907 23 than three (a) years 

^ after the expiration of the year of assessment. 


(3) Any assessments not made at the time when the first assessments 
are signed and allowed shall, as soon as they are 

(1880, s. 84.) made, be added to the first assessments, and to 

lire respective duplicates thereof, by means of separate forms of assessment 
and duplicate. (ft) 

A person chargeable under Schedule D has the option of requiring 
that assessment upon him shall be made by the Special Commissioners. 
[Section. 123]. Section 121 lays down the general mode of assessments 
under this Schedule. Where the assessee does not exercise the option 
granted by Sec. 123, all statements of profits or gains under Schedule D 

(a) Extended to six years (with savings as regards income-tax charged or 
surcharged on executors of a deceased person in respect of income which accrued before 
his death), see Finance Act, 1S23, s. 29 (1) (3). 

(I>) See Rt^nce 1930, s. 28 and First S<iiedule, Part I, as to assessments of 
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are to be laid before the Additional Commissioners who are to consider 
them after they have been! examined by the Survcg^or. If the Additional 
Commissioners are satisfied that a bom fide statement has been made and 
the Surveyor makes no objection the Additional Commissioners are to direct 
an assessment to be made in accordance with the statement. Proviso 3 to 

Sec. 121 (3) lays down the jirocediire to' be followed when the surveyor 

is dissatisfied. Assessments on railways are made by Special Commissioners. 
[Section 124]. 

Section 140 gives power to amend statements or schedules. Section 
140 (1) lays down that ''A person who has delivered a statement or 

schedule and discovers any omission or wrong statement therein, may 

deliver an additional statement or schedule rectifying the same, and shall 
not thereafter be liable to any proceeding by reason of his omission or 
wrong statement”, while according to Sec. 140 (2), “a person who has 
not delivered a statement or schedule, within the time limited, may deliver 
it at any time before proceedings for recovery of a penalty, incurred in 
respect of such non-delivery, have been commenced and thereafter no such 
proceedings shall be taken”. 

Part VII of the English Act (Secs. 133-152) contains provisions for 
Appeals. , 

Section Explained : — 

Proceedings in assessment — 

Section 22 — This section gives the procedure for initiation of the 
assessment proceedings. Initiation is an important 

Initiation. stage in the whole proceeding. Kor, though a 

proceeding duly started need not be completed during the year of assess- 
ment (61 I.A. 10), it is necessar}^ that it must be initiated during that 
year. Otherwise there will be escapement of assessment and Sec. 34 shall 
have to be resorted to. 

Before the amendment by Act VII of 1939 — 

(1) the Section by its sub-sections (1) and (2) made provisions for 

initiation of proceedings. Different procedure was laid down 
for different classes of assessees : 

(2) Sub-section (1) provided for the companies and laid down 

that the Principal Officer of every company shall prepare and 
on or before the iSth day of June in each year furnish the 
return. No notice from the Income Tax Officer calling for 
such a return was ^ecessar)^ In case of default assessment 
might proceed under Sec. 23 (4). 

(3) In all other cases, sub-section (2) made notice calling for 
return essential. No duty was cast upon anyone to make any 
return without such notice. If notice was not served within ■ 



1^.22 (I).} - ftfeSULt OF amendment III/ 

the year of assessment, assessment for that year could not 
thereafter proceed under this Section, It could proceed only 
under Sec. 34. 

As result of the amendment all classes of assessees including 
Companies are placed on the same footing in this respect. Sub-.scction (1) 
now applies to all assessees and prescribes a general notice to be published 
on or before the 1st day of May in each year. Sub-section (2) provides 
for notices to particular assessees, but makes such notices optional with 
the Income-tax Officer. In order to initiate a proceeding notice contem- 
plated by Sub-section (2) is not essential. 

22. {!) The Income-tax 

Officer shall, on or before the 
1st clay of May in each year, 
give notice by publication in the 
press and by publication in the 
prescribed manner, requiring 
every person whose total income 
during the previous year ex- 
ceedeci the maximum amount 
which is not chargealde to 
income-tax to furnish, within 
such period not being less than 
sixty days as may be specified 
in the notice, a return, in the 
prescribed form and verified in 
the i)rescribed manner, setting 
forth (along with such other 
particulars as may be required 
by the notice) his total income 
and total world income during 
that year : 

Provided that the Income-tax 
Officer may in his discretion 
extend the date for the delivery 
of the return in the case of any 
person or class of persons.- 


Requirement* ot Sec. 22 (1)— 

This sub-section has been introduced by the Amending Act VII of 
1939. It seems that by this amendment the legislature intended not only 
■to change the mode of service of the notice, but also to avoid notice to 
particular assessees by name. A general notice, as prescribed by Rule 18A^>; 
published in the general manner seems to have been intended by tla 
amemifeedt.--- ' 
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It may, however, be contended that the Sub-section as expressed does 
not dispense with notice to particular assessees by tiames: only the mode 
of service has been modified by the amendment. In order to appreciate 
this contention it should, first of all, be noticed, that the Section itself 
does not refer to any particular form of this notice. The Section speaks 
of its “publication in the prescribed manner*', but does not leave the notice 
itself to be prescribed. The section requires that “the Income-tax Officer 

shall give notice requiring “every person" whose total income 

exceeded the maximum to furnish a return, in the 

prescribed form Rule 18A (see pp. 264-266) purports to prescribe 

a form for this notice. The form thus prescribed says: “In pursuance 
of Sub-section (1) of Section 22 of the Indian Income Tax Act, 1922 
(XI of 1922) notice is hereby given to Every Person whose total income 

during the previous year exceeded the maximum to furnish a 

return in the prescribed form ", This form does not provide for 

naming the persons required to furnish the return. All such persons are 
sought to be included in the description “Every Person whose total income 
etc". The question is whether this is the form of notice that is contem- 
plated by sub-section (1) as it now stands. The sub-section lays down 
that the Income-tax Officer shall give notice requiring “every person" whose 
total income satisfies the conditions of this sub-section. It seems who is 
such a person must be determined by the Income-tax Officer and he must 
give notice requiring every such person so determined by name to furnish 
a return. Every such person must, it seems, be named in the notice so 
that he may know from the notice itself that he is required to furnish a 
return. The law is changed only in respect of service of the notice. Instead 
of personal service a general publication is now’ provided for. If only a 
jiotice in the form prescribed by Rule 18A w^as contemplated by the section 
then it would have been better expre.ssed thus: 

“The Income-tax Officer shall, give notice requiring that 

every person shall furnish, a return ". But the sub- 

section, as it now stands, makes it essential that by the notice every person 
of the requisite description should be required to furnish a return. 

There will, it seems, be some force in the above contention and as the 
question touches the very initiation of proceedings in assessment, the matter 
should be cleared up by the legislature. 

It will be pertinent to notice here that if Sec. 22 (1) be interpreted so 
as to require that the notice should name every person whose total income 
exceeded the maximum, then the fact that Rule 18A prescribes otherwise 
shall not improve the position. No doubt Sec. 59 (5) says that such Rules 
shall have effect as if enacted in the Act. But even then the Rules cannot 
override the provisions of the Act itself. See in this connection Queen 
vs. Bird and others (1898), 2 Q.B.D. 340 (345) ; Institute of Patent Agents 
ys. Joseph Lockwood, (1894) A.C. 347, per Lord Herschell, TL.C, 
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Even if a notice in the form prescribed by Rule 18A do not satisfy 
the requirements of sub-section (1), a particular notice under sub- 
section (2) will be a valid initiation of proceedings in respect of that 
particular person. 

It should be noticed here that default in complying with the requisition 
made by the notice under sub-section (1) will not result in an assessment 
under Sec. 23 (4). That section is not applicable to defaults in complying 
with such requisition. Such defaults arc met with penalties under Sec. 28. 
Failure to furnish a return in due time as required by sub-section (1) is 
not even an offence under Sec. 51. 

Form of Return — 

See Rules 19 and 19A, pages 266, et seq. See also sub-section (5) 
of this section. 

Return — 

Section 22 (1) lays down that the Income-tax Officer shall give notice 
requiring every person to furnish ‘'a return, in the prescribed form and 
verified in the prescribed manner, setting forth (along with such other 
particulars as may be required by the notice) his total income 

According to this provision — 

(1) the return is to be required by the notice; 

(2) the return is to be — 

(a) in the prescribed form 

and {b) verified in the prescribed manner; 

(3) the return is to be of his total income; 

(4) the return is to contain such other particulars as may be required 

by the notice. 

The form of Notice prescribed by Rule 18A requires a return 

(along with such other particulars as are required by the said form) 

The words *said form’ mean the form prescribed by Rule 19. See page 
266. Consequently this form of notice under Sec. 22 (1) requires that 
all the relevant particulars required by the prescribed form of return must 
be given in the return. So the return furnished shall not satisfy the 
requirements of the notice unless it gives these particulars as well. Sub- 
section (5) enacts that the form shall require certain particulars in the 
cases of business, profession or vocation. The prescribed form must require 
these particulars in these cases. But the form may require other particulars 
as well and the form of notice under Sec. 22 (1) as prescribed by Rule 
18A does not make any distinction between the particulars contemplated 
by Sub-section (5) and any other particulars required by the form 
prescribed by Rule 19. 

(2) In the case of any person 
^ose tcdal incom^^ isv ih the 
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such an amount as to render 
such person liable to income-tax, 
the Income-tax Officer may serve 
a notice upon him requiring him 
to furnish, within such period, 
not being less than thirty days, 
as may be specified in the notice, 
a return in the prescribed form' 
and verified in the prescribed 
manner setting forth (along 
with such other particulars as 
may be provided' for in the 
notice) his total income and total 
world income during the previ- 
ous year : 

Provided that the Income-tax 
Officer may in his discretion ex- 
tend the date for the delivery of 
the return. 


Tune for Return — 

Under Sec. 22 (2) the Income-tax Officer must give the proposed 
assessee at least thirty days’ time within which to file a return. If this 
minimum is denied the notice becomes entirely illegal and no subsequent 
extension of time will cure the defect that initially lay in the notice issued 
[/» re Kajori Mai Kalyan Mai, (1929), (1930) All. 209= (1930) A.U.J. 
78=3 I.T.C. 451]. This decision was relied on by the Lahore High 
Court in Jamna Dhar Potdar vs. Commissioner of Income-tax [(1934), 
(1935) Lah. 201=8 I.T.C. 191]. In this case their Lordships (Addi- 
son and Sale, JJ.) observed that the question whether a notice under Sec. 
22 (2) demanding return of income is ah initio illegal for not giving thirty 
days’ time is a question of law. 

The position has not been changed after the amendment of 1939. 
While notice under Sec. 22 (2) as it now stands is optional with the 
Income-tax Officer, the minimum period is mandatory still. 

See also Sec. 22 (3) in this connection. 

It is a pertinent enquiry whether a return made — 

(1) without setting forth the total income, 
or (2) without setting forth any of the particulars required by the 
notice, 

or (3) setting forth some of the particulars only and not setting forth 
the others, 

will be the return made for the purposes of Sec. 23 (4) and SeCi Si 
Sec. 23 (2) seems to make a distinction between return made bdt riot corii^ ; 
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plete and return made and complete. An incorrect returi^ if otherwise 
complete, will be the return made. But the question whether or not 
an incomplete return is the return made will have to be answered with 
reference to the nature and degree of the omission. It will, it seems, be a 
question to be determined with reference to the facts and circumstances 
of each particular case. 

It should be noticed here that the old Sec. 23 (4) came into operation 
if there were failure to make a return under Sub-section (1) or Sub- 
section (2) of Section 22. Now it applies only if there be failure to 
make the return required by any notice given. If the notice require 
the setting forth of any particulars along with the setting forth of the total 
income, a return furnished will not be the return required unless these 
particulars are substantially set forth. At the same time it may be un- 
reasonable to characterize a return as no return only because there has been 
omission in some immaterial details. 

Return Made — 

Statutory Rule 19 embodying the form of return to be submitted by 
the assessee has the same force as a section in the Act and a leturii which 
completely ignores its provisions cannot be considered as any return [Com* 
missioner of Income*iax vs. A. /?. A. N. Chettiar Firm, (1927), 6 Rang. 
21 = (1928) Rang. 108=2 I.T.C. 477]. In this case the assessee made a 
return in the prescribed form and under Head 5, the profits or income in 
money-lending business was shown as about Rs. 5,000. None of the details 
required under Note S was given and the income-tax authorities treated the 
return as no return at all and ultimately made the assessment under Sec. 
23 (4). It was held that the Income-tax authorities were justified in 
doing so. 

The decision of the Rangoon High Court was followed by the Lahore 
High Court (Addison and Sale, JJ.) in Commissioner of Income-tax vs. 
Lai Mohammad [(1934), (1935) Lah. 858=7 I.T.C. 347] where facts were 
similar to those in the Rangoon case and where, moreover, the return did 
not show the period to which the income related, the space provided for that 
purpose in the form of verification having been left blank. 

A return made by the signing of a prescribed form without any date 
^ with all the various columns left blank and the 

coluinn?\eftiS^! word “blank’' written against the item “total" 

accompanied by a covering letter in which it was 
explained that the firm in question carried on no business in the place is 
"no return’’ for the purposes of Sec. 23 (4) and hence the action under 
Sec. 23 (4) is justified [In re Rattan Chand-Duni Chand (1928), (1928) 
Lah. 729=3 LT.C. 69]. 

An assessee received a notice under Sec. 22 (2) requiring him to make 
a return in the pfi^cribed foitfi^a yerifi^ in the prescribed ra setting 
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forth his 'total income during the previous year. He did not fill up the -forth 
nor did he verify such form in the prescribed manner. Instead he wrote a 
letter to the Income-tax Officer intimating that the provisions of the Income 
Tax Act did not apply to his income. It was held that the assessee had 
failed to make a return under Sec. 22 (2) within the meaning of Sec. 23 (4) 
[Ananda vs. Commissioner of Income Tax, (1931), A.I.R. (1931) Pat. 
306= 5 I.T.C. 417]. 

If the asses.see deliberately fails to comply with the rule contained in 
Sec. 22 (2) , that the return is to be of the total income of the assessee, it 
is no return at all, and the Income-tax Officer can then proceed under 
Sec. 23 (4) [In re Abhey Ram Chunni Lai, (1932), (1933) All. 197= 
6I.T.C. 343]. 

A return made under Sec. 22 (2) on the form supplied with the omission 
of signatures and without verification, is not an incomplete return within the 
meaning of Sec. 23 (2). The act amounts to failure to .submit proper return 
[In re hehari Lai Chatter ji, (1933), 56 All. 418= (1934) All. 930=7 I.T.C. 
123]. 

Verification and Signature — 

If an assessee submits a return which does not bear the verification as 
required by the Act nor the signature of the assessee, that amounts to failure 
on his part to submit a proper return and in such a case the Income-tax 
Officer is justified in making the best judgment assessment under Sec. 23 (4) 
[Mathora Das Channu Lai vs. Emperor, (1933), (1934) All. 929=7 
I.T.C. 84]. 

This decision was followed in In re Behari Lai Chatterjee, f(1933), 
56 All. 418= (1934) All. 930=7 I.T.C. 123]. vSee also Ananda vs. Com- 
missioner of Income Tax, (1931), (1931) Pat. 306=5 I.T.C. 417], dis- 
cussed above. 

A return submitted by signing the prescribed form but leaving the 
various columns in the form blank and putting the word “blank” against 
the item of “total” is not a proper return and the Income-tax Officer can 
make the best judgment assessment under Sec. 23 (4) [In re Rattan Chand 
Duni Chand, (1928), A.I.R. (1928) Uh. 729=3 I.T.C. 69]. 

Agents may sign, verify and file returns on behalf of their principals. 

A ents si 'n nd Income-tax Officers' before 

verifytog* return^* ^ they accept such returns to satisfy themselves about 

the authority of such agents to do so [In re Com-: 
missioner of Income-tax, C. P. & U. P., (1935) Oudh 305]. 

Ineorrect Statement^ — ^Subsequent Rectification— - 

A merchant sent a letter to the Income-tax Officer Stating that he hatf 
made a mistake in the figures supplied by him on a previotis date; A stated ' 
^ent of the income in Hindi was also enclosed as also a prescribed 
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,form in Hindi. In his letter he requested the Income-tax Office to enter 
the figure written in the enclosed statement into a blank form sent by him 
and substitute the fresh return in place of the return made on the aforesaid 
previous date. It was held that the letter and its enclosure snd the blank 
form sent by the merchant did substantially amount to the making up of a 
return [Ganga Sagar vs. Emperor, (1929), (1929)A11. 919=4 I.T.C. 97]. 

Failure to Furnish Return — Consequence of — 

If a person fails to furnish a return within the time allowed by or 
under Sec. 22 (1) or Sec. 22 (2), he may furnish a return at any time 
before the assessment is made, and under Sec. 22 (3) this will be deemed 
to be a return made in due time. 

But any unconscionable or deliberate delay in furnishing return will be 
met with penalty. In case of failure under Sec. 22 (1) penalty will be 
imposed under Sec. 28. 

In case of failure under Sec. 22 (2) the assessee may suffer in three 
ways : — 

(1) He will be assessed by the Income-tax Officer under Sec. 23 (4) 

to the best of his judgment. 

(2) He may be penalized under Sec. 28. 

(3) He may be proceeded against under Sec, 51 and, on conviction 

before a Magistrate, shall be punishable with fine. 

Assessment after death of defaulter — 

See Sec. 24B. 

Where an assessee fails to make a return under Sec. 22 (2) it is not 
legal for the Income-tax Officer to make an assessment under Sec. 23 (4) 
after his death: \Commissioner of Income Tax, Bombay vs. Ellis C, Reid, 
(1930) 55 Bom. 312= (1931) Bom. 333=5 I.T.C. 100]. Beaumont, C.j:, 
in this case observed: 'In order that the Government may succeed and the 
assessment made in this case may be held legal I think, one must do a certain 

amount of violence to the language of Sec. 27, or else hold that 

the privilege conferred on a living person assessed under Sec. 23 (4) of 
getting the assessment set aside is not to be enjoyed by the estate of a 
deceased person — a distinction for which I can see no logical reason. One 
must also construe Sec. 29 so as to give to the word 'assessee* one meaning 
in one place and another meaning in another place.” 

Notice — ^Validity of — 

If the notice issued to an assessee under Sec. 22 (2) by an Income-ta^t 
Officer is illegal, the fact that the assessee accepted the notice from the said 
officr and applied for extension of time does not make any difference, that 
is, it cannot make the illegal notice legal. “No action of the assesaee^^^^c^^^^ 
give the Income-tax Officer jurisdiction , that the law does not give hini” 
\Ramakrishna Ramnath vs. Commissioner of Income 

Nag. vrii, . : ■ 
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Service of Notice — 

See S^. 63. 

A notice under Sec. 22 (2) need not be served personally on the 
assessee. Service of such notice on the agent is good service if the authority 
can be implied from the nature of work carried on by the agent on behalf 
of his principal. In the case of a recognized agent carrying on business 
in the name of the principal that would imply authority to accept such 
notices because the acceptance of notice is a matter which is connected 
with such trade or business [Sunder Lai vs. Commissioner of Income Tax, 
(1930), 10 Pat. 441 = (1931) Pat. 282]. 

In proper circumstances a minor son may be an agent of his father and 
when notice under Sec. 22 (2), issued by registered post, is delivered by the 
postman to a son found to be minor but possessed of ordinary Intelligence, 
the service of notice is a good service [In re L. C. De Sousa, (1932), 54 
All. 548= (1932) All. 374=6 I.T.C. 130]. 

Previous year — 

The Section requires a return of total income and total world income 
during the previous year. Sec. 2 (11) now defines previous year in respect 
of any separate source of income, profits and gains. A person may have 
separate previous years in respect of separate sources of his income. Sec. 
4 (1) defines total income of the previous year. It will mean total amount 
of income, profits and gains from different sources, such income, profits and 
gains being of the previous year according to their respective sources. 
Income, profits and gains will be of the previous year if, for example, these 
are received or are deemed to be received in such year ; or in some cases if 
they accrue or arise or are deemed to accrue or arise during such year ; or 
again in some cases if they are brought into or received in British India 
during such year. See Sec. 4(1). In order to be income of the previous 
year such income must satisfy the requirements of Sec. 4(1). 

Before the amendment also return was required to be of the total 
income of the previous year. It was held under that Section that a person 
might have two separate previous years for his separate business. But in 
his assessment he was to add the results of such different previous 
years and make his return on that basis [Mela Ram-Shib Dayal vs. Com- 
niissioner of Income Tax, (1937) Lah. 308= (1937 I.T.R. 329]. 

( 3 ) If any person has not 
furnished a return within the 
time allowed by or under sub- 
section (i) or sub-section (2), 
or having furnished a return 
under either of those sub- 
sections, discovers any omission 
or wrong statement therein, he 
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may furnish a return or a 
revised return, as the case may 
be, at any time before the assess- 
ment is made. 


There is nothing in this Sub-section (3) to say that any offence com- 
mitted with respect to a return made under the earlier sub-sections must 
be condoned if a true revised return be furnished. All that this sub- 
section provides is that this return would be treated as a return made in due 
time provided it is made before an assessment has been made {Ganga Sugar 
vs. Emperor, (1929) All. 919=4 I.T.C. 97]. Such a revised return, though 
filed out of the time allowed by the Income-tax Officer, shall have to be 
considered by him if filed before the assessment is made and shall have the 
cifect of preventing the assessment proceeding under Sec. 23 (4) on the 
ground of non-submission of return. See Protap Chandra Ganguly vs. 
Commissioner of Income Tax [(1930), (1932) Cal. 410=4 I.T.C. 418]. 


Before such a return can be disregarded, the assessee is entitled to a 
reasonable opportunity to produce any evidence upon which he might rely 
in support of the return [In re Messrs. Sadaram Puranchand, (1931) Cal. 
729=5 I.T.C. 459]. 


The maximum limit of the period within which a return made will be 

Return filed after a^- ^ the 

sessment order but before time when assessment is made. Hence a return 
service of demand notice, furnished after the assessment is made but before 
the service of the demand notice under Sec. 29 is not a valid return [Dhani 
Ram-Dharam Pal vs. Commissioner of Income Tax, (1936), A.I.R. (1936) 
Lah. 468=9 I.T.C. 233]. 


('Z) The Income-tax Officer 
may serve on any person who 
has made a return under sub- 
section {!) or upon whom a 
notice has been served under 
sub-section (2) a notice requir- 
ing him, on a date to be therein 
specified, to produce, or cau§e to 
be produced, such accounts or 
documents as the Income-tax 
Officer may require: 

Provided that the income-tax 
Officer shall not require the pro- 
duction of any accounts relajdng 
to a period more than three y^rs 
prior to the pri^ipus year, 
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Notice requiring production of accounts or dociipients as the Income-tax 
Officer may require — 

This Sub-section empowers the Income-tax Officer to call for whatever 
accounts or documents he may require. Sec. 23 (2), on the other hand, 
contemplates a notice in order to enable the assessee to produce whatever 
evidence he may w'ant to rely on. 

It has been observed that this Sub-section is very wide and gives the 
Income-tax Officer very wide powers. Thus, where profits were received 
by the assessee at Rawalpindi from business at Srinagar in Kashmir, it was 
held that the Income-tax Officer had power to call upon the assessee to 
produce his books of account relating to the Srinagar business [Radha Kisan 
& Sons VS, Commissioner of Income Tax (1926), A.I.R. (1927) Lah. 5= 
2 I.T.C. 345]. 

Person to be served with this notice — 

(1) who has made a return under Sub-sec. (1), 
or (2) upon whom a notice has been served under Sub-sec. (2). 

Nature of Notice — 

Section 22 (4) relates to accounts and documents which are in the 
possession, or under the control, of the person making the return. Hence 
calling for account books which the assessee is not in a position to produce 
is not justified under Sec. 22 (4) and non-production of such books cannot 
attract the operation of Sec. 23 (4) [Commissioner of Income Tax, Bombay 
vs, Bombay Trust Corporation, (1938), (1939) Bom. 43=40 B.L.R. 1222= 
1938 I.T.R. 445]. 

The word ^'require’* at the end of Sec. 22 (4) has been held to mean 
'^require as a piece of relevant evidence” and not to mean that the Income- 
tax Officer should ask for documents or account books which he does not 
think to be relevant at all [per Mukerji, J., in In re Ganga Sagar, (1930), 
S3 All. 451 = (1931) All. 417=5 I.T.C. 142]. 

At the same time the Income-tax Officer is the final arbiter as to what 
is required as relevant evidence under Sec. 22 (4) and it is for the assessee 
under this Sub-section to satisfy the requirement of the Income-tax Officer 
and not wffiat the assessee thinks the Income-tax Officer should in the cir- 
cumstances of the case have required. If, therefore, the Income-tax Officer 
calls for all account books and the a.ssessee produces some but withholds 
others, that amounts to non-compliance with the terms of the notice issued 
under Sec. 22 (4) even though the Income-tax Officer utilizes those accounts 
whicTi are produced by the assessee [Tulsi Das-Nagin Chand vs. Commis- 
sioner of Income Tax, Punjab, (1938), I.L.R. (1938) Lah. 551=A.I.R. 
1938 Lah, 551 = 1938 I.T.R. 385]. 

Time for this Notice— 

r (1) After a return has been made . under Sub-sec* (1) ; 
or (2) Afte^’ a tiotice has been under Sub-sec. (2), 
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No difficulty arises &s regards the first. The law now expressly em- 
powers the Income-tax Officer to call for accounts and documents even 
after the return has been filed under Sub-sec. (1). 

Regarding the second, a Division Bench of the Patna High Court 
expressed the view that a notice under Sec. 22 (4) concerns only a stage 
before the filing of a return [Brij Raj Rang Lai vs. Commissioner of Income 
Tax, (1927), A.I.R. (1927) Pat. 390=2 I.T.C. 458]. But that view was 
overruled by a Full Bench of the same High Court in Ram Khehvan Ugam 
Lai vs. Commissioner of Income Tax [(1928), 7 Pat. 852= (1928) Pat. 
529=3 I.T.C. 225]. Their Lordships {per Wort, J.) expressed the view 
that there is nothing in the Income Tax Act to warrant the view that any 
of the powers under the Act ceases before the assessment is finally made. 
In coming to their decision the Full Bench relied on the decision of a Special 
Bench of the Calcutta High Court in hi the matter of Harmukhrai Dulichand 
[(1928), A.I.R. (1928) Cal. 587=32 C.W.N. 710=3 I.T.C. 198j. Their 
Lordships dissented from the view taken in Brij Raj*s case (1927 Pat. 390). 
Rankin, CJ., observed: '‘It is abundantly shown. . . .that there is no warrant 
in the statute for saying that after a return is made the power given by 
Clause (4), Sec. 22 is gone. The only ground which I have discovered for 
that opinion is the insertion of the harmless words ‘having made a return' 
into Clause (4), Sec. 23. It seems paradoxical and improbable that the 
making of a return should put an end to the power of the Income-tax 
Officer to require the production of accounts." 

See also, for the same view. In re Chandra Sen Jaini [50 All. 589= 
(1928) All. 283=3 I.T.C. 17] ; Commissioner of Income Tax vs. R, M. P. 
Chettyar Firm, [(1929), 7 Rang. 26=(1929) Rang. 38=3 I.T.C. 335}; 
Mahammad Hayat vs. Commissioner of Income Tax [ (1930) 12 Lah. 129= 
1931 Lah. 87=5 I.T.C. 159] ; Raghiinathdas Sewlal vs. Commissioner of 
Income Tax, (1930), (1932) Cal. 411=4 I.T.C. 468; In re Pallu Mall Bhola 
Nath, [(1933), 55 All. 804= (1933) All. 541=6 I.T.C. 463]. 

It is thus now well established that it is open to the Income-tax Officer 
to issue a notice under Sec. 22 (4) even after the assessee has made a return 
under Sec. 22 (2) and if the assessee fails to comply with the notice assess- 
ment under Sec. 23 (4) will be justified. 

The power of the Income-tax Officer has been held to be even* wider 
than that." Where the assessee has made a return of his income and has 
(Complied with the terms of the notice issued to him under Sec. 23 (2), the 
Income-tax Officer has jurisdiction to revert to Sec. 22 (4) and make an 
assessment under Sec. 23 (4) for non-compliance with the notice under 
Sec. 22 (4) [ Commissioner of Income Tax, Madras vs. Ramasivafhi Chettiar 
(1928), 52 Mad. 194^(1929) MM. 60= 56 M.LJ. 141=3 I.T.C. 29D}v; 
^\s6 Muhammad Hayat vs; Commissioner of Income Tax, / 
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The Judicial Commissioners of Nagpur are^X)f the view that the issue 
of a notice under Secs. 22 (4) and 23 (2) presupposes the existence of a 
valid return having been made [Commissionrr of Income Tax, C. P. vs. 
Laxminarain Badridas Agarwal (1934), A.I.R. (1934) Nag. 183 = 1934 
I.T.R. 246]. 

Thus, on an analysis of the judicial pronouncements made on Sec. 22(4) 
it is clear that the language of this sub-section must be given its full scope 
since it is not controlled by any other provision in the Income Tax Act. 


Time for Notice under Sec. 23 (2) — 

Notice under Sec. 23 (2) can be issued after a return has been made 
under Sec. 22 and the Income-tax Officer has considered the return. 


Combined Notice under Sec. 22 (4) and Sec. 23 (2) — 

It has now been held that such a combined notice is valid. See Com- 
missioner of Income Tax vs. Laxminarain, (1934) Nag. 183, affirmed in 
this respect only by the Judicial Committee in 64 I.A. 102= (1937) P.C. 
133=41 C.W.N. 719=1937 I.T.R. 170. 

In Harmukhrai Dididhand, In re [(1928), A.I.R. (1928) Cal. 587— 
32 C.W.N. 710=3 I.T.C. 198], Rankin, C.J., observed: ‘T am of opinion 
that there is no reason why these two notices [under Secs. 22 (4) and 
23 (2)] should not be comprised in one document. The position is that 
the assessee is given one date on which he is first of all to produce certain 
accounts or documents required by the Income-tax Officer and he is also 
told that on that same date he will get an opportunity of producing any 
further evidence upon which he relies. I can see no objection at all to that 
procedure.” His Lordship relied on Chandra Sen Jaini, In re [50 All. 589 
= (1928) All. 283=3 I.T.C. 17]. 

See also R, M, P, Chettyar Firm vs. Commissioner of Income-tax, 
[(1929), 7 Rang, 26= (1929) Rang. 38=3 I.T.C. 335] ; R, P. S, Sivasami 
Chettiar vs. Commissioner of Income Tax [(1929), (1930) Mad. 127=57 
M.L.J. 854=4 I.T.C. 207]. 


Failure to comply with notice, Effect of — 

If an assessee fails to comply with the terms of the notice under Sec. 
22 (4), then Sec, 23 (4) makes it compulsory upon the Income-tax Officer 
to make an assessment [Commissioner of Income Tax, J7. P. and C, P. vs. 
Laxminaray an Badridas, (1937), 64 I.A. 102= (1937) P.C. 133=41 C.W.N. 
719=1937 I.T.R. 170]. 

But failure to produce books, prior to the filing of a return, does not 
deprive the assessee of his right to have the return duly and properly 
enquired into. ''A return which under Sec, 22 is to be deemed to be a retiirn 
made in due time cannot be treated as SfilJ ^om because of a preyiqtif ! 
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failure to comply with a "notice under Sec. 22 (4)*' [per Rankin, C.J., in 
In re Messrs. Sadaram Puranchand, (1931) Cal. 729=5 I.T.C. 459]. 


Production of Accounts — cannot be compelled — 

An Income-tax Officer is, no doubt, empowered by Sec. 22 (4) to serve 
notice on an assessee rcqiiiriiii^ him to produce his accounts, but he cannot 
compel production if the assessee declines to comply with the notice [Achhru 
Ram & Ors. vs. Umperor, (1925), 7 Lah. 104= (1926) Lah. 326=2 I.T.C. 
197]. He should then proceed under Sec. 23 (4). 


Recommencement of Proceedings — 

When fresh proceedinjs^s are directed to be taken under Sec. 22 (4), 
the revenue authorities are not required to bind themselves to the obvious 
facts when the case is taken up a^ain. An earlier Income-tax Officer might 
be disposed to fasten on one particular default and might say that he would 
accept the explanation given in regard to others, but that does not prevent 
the subsequent Tneome-tax Officers from going behind the findings of the 
former [A^ A. Concern vs. Commissioner of Income Tax, (1938), A.I.R. 
(1938) Rang. 287=1938 LT.R. 518]. 


(5) The prescribed form of 
the returns referred to in sub- 
sections (?) and (2) shall, in the 
case of an assessee engaged in 
any business, profession or voca- 
tion, require him to furnish 
particulars of the location and 
style of the principal place 
wherein he carries on the busi- 
ness, profession or vocation and 
of any branches thereof, the 
names and addresses of his 
partners, if any, in such busi- 
ness, profession or vocation and 
the extent of the share of the 
assessee and the shares of all 
such partners in the profits of 
the business, profession or voca- 
tion and any branches thereof. 


For the prescribed form, see Rules 19 and 19A, Particulars required 
by sub-clause (5) are to be found in Part HI of the form piescribed by 
Rule 19;^ ^ of business^ profession or vocation, or where the < 

b usi ness; i^f essitfg or yocatipu is carried on at more than one plaqej, ’t^; 

, gee.Sec''i6|;;f 
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23 . 


Old Section. 

(2) If the Income-tax 
Officer is satisfied 
that a return made 
under section 22 is correct and 
complete, he shall assess the 
total income of the assessee, 
and shall determine the sum 
payable by him on the basis of 
such return. 


(2) If the Income-tax Officer 
has reason to believe that a re- 
turn made under section 22 is 
incorrect or incomplete he shall 
serve on the person who made 
the return a notice requiring 
him, on a date to be therein 
specified, either to attend at the 
Income-tax Officer’s office or to 
produce, or to cause to be there 
produced, any evidence on 
which such person may rely in 
support of the return. 


(3) On the day specified in 
the notice issued under sub-sec- 
tion (2), or as soon afterwards 
as may be, the Income-tax 
Officer, after hearing such evi- 
dence as such person may pro- 
duce and such other evidence as 
the Income-tax Officer may re- 
quire, on specified points, shall, 
by an order in writing, assess 
the total income of the assessee, 
and determine the sum payable 
by him on the basis of such 
assessment. 


New Section. 

23 . (2) If the Income-tax 

Officer is satisfied ^[without re- 
quiring the presence of the as- 
sessee or the production by him 
of any evidence] that a return 
made under section 22 is cor- 
rect and complete, he shall 
assess the total income of the 
assessee, and shall determine 
the sum payable by him on the 
basis of such return. 

(2) If the Income-tax Officer 
^[is not satisfied without requir- 
ing the presence of the person 
who made the return or the pro- 
duction of evidence that a re- 
turn made under section 22 is 
correct and complete, he shall 
serve on such person], a notice 
requiring him, on a date to be 
therein specified, either to 
attend at the Income-tax Offi- 
cer’s office or to produce, or -to 
cause to be there produced, any 
evidence on which such person 
may rely in .support of the 
return. 

(3) On the day specified in 
the notice issued under sub-sec- 
tion (2), or as soon afterwards 
as may be, the Income-tax 
Officer, after hearing such evi- 
dence as such person may pro- 
duce and such other evidence as 
the Income-tax Officer may re- 
quire, on specified points, shall, 
by an order in writing, assess 


‘ These words were inserted by Sec. ^ <4 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

* Th^ words were subsUtuted for 
original wmrds, 



Assessment 




ill 


Old Section. 


('^) If the principal officer of 
any company or any other per- 
son fails to make a return under 
sub-section (1) or sub-section 
(2) of section 22, as the case 
may be, or fails to comply with 
all the terms of a notice issued . 
under sub-section (4) of the 
same section or, having made a 
return, fails to comply with all 
the terms of a notice issued 
under sub-section (2) of this 
section, the Income-tax Officer 
shall make the assessment to 
the best of his judgment ^and, 
in the case of a registered firm, 
may cancel its registration : 


^Provided that the registra- 
tion of a firm shall not be can- 
celled until fourteen days have 
elapsed from the issue of a 
notice by the Income-tax Officer 
to the firm intimating his inten- 
tion to cancel its registration. 


‘ Inserted by the Indian Income-tax 
(Amendment) Act, 1930 (XXI of 
1930). 


New Section. 

the total income of the assessee, 
and determine the sum payable 
by him on the basis of such 
assessment. 

(4) ^[If any person fails to 
make the return required by 
any notice given under sub-sec- 
tion (2) of section 22 and has 
not made a return or a revised 
return under sub-section (3) 
of the same section] or fails to 
comply with all the terms of a 
notice issued under sub-section 
(4) of the same section or, 
having made a return, fails to 
comply with all the terms of a 
notice issued under sub-section 
(2) of this section, the Income- 
tax Officer shall make the as- 
sessment to the best of his judg- 
ment ®[and determine the sum 
payable by the assessee on the 
basis of such assessment ^[and, 
®[in the case of a firm, may re- 
fuse to register it or may cancel 
its registration if it is already 
registered] ] : 

Provided that the registra- 
tion of a firm shall not be can- 
celled until fourteen 'days have 

’ See footnote No. 2, p. 1130. 

’ These words were inserted by Sec. 25 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* The original words were added .by Sec. 

3 of the Indian Income-tax (Amend- 
ment) Act, 1930 (XXI of 1930). 

* These words were substituted for the 

words “in the case of a registered 
firm, may cancel its registration” by 
Sec. 25 of the Indian Ihcom^tax 
(Amendment) Act, 1939 (Vll of 
1939). 

* This proviso was added by Sec. 3 of the 

Indian Income-tax (Amendm^t) 
Art, 11^ (XXI of, 1930).^^^^^^^ 
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New SecticHi. 

elapsed from the issue of a 
notice by the Income-tax Officer 
to the firm intimating his inten- 
tion to cancel its registration.] 

^[(5) Notwithstanding any- 
thing contained in the foregoing 
sub-sections, when the assessee 
is a firm and the total income of 
the firm has been assessed 
under sub-section (/), sub-sec- 
tion ( 3 ) or sub-section (4), as 
the case may be, — 

(fl) in the case of a regis- 
tered firm, the sum 
payable by the firm 
itself shall not be de- 
termined but the total 
income of each partner 
of the firm, including 
therein his share of its 
income, profits and 
gains of the previous 
year, shall be assessed 
and the sum payable by 
him on the basis of 
such assessment shall 
be determined: 

Provided that if suCh 
share of any partner is 
a loss it .shall be set off 
against his other in- 
come or carried for- 
ward and set off in 
accordance with the 
])rovisions of section 
24: 

Provided further t h at 
when any of such part- 
ners is a person not 
resident in British; 


This sub-section was added hy Sec. 2Sr 
of the Indian InccHne-tax tAmend-i'! 
ment) Act, 1939 (VII pf l«e9) ; ; ; ■ 
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New Section. 

India, his share of the 
income, profits and 
gains of the firm shall 
be assessed on the firm 
at the rates which 
would be applicable if it 
were assessed on him 
personally, and the sum 
so determined as pay- 
aljle shall be paid by the 
firm ; and 

(/)) in the case of an unre- 
gistered firm, the In- 
come-tax Officer may 
instead of determining 
the sum payable by the 
firm itself proceed in 
the manner laid down 
in clause (a) as appli- 
cable to a registered 
firm, if, in his opinion, 
the aggregate amount 
of the tax including 
super-tax, if any, pay- 
able by the partners 
under such procedure 
would be greater than 
the aggregate amount 
which would be payable 
by the firm and the 
partners individually if 
the firm were assessed 
as an unregistered 
firm.] 


Hutory— 

In Act VII of 1918 assessment was covered by Sec. 18. Regarding 
the Income-tax Officer’s power to call for accounts as provided by this 
Act of 1918 and the changes introduced in the Act of 1922 (XI of 1922) 
see under See. 22 under the head “History”. See also Appendix, pp. 
cclyiii— -ccltx, and p. ccbcxiv. 

The Income-tax Officer’s power to cancel the registration of a 
registered firm (4) and the proviso to that sub-sectioii ycere 
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added by the Indian Income-tax (Amendment) Act, 1930 (Act XXI of 
1930). 

The Amending Act of 1939 (Act VII of 1939) has introduced many 
changes which have been noted later. 

English Law — See under Sec. 22 under the head “English Law**. 

New and Old Provisions compared and contrasted — 

Before the Amendment: 

I. If the assessec failed to make a return under Sec. 22 (1) or 
22 (2), the Income-tax Officer might proceed to make assessment under 
Sec. 23 (4). 

II. If the assessec made a return under Sec. 22, then the Income-tax 
Officer was to consider that return. If he accepted the return as complete 
and correct — 

(1) the Income-tax Officer was to proceed to assess the total 
income on the basis of such return and might determine the 
amount of tax payable on such basis: Sec. 23 (1) : 
or (2) if he was not satisfied as to the return being correct and 
complete — 

(a) he was to serve notice under Sec. 23 (2) — this notice must 
have given the assessee option — 

(i) either to attend at the Income-tax Officer’s office ; 
or (n) to produce any evidence on which the assessee 
may rely in support of the return; 
or (Hi) to cause to be there produced any evidence on 
which the assessee may rely in support of the 
return. 

If the Income-tax Officer required any particular evidence he was 
to proceed under Sec. 22 (4) or Sec. 37. 

If notices under Sec. 23 (2) or Sec. 22 (4) were not complied with 
the Income-tax Officer might proceed to make assessment under Sec. 23 (4). 

If such notices were complied with then the Income-tax Officer was 
to proceed under Section 23 (3) to make assessment on evidence either 
produced by the assessee himself or as required by the Income-tax 
Officer. 

It was debatable whether old Sec. 23 (1) contemplated only the 
case where the Income-tax Officer was satisfied as to the return being 
correct and complete without requiring the assessee to produce any 
evidence. As soon as he required evidence he proceeded beyond the stage 
contemplated by this sub-section and reached the stage contemplated by sub- 
section (2). Any assessment made thereafter would be under Sec. 23 (3) 
or 23 (4) as the case might be. Of course after taking evidence he 
might be satisfied as to the correctness of the return and might thus; 
proceed on the basis of that return. But even then it would be a pro-^ , 
ceeding under sub-section (3) and not under sub-section (1). 
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NoW| after the amendment: 

The position is made dear by the new Sec. 23 (1). If the Income- 
tax Officer is satisfied without requiring the presence of the assessee or 
the production by him of any evidence that the return made is correct and 
complete he proceeds to assess under Sec. 23 (1) on the basis of such 
return. 

If he is not so satisfied he is to proceed under Sec. 23 (2). 

The notice to be given under this sub-section (2) shall be — 

(1) to the person who made the return 
and shall require him — 

(i) either to attend at the Income-tax Officer’s Office, 
or {it) (a) to produce 

or ih) to cause to be produced 

at the Income-tax Officer’s Office any evidence on which 
such person may rely in support of the return. 

Under the old section it was debatable whether a notice under 
Sec. 23 (2) should leave option to the assessee in all the above three 
respects, vl':., either to attend or to produce evidence, or to cause evidence 
to be produced. The Allahabad High Court held that option left must 
be in all these three respects and a notice without such option would not 
at all be a notice under this clause. Non-compliance with a notice where 
all those options were not given would not attract the operation of Sec. 
23 (4). See Rajmani Devi vs. Commissioner (1937), LL.R. (1937) All. 
8.34=A.I.R. (1937) All. 770=1937 I.T.R. 631. 

Old Sea 23 may be analysed in this way. Either there was a 

return made or there was no return. If there 

' was no return made, the Income-tax Officer 

could at once proceed under Sec. 23 (4). If a return was made then 
the Income-tax Officer either accepted it as correct and complete or 
did not so accept. If he accepted the return as correct and complete 
he proceeded under Sec. 23 (1). Otherwise he was to call upon the 
assessee to substantiate the return. Section 23 (2) provided for this. 
The assessee was to substantiate his return and he was given the 
choice. Whether the evidence adduced by him satisfied the Income- 
tax Officer or not no doubt remained with the latter. If the assessee 
did not at all come to substantiate his return in any of the ways laid 
down in Sec. 23 (2), the Income-tax Officer might again proceed under 
Sec. 23 (4). If the assessee, however, did come forward in any of 
the ways contemplated by Sec. 23 (2) and if the evidence the assessee 
chose to place before the Income-tax Officer did not satisfy him and 
was not sufficient for finding out the correct income, the Incomei-tius 
Officer niight require evidence under Sec. 22 (4). If his notice tinder 
S^, 22 (4) : w not cdmiplied with . he m proceed iindef ^C,; : 

4^4); ;: Accerdifif to .the AUtdiabad yiew the Incoipe-ta^ . O^cer;^^; 
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not proceed under Sec. 23 (4) on this ground unless and until he had 
given the assessee an opportunity of substantiating his return as provided 
in Sec, 23 (2). The view thus expressesd by the Allahabad High Court 
on this point was somewhat inaccurate. The language of Sec. 23 (4) 
standing by itself certainly indicated as if failure to comply with notice 
under Sec. 22 (4) would bring in the penalty of best judgment assess- 
ment in any case whether notice under Sec. 23 (2) was given or not. 
Section 22 (4) enabled the Income-tax Officer to require certain accounts 
or documents. These the Income-tax Officer might require even when 
there had been no return to help him in his judgment under Sec. 23 (4). 
But as 'no return' itself entitled the Income-tax Officer to proceed under 
Sec. 23 (4), non-compliance with the notice under Sec. 22 (4) in such 
case added nothing to his power. When there had been a return made, 
three things might happen: (i) the Income-tax Officer might be indecisive 
as to the correctness or otherwise of the return: he might require some 
evidence, before deciding in one way or the other; Sec. 22 (4) was there; 
(ti) the Income-tax Officer might be satisfied as to the correctness or 
completeness of the return ,(a) either without requiring any evidence 
under Sec. 22 (4) or (/;) after such evidence: in either case he proceeded 
under Sec. 23 (1) ; (in) the Income-tax Officer might believe that the return 
was incorrect or incomplete, (a) either without requiring any evidence under 
Sec. 22 (4) or (b) after such evidence: in either case he was to proceed 
under Sec. 23 (2). 

The result may be summarised in the tabular form thus: — 

Return 
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Under the old section it would have been wrong to assume that after 
a return was made there could only be two states of mind of the Income- 
tax Officer vis., either he was satisfied that the return was correct or he 
had reason to believe that the return was incorrect or incomplete. It was 
possible that even when return was made the Income-tax Officer required 
evidence under Sec. 22 (4) for the very purpose of coming to a decision 
as to whether he should proceed under Sec. 23 (1) or Sec. 23 (2). If 
there w^as default in complying with this requisition under Sec. 22 (4) 
there was no reason why he should not be able to proceed under Sec. 
23 (4). Certainly Sec. 23 (4) supported this action. If, however, the 
Income-tax Officer issued a combined notice under Sec. 23 (2) and 22 (4), it 
might reasonably be contended that the very fact that he took steps under 
Sec. 23 (2) showed that he was no longer indecisive. He had already 
made up his mind for the purposes of Sec. 23 (1) and 23 (2) and in 
his opinion it was a case for Sec. 23 (2). In such a case it might rea- 
sonably be contended by the assessee that unless he got full opportunity 
of substantiating his case as provided for in Sec. 23 (2), his default 
under Sec. 22 (4) at this stage should not bring in Sec. 23 (4). He 
might say that in spite of his default under Sec. “22 (4) he might satisfy 
the Income-tax Officer as to the correctness of the return if he had 
opportunity under Sec. 23 (2) or in any case he might bring in sufficient 
materials to help the Income-tax Officer to come to his own estimate of 
the total income. There would have been some substance in this conten- 
tion if Sec. 23 (4) be not read as merely a penal section. 

The Allahabad decision should not be read as laying down that in all 
cases when a return was made, no assessment under Sec. 23 (4) could 
be made for default in complying wdth the requisition under Sec. 22 (4) 
without a legal notice under Sec. 23 (2). The decision only laid down 
that where after a return was made a notice purporting to be under Sec. 
23 (2) was given, no assessment under Sec. 23 (4) should be made for 
default under Sec. 22 (4), unless a valid notice under Sec. 23 (2) had 
been given. 

The arnendment now makes it clear that as soon as a notice under 
Sec. 23 (2) is given, the assessment has proceeded beyond the stage of 
Sec. 23 (1). After such a notice assessment can be made only under 

Sec. 23 (3) or 23 (4) as the case may be. 

... 1 

It seems the legislature by the amendment intended to make it clear 
that if the Income-tax Officer is not satisfied as to correctness of the return 
without requiring the presence of the person, he can require that person 
to attend at his office. In such a case it will be meaningless to give this 
person option either to attend or to produce evidence or to cause the 
evidence to be produced at his office. . 

; ■■ 143 :,; 
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The new Sec. 23 (2) seems to have changed the law in this respect, 
o ... f. A j Now the notice is to be given "if the Income-tax 
ment. Unicer is not satisfied without (1) requiring the 

presence of the person who made the return or 
(2) the production of evidence, that a return made under Sec. 22 is 
correct and complete”. It is obvious that if the Income-tax Officer is 
not satisfied “without requiring the presence of the person who made the 
return” he can only be satisfied by the presence of the person, and 
consequently the proper interpretation of the Section after this change 
would be that in giving the notice he may require the person to attend 
at the Income-tax Officer*s office without reserving to him any option of 
producing, or causing to be there produced, any evidence. To this extent 
the principle laid down in Rajmani Devi's case may be said to have been 
modified by the change. In Rajmani Devi's case the Commissioner in 
his opinion observed that “it is the Income-tax Officer, when he arrives 
at a certain frame of mind, who is required to give a notice and it is 
tor him to decide which of the alternatives he will choose”. This view 
was not accepted by the Allahabad High Court. In the new section the 
legislature seems to have attempted to make it clear that it is indeed the 
frame of mind of the Income-tax Officer which will determine the 
alternative. This may be so, so far as the first alternative is concerned. 
But so far as the other alternative {viz., the production of evidence) is 
concerned, the position remains unaffected by this change. 


When best judgment assessment is allowed — 

The new Sec. 23 (4) allows best judgment assessment in the following 
cases : — 

(1) if there is failure to make the return as required by any notice 

given under Sec, 22 (2) ; 

and 

no return or revised return is made under Sec. 22 (3) ; 

(2) if there is failure to comply with all the terms of a notice 

under Sec. 22 (4) ; 

or (3) if there is failure to comply with all the terms of a notice 

under Sec. 23 (2). 

N-B. — ^As to when there is failure to make the return as required by 
any notice under Sec. 22 (2), see notes under Sec. 22. The old Sec. 
23 (4) had the words “a return under sub-section (1) or sub-section (2) 
of Sec. 22”. 


Consequences of default in the above matters — 

(1) Assessment to the best of the Income-tax Officer's judgment j; 

(2) In case of a firm — 

(a) Registration may be refused 
or {b) Registration already made may be cancelled. 
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Sub-section (5) is new and makes a special provision for assess- 
ment of a firm and its partners. 

(1) The total income of the firm shall be assessed determined) 

under sub-section (1), sub-section (3) or sub-section (4) as 
the case may be; 

But, 

(2) for the determination of the tax payable, on the basis of this 

assessed total income — different procedures arc laid down for 
registered and unregistered firms: — 

(a) In the case of registered firm — 

(i) tax payable b}^ the firm shall not be determined; 

(ii) tax payable by each of the partners shall be deter- 

mined on the basis of his total income including his 
share in the assessed profits of the firm as above. 

N.B. — If any partner is a person not resident in British India, his 
share of the profits shall be assessed on the firm, but at the rates applicable 
to him and the tax shall have to be paid by the firm. 

It may be noticed here that the proviso does not mention any period 
with reference to which the qualifying clause ‘‘not resident in British 
India” is used here. It seems, however, that the clause refers to the time 
of assessment. 

(b) In the case of unregistered firm — 

it is optional with the Income-tax Officer whether the firm 
as such should be taxed or whether the partners should be 
taxed. 

Time limit for assessment — 

Though there is time-limit for initiation of proceedings, there is none 
for completion of assessment. Section 23 contains no such limitation nor 
does any other section. “The language of the Act is no doubt naturally 
suited to the normal case of taxation carried through all its processes 

within the compass of tax year but, their Lordships do not find 

any provisions which would justify the importation into the Act of an 
implied prohibition against the making of an assessment after the expiry 
of the tax year”. [Per Lord Macmillan in Rajendra Nath Mukherjee 
vs. Commissioner of Income Tax (1933), 61 LA. 10= (1933) P.C. 30 
=38 C.W.N. 319=7 I.T.C. 143]. 

23 . (1) If the Income-tax 
Officer is satisfied without re- 
quiring the presence of the 
assessee or the production by 
him of any etndence thzt a 
return made under sectfc^ 
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correct and complete, he shall 
assess the total income of the 
assessee, and shall determine the 
sum payable by him on the basis 
of such return. 

So it seems clear that assessment under this sub-section can take 
place only if after the return is made it is accepted by the Income-tax 
Officer as correct and complete without issuing any notices under Sec. 
22 (4) or Sec. 23 (2). If, after the return, such notices arc issued, the 
assessment reaches the stage beyond Sec. 23 (1) and can thereafter be 
made only under Sec. 23 (3) or Sec. 23 (4) as the case may be. 

(2) If the Income-tax Officer 
is not satisfied without requiring 
the presenee of the person who 
made the return or the produe-> 
tion of evidenee that a return 
made under seetion 22 is eorreet 
and eoniplete, he shall serve on 
stteh person a notice requiring 
him, on a date to be therein 
specified, either to attend at the 
Income-tax Officer’s office or to 
produce, or to cause to be there 
produced, any evidence on which 
such person may rely in support 
of the return. 

Contents of Notice under Sec. 23 (2) — 

No form is prescribed by the Statute for a notice under this sub- 
section. The notice must specify a date on which the assessee is to comply 
with the requisition made and must give the assessee option either — 

(1) to attend at the Income-tax Officer's office 
or (2) (a) to produce 

or (fc) to cause to be there produced 

any evidence on which the person making the return 
may rely in support of the return. 

A notice without such option will be bad in law. 

The stage at w'hich notice under this sub-section is given has now 
been made clear. Such a notice is given — 

( 1 ) when a return is made 

and (2) the Income-tax Officer is not satisfied without something more 
that the return is correct and complete. 

Though notice under this sub-section is contemplated only if after- 
the return is made the Income-tax Officer be in a certain frame of imnd, 
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d. 23 (3)0 

it is nowhere laid down that the notice given should contain why and in 
which respects the Income-tax Officer is dissatisfied with the return. It 
has however been held that ordinarily an Income-tax Officer issuing a 
notice under Sec. 23 (2) shold give in the notice particulars in respect of 
v,'hich and the grounds on which he thinks that the return is incorrect or 
incomplete, specially when the objection is that the accounts submitted 
are incomplete. But when the finding is that the accounts of the assessee 
in previous years as welt as in the year of assessment were not genuine 
but merely cooked up for Income-tax purposes, the Income-tax Officer 
is under no obligation either in law or in common fairness to set out all 
the reasons which led him to come to such a conclusion [Commissioner 
of Income I'ax vs. Chan Lo Chwan (1929), 7 Rang. 281 = (1929) Rang. 
102=3 I.T.C. 397]. 

Time allowed under notice — 

When a notice is issued to an assessee under Sec. 23 (2), he must 
be given reasonable time to comply with the terms of the notice. [In re 
Messrs. Sadaram Purnachand, (1931), A.I.R. (1931) Cal. 729=5 I.T.C. 
459]. 

Whether the time allowed is reasonable or not is a question of fact 
[In re Messrs. Sadaram Purnachand, (1931) Cal. 729 = 5 I.T.C. 459], 

Service of Notice under Sec. 23 (2) — 

It has been noticed under Sec. 22 that a combined notice under Sec. 
22 (4) and Sec. 23 (2) is permissible. See Commissioner of Income 
Tax, U.P. & C.P. vs. Shop Badridas Ramrai [(1937), 64 I.A. 102= (1937) 
P.C. 133=41 C.W.N. 719=1937 I.T.R. 170]. 

See also Commissioner of Income 'Pax vs. R. P. L. S. Sivasivami 
Chettiar [(1929), 57 M.L.J. 8.54=(1930> Mad. 127=4 I.T.C. 207]. 

In Jangi Bhagat Ramawatar vs. Commissioner of Income Tax [ (1929), 
8 Pat. 877= (1930) Pat. 127=3 I.T.C. 418] the Patna High Court 
(Kulwant Sahay and Fazl Ali, JJ.) held that when by a notice under 
Sec. 22 (4) an assessee is called upon to produce certain documents and 
the assessee sends different documents through his accredited agent, his 
gomastha, it is open to the Income-tax Officer to serve the gomastha with 
:i further notice under Secs. 22 (4) and 23 (2) and such service will 
constitute sufficient service. 

(3) On the day specified in 
the notice issued under sub- 
section (2), or as soon after- 
wards as may be, the Income- 
tax Officer, after hearing such 
evidence, as such- person .may 
produce and auch other evidence 
as the Iricomertax Officer may 
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require, on specified points, 
shall, by an order in writing, 
assess the total income of the 
assessee, and determine the sum 
payable by him on the basis of 
such assessment. 

Hearing of Evidence — 

This sub-section lays down the procedure the Income-tax Officer should 
follow subsequent to the issue of a notice under Sec. 23 (2). 

The Income-tax Officer is required to hear, on the day specified in 
the notice, or as soon after that date as may be, the evidence produced 
by the assessee and such other evidence as the Income-tax Officer may 
require on specified points. He is then to assess, by an order in writing, 
the total income of the assessee and determine the sum payable by him 
on the basis of such assessment. 

In determining the total income the provisions of Sec. 16 and Sec. 24 
are to be given effect to. The former provides for exclusions and exemp- 
tions being taken into account in detemiining the total income while the 
latter provides for set-off. 

The word “evidence” in the section requires some notice. In Gopinath 
Naik vs. Commissioner of Income Tax [(1935), 58 All. 200= (1936) All. 
286=9 I.T.C. 136J, Sulaiman, C.J., pointed out that the word used is 
“evidence” and not other words like "information”. “It would seem to 
follow prima facie”, observed his Lordship, “that what the sub-section 
authorizes the Income-tax Officer to do is to take evidence in rebuttal of 
the evidence produced by the assessee and which prima facie should be 
taken in the presence of the assessee and of which the assessee should 
have knowledge in order that he may be able to meet such evidence”. 

The difference in effect between the two sub-sections 23 (3) and 23 (4) 
in that while a further appeal lay under the former sub-section no appeal 
lay under the latter,^ led his Lordship to the view that it would be 
inappropriate that the Income-tax Officer’s assessment should be based on 
the result of private enquiries made by him behind the back of the assessee, 
of which no record is kept, for such materials would not be before the 
appellate Court which has to exercise its judgment in seeing whether the 
assessment is correct or not. The same restriction applied to the Assistant 
Commissioner who hears the appeal. His Lordship therefore held that 
the private inquiries made by the Income-tax Officer after proceeding 
under Sec. 23 (3) had been started, of which the assessee. had been given 
no notice, were illegal and so also were the enquiries made by the Assistant 


' This was the old law. Now an appeal is i^ven even from an assessnient under : 
b.23 (4). 
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Commissioner during the hearing of the appeal behind the back of the 
sssessee. The result of such enquiries should not have been made the 
basis of any assessment. 

(4) If any person fails to 
make the return required by any 
notice given under sub section 
(2) of section 22 and has not 
made a return or a revised re- 
turn under sub-section (5) of the 
same section, or fails to comply 
with all the terms of a notice 
issued under sub-section (4) of 
the same section or, having made 
a return, fails to comply with 
all the terms of a notice issued 
under sub-.section (2) of this 
section, the Income-tax Officer 
shall make the assessment to the 
best of his judgment and deter- 
mine the sum payable by the 
assessee on the basis of such 
assessment and, in the case of a 
firm, may refuse to register it or 
may cancel its registration if it is 
already registered : 

Provided that the registration 
of a firm shall not be cancelled 
until fourteen days have elapsed 
from the issue of a notice by the 
Income-tax Officer to the firm 
intimating his intention to cancel 
its registration. 

Section 23 (4) — ^When attracted — 

This sub-section comes into operation in the following cases: — 

A. Where no return has been made— 

(») Failure to make the return required by any notice given 
tmder Sec. 22 (2). 

(it) No return or revised return under Sec. 22 (3). 
or B. Failure to comply with all the terms of a notice under Sec. 

22 (4). 

or C. Where a return is made— but there is failure to comply with 
Ar.I?.---Ndticc under Sec. 23 (2) can only issue after a return is made. 
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Even now a notice under Sec. 22 (4) can issue either before or after 
Distinction between a return is made. The distinction between a 

notice under Sec. 22 (4) notice under Sec. 22 (4) and one under Sec. 
(2).' 23 (2) is that the former requisitions what 

the Income-tax Officer may require, while the latter is only designed to 
give to the person making the return an opportunity of producing what- 
ever evidence he may rely on in support of his return. Obviously an 
Income-tax Officer may require evidence in spite of the evidence that the 
.assessee may choose to produce under Sec. 23 (2). Non-compliance with, 
notice under Sec. 22 (4) whether issued before or after a return is made 
would be a ground for proceeding under vSec. 23 (4). As to the 

Allahabad decision in Rajmani Devi vs. Commissioner of Income Tax 
[(1937), (1937) All. 770=1937 I.T.R. 631], see above under the head 
‘‘Analysis of the Old Section”. 

See also under “Analysis” under the head “When best judgment assess- 
ment is allowed”. 

Failure in any of these cases is sufficient to attract the operation of 
Sec. 23 (4) [Ananda vs. Commissioner of Income Tax, (1931), A.I.R. 
(1931) Pat. 306=5 I.T.C. 417, per Wort J]. vSee also Md, Hayat vs. 
Commissioner of Income Tax [(1930), 12 Lah. 129= (1931) Lah. 87=5 

I.T.C. 159]. It is clear from the language of Sec. 23 (4) that unless 

there is compliance with all the terms of a notice issued under Sec. 22 (4) 
or that issued under Sec. 23 (2), the Income-tax Officer shall make 
assessment to the best of his judgment. Under the circumstances a partial 
default involves the same consequences under Sec. 23 (4) as a total 
default [Banarsi Das vs. Commissioner of Income Tax, (1936), A.I.R. 
(1936) Uah. 489=1936 I.T.R. 142, per Abdul Rashid, J.]. 

At the same time the Income Tax Department should not take their 
stand on a technical ground under this sub-section in those cases where 
there is a substantial compliance with its requisition {Mohan Lai Hardeo 
Das vs. Commissioner of Income Tax (1929), 9 Pat. 172= (1930) Pat. 
14=4 I.T.C. 90, per Fazl AH, J.]. 

Where the Income-tax Officer comes to the conclusion that the assessee 
had been withholding books of account which are not produced in 
accordance with a notice under Sec. 22 (4), he is entitled to make an 
assessment to the best of his judgment under vSec. 23 (4), more so when 
other documents have been withheld by the asssessee and there has been 
deliberate misrepresentation on his part to the Income-tax authorities 
[Vir Bhan Bansilal vs. Commissioner of Income Tax, (1936), A.I.R. 
(1936) I.ah. 750=9 I.T.C. 225]. See also Raghu Karson vs. Commissioner 
of Income Tax [(1931), S I.T.C. 389]. If the assessee deliberately with? 
holds the pakki rokar and the ledger, the Income-tax Officer is justified in 
refusing to allow the assessee to produce kachi rokar which would be of no 
value as evidence and in passing order under Sec. 23 (4) [Manohar 
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Deokarndas vs. Commissioner of Income Tax (1928), 10 Lah. 691= (1929) 
Lah. 173=3 I.T.C. 317]. 

Where the books of account of the assessee did not give a complete 
and correct version of the actual business and though the Income-tax 
Officer accepted them to a certain extent he added a certain sum to represent 
the sum of omissions, the Lahore High Court held that the Income-tax 
Officer was justified in doing so as there was evidence before him to show 
that the books could not be relied upon [Tara Chand Pohu Mai vs. 
Commissioner of Income Tax, (1936), A.I.R. (1936) Lah. 836=9 I.T.C. 
256]. See also Badrishah Sohan Lall vs. Commissioner of Income Tax, 
[(1936), A.I.R. (1936) Lah. 856=10 I.T.C. 1]. 

In Musaffar AH Khan vs. Commissioner of Income Tax (1929), 
(1932) Oudh 164, the Chief Court of Oudh (Stuart and Raza, JJ.) held 
that where the accounts or documents or evidence produced by the assessee 
do not furnish sufficient material for an assessment and in particular if 
they so far from revealing the income intentionally falsify the income, it 
is open to the Income-tax Officer to make an assessment under Sec. 23 (4). 

So also where the assessees, a certain firm, to whom notice under 
Sec. 22 (4) was issued calling upon them to produce the books of a 
particular branch, did not produce the books stating that they had kept 
no books at that branch, the Rangoon High Court held that the Income- 
tax Officer was within his jurisdiction in deciding that the assessees had 
such books and that they had therefore failed to comply with the terms 
of the notice. The Income-tax Officer, therefore, quite properly acted 
under Sec. 23 (4) [Commissioner of Income Tax vs. M, S, K, Chettyar 
firm (1930), 8 Rang. S87=(1931) Rang. 53=5 I.T.C. 95]. 

“It is the duty of an assessee to keep and present his accounts to 
show the actual income made by him. If he fails to do this he must put 
up with the estimate by the officer made to the best of his ability” 
[Maharaja of Dnrbhanga vs. Commissioner of Income Tax (1929), 9 
Pat. 240= (1930) Pat. 81=4 I.T.C. 283, per Courtney-Terrell, C.J.J. 

A return made by the signing of a prescribed form with the various 
columns left blank and the word “blank” written against the item, of 
“total” is “no return” for the purposes of Sec. 23 (4) [In re Rattan 
Chand Duni Chand, (1928), A.I.R. (1928) Lah. 729=3 I.T.C. 69]. 

The above case was followed by the same High Court in Bir 
Bhan vs. Commissioner of Income Tax [(1931), (1933) Lah. 290]. In 
this case a notice under Sec. 22 (2) read with Sec. 34 was issued to a 
partner of a firm. The partner instead of making the return made a 
tiote on the prescribed form, leaving the various columns blank, denying 
any knowledge of profits or income of the firm and stating that he was 
uot in possession of atiy account books or moneys belonging to the said 
firm. Subsequently at the request of the said partner the Incbriie-tax Ofecer 
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extended time in order to enable him to obtain the necessary information. 
Finally the partner intimated that no information was available. The 
Income-tax Officer thereupon treated the case as one of “no return" and 
proceeded to assess under Sec. 23 (4). It was held that the Income-tax 
Officer was justified. 

Notice issued to a gomastha of an assessee, his accredited agent, to 
produce further documents under Sec. 22 (4) and Sec. 23 (2), is sufficient 
service, and non-compliance with the notice will bring Sec. 23 (4) into 
operation [Jangi Bhagat Ramawatar vs. Commissioner of Income Tax 
(1929), 8 Pat. 877= (1930) Pat. 127=3 I.T.C. 418]. 

But where a person attends at the Income-tax Officer's office with his 
evidence in obedience to a notice issued to him under Sec. 23 (2) and 
the Income-tax Officer did not accept that evidence as conclusive, it was 
held by the Patna High Court (per Dawson-Miller, C.J.) that the case 
did not come under Sec. 23 (4) \Raghu Nath Mahadeo vs. Commissioner 
of Income Tax, (1925), A.I.R. (1925) Pat. 694]. 

An assessee produced some of the account books but did not produce 
others. The Income-tax Officer made his assessment on examining the 
account books that were produced. The Allahabad High Court held that 
the assessment came under Sec. 23 (3) and not under Sec. 23 (4). Hence 
the assessee had a right of appeal in a regular way [In re Ganga Sagar 
(1930), 53 All. 451 = (1931) All. 417=5 I.T.C. 142]. 

In a Rangoon case the only complaint of the Income-tax Officer was 
that the assessee had failed to prove the identity of the persons who were 
parties to the deposits and withdrawals entered in the suspense account 
in the names of certain persons. No other complaint as to the accuracy 
and genuineness of the account was made by the Income-tax Officer. The 
Officer did not accept the accounts as the basis of assessment. It was 
held by the Rangoon High Court that there were no materials before the 
Income-tax Officer or the Assistant Commissioner justifying them in 
disregarding the return in toto and making an assessment under Sec. 23 (4) 
[Commissioner of Income Tax vs. 5*. P. K, A. A,M. Chettyar Firm (1931), 
10 Rang. 92= (1932) Rang. 52=6 I.T.C. 49]. 

An Income-tax Officer of the principal place of business of an assessee 
is not bound to accept the report of the Income-tax Officer of a place 
where an assessee is carrying on branch business nor is he bound to refer 
the matter back to the latter officer for further enquiry. The former 
officer can assess according to the best of his judgment [In re Lachman 
Prosad, (1930), A.I.R. (1930) All. 49=(1930) A.LJ. 1]. 

Assessment after assessee*s death not permitted nnder Sec. 23 (4)— 

Where an assessee fails to make a return of income under Seei 22 (2.)' 
\t is not le^al for th^ Incom^-taa? OfficcT tg ma^e an ssnient nndw ■ 
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23 (4) after the death of the assessee [Commissioner of Income Tax vs. 
Ellis C. Reid (1930), (1931) Bom. 333. See also under Sec. 22]. 

Reasonable opportunity to be given to assessee — 

Assessment in default is a very serious thing. Hence notices under 
Secs. 23 (2) and 22 (4) must be so given as to afford reasonable oppor- 
tunity to an assessee to comply with their requirements [In re Messrs, 
Sadaram Puranchand, (1931), AJ.R. (1931) Cal. 729==5 I.T.C. 459]. 

Compliance with notice — Not a question of Law — 

The question whether there has been a compliance with the terms 
of the notice issued to the assessee is not a question of law but a question 
of fact. It is also a question of fact as to whether the evidence before 
the Income-tax Officer is sufficient to justify him in rejecting tlie accounts 
of the assessee [Muzaffar Ali Khan vs. Commissioner of Income Tax 
(1929), (1932) Oudh 164]. 

A mere question of fact cannot be turned into a question of law 
by asking whether as a matter of law the officer came to a correct conclu- 
sion upon a matter of fact [Commissioner of Income Tax vs. Badridas 
(1937), 64 LA. 102= (1937) P.C. 133=1937 LT.R. 170]. 

Where the Assistant Commissioner is satisfied that the account books 

^ ^ . produced before him are not the complete accounts 

Assistant Commissioner i j i i ^ x 

acting under Sec. 31. assessee does not produce his accounts to 

enable the Assistant Commissioner to arrive at a 
correct estimate of the income the only course open to the Assistant Com- 
missioner is to make an estimate of the fficome to the best of his judgment. 
But that does not mean that the Assistant Commissioner acts under Sec. 
23 (4). He must give the reasons and the basis of assessment for the 
purpose of enabling the Commissioner to see whether the estimate was 
made according to the best of the Assistant Commissioner’s judgment or 
was wholly arbitrary [Commissioner of Income Tax vs. £. M, Cheityar 
Firm (1929), 7 Rang. 635 = (1930) Rang. 4=4 I.T.C. 111]. 

^*Make the assessment** — What is means — 

The different senses in which the words ''assess”, "assessment” are used 
in the Indian Income-tax Act were pointed out by Lord Romer in Com- 
missioner of Income-tax vs. Khemchand Ramdas [(1938), 65 I.A. 236== 
(1938) P.C. 175] in which the question debated before the Judicial Com- 
mittee waS whether the words "make the assessment” in Sec. 23 (4) mean 
no more than "compute the total income” or whether they include also the 
determination of the tax payable. His Lordship observed that even if the 
power to determine the tax payable by the tax-payer be not given expressly 
by the direction to "make the assessment” it was plainly implied, reading 
the section as a whole and that this view was strongly corroborated by Sec» 
29. The sub-section now gives in express terms the power to deteriniiie 
the tax payable by the assessee^ 



\i4d the INDIAN INCOME-TAX ACT [S, 23 (4). 

Best Judgment Assessment— What it means— 

This question has been elaborately discussed by the Judical Committee 
in Commissioner of Income Tax, C. P. vs. Badridas Ramrai Shop, etc. 
[(1937), 64 LA. 102], thus:— 

*^He must not act dishonestly, or vindictively or capriciously 

because he must exercise judgment in the matter. He must make what 
he honestly believes to be a fair estimate of the proper figure of assessment, 

and for this purpose he must be able to take into consideration local 

knowledge and repute in regard to the assessee's circumstances, and his 
knowledge of previous returns by and assessments of the assessee, and 
all other matters which he thinks will assist him in arriving at a fair and 
proper estimate: and though there must necessarily be guess work in 
the matter, it must be honest guess-work. In that sense too the 
assessment must be to some extent arbitrary. Their Lordships think that 
the section places the officer in the position of a person whose decision 
as to amount is final and subject to no appeal; but whose decision if it 
can be shown to have been arrived at without an honest exercise of 
judgment, may be revised or reviewed by the Commissioner under the 
powers conferred upon that official by Sec. 33’". In this case the Nagpur 
Chief Court held that it was the duty of the Income-tax Officer to conduct 
some kind of local inquiry before making the assessment under Sec. 23 (4) 
and to record a note of the details and results of such inquiry. Their 
Lordships of the Judicial Committee, however, found it impossible to 
extract these requirements from the language of the Act, and observed: 
“Their Lordships can find no justification in the language of the Act for 
holding that an assessment made by an officer under Sec. 23 (4) without 
conducting a local inquiry and without recording the details and results 
of that inquiry cannot have been made to the best of his judgment within 
the meaning of the section”. Their Lordships of the Judicial Committee 
overruled the decision of the Nagpur Judicial Commissioners in Commis^ 
sioner of Income Tax vs. Laxminarayan Badridas Agarwal, [(1934), Nag. 
183=1934 I.T.R. 246] to the effect that before ex parte assessment the 
Income-tax Officer must hold a local inquiry and record the notes of 
details and result of such inquiry. The Judicial Commissioners of the 
Nagpur Chief Court relied on Muhammad Hayat Haji Muhammad Sardgr 
\s. Commissioner of Income Tax [(1930), 12 Lah. 129= (1931) Lah. 
87=5 I.T.C. 159] ; S. P. K, A. A, M. Chettiar Firm Commissioner of 
Income Tax [(1929), 7 Rang, 669= (1930) Rang. 35=4 I.T.C. 182}; 
Commissioner of Income Tax vs. P. K. N. P. R. Chettiar Firm [(1930), 
8 Rang 209= (1930) Rang. 78=4 I.T.C. 340], and Krishna Kumar vs. 
Commissioner of Income Tax [(1931), 58 Cal. 906= (1931) Cal. 543= 
5 I.T.C. 295], and dissented from the view taken by a Full Bench of the 
Rangoon High Court in Abdul Bari Chowdhury vs. Commissioner of 
Income Tax [(1931), 9 Rang. 28l=(1931) Rang. 194=5 I/T.C. 3521. v 
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The Judicial Committee, however, expressed the view that the cases 
relied on by the Judicial Commissioners of Nagpur did not justify the 
view they had taken. Their Lordships, moreover, expressed agreement with 
the views expressed in Abdul Bari's case (9 Rang. 281). In this case 
a Full Bench of the Rangoon High Court held that in making an assess- 
ment under Sec. 23 (4) the Income-tax Officer does not exercise “judicial 
discretion*', overruling in this respect the decision of a Special Bench of 
the same High Court in S. P. K. A, A. M. Chettyar Firm vs. Commissioner 
of Income Tax [(1929), 7 Rang. 669= (1930)' Rang. 35=4 I.T.C. 182]. 
In the latter case reliance was placed on the view expressed by a Division 
Bench of the same High Court in an earlier case that “when Sec. 23 (4) 
says that the Income-tax Officer 'shall make the assessment to the best of 
his judgment’ it means that he must make it according to the rules of 
reason and justice, not according to private opinion, according to law and 
not humour and that the assessment is to be not arbitrary, vague, and fanci- 
ful, but legal and regular”. 

See also Commissioner of Income Tax vs. Badridas Ramrai Shop, 1939 
I.T.R. 613. 

In Md. Hayat vs. Commusioner of Income Tax [(1930), 12 Lah.. 
129= (1931) Lah. 87=5 I.T.C. 159], Shadi Lai, C.J., expressed the view 
that the Income-tax Officer, though not bound by strict judicial principles 
should be guided by the rules of justice, equity and good conscience. 

In the view of Sulaiman, C.J., under Sec. 23 (4) there is no question 
of the Income-tax Officer’s taking any further evidence nor is there any 
necessity for him to take any evidence at his own instance. “The penalty 
prescribed for failing to make the return or for failing to comply with 
the terms of a notice is that the matter is left to the final discretion of the 
Income-tax Officer to make the best of the assessment he can and his order 
is final and no appeal lies therefrom” [Gopinath Naik vs. Commissioner 
cf Income Tax (1935), 58 All. 200=(1936) All. 286=9 I.T.C. 136]. 

Assessment — to what extent arbitrary — 

Since there must necessarily be some guess-work, though honest guess- 
work, in the matter, the assessment must be to be some extent arbitrary. 
See the observations of the Judicial Committee in Commissioner of Income. 
Tax vs. Shop Badridas^ (1937) P.C. 133, quoted above. At the same time 
their Lordships made it clear that the Income-tax Officer must make what 
he believes to be a fair estimate of the proper figure of assessment, and 
that if it can be shown that the decision of the Officer has been arrived 
at without an honest exercise of judgment, it may be revised or reviewed 
by the Commissioner under the powers conferred upon that official by 
Sec. 33. 

Thus the position in substance is that; though there is some element of 
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arbitrariness in the matter, the Income-tax Officer cannot be wholly 
arbitrary in assessing under Sec. 23 (4). 

Shadilal, C.J., also observed in Md, Hayat vs. Commissioner of 
Income Tax [(1930), 12 Lah. 129=- (1931) Uh. 87] that under Sec. 23 (4) 
the assessment must ex necessitate rei be, to some extent, arbitrary, but 
that it must nevertheless be reasonable and should not proceed purely on 
the Income-tax Officer’s private opinion to the exclusion of all material 
before him. His Lordship relied on Chettyar P. K. N, P. R. Firm vs. 
Commissioner of Income Tax, (1930) Rang. 33, and S. P. K. A. A. M. 
Chettyar Firm vs. Commissioners of Income Tax, (1930) Rang. 35. See 
also M. Abdul Qayum & Co. vs. Commissioner of Income Tax, U.P., 
[(1933), A.LR. 1933 Oudh 396]. 

In Lalit Kishore Mitra vs. Commissioner of Income Tax, [ ( 1930) , A.I.R. 
(1932) Pat. 166=4 I.T.C. 467] the Patna High Court (James and 
Chatterjee, JJ.) held that though in that case the summary assessment was 
higher than the assessment of the previous year which was on the basis of 
the returns submitted by the assessee, it could not be said that the assess- 
ment was based on no evidence, or that it was so arbitrary in its nature 
as to be illegal. 

But in Abdul Bari's case [9 Rang. 281 = (1931) Rang. 194], the 
Rangoon High Court (per Page, C.J.) expressed the view that if the 
assessee has failed to comply with the provisions of the Act and thus has 
brought himself wdthin the ambit of Sec. 23 (4) the Income-tax Officer 
shall make the assessment. He has no discretion in the matter. Whether 
or not the default of the assessces is such that the i>rovisions of Sec. 23 (4) 
are brought into play is a question of fact and not of law, and if on the 
tacts tlie case is within Sec. 23 (4), the fncome-tax Officer is bound to 
make the assessment as best he can. 

Best judgment Assessment — what it involves — 

‘‘Once an assessment has been made to the best of the Income-tax 
Officer’s judgment on a net income under Sec. 23 (4) of the Act it follows 
that all expenses incidental to the business must be assumed to have been 
taken into consideration in arriving at the net income assessed” [Government 
Mail Motor Service vs. Commissioner of Income Tax, (1932), A.I.R: 
(1932) Uih. 796=6 I.T.C. 120]. 

The procedure under the notice referred to in Sec. 34 is to be, as far 

Sec 23 (4) *n a same as would be applied in the 

ceeding under ^c.^34.^^ original notice under Sec. 22 (2). 

Consequently in proceedings started by such a 
notice a summary assessment under Sec, 23 (4) may be made on failure to 
produce the books of accounts demanded [In re Messrs. Kedarnath Kesriwal 
(1930), 58 Cal. 254=(1931) Cal. 209=34 C.W.N. 1093 =4 I.T.C. 40]. 
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The Allahabad High Court expressed the view in In re Chottay Lol 
[(1931), AJ'r. il932) All. 83=5 LT.C. 466] that it is not open to the 
assessee to reopen the assessment originally made under Sec. 23 (4) when 
a notice under Sec. 34 is issued and that such a fresh notice does not do 
away with the previous assessment under Sec. 23 (4). 

If an assessee fails to comply with a notice issued under Sec. 22 (4), 
the Income-tax Officer must assess under Sec. 23 (4), and this assessment 
is to stand unless under Sec. 27 the Income-tax Officer is satisfied with the 
reasons given by the assessee for his non-compliance with that notice [Com- 
missioner of Income Tax vs. Badridas Ramrai Shop, (1937), 64 LA. 102= 
(1937) P.C. 133=41 C.W.N. 719=1937 I.T.R. 170]. 

Appeal — 

Section 30 (1), Proviso, of the Act of 1922, before amendment by Act 
VH of 1939, laid down that “no appeal shall lie in respect of an assessment 
made under sub-section (4) of Sec. 23, or under that sub-section read with 
Sec. 27”. 

The effect of this proviso was to take away the right of appeal given 
to the assessee by Sec. 30 (1), whether as to the amount or rate of assess- 
ment or whether as to the question of liability to assessment in any case in 
which the assessment was made under Sec. 23 (4). 

The only remedy open to the assessee was to proceed under Sec. 27 to 
satisfy the Income-tax Officer of the sufficiency of his reasons for his 
default and in case the Income-tax Officer did not cancel the summary 
a.ssessment, to appeal against his order to the Assistant Commissioner under 
Sec. 30 (1). 

That proviso has now been omitted from the Act as amended. 

The result is that henceforth an appeal will lie also against a summary 
assessment made by the Income-tax Officer under Sec. 23 (4). 

Even before this amendment, the High Courts in India always leaned 
towards enlarging the jurisdiction of the appellate officer in respect' of 
assessments under Sec. 23 (4). 

See — 

N. D, Radhakissen & Sons vs. Commissioner, (1927) Lah. 5. 

Pitta Ramaswamiah vs. Commissioner, (1927) Mad. 49.' 

In the matter of Ganga Sagar of Khurja, (1931) All. 417=53 
All. 451. 

In the matter of Laehhman Prosad Baburam of Cawnpur, (1930) 
All. 49. 

Mohanlal Hardeo Das vs. Commissioner, (1930) Pat. 14=9 Pat. 

■■.172..., , V:' 

Commissioner ys. M, 5*. 17. Chettydr, (1931) Rang, 53. 
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B. Bhagwati ''Prasad Row AUngor, Glji^Upury Isk ihe matter ofi 
(1932) All. 39b=i=S4imj^v < ; ^ ^ 

Duni Chand vs, Coinmissioner, 596. 

Gqvt. Mail Motor Service^, Rawalpindi vs.^Cofnfhissioner, (1932) 
Lah. 396. ; 

Thus in N, D. Rad ha Kishan & Sons vs. Commissioner ^of Income-Tax 
[(1926), (1927) Lah. 5=2 LT.C. 345] the Lahore Higii.Caurt (Broadway 
and Zafar Ali, JJ.) observed that "ordinarily it vvould.be the ’duty of the 
Assistant Commissioner to satisfy himself that the prpceedings . of the 
Income-tax Officer were in order and the mere fact that he professes to 
act under Sec. 23 (4) would not be enough to prevent the Assistant Com- 
missioner from satisfying himself that the Income-tax Officer’s claim was 
correct”. According to the Madras High Court ( Coutts-T rotter; C.J., 
Krishnan and Beasley, JJ.), where a person put in a statement of his income 
cn a requisition by the Income-tax authorities the enquiry fell under Sec. 
23 (3) and not Sec. 23 (4), and therefore, an appeal lay under Sec. 30 
from the order of assessment [Pitta Ramas7vamiah vs. Commissioner of 
Income Tax, (1925) 49 Mad. 831 = (1927) Mad. 49=2 I.T.C. 196]. 

In Ganga Sagar^s case, (1931) All. 417, where assessment was made 
by the Income-tax Officer on the account books produced by the asscssee 
though other books were not produced by the latter, the Allahabad High 
Court held that the assessment was made under Sec. 23 (3) and not under 
Sec. 23 (4) and hence the assessee had a right of appeal in a regular way. 

In In re Bhagwati Prasad [(1932) 54 All. 496= (1932) All. 390=6 
I.T.C. 105] the Allahabad High Court expressed the view that the Assistant 
Commissioner should hear the assessee or his counsel and then should 
decide whether the case really fell under Sec. 23 (4). In their Lordships' 
view, he should not merely scrutinize the ‘memorandum of appeal' and the 
assessment order of the Income-tax Officer behind the back of the assessee 
or his counsel and dismiss the appeal on the ground that it was not allowable. 

Reference under Sec. 66 — ^What point involved in assessment under 
Sec. 23 (4)— 

Now that the old proviso to Sec. 30 has been omitted, the scope of the 
reference under Sec. 66 (2) regarding an assessment under Sec. 23 (4) 
has also been widened. That is to say, any question of law regarding the 
assessment under Sec. 23 (4) may now be raised under Sec. 66 (2) if the 
other requirements of the section be complied with . Before the amendment 
of 1939 the only question of law that could possibly be raised in a reference 
from an assessment under Sec. 23 (4) was whether tl^e case in which the 
summary assessment was made did actually come within the provisions of 
Sec. 23 (4). 





(1924), (1925) Cal. 173'== 

-■ /29\'C.W.Kv.|S;: 

Raghunath^Mahadeo y3, Commis^oner (1925), (1925) Pat. 694. 
Duni d hand vs. Commissioner (1928), 9 Lah. 464~fl928) Lah. 

/ ■ 

f/G4lU Chand-Tiilsi Das vs. Commissioner (1929), 10 I-rah. 773= 

. (1929) I^ah. 246. 

Commissioner vs. Perianna Pillai (1929), 58 M.LJ. 10= (1930) 
•kad. 113. 

» ir 

Commissioner vs. A. K. R, P. L* A. Chettyar Firm (1930), 9 
Rang. 21 = (1931) Rang. 97. 

Abdul Bari Chowdhury vs. Commissioner (1931), 9 Rang. 281 = 
(1931) Rang. 194. 

A. K. R. P. L. A. Chettyar Firm vs. Commissioner (1931), 9 Rang. 
25= (1931) Rang. 98. 

; Afianda vs. Commissioner, (1931) Pat. 306. 

Musaffar AH Khan vs. Commissioner, (1932) Oudh 164. 

Jot Ram Sher Singh , (1934) All. 559. 






(5) Notwithstanding any- 
thing contained in the foregoing 
sub-sections, when the assessee 
is a firm and the total income of 
the firm has been assessed under 
sub-section ( 1 ), sub-section ^(5) 
or sub-section ( 4 ), as the case 
may be, — 

(a) in the case oi a regis- 
tered firm, the sum 
payable by the ' firm 
itself shall not be de- 
termined but the total' 
income of each partner 
of the firm, including 
therein his share of its 
income, profits and 
gains of the previous 
year, shall be assessed 
and the sum payable 
by him on the basis of 
such assessment shall 
be determined : ^ 

ProAdded that if rSuch share 
any jiaHher is ^ 
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loss it shall be set off 
against his^ «otHer in- 
come or carried for- 
ward and set off in 
accordance with the 
provisions of section 
24 : 

Provided further that when 
any of such partners is 
a person not resident in 
British India his share 
of the income, profits 
and gains of the firm 
shall 1)e assessed on the, 
firm at the rates which 
would be applicable if 
it were assessed on him 
personally, and the sum 
so determined as pay- 
able shall be paid by 
the firm; and 

(&) in the case of an un- 
registered firm, the 
Income-tax Officer may 
instead of determining 
the sum payable by the 
firm itself proceed in 
the manner laid down 
in clause (a) as appli- 
cable to a registered 
firm, if, in his opinion, 
the aggregate amount 
of the tax including 
super-tax, if any, pay- 
able by the partners 
under such procedure 
would be greater than 
the aggregate amount 
which would be payable 
by the firm and the 
partners individually if 
the firm were assess^; 
as an un register eti; 
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S. 23 (5).] NATURE OP ASSESSMENT PROCEEDINGS 

It has already been pointed out under the head “Analysis*' that Sec* 
23 (5) 'is^a i^w provision. It makes special provisions for the assessment 
of a firm and its partners. 

Before this new provision was introduced, the Calcutta High Court 
held in Neem Chand Daga!s case, [(1931) Cal. 686=35 C.W.N. 534=5 
I.T.C. 206] that where part of the profits of a registered firm had escaped 
assessment, assessment could be made under Sec. 34 and tax levied upon a 
partner of the firm in respect of his share of such part when proceedings 
under the said section against the firm itself in respect of the said part had 
failed for lack of jurisdiction and fresh proceedings were time-barred. 

Nature of the Assessment Proceedings — 

It is sometimes contended that the proceedings relating to assessment 
are judicial proceedings. 

On this the view of Walsh and Iqbal Ahmad, JJ., of the Allahabad 
High Court is that these proceedings are judicial proceedings in the collo- 
quial sense, because the Income-tax authorities have to make up their minds 
judicially after taking all the facts, or such facts as they can, into account, 
but they are not judicial proceedings in the strictly scientific sense of the 
term so as to raise questions in appeal to some higher tribunal as to whether 
the officer making the assessment has decided against the weight of evidence 
or decided a fact of which there is no evidence or has disregarded evidence 
which he ought to have taken into account [In re Baghat Halwai, (1928); 
3 I.T.C. 48]. 

% ■ 

In Dtmi Chand Dhani Ram vs. Commissioner of Income Tax [(1926), 
7 Lah. 201 = (1926) Lah. 161=2 I.T.C. 188], Le Rossignol, J., remarked 
that Sec. 37 indicates that the procedure of Income-tax Officers is of a judi- 
cial nature and that in making his assessment the Income-tax Officer should 
proceed on judicial principles. 

Previous Decision, Effect of — ^ 

It has been noticed above that the proceedings relating to assessment 
are not judicial proceedings in the strictly scientific sense. That is to say, 
while the Income-tax Officers are required to proceed on judicial principles, 
they are not Courts, properly speaking. It naturally follows that the prin- 
ciple of res jtidicata does not apply to their proceedings; in other Words, 
the previous decision of one Income-tax Officer in regard to a particular 
question cannot act as a barrier to his or his successor's taking fresh action 
in regard to the same matter. 

A Full Bench of the Madras High Court laid down the law in this Way: 
The principles of nat^al justice or judicial dealing which Courts impose 
upon Income-tax Officers would prevent them from capriciously settipjg 
^iside the orders pf thy r predecessors ^b^^ o^. enquiry. jUfresh {act$ 
come to light Which oh ^n jhyestigariptt^^^^w^^ enfifte th^pihe-t^J^^ 
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tp^come to a different conclusaon from that of his predecessor he is entitled 
.to reopen the question, 'jhe .taxing authorities not constituting a Court 
are not barred by the principle of res judicata [T, M. M. Sankaralinga 
Nadar vs. Commissioner of Income Tax (1929), 53 Mad. 420= (1930) 
Mad. 209=58M.LJ. 260=4 I.T.C. 226]. 

The Lahore high Court (Tek Chand and Agha Haidar, JJ.) followed this 
view m.Deokinandan and Sons v.s. Commissioner of Income Tax [(1930), 
A.LR. (1930) Lah. 605=4 I.T.C. 398]. The same High Court (Addison 
and Bhide, JJ.) observed in Electric and Dental Stores vs. Commissioner of 
Income Tax] [(1931), 12 Lah. 663=(1931) Lah. 341=5 I.T.C. 254] that 
the decision of one Income-tax Officer in a particular year cannot bind his 
successor in a subsequent year. 


Re**opening of Assessment under Sec. 23 (4) — 

Even when an assessment is made under this sub-section, income may 
escape assessment within the meaning of Sec. 34. Assessment of such 
escaped income shall, in such a case, proceed under Sec. 34. The Com- 
missioner's powers under Sec. 33 can also be exercised in respect of such 
escaped income, but the exercise of such power will be subject to the provi- 
sions of Secs. 34 and 35 and must be within the time allowed by these sec- 
tions. See Commissioner of Income-tax vs. Khemchand Ramdas [(1938), 
.65 LA. 236= (1938) P.C. 175]. 


'23A: 

PoWto 
assess indivi- 
dual mem- 
bers olcer- 
tmn com- 
panies. 


Old Section. 

( 1 ) Where the In- 
come-tax Officer is 
satisfied that any 
firm or other asso- 
ciation of indivi- 
duals carrying on 
any business, other 
than a Hindu undivided family 
or a company, is under the con- 
trol of one member thereof, 
and that such firm or associa- 
tion has been formed or is being 
used for the purpose of evading 
or reducing the liability to tax 
of any member thereof, he may, 
with the previous approval of 
the Assistant Commissioner, 
pass an order that the sum pay- 
able as income-tax by the firm 


2 Vliiserted iby the Indian Inconle.tax ' 
" :;4Atijmdment) Act, I®0 (XXI of 


New Section. 

1 [^23A. Sje Sjs 5lc 5jf 


‘ This section was inserted by Sec. 4 bf 
the Indian Income-tax ( Amendniait) : 
Act, 1930 (XXI of 1930). . 

‘ The orianal sub-section (1) ondffed 
by S^. 26 of the Indian incomb^;; 
. (Amendihent) Act, (VII w 
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Old S^ion. 

or association shall not be de- 
termined, and thereupon the 
share of each member in the 
profits and gains of the firm or 
association shall be included in 
his total income for the purpose 
of his assessment thereon. 

B.vplanation . — member of 
a firm or association who owns 
the whole or the major portion 
of the capital of the firm or 
association shall not by reason 
only of that fact be deemed to 
control the firm or association. 

(w) Where the Income-tax 
Officer is satisfied that a com- 
pany is under the control of not 
more than five of its members 
and that its profits and gains 
are allowed to accumulate be- 
yond its reasonable needs, ex- 
isting and contingent, having 
regard to the maintenance and 
development of its business, 
without being distributed to the 
members, or that a reasonable 
part of its profits and gains 
having regard to the said 
needs, has not been distributed 
to its members in such manner 
as to render the amount 
distributed liable to be included 
in their total income, and that 
such accumulation or failure to 
distribute is for the purpose of 
preventing the imposition of 
tax upon any of the members 
in respect of their shares in the 
profits and gains so accumu- 
lated or not distributed, the 
Income-tax Officer tpay,,. with 
the previous approvil of the 
Assistant CdmmiSsioner^^ pass 


New Section, 


*[(7)] Where the Income- 
tax Officer is satisfied 
that in respect of any 
previous year the 
profits and gains 
distributed as dividends 
by any company up to 
the end of the sixth 
month after its ac- 
counts for that previ- 
ous year are laid l)efore 
the company in general 
meeting increased by 
any income-tax payable 
thereon are less than 
sixty per cent, of the 
assessable income of 
the company of that 
previous year, he shall, 
unless he is satisfied 
that having regard to 
losses incurred by the 
company in earlier 
years or to the small- 
ness of the profit made. 

The original sub-section (2) tras ler 
numbered (1) and this portion was 
substituted by Sec. 26 of tiie Indian 
Income-tmc (Amendmoit) Att, 1939 
:,;(Vir of 1939) 
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Old Sectioa New Section. 


an order that the sum payable 
as income-tax by the company 
shall not be determined, and 
thereupon the proportionate 
share of each member in the 
profits and gains of the com- 
pany, whether such profits and 
gains have been distributed to 
the members or not, shall be 
included in the total income of 
such member for the purpose of 
his assessment thereon : 


the payment of a 
dividend or a larger 
dividend than that 
declared would be 
unreasonable, make 
with the previous 
approval of the 
Inspecting Assistant 
Commissioner an order 
in writing that the 
undistributed portion 
of the assessable 
income of the company 
of that previous year 
as computed for 
income-tax purposes 
shall be deemed to have 
been distributed as 
dividends amongst the 
shareholders as at the 
date of the general 
meeting aforesaid, and 
thereupon the propor- 
tionate share thereof 
of each shareholder 
shall be included in the 
total income of such 
shareholder for the 
purpose of assesing his 
total income: 

Provided that when the 
reserves representing 
accumulations of past 
profits which have not 
been the subject of an 
order under this sub- 
section exceed the paid 
up capital of the com- 
pany, together with 
any loan capital which 
^ i| the propjerty of the 
shareholders, or the 
actual cost of th« fixed 
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Old Section. 


Provided that this sub-sec- 
tion shall not apply to any 
company which is a subsidiary 
company or in which the public 
are substantially interested. 


New Section. 

assets of the company 
whichever of these is 
greater, this section 
shall apply as if instead 
of the words ‘sixty per 
cent, of the assessable 
income’ the words ‘one 
hundred per cent, of 
the assessable income’ 
were substituted : 

Provided further that no 
order under this sub- 
section shall be made 
where the company 
has distributed not less 
than fifty-five per cent, 
of the assessable in- 
come of the company, 
unless the company, on 
receipt of a notice from 
the Income-tax Officer 
that he proposes to 
make such an order, 
fails to make within 
three months of the 
receipt of such notice a 
further distribution of 
its profits and gains so 
that the total distribu- 
tion made is not less 
than sixty per cent, of 
the assessable income 
of the company of the 
previous year con- 
cerned:]; 

^[Provided further that this 
sub-section shall not 
apply to any company 
in which the public are 
substantially interested 

* Ttus proviso was substituted by Set. 26 

of the Indian Incotne-tax (Amende 

nu8!jt> Act, 1S39 ■ ; 
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Old Section. 


New Section. 

or to a subsidiary 
company of such a 
company if the whole 
of the share capital of 
such subsidiary com- 
pany is held by the 
parent company or by 
the nominees thereof] . 


Explanation . — ^For the pur- 
pose of this sub-section,— 

(a) a company shall be 
deemed to be a subsi- 
diary company, if by 
reason of the benefi- 
cial ownership of 
shares therein, the 
control of the com- 
pany is in the hands 
of a company, not 
being a company to 
which the provisions 
of this sub-section 


Explanation . — For the pur- 
pose of this sub-sectiqn, — 

5js 'S' ^ 


apply, or of two or 
more companies none 
of which is a company 
to which those provi- 
sions apply; 

(i?) a company shall be 
deemed to be a com- 
pany in which the 
public are substan- 
tially interested if 
shares of the company 
(not being shares 
entitled to a fixed 
rate of dividend, 
whether with or with- 
out a further right to 
participate in profits) 
carrying not less than 
twenty-five per cent, 
of the voting power 
have been allotted 


■f 

a company shall be 
deemed to be a^ 'toin- 
pany in which the 
public are substantially 
interested if shares of 
the company (not 
being shares entitled to 
a fixed rate of divi- 


dend, whether with or 
without a further right 
to participate in pro- 
fits) carrying not less 

:aause (o) was omitted by Sec^ M of- 
the Indian Inopiw-tax (Amendntent) 

rhe bradtets_ said letter "(b)” w^; 

omitted ibid. 
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Old Section. 

unconditionally to, or 
acquired uncondi- 
tionally by, and are at 
the end of the previ- 
ous year beneficially 
held by, the public (not 
including company to 
which the provisions 
of this sub-section 
apply), and if any 
such shares have in 
the course of such 
previous year been the 
subject of dealings in 
any stock exchange 
in British India or are 
in fact freely transfer- 
able by the holders to 
other members of the 
public ; 


{c) unless the contrary is 
proved, a company 
shall be deemed to be 
under the control of 
any persons where the 
majority of the voting 
\ power or shares is in 
the hands of those 
persons or of relatives 
or nominees of those 
persons ; 

{d) “nominee” means a 
. person who may be 
required to exercise 
his voting power on 
the directions of, or 
holds shares directly 
or indirectly * oh be- 
half bf, smother 
person. # , : 

146 


New Section. 

than twenty-five per 
cent, of the voting 
power have been al- 
lotted unconditionally 
to, or acquired uncon- 
ditionally by, and are 
at the end of the 
previous year benefi- 
cially held by, the 
public (not including a 
company to which the 
provisions of this sub- 
section apply), and if 
any such shares have 
in the course of such 
previous year been the 
subject of dealings in 
any stock exchange in 
British India or are in 
fact freely transferable 
f)y the holders to other 
members of the public. 

7He He ^ 


’ Clauses (c) and (d) were omitted by 
Sec. 26 of the Indian Income-tax 
(Amendment) Act, 1939 (Vll of 
1939). 
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Old Section. 

(i) The Assistant Commis- 
sioner shall not giv-e his 
approval to any order proposed 
to be passed by the Income-tax 
Officer under this section, until 
he has given the firm, associa- 
tion or company concerned an 
opportunity of being heard. 

(4) (i) Where any member 
of a firm or association of 
individuals makes default in 
the payment of tax on his 
share of profits and gains 
which has been included in his 
total income under the provi- 
sions of sub-section (1), such 
tax may be recovered from the 
firm or association, as the case 
may be. 

(ii) Where the proportionate 
share of any member of a 
company in the undistributed 
profits and gains of the com- 
pany has been included in his 
total income under the provi- 
sions of sub-section (2), the tax 
payable in respect thereof shall 
be recoverable from the com- 
pany and may be recovered 
from such member, if there are 
not sufficient funds in the hands 
of the company to pay the tax, 
or if the winding up of the 
company has commenced. 


is. 23A. 

New Section. 

*^[(2)] The "[Inspecting] 
Assistant Commissioner shall 
not give his approval to any 
order proposed to be passed by 
the Income-tax Officer under 
this section until he has given 
io« ♦ * company con- 

cerned an opportunity of being 
heard. 

11 (5)] * :l5 He 


(ii) Where the proportionate 
share of any member of a 
company in the undistributed 
profits and gains of the com- 
pany has been included in his 
total income under the provi- 
sions of '"[sub-section (f)] 
the tax payable in respect 
thereof shall be recoverable ^ 
from the company ^*[ii it 
cannot be recovered from such 
member.] ^ ♦ 

• The original sub-section (3) was re- 

numbered (2) by Sec. 26 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

• This word was inserted, ibid. 

The words “firm, association or'* were 
omitted, ibid, 

“ The original sub-section (4) was re- 
numbered (3), ibid. 

” The sub-clause (i) was omitted, ibid. 

” This word, brackets and figure were 
substituted for the word, brackets and 
fighre. “sub-section (2)”, ibid. 

** These words were substituted for the 
words ’•‘and may be recovered front 
such member^ tbid, 

“ The prigwal words were omitted, ibid. 
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Old Section. 

(iii) Where tax is recover- 
able from a company, firm or 
other association under this 
sub-section, a notice of demand 
shall lie served upon it in the 
prescribed form showini? the 
sum so payable, and sitch com- 
pany, firm or association shall 
lie deemed to be the assessee in 
respect of such sum, for the 
purposes of Chapter VI. 

(5) Where tax has been 
paid in respect of any undistri- 
buted profits and gains of a 
company under this section, 
and such profits and gains are 
subsequently distributed in any 
year, the proportionate share 
therein of any member of the 
company shall be excluded in 
computing his total income of 
that year. 


New Section, 

(iii) Where tax is recover- 
able ffom a company * * 

* *undcr this sub-section, a 
notice of demand shall be 
served upon it in the prescribed 
form showing the sum so pay- 
able, and such company * 

* *shall be deemed to be the 
assessee in respect of such sum, 
for the jiurposcs of Chapter 
VI. 

Where tax has been 
paid in respect of any undis- 
tributed profits and gains of a 
company under this section, 
and such profits and gains are 
subse(iuently distributed in any 
year, the proportionate share 
therein of any member of the 
company shall be excluded in 
computing his total income of 
that year. 

*®[(5) When a company is 
a shareholder deemed under 
sub-.section (1) to have received 
a dividend, the amount of the 
dividend thus deemed to have 
been paid to it shall be deemed 
to be part of its total income 
for the purpose also of the 
application of that sub-section 
to distributions of profits by 
that company.] 


“ The words "firm or other association" 
were omitted by Sec. 26 of the Indian 
Income-tax (Amendment) Act, 1^9 
(VIIofl939). 

" The words "firm or assodatiem” ware 
omitted, ibid. 

“ The original sub-section (5) was re-, 
numbaed (4), ibid. 

“ TWs sub-sectipn w^s added, ibid, 
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History — 

This is a provision relating to avoidance of liability to super-tax. 
Super-tax was first introduced in India in 1917 by Act VIII of 1917. See 
App, page cciii. 

A Bill was introduced in 1927, to prevent the evasion of super-tax 
through 'one-man' companies and firms. This ultimately resulted in the 
enactment of the Indian Income Tax (Amendment) Act (XXI of 1930), 
and the evasion was provided against by its Sec. 4 by which Sec. 23A was 
ihserted in the Income Tax Act of 1922. 

The following extract from the Statement of Objects and Reasons 
will be a pertinent reference here: — 

'The Government have been considering for some time, in consultation with the 
commercial community and the officers of the Income-tax Department, the best 
methods of rendering illegal certain practices, now legal, which are adopted by persons 
desirous of evading the payment of Income-tax and super-tax and this Bill proposes 
to give the taxing authorities the necessary powers to check such evasion. 

"2. Broadly speaking, the proposals in the Bill are — 

(a) to define a 'firm*, 'partner* and ‘partnership* in the same sense as in 
the Indian Contract Act, 1872; 

(b) to give discretion to the Income-tax Officer to treat as separate 
assessees the individuals comprising any association carrying on business, of 
which only one member is competent to bind the association by his acts; 

(c) to give the Income-tax Officer discretion to treat the members of a 
company as separate assessees if the company restricts the right to transfer 
shares or limits the number of share-holders, exclusive of employees, to 50, 
or does not invite, or permit, subscription to its shares or debentures by the 
public; and is under the control of not more than five members; 

(d) to permit the production by public servants before a Court of all 
documents or information relating to the registration of firms; 

(e) to impose penalties for failure actually to distribute shares of the 
profits of a firm in accordance with the provisions of the deed of partnership 
registered under the Income-tax Act; and 

(/) to give discretion to the Income-tax Officer to treat a registered firm 
as an unregistered firm if it fails to make a return of its income or to produce 
accounts or other documents called for by the Income-tax Officer. 

“3. The powers under (2) and (3) in paragraph 2 above will be exercivSed by 
the Income-tax Officer, with the previous approval of the Assistant Commissioner, 
and an appeal will lie against the order, of the Income-tax Officer, to the Commissioner 
of Income-tax. Against the appellate order of the Commissioner, it is proposed to 
allow a reference to the High Court both on the questions of fact, and no questions 
of law instead of on questions of law only as in all other matters arising under the 
Income-tax Act **. — Statement of Objects and Reasons, 

It is said that the provision was introduced mainly to meet the case 
of the late Sir David Yule. Sir David had formed a number of "one-man** 
Companies between 1917 and 1921. As long as these companies did not 
distribute their profits, Sir David succeeded in avoiding super-tax to a very 
large extent. See the Statement of Case by the Commissioner of Income Tax, 
Bengal in Trustees of the Estate of David Yuh vs. Commissioner of ■ 



5. 23A.] 


ENGLISH LAW 


1165 


Income Tax (1934), 7 I.T.C. 221 at page 226. This case ultimately went 
up to the Privy Council. See Commissioner of Income Tax vs. Mercantile 
Bank of India [(1936), 63 LA. 457^(1936) P.C. 268== 10 I.T.C. 39=1936 
I.T.R. 239]. 

English Law — 

See the Pinance Act, 1922 (12 & 13 Geo. V. c. 17), Sec. 21, as amended 
by Sec. 31 of the Finance Act, 1927, Sec. 18 of the Finance Act, 1928, 
Sec. 19 of the Finance Act, 1936, and Sec. 14 of the Finance Act, 1937. 

Section 21 of the Finance Act, 1922, as it stood originally, is given 
below : — 

The Finance Act, 1922, Sec. 21 — 

21. With a view to preventing the avoidance of the payment of super-tax 
through the withholding from distribution of income of a company which would 
othenvise be distributed, it is hereby enacted as follows: — 

(1) Where it appears to the Special Commissioners that any company to which 
this section applies has not, within a reasonable time after the end of any year or 
other period ending on any date subsequent to the fifth day of April, nineteen 
hundred and twenty-two, for which accounts have been made up, distributed to its 
members in such manner as to render the amount divStributed liable to be included 
in the statements to be made by the members of the company of their total income 
for the purposes of super-tax, a reasonable part of its actual income from all sources 
for the said year or other period, the Commissioners may, by notice in writing to 
the company, direct that for purposes of assesvsment to super-tax, the said income 
of the company shall, for the year or other period specified in the notice, be deemed 
to be the income of the members, and the amount thereof shall be apportioned 
among the members: 

Provided that, in determining whether any company has or has not distributed 
a reasonable part of its income as aforesaid, the Commissioners shall have regard 
not only to the current requirements of the company's business but also to such 
other requirements as may be necessary or advisable for the maintenance and develop- 
ment of that business. 

(2) Any super-tax chargeable under this section in respect of the amount of the 
income of the company apportioned to any member of the company, shall be assessed 
upon that member in the name of the company, and, subject as hereinafter provided, 
shall be payable by the company, and all the provisions of the Income Tax Acts 
and any regulations made thereunder relating to super-tax assessments and the 
collection and recovery of super-tax shall, with any necessary modification, apply to 
super-tax assessments and to the collection and recovery of super-tax charged under 
this section. 

(3) A notice of charge to super- tax under this section shall in the first instance 
be served on the member of the company on whom the tax is assessed, and if that 
member does not within twenty-eight days from the date of the notice elect to pay 
the tax a notice of charge shall be served on the company and the tax shall there- 
upon become payable by riie company: 

Provided that nothing in this sub-section shall prejudice the right to recover 
from the company the super-tax charged in respect of any member who has elected 
as aforesaid but ^o fails to pay the tax by the first day of January in the year of 
assessment or within twentyrcight days of th^ date on which he so elected, wK^hever 
is 
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(4) Any undistributed income which has been assessed and charged to super-tax 
under this section shall, when subsequently distributed, be deemed not to form part 
of the total income from all vsources for the purposes of super-tax of any individual 
entitled thereto. 

Where a member of a company has been assessed to and has paid super-tax 
otherwise than under this section in respect of any income which has also been assessed 
and upon which super-tax has been paid under this section, he shall, on proof to the 
satisfaction of the special commissioners of the double assessment, be entitled to 
repayment of so much of the super-tax so paid by him as was attributable to the 
inclusion in his total income from all sources of the first-mentioned income. 

(5) Where super- tax is charged under this section in respect of the income of 
a company for any year or other period, the Commivssioners of Inland Revenue shall, 
on a certificate from the special commissioners that the super-tax has been accounted 
for, repay to the company the amount of any corporation profits tax paid by the 
company in respect of the corresponding accounting period or part thereof. 

(6) This section shall apply to any company- 

fa) which has, since the fifth day of April, nineteen hundred and fourteen, 
been registered under the Companies Acts, 1908 to 1917; and 

(b) in which the number of shareholders computed as hereinafter provided 

is not more than fifty; and 

(c) which has not issued any of its shares as a result of a public invitation 

to subscribe for shares; and 

(d) which is under the control of not more than five persons. 

For the purpose of this subsection — 

In computing the number of shareholders of a company there shall be excluded 
any shareholder who is a trustee or nominee for some person otherwise 
owning or beneficially interested in shares in the company, or w^ho is an 
employee of the company, or is the wife or the unmarried infant child of a 
beneficial owner of shares in the company; 

A company shall be deemed to be under the control of any persons where the 
majority of the voting power or shares is in the hands of those persons or 
relatives or nominees of those persons, or where the control is by any other 
means whatever in the hands of those persons; 

The expression ‘Relative” means a husband or wife, ancestor, or lineal 
descendant, brother, or sister; 

The expression “nominee” means a person who may be required to exercise 
his voting powder on the directions of, or holds shares directly or indirectly 
on behalf of, another person; 

Persons in partnersliip and persons interested in the estate of a deceased person 
or in property held on a trust shall, respectively, be deemed to be a single 
person. 

(7) In this section the expression “member” shall include any person having 
a share or interest in the capital or profits or income of a company, and the expres- 
sion “employee” shall not include any governing director, managing director, or 
director. 

(8) The provisions contained in the First Schedule to this Act shall have effect 
as to the computation of the actual income from all sources of the company, the 
apportionment thereof amongst members of the company, and otherwise for the purpose 
of carrying into effect, and in connection with> this section. 

(9) The provisions of this section ^II apply for the purposes of assessment ^ 
super-tax for the year 1923-24 and any succeeding year %f assessment, 
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Section 21 of the Finance Act, 1922, was inserted ''to prevent the 
evasion of super-tax by means of the making over of property to a company 
under the control of the person to whom the property previously belonged, 
who could manipulate the distribution of the profits of the company”. 

The First Schedule to the Finance Act, 1922, contained certain machinery 
provisions incidental to the provisions contained in Sec. 21. The Schedule 
ran thus : — 


FIRST SCHEDULE. 

1. A company which is aggrieved by any direction given under section twenty-one 
of this Act may appeal to the special commisvsioners against the direction by giving 
notice of appeal to the Clerk to the CommissionervS within twenty-one days after the 
date of the notice, and the Commissioners shall hear and detennine the appeal, subject 
as herein provided, and the provisions of the Income Tax Acts relating to appeals 
against assessments shall, with any necessary modification, apply for the purposes of an 
appeal under this provision. 

2. If either the company or the Commissioners of Inland Revenue arc dissatisfied 
with the determination of the special commissioners on any appeal under the foregoing 
provisions of this schedule, they may, on giving notice to the Clerk to the special 
commissioners within twenty-one days after the determination, require the appeal to 
be reheard by the Board of Referees and the special commissioners shall transmit to 
the Board any document in their possession which was delivered to them for the 
purposes of the appeal 

The Board shall rehear and determine the appeal and shall have and exercise 
the same powers and authorities in relation to the appeal as the special commissioners 
might have and exercise, and the determination of the Board thereon shall be final 
and conclusive: 

Provided that section one hundred and forty-nine of the Income Tax Act, 1918 
(which relates to the statement of a case on a point of law), shall apply with the 
necessary modifications in the case of any such rehearing and determination as it 
applies in the case of appeals to the general or special commissioners under the said 
Act. 

3. The provisions of sub-section (6) of section seven of the Income Tax Act, 
1918, relating to the representation of the Crown on super-tax appeals shall, with the 
necessary modifications, apply to any appeal under this schedule. 

4. The special commissioners may, at any time by notice in writing, require any 
company which appears to them to be a company to which section twenty-one of this 
Act applies, to furnish them with — 

(a) a statement of the actual income of the company from all sources, together 

with a copy of the company's accounts for any year or other period for 
which the company's accounts have been made up and such particulars 
. ’ as the commissioners may reasonably require as to the income of the 
company and the manner in which the income has been dealt with; 
and 

(b) a statement for the same period of the names and addresses and particulars 

of the respective interests of all members of the company. 

5. Where the special commissioners have issued a notice requiring a company 
to furnish them with particulars under paragraph 4 of this schedule as respects any 
year or other period, and the auditor of the accounts of the company is a member 
of an incorporated society of accounmnts, the directors may, if they tliink fit, make 
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and submit to the auditor such a statutory declaration as hereinafter mentioned, and 
in such case the following provisions shall have effect: 

(a) The directors of the company ^all make a statutory declaration as to — 

(i) The amount which they regard, or regarded, as proper to be 
retained in the business out of the income of that year or other period; 
and 

(ii) The amount (if any) which they propose to recommend for 
distribution, or which has been distributed; 

setting out the reasons for such retention and giving such information 
as will enable the auditor to form an opinion whether the amount (if 
any) proposed for distribution or divStributed, having regard to such 
requirements as are mentioned in the proviso to sub-section (1) of the 
said section twenty-one, would be, or w^as, a reasonable part of the income 
for such year or other period; 

(b) If the auditor — 

(i) is satisfied that the information disclosed in the declaration is 
sufficient to enable him to form an opinion as to whether the proposed 
distribution or distribution (if any) would be or was a reasonable part 
of the income for such year or other period as aforesaid; and 

(ii) is satisfied that a prima facie case is made out by the reasons 
and information given in the declaration that the proposed distribution 
or distribution (if any) would be or was reasonable; 

he may so certify; 

(c) The certificate, together with the statutory declaration, shall be sent to 

the special commissioners who, unless they sec reason to the contrary, 
shall take no further action in the matter. 

6. In computing the actual income from all sources of a company for any year 
or period, the income from any source shall be estimated in accordance with the 
provisions of the Income Tax Acts relating to the computation of income from that 
source; except that the income shall be computed by reference to the income for such 
year or period as aforcvsaid and not according to an average of more than one year 
or by reference to any year or period other than such year or period as aforesaid, 

7. If any company fails or refuses on being so required in accordance with the 
provisions of this schedule to furnish a statement of actual income from all sources 
or renders a statement with which the special commissioners are not satisfied, the 
commissioners may make an estimate of that income to the best of their judgment. 

8. The apportionment of the actual income from all sources of the company 
shall be made by the vspecial commissioners in accordance with the respective interests 
of the members, and the income as apportioned to each member ^all, for the purposes 
of super-tax, be deemed to represent his income from his interest in the company for 
the year or other period and shall be included in the statement of his total income 
or in an amended statement of total income which the special commissioners are 
hereby authorised to require and shall be deemed to be the highest part of that income, 

9. The income apportioned to a member of a company under section twenty-one 
of this Act shall, for the purposes of super-tax, be deemed to have been received by 
him at the date to which the accounts of the company for the year or period were 
made up. 

10. Notice of any apportionment made by the special commissioners shall be 
given by serving on the company a statement showing the amount of the actual income 
from all sources adopted by them for the purposes of section twenty-one pf this Act* 
and either the amount apportioned to each member or the amount apportioned tp 
each class of shares, as they think fit. 
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A company which is aggrieved by any notice of apportionment shall be entitled 
to appeal to the special commissioner on giving notice to their clerk within twenty-one 
days after the date of the notice, and those commissioners shall hear and determine 
the appeal and all the provisions of the Income Tax Acts and any regulations made 
thereunder relating to appeals against assessments and to cases to be stated for the 
opinion of the High Court shall, with any necessary modification, apply for the 
purposes of any such appeal. 

11. Any person in whose name any shares of a company are registered shall, 
if required by notice in writing by the special commisvsioncrs, state whether or not he 
is the beneficial owner of those shares, and if not the beneficial owner of those shares 
or any of them shall furnish the name and address of tlie person or persons on whose 
behalf the shares are registered in his name. 

If any person on being sSO required neglects or fails to comply with the notice 
wnthin the time limited by the notice, he shall be liable to a penalty of twice the 
amount of super-tax that would be chargeable at the highest rate in respect of the 
amount of the income apportioned to such shares. 

12. In this schedule the expression “Board of Referees’* means the Board of 
Referees for the purposes of Rule 6 of the rules applicable to Cases 1. and II. of 
Schedule D. 

Section 31 of the Finance Act, 1927, which amended these j^rovisions, 
ran thus: — 

31. (1) Sub-section (1) of section twenty-one of the Finance Act, 1922, shall 

have effect as if at the end thereof there were added as a new paragraph the 
following: — 

“For the purpose of this vSubsection any such sum as is hereinafter described 
shall be regarded as income available for distribution among the members 
of the company and not as having been applied or being applicable to the 
current requirements of the company’s business or to such other requirements 
as may be necessary or advisable for the maintenance and development of that 
business, that is to say: — 

(a) Any sum expanded or applied, or intended to be expended or applied, out 

of the income of the company, otherwise than in pursuance of an 
obligation entered into by the company before the fourth day of August, 
nineteen hundred and fourteen — 

(i) in or towards payment for the business, undertaking or property 
which the company was formed to acquire or which was the first business, 
undertaking or property of a substantial character in fact acquired by. 
the company; or 

(ii) in redemption or repayment of any share or loan capital or debt 
(including any premium on such share or loan capital or debt) issued 
or incurred in or towards payment for any such business, undertaking 
or property, or issued or incurred for the purpose of raising money applied 

^ • or to be applied in or towards payment therefor; or 

(iii) in meeting any obligations of the company in respect of the 
acquisition of any such business, undertaking or property: 

(b) Any sum expended or applied, or intended to be expended or applied, in 

pursuance or in consequence of any fictitious or artificial transaction**: 

Provided tliat the addition to the said section twenty-one of the foregoing new 
paragraph shall not operate so as to make the said section apply as respects any 
company unless it appears to the Special Commissioners, not only that income of the 
company has been or is to be expended or applied for one pr more of the purposes 
147 : 
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mentioned in the said paragraph, but also that the company has not in fact distributed 
a reasonable part of its actual income in such a manner as to render the amount 
distributed liable to be included in the statements to be made by the members of the 
company of their total income for the purposes of super-tax. 

(2) Sub-section (1) of the said section twenty-one shall have effect as if after 
the words “apportioned among the members/* there were inserted the words “and 
“super-tax shall be assessed and charged under the provisions of this j^ction in respect 
“of the sum so apportioned after deducting in the case of each member any amount 
“which has been distributed to him by the company in respect of the said year or 
“period in such manner that the amount distributed falls to be included in the state- 
“ment of total income to be made by that member for the purposes of super-tax”. 

(3) In sub-section (6) of the said section twenty-one, for the words from the 
beginning thereof dow’ii to and including the words “beneficial owner of shares in the 
company'* there shall be substituted the following; — 

“This section shall apply to any company which is under the control of 
not more than five persons and which is not a subsidiary company or a 
company in which the public are substantially interested”. 

For the purpose of this sub-section— 

A company shall be deemed to be a subsidiary company if, by reason of the 
beneficial ownership of shares therein, the control of the company is in the 
hands of a company not being a company to which the provisions of this 
section apply, or of two or more companies none of which is a company to 
which those provisions apply; 

A company shall be deemed to be a company in which the public are substan- 
tially interested if shares of the company (not being shares entitled to a 
fixed rate of dividend whether wdth or without a further right to participate 
in profits) carrying not less than twenty-five per cent, of the voting power 
have been allotted unconditionally to. or acquired unconditionally by, and 
are at the end of the year or other period for which the accounts of the 
company have been made up as aforesaid beneficially held by the public 
(not including a company to which the provisions of this section apply) and 
any such shares have in the course of such year or other period been the 
subject of dealings on a stock exchange in the United Kingdom and the shares 
have been quoted in the official list of such a stock exchange. 

The expression ‘company* means a company within the meaning of the 
Companies (Consolidation) Act, 1908”. 

(4) Where an order has been made or a resolution passed for the winding up 
of a company to which the said section twenty-one applies, the income of the company 
for the period from the end of the last year or other period for which accounts of 
the company have been made up to the date of the order or resolution for winding 
up shall, for the purposes of the said section, be deemed to be income of that period 
available for distribution to the members of the company, and, as respecU that period 
and the next preceding year or other preceding period or periods ending within that 
next preceding year for which accounts have been made up, the said section shall 
apply as if the words “within a reasonable time” in sub-section (1) of the said 
section were omitted therefrom, 

(5) Any notice required under the provisions of the said section twenty-one to 
be served upon a company may, where the company is in liquidation, be served upon 
the liquidator of the company, and the liquidator shall be responsible for doing all 
matters or things required to be done by or on behalf of the company, and the 
liquidator shall be responsible for the due payment of any super-tax payable by or 
recoverable from the company under the provisions of the said section, 
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(6) The income apportioned to a member of a company for the period from 
the end of the last year or other period for which accounts have been made up to 
the date of the order or resolution for winding-up shall, for the purposes of super-tax, 
be deemed to have been received by him on the date of that order or resolution. 

(7) The following shall be substituted for paragraph 5 of the First Schedule to 
the Finance Act, 1922: — 

"5. (a) Where the Special Commissioners have - 

(i) issued a notice requiring any company to furnish them with particulars 
under paragraph 4 of this schedule as respects any year or other period; or 

(ii) given a direction under sub-section (1) of section twenty-one of this 
Act as respects any year or other period in relation to any company to which 
no such notice has been issued as respect that year or period; 

the directors of the company, if they are of opinion that there has not been and will 
not be any avoidance of the payment of super-tax through failure to distribute to 
the members of the company a reasonable part of its income for that year or period, 
may make a statqtory declaration to that effect slating the facts and circumstances 
upon which their opinion is based; 

(b) In any case where vsuch a statutory declaration as aforesaid ivS sent to the 
Special Commissioners within twenty-eight days of the issue of such a notice or the 
giving of such a direction as aforesaid the Special Commissioners shall not, unless 
they see reason to the contrary, take any further action in the matter; 

(c) If in any such case the Commissioners see reason to the contrary they shall 

send to the Board of Referees a certificate to that effect, together with the said 

statutory declaration, and shall at the same time transmit a copy of the certificate 
and of the statutory declaration to the Commissioners of Inland Revenue; 

(d) The Commissioners of Inland Revenue may at any time within twenty-eight 

days after receiving the copy of the certificate and the copy of the statutory declaration 
submit to the Board of Referees a counter-statement with reference to the matter; 

(c) The Board of Referees shall in any such case take into consideration the 

declaration, and the certificate, and the counter-statement, if any, and shall determine 
whether there is or is not a prim^ facie case for proceeding in the matter; 

(f) The determination of the Board of Referees under this paragraph shall be 
final and conclusive, and, where the Board of Referees determines that there is a 
primd facie case for proceeding, the notice or direction aforesaid shall have effect 
as if it had been issued or given on the date on which notice of the determination 
of the Board is given to the company”, 

(8) The following shall be substituted for paragraph 9 of the First Schedule to 
the Finance Act, 1922 — 

”9. The income apportioned to a member of a company so far as assessable 
and chargeable to super-tax under section tw^enty-one of this Act shall for the 
purposes of that tax be deemed to have been received by him on the date to 
which the accounts of the company for the year or period were made up or, 
if an application in that behalf is made by the company to the Special 
Commissioners at any time within the period limited by this Schedule for 
giving notice of appeal against the direction to the Special Commissioners, on 
such date as those Commissioners determine to be just having regard to the 
dates on which distributions of income have been made by the company, and 
so as to avoid, as far as posable, the inclusion for the purposes of super-tax 
for any year of income referable to more than one year”. 

Section 21 of the Finance Act, 1922, thus amended by Sec. 31 of the 
Finance Act, 1927, supplied the model for the Indian Section 23A, 
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The English provisions, however, were further amended by (1) Sec. 18 
of the Finance Act, 1928, (2) Sec. 19 of the Finance Act, 1936 and (3) 
Sec. 14 of the Finance Act, 1937. These amendments were as given 
below 


Section 18 of the Finance Act, 1928 — 

18. — (1) Any company to which section twenty-one of tlie Finance Act, 1922, 
applies, may at any time after the general meeting at which the accounts of the company 
made up for any year or other period are adopted, forward to the Special Commissioners 
for their consideration a copy of the said accounts, together with a copy of the report, 
if any, of the directors for that year or period, and such further information, if any, as 
it may think fit, and the Special Commissioners shall, subject to the provisions of this 
section, on receiving the said accounts and other documents, if any, proceed to consider 
the position of the company in relation to the said section twenty-one. 

(2) The Special Commissioners may as soon as reasonably may be, but not later 
than twenty-eight days after the receipt of the said accounts and other documents, 
if any, call upon the company to furnissh to them within twenty-eight days, or such 
extended period as they may subsequently allow, such further particulars as they may 
reasonably require («) : 

Provided that if the particulars so required are not furnished to the Commissioners 
within the period or extended period allowed for the purpose they may proceed under 
this section upon the information before them. 

(3) Where a company has under subsection (1) of this section forwarded to the 
Special Commissioners the accounts of the company for any year or other period, 
whether with or without any other documents, the following provisions shall have 
effect: — 

(a) unless within three months after the receipt of the said accounts and other 

documents, or, if further particulars have been required as aforcvSaid, 
within three months after the receipt of those particulars, or the expiration 
of the period within which those particulars are to be furnivshed, as the 
case may be, the Special Commissioners intimate to the company their 
intention to take further action in the case of the company under the said 
section twenty-one in respect of that year or other period, the power of 
the Commissioners to take any such further action in respect of that year 
or other period shall absolutely cease and determine; and 

(b) notwithstanding that the Special Commissioners have given such an intima- 

tion as aforesaid, they shall not after the expiration of six months from 
the date of the intimation have power in relation to that company to issue 
a notice under paragraph (4) of the First Schedule to the First Schedule 
to the Finance Act, 1922, with respect to that year or period, or, unless 
such notice has been issued before the expiration of the said period of 
six months, to give a direction in relation to the company under subsection 
(1) of section twenty-one of the said Act. 

Section 19 of the Finance Act, 1936 — 

19. — (1) For the purposes of subsection (6) of section twenty-one of the Finance 
Act, 1922, a company shall be deemed to be under the control of not more than five 
persons-- 

(a) if any five or fewer persons together exercise, or are able to exercise, or are 
entitled to acquire, control, whether direct or indirect, over the company's 

(a) See the Finance Act, 1930, s. 23, as to power of Special Commissioners to 
obtain copies of registers of securities. 
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affairs, and in particular, but without prejudice to the generality of the 
foregoing words, if any five or fewer persons together possess, or are entitled 
to acquire, the greater part of the share capital or voting power of the 
company; or 

(b) if any five or fewer persons together possess, or are entitled to acquire, 

either the greater part of the issued share capital of the company, or such 
part of that capital as would, if the whole of the income of the company 
were in fact distributed to the members, entitle them to receive the 
greater part of the amount so distributed; or 

(c) if, on the assumption that the company is a company to which the said 

section twenty-one applies, more than half of its income (including any 
income w^hich has been apportioned to it, or could on that assumption 
be apportioned to it, under tlie said section tw'enty-one) could be appor- 
tioned among not more than five persons. 

(2) In determining for the purix)ses of tlie said subsection (6) whether a company 
is or is not under the control of not more than live persons, persons who are relatives 
of one another, persons who are nominees of any other person together with that other 
persoms, persons in partnership, and persons interested in any shares or obligations of 
the company which are subject to any trust or are part of the estate of a deceased 
person, shall respectively be treated as a single person. 

For the purposes of this subsection 

(a) the expression “relative” means a husband, wife, ancestors, lineal descendant, 

brother or sister; 

(b) a person shall be deemed to be the nominee of another person, if, whether 

directly or indirectly, he possesses on behalf of that other person, or may be 
required to exercise on the direction of or on behalf of that other penson, 
any right or powder which, by virtue of any of the provivsions of this Act, 
is material in determining whether a company is or is not to be deemed 
to be under the control of not more than five persons. 

(3) For the purpose of the provisions of the said section twenty-one and any 
provisions of this or any other Act relating thereto, the definition of the expression 
“company” shall be extended so as to include any body incorporated in any part of 
the United Kingdom under any enactment, and in relation to any such body corporate 
other than a company within the meaning of the Companies Act, 1929, or any corre- 
sponding enactment in force in Northern Ireland, the said provisions shall have effect 
subject to the following modifications— 

(a) references to winding-up shall include references to the dissolution or can- 

cellation of the registry of the body corporate in any manner authorised 
by any rules, regulations or other instrument constituting or regulating 
the body corporate or any enactment applying to the body corporate; and 

(b) references to an order or resolution for winding-up shall include references 

to the signing of any instrument, the making of any application or the 
doing of any other act which is authorised as aforesaid with a view to 
dissolving, or cancelling the registry of, the body corporate; and 

(cy references to the liquidator shall include references to any person in charge 
of the winding-up of the affairs of the body corporate. 

(4) At the end of sub-paragraph (iii) of paragraph (a) of subsection (1) of the 
said section twenty-one there shall be added the following words (c) — 

« « • * * « 41 1 ^ 

and at the end of the said subsection there ^all be inserted the following paragraphs (a) 

m * . ■ ■ ♦ '« * * « 


(fl) See s. 21 (1) of the Finance Act, 1922, as printed, supra, p. 585. 
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(5) Where a notice of charge is served on a company or the liquidator of a 
company under subsection (3) of said section twenty-one and the tax thereupon 
becoming payable is not paid by the company before the expiration of three months 
from the date of service or before the second day of January following the year of 
assessment (whichever is the later), the tax shall thereupon, without prejudice to the 
right to recover it from the company, be recoverable from the member on whom the 
tax was assessed. 

(6) The provisions of this and the next following section shall apply for the 
purposes of assessment to sur-tax for the year 1935-36 and subsequent years. 

Section 14 of the Finance Act, 1937 — 

14. — (1) Nothwithstanding anything in subsection (6) of section twenty-one of 
the Finance Act, 1922, a company which is deemed for the purposes of that subsection 
to be under the control of not more than live persons shall not be deemed to be a 
subsidiary company, unless it can be deemed to be under the control of not more than 
five persons only by including among the persons mentioned in paragraph (a), (b) or 
fc) of subsection (1) of section nineteen of the Finance Act, 1936, or in subsection (3) 
of section twenty of that Act, a company to which the provisions of the said section 
twenty-one do not apply and which is not the norntnee of any other person. 

(2) In the case of a company to which section twenty-one of the Finance Act, 
1922, applies, being an investment company, the following provisions shall have effect: — 

(a) the Special Commissioners may, if they think fit, give a direction under 

subsection (1) of that section if it appears to them that the company has 
not within any year of assessment distributed to its members, in such 
manner as to render the amount distributed liable to be included in the 
statements to be made by the members of the company of their total 
income for the purposes of surtax, a reasonable part of its actual income 
from all sources for that year; 

(b) in determining for the purpose of this subsection whether the company has 

or has not distributed as aforesaid a reasonable part of its actual income 
from all sources for any year of assessment, the Special Commissioners 
shall deem all the said income to have become available for distribution 
as soon as it became due and payable to the company; 

(c) where an order has been made or a resolution passed for the winding-up 

of the company, the Special Commissioners may, if they think fit, treat 
either of the following periods, that is to say, — 

(i) the period from the end of the last year or other period for which 
accounts of the company have been made up to the date of the order or 
resolution; or 

(ii) the period from the end of the last year of assessment to the date 
of the order or resolution; 

as if it were a year of assessment for the purposes of this subsection; 

(d) for the purposes of this subsection, the provisions of section twenty-one of 

of the Finance Act, 1922, and any other enactment relating thereto shall 
apply as if a year of assessment, or a period which by virtue of this sub- 
section is treated as a year of assessment, were a year or period for whidi 
accounts of the company have been made up, but subject to the modi- 
fications set out in the Third Schedule to this Act. 

(3) Where a direction is given under subsection (1) of section twenty-one of 
the Finance Act, 1922, with respect to an investment company, the Special Com^^ 
missioners, in determining the respective interests of the members for the purpose of 
apportioning income in accordance therewith \mder paragraph 8 of the First Schedule 
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to that Act, may, if it seems proper to them so to do, attribute to each member an 
interest corresponding to his interest in the assets of the company available for dis- 
tribution among the members in the event of a winding up. 

(4) In this section and in any other provisions of this or any other Act relating 
to section twenty-one of the Finance Act, 1922, the expression “investment company*' 
sliall have the same meaning as in section twenty of the Finance Act, 1936, and any 
references to the date of the order or resolution for the winding up of a company 
shall be construed — 

(a) in the case of a company within the meaning of the Companies Act, 1929, 

or the Companies Act (Northern Ireland), 1932, as rclercnces to the 
time of the commencement of the winding up; and 

(b) in the case of any other body corporate, as references to the time of the 

making of the order, or of the passing of the resolution, or of the signing 
of the instrument, or of the making of the application, or of the doing 
of the act, as the case may be, which initiates the winding up of the 
body corporate. 

(5) The provisions of this section shall have effect for the purposes of assessment 
to sur tax for the year 1935-36 and subsequent years: 

Provided that the provisions of subsection (2) of this section shall not have effect 
for the purposes of assessment to surtax for the year 1935-36 in relation to any 
company which before the twenty-first day of April, nineteen hundred and thirty-seven, 
made up account for a period ending in the year 1935-36. 

Obscure Provisions — 

These provisions in the English Statute have always been characterized 
as ‘'ob.scure provisions’’. The Income-Tax Codification Committee in their 
report observed: ^‘The statutorj^ enactments regarding the taxation of 
what we have termed privately controlled companies are so complicated 
and obscure, and have as yet been so little elucidated by judicial interpre- 
tation, that it is not possible to appreciate fully their effect”.^ The 
Committee specially mentioned four matters as open to tins criticism. 
They were : 

(1) The provi.sion dealing with inter-relation of losses attributable 

to wear and tear and losses due to other causes ; 

(2) The provisions relating to Dominion income tax relief ; 

(3) The provisions relating to privately controlled companies; 

(4) The provi.sions dealing with deduction of tax before the passing 

of the annual Finance Act^. 

Regarding the third item, the Committee remarked: 'Tn the case of 
Ihe provisions dealing with privately controlled companies the subject- 
matter seemed to us such an anomalous outgrowth, affecting so small a 
proportion of tax-payers, that it should be relegated to a Schedule'’.* 

The drafting of Sec. 21 of the Finance Act, 1922, has been adversely 
commented upon by the Courts. See Lionel Sutcliffe, Ltd, vs. Comniis- 

* Income Tax Codification Committee Report (1936), Vol I, p. 18. 

* p. 97. 
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sioners of Inland Revenue (1928), 11 T.C. 171 at p. 187, per Rowlatt J. ; 
and Himley Estates, Ltd., and Humble Investments, Ltd. vs. Commissioners 
of Inland Revenue (1933) I K.R. 472, at pp. 481-482, 17 T.C. 367 at 
l)p. 375-376, per Kowlatt, J., and Lord Ilanworth, M.R. 

English law supplied model for the old Sec. 23A — 

Notwithstanding tlie above reproaches this Sec. 21 of the English 
Finance Act, 1922, was fairly closely adopted by the Indian Legislature in 
framing the present Section, after, of course, a ‘very careful consideration' 
and after having ‘expended a considerable amount of time in the discus- 
sion of it'. It may not be out of place to give here the Report of the 
Select Committee on the clause introducing Sec. 23A. The Report says: 

“This clause we have found to require very careful consideration, and we have 
expended a considerable amount of time in the discussion of it. 

“As regards sub-section (1) of the proposed new section 23 A, we agree, in the 
first place, with those criticisms which point out that there may be perfectly genuine 
firms of which one member only is competent to bind the firms by his act, while 
on the other hand, we consider that the sub-section as drafted could easily be evaded 
by an unwritten agreement or understanding under w^hich a deed of partnership giving 
such powers to all the partners could be rendered a practical nullity and the actual 
power placed in the hands of one partner only. We further agree that it is very 
important that, as is provided in the case of companies in the English Act, the real 
purpose of the sub-section sliould be clearly stated and its provisions confined to 
cases where a firm or association has been formed and is used really and principally 
in order that one or more of its partners may evade the incidence of income-tax^ 
Finally, w^e have added an Explanation to make it clear that firms such as are 
common in India in which one man puts up the whole or the major portion of the 
capital and is the principal partner in possibly a dozen or more firms with working 
partners associated with him, are not necessarily to be deemed to have been formed 
for the purpose of evasion. We think that the sub-section as now redrafted is a 
reasonable solution of the objections which have been taken to the original proposal. 

“As regards sub-section (2) of the proposed new section 23A, we are convinced 
that the criteria contained in clauses (a), (b) and (c) of the sub-section as originally 
proposed would fail to achieve the desired object. These clauses would not in fact 
have limited the operation of the sub-section to private companies only, becau.se, as 
many of the objectors have failed to observe, the conditions were to be alternative 
and not cumulative. On the other hand, it would have been perfectly easy for any 
person to form a public company having none of these attributes and yet actually 
under the control of a single person. As in the case of subsection (1), we are also 
impre.ssed with the importance of having the real purpose of the enactment clearly 
slated in the body of the sub-section. After exhaustive discussion, therefore, we have 
adopted a subsection which follows fairly closely, with necessary modifications, section 
21 of the English Finance Act, 1922, as amended and amplified by section 31 (3) 
of the English Finance Act, 1927. The most important feature of the sub-section 
as now drafted is perhaps the proviso that it is not to apply to a company which 
is a subsidiary company or iri which the public is substantially interCwSted, and for 
the purpose of fixing the meaning of the latter exprcs.sion we have formed the view 
that the definitions in the EngU^ Act are as satisfactory as it is possible in all the 
circumstances to devise. 
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“We have further added to the new section 23 A three subsections. Subsection (3) 
provides that any firm, association or company must be given an opportunity of 
being heard before orders are passed under the section. Subsection (4) provides in 
the case of a firm or association that the additional tax payable by a member may, 
in default of payment by him, be recovered from the firm or association, and in 
the case where the individual members of a company have become liable to additional 
tax in respect of undistributed profits, that the proportionate part of the tax payable 
on such undistributed profits shall be recoverable only from the company. Subsection 
(5) provides that where undistributed profits have been included in the total income 
of individual members of a company they shall not, if they are subsequently distri- 
buted, be taxable again in the hands of the individual’*. 

Changes by the Amendment Act VII of 1939 — 

The x^rovisions are now thoroughly changed. The object and scope 
of the amendment will best be seen from the following extracts from the 
Report of the vSelect Committee and the Statement of Objects and Reasons — 

Object of amendment — 

‘'Section 23A of the Income-tax Act, 1922, has proved practically a 
dead letter, mainly because it imposes ux)on the Income-tax Officer the 
duty of determining whether the profits and gains of a company are allowed 
to accumulate beyond its reasonable needs, existing and contingent, having 
regard to the maintenance and development of its business. The present 
clause substitutes a simple arithmetical criterion for the determination of 
the applicability of the section to the circumstances of a company in any 
year.*' — Notes on Clauses. 

Change in Procedure — 

“The clause also alters the procedure under the section. Instead of 
passing an order to the effect that income payable as income-tax by the 
company shall not be determined and that the proportionate share of each 
member in the profits and gains of the company shall be included in his 
total income, the Income-tax Officer has under the present clause merely 
to deem the profits of the company to have been distributed as dividends 
on a given date." — Notes on Clauses. 

Subsection (i), second proviso — 

“We have added an additional proviso in order to make allowance 
for possible cases of error in which, though the full sixty per cent, of the 
assessable income of the company has not been actually distributed, an 
amount ejtceeding fifty-five per cent, has been distributed. In such cases 
we consider that the company should be given a reasonable opportunity 
of escaping the operation of the section by revising the distribution within 
three months." — Report of the Select Committee. 

Removal of Ref erence to Subsidiary 0>mpante8— Effect of-— 

See Report of the Select Committee, Clause 25 (old 24), AppendiK. 
pp. ccclxxxvni— rccclxxxix. 

. ■ 14 $ . 
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As a result of the amendment, the scope of the section is no longer 
limited to companies under the control of not more than five persons. 
These provisions now extend to all companies. 

Sub-section (1) is now deleted. The newly introduced Sub-section 
(5) of Section 23 will equally serve the purpose. 

Old Sub-section (2) is now made Sub-section (1) with some modifica- 
tions. 

Old Sub-section (2) required — 

I. The Income-tax Officer was to be satisfied — 

(a) that a Company was under the control of not more than five 

of its members; 

(b) that its profits and gains were allowed to accumulate; 

(c) (i) that such accumulation was beyond the reasonable needs, 

existing or contingent, of the Company 

or (ii) (a) that the part of the profits and gains distributed was 
not a reasonable part having regard to the said needs 

or (b) that the distribution was not in such manner as to 
render the amount distributed liable to be included in 
the total income of the members; 

(d) that such accumulation or failure to distribute was for the 

purpose of preventing the imposition of tax upon any of the 
membet's. 

But see David Carlazv & Sons Lid. vs. Commissioners of Inla^td 
Revenue (1926), 11 T.C. 96, which held that no proof of motive was 
required before action was taken under Sec. 21 of the English Finance 
Act, 1922. Sec, however, Harvey vs. Commissioner, (1935) Mad. 1005, 
—69 M.L.J, 577, where it was pointed out that in the Indian Act, unlike 
the English law% the condition as to the intention to evade payment of 
tax appeared in the .section itself; and before applying Sec. 23A (2) the 
Income-tax authorities had to be satisfied that the failure to distribute the 
profit.s and gains of the company was for the purpose of preventing the im- 
position of tax upon any of the members of the company. Of course, the 
existence of such an intention is a matter largely of inference from the 
circumstances and facts of a case. 

II. When satisfied as to the existence of all these requirements 
(a, b, c, and d), the Income-tax Officer w^as to take the approval of the 
Assistant Commissioner. 

III. With such previous approval of the Assistant Commissioner, the 
Income-tax Officer might pass an order — 

(i) that the sum payable as income-tax by the Company should not 
be determined; (ie., the Company as such should not be 
assessed to income tax) 



1^. 23A.] REQUIREMENTS OF THE SECTION j 179 

(n) that proportionate share of the profits of the Company should 
be included in the total income of each member and shall be 
assessed accordingly [The Company, as it were, was treated 
as a big firm, its members being treated as its partners and 
assessed accordingly: compare Sec. 23 (5)]. 

N.B. — This may be said to be a statuUjry distribution of the profits of 
the Company or a statutory dividend paid to the members. This provision 
did not apply to a Company in which the public were substantially interested 
oi to a subsidiary Company. 

Requirements of New Section 23A (1) — 

The fneome-tax Officer must — 

(tf) find the assessable income ^if the company of a previous year; 

(/?) find the total dividends distributed by the company in respect 
of that previous year up to the end of the sixth month after 
its accounts are laid before the company in general meeting; 

(c) increase the total dividend by the income-tax payable thereon. 

1. If he is satisfied that the total dividend thus increased is less than 
60 per cent, of the assessable income of the company then he may proceed 
to impose the tax under this Section. 

II. Previous apj)roval of the Inspecting Assistant Commissioner is 
needed. 

III. With such approval, the Income-tax Officer s/iall make an order 
in writing that the undistributed portion of the assessable income of the 
company shall be deemed to have been distributed as dividends. 

(This is the penalty. If 60 per cent, be not distributed, the Income-tax 
Officer will treat the entire 100 per cent, as distributed). 

IV. This statutory distribution will be deemed to have taken place 
at the dale of the general meeting. 

V. This statutory dividend shall be included in the income of the 
members in the proper assessment year. 

A^.B. — 1. The Income-tax Officer shall not thus proceed if he is 
satisfied — 

(a) that dividend or higher dividend is unreasonable — 

(i) having regard to losses incurred by the Company in earlier 
years ; 

or (ii) having regard to the .smallness of the profit made. 

2. If the total dividend divStributed be not less than 55 per cent, of the 
total assessable profit then the Company shall be given an opportunity of 
making up the deficiency within 3 months. 

3. In cases of past accumulated reserves— 

if such reserve exceed— 

(a) the total of paid-up capital and loan capital 
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or (b) the actual cost of the fixed assets of the Company whichever 
is greater — 

then instead of 60 per cent, of the total assessable profit, the entire 100 
per cent, must be distributed. 

Material changes — 

1. Company no longer need be under the control of not more than 
five of its members ; the provisions apply to any company. 

2. lyimit of accumulation and distribution is now made more definite : 
60 per cent, of the profits shall have to be distributed. 

3. Assessment of the Company is not now given up. Company is 
assessed on the basis of its total income. vStatutory dividend is taken as 
dividend paid to the members at the date of the general meeting. 

See Sections 14, 16 (2), 2 (6A) and 2 (6C). 

4. Now the requirements of the Section being fulfilled, the Income^ 
tax Officer is left no option, lie shall now make the order under this 
Section. As before the approval of a higher authority is needed. 

5. Motive for accumulation is now immaterial; vSce, for the 
English l,aw, David Carlaw & Sons Ltd. vs. The Commissioners of Inland 
Revenue [(1926), 11 T.C. 96 (120), per Lord Sands]. 

P'or the position under the Indian law before amendment of 1939 see 
A. Harvey and others vs. Commissioner of Income Tax, [(1935), A.I.R. 
(1935) Mad. 1005=69 M.LJ. 577=8 I.T.C. 311]. 

6. See also Sec. 2 (6A) which defines ‘'dividend'*. The word 
‘dividend* in this extended sense is now used in this Section. The old 
Section did not use this term. 

Appeal — 

An order under Sub-section (1) of Sec. 23A is appealable under 
Sec. 30 (1) at the instance of the Company. No appeal is given to a 
shareholder: see 3rd proviso to Sec. 30 (1). Period of limitation for 
such appeals by the Company is 30 days from the receipt of intimation of 
the order. As to appellate order, see Sec. 31 (3) (d). For further 
remedies see Sec. 66 (2) and (3). 

Old Section. 

24 . {1) Where any assessee 
sustains a loss of profits or 
^ « ft gains in any year 

in computing Under any of the 
aggregate heads mentioned in 
income. section 6, he shall be 
entitled to have the amount of 


New Section. 

24 . (f) Where any assessee 
sustains a loss of profits or 
gains in any year under any 
of the heads mentioned in sec- 
tion 6, he shall be entitled to 
have the amount of the loss set- 
off against his income,- profit! 



s. HI 

Old Section. 

the loss set-off against his 
income, profits or gains under 
any other head in that year. 


(2) Where the assessee is a 
registered firm, and the loss 
sustained cannot wholly be set- 
off under sub-section (1), any 
member of such firm 'or any 
person who being a minor has 
been admitted to the benefits of 
partnership in such firm shall be 
entitled to have set-off against 
any income, profits or gains of 
the year in which the loss was 
sustained in respect of which the 
tax is payable by him such 
amount of the loss not already 
set-off as is proportionate to his 
share in the firm 'or to his share 

' Inserted by ttie Indian Income-tax 
(Second Amendment) Act, 1933 
: (XVIII of 1933), 
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New Section. 

or gains under any other head 
in that year. 

'[Provided that where the 
assessee is an unregistered firm 
which has not been assessed 
under the provisions of clause 
(b) of sub-section (5) of 
section 23 in the manner appli- 
cable to a registered firm, any , 
such loss shall be set-off only 
against the income, profits and 
gains of the firm and not 
against the income, profits and 
gains of any of the partners of 
the firm; and where the a.s- 
sessee is a registered firm, any 
loss which cannot be set-off 
against other income, profits 
and gains of the firm shall be 
apportioned between the part- 
ners of the firm and they alone 
shall be entitled to have the 
amount of the loss set-off under 
this section] ; 

[‘‘‘(2) Where any assessee 
sustains a loss of profits or 
gains in any year, being a pre- 
vious year not earlier than the 
previous year for the assess- 
ment for the year ending on the 
31st day of March, 1940, under 
the head ‘Profits and gains of 
l)usiness, profession or voca- 
tion’, and the loss cannot be 
wholly set-off under sub-sec- 
tion (I), the portion not so set- 
off shall be carried forward to 
the following year and set off 

* This proviso was added by Sec, 27 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

* Sub-sections (2) and (3) were substi- 
tuted for the original sub-section (2), 
ibid* 


SET-OFF OF LOSS 
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Old Section. New Section. 

of the benefits of partnership, against the profits and gains, if 

as the case may he. any, of the assessee from the 

same business, profession Or 
vocation for that year ; and if it 
cannot be wholly so set off, the 
amount of loss not so set-off 
shall be carried forward to the 
following year and so on; but 
no loss shall be so carried for- 
ward for more than six years, 
and a loss arising in the pre- 
vious years for the assessment 
for the years ending on the 31st 
day of March, 1940, the 31st 
day of March, 1941, the 31st 
day of March, 1942, the 31st 
da)”^ of March, 1943, and the 
31st day of March, 1944, res- 
pectively, shall be carried for- 
ward only for one, two, three, 
four and five years, respec- 
tively : 

Provided that nothing herein 
contained shall entitle any as- 
.sessee, being a registered firm, 
to have carried forward and 
set-off any loss which has been 
apportioned between the part- 
ners, under the proviso to sub- 
section (i), or entitle any as- 
sessee, being a partner in an 
unregistered firm which has not 
been assessed under the provi- 
sions of clause (6) of sub-sec- 
tion (5) of section 23 in the 
manner applicable to a regis- 
tered firm, to have carried for- 
ward and set-off against his 
own income any loss sustained 
by the firm: 

Provided further that where, 
an unregistered firm is assessed 
as a registered firm ; undef; 
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New Section. 

clause (b) of sub-section (5) 
of section 23, during any year, 
its losses shall also he carried 
forward and set-off under this 
section as if it were a registered 
firm: 

Provided further that where 
a change has occurred in the 
constitution of a firm or where 
any person carrying on any 
business, profession or vocation 
has been succeeded in such 
capacity by another person, 
otherwise than by inheritance, 
nothing in this section shall be 
deemed to entitle any person 
other than the person incurring 
the loss to have it set-oflf against 
his income, profits or gains. 

(5) When, in the course of 
the assessment of the total in- 
come of any assessee, it is 
established that a loss of profits 
or gains has taken place which 
he is entitled to have set-off 
under the provisions of this 
section, the Income-tax Officer 
shall notify to the assessee by 
order in writing the amount of 
the loss as computed by him for 
the purposes of this section.! 

W,tory— 

In Act VII of 1918 though the taxable income of an assessee was the 
^SS^egate amount of his income chargeable under each of the heads of 
taxable income, there was no provision for the set-off of loss under one 
head against gain under another [ See Sec. 14 (1), Appendix, p. ccxxv]. 

1 he position under the Act of 1918 will be best explained by the following 
^tract from the Report of the All-India Income-Tax Committee, 1921 : 

Under the wording of Sec. 14 it is the aggregate amount chargeable under 
determines taxable income, so that where a person has 
carried on a trade or profession and also has an income from house 
property if he has incurred an actual loss in the trade, the figure adopted 
vnder that h^d in «fT¥Vtng; at the aggregate ampunt of income chargeable 
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to income-tax is nil and not a minus sum'*. The Committee, therefore, agreed 
to the proposal that losses under one head of income should be charged 
against profits under another. 

Thus came Sec. 24 of Act XI of 1922 providing for the first time for 
the set-off of loss in computing the aggregate income. At first it comprised 
two sub-sections. Later amendments were made to sub-section 2 by Sec, 
10 of the Indian Income-tax (Second Amendment) Act, 1933, which laid 
down as follows : — 

“In Sec. 24 of the said Act — 

(a) in sub-section (2), after the words 'any member of such 
firm’ the words 'or any person who being a minor has been 
admitted to the benefits of partnership in such firm' shall be 
inserted ; and 

(h) to the same sub-section as so amended tlic following shall be 
added, namely: — 

'or to his sliarc of the benefits of partnership, as the case 
may be’.” 

Further changes have been brought in by the Amendment Act of 
1939, the import of which has been noticed below. 

English Law — 

The corresponding provision in English law will be found mainly in 
Sec. 34 of the English Income-Tax Act, 1918, and Rule 13 of the Rules 
applicable to Cases I and II of Schedule D, supplemented by the provisions 
of subscejuent Finance Acts, 'fhe provisions are quoted below: — 

Income-tax Act (8 & 9 Geo. V, c. 40), Sec. 34 — 

34. — (1) Where any person sustains a loss in any trade, profession, employment 
or vocation, carried on by him either solely or in partnership, or in the occupation 
of lands for the purpose of husbandry only, or in the occupation of woodlands in 
respect of which he has elected to be charged to tax under Schedule D, he may 
upon giving notice in writing to the surveyor within (one year') after the year of 
assessment, apply to the general commissioners or to the special commissioners, for 
an adjustment of his liability by reference to the loss and to the aggregate amount 
of his income for that year estimated according to this Act. 

(2) The commissioners shall, on proof to their satisfactions of the amount of 
the loss, and of the payment of tax upon the aggregate amount of income, give a 
certificate authorising repayment of so much of the sum paid for tax as would 
represent the tax upon income equal to the amount of loss, and the certificate may 
extend to give any exemption, abatement, or relief depending upon total income from 
all sources, authorised by this Act, 

Upon the receipt of the certificate the Commissioners of Inland Revenue shall 
cause repayment to be made in conformity therewith. 

(3) If any person shall be guilty of any fraud or contrivance in making any 
application under this section, or in obtaining any such adjustment or certificate as 
aforesaid, he shall forfeit the sum of fifty pounds. 

' The Finance Act, 1923, s. 30 (3)j previously six months. 
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(4) Where repayment has been made to a person for any year under this section, 
he shall not be entitled, in computing the amount of the assessment for any subsequent 
year, to a deduction of any portion of the amount in respect of which such repayment 
has been obtained.^ 


Rule 13, Cases 1 and 11, Schedule D — 

A person who carries on, either solely or in partnership, two or more distinct 
trades the profits of which are chargeable under the rules of this Schedule, may deduct 
from or set off against the profits as computed under this Act in respect of one 
or more such trades, the loss so computed sustained in any other such trade, and 
may make separate statements as to each such trade.* 

The above provisions have been supplemented by the following enact- 
ments. 


Finance Act, 1926, Sec. 33 — 

33.-— (1) Where a person has in any trade, profession or vocation carried on 
by him, either solely or in partnership, sustained a loss (to be computed in like manner 
as profits or gains under the Rules applicable to Cases I and II of Schedule D) in 
respect of which relief has not been wholly given under section thirty-four of the 
Income Tax Act, 1918 (which relates to relief in respect of certain losses), or under 
Rule 13 of the Rules applicable to Cases I and 11 of Schedule D (which provides 
for the setting-off of losses against profits or gains in a distinct trade), or under any 
other provision of the Income Tax Acts, he may claim that any portion of the loss 
for which relief has not been so given shall be carried forward and, as far as may 
be, deducted from or set-off against the amount of profits or gains on which he is 
assessed under Schedule D in respect of that trade, profession or vocation for the 
six following years of assessment: 

Provided that in so far as relief in respect of any loss has been given to any 
person under this section that person shall not be entitled to claim relief in respect 
of that loss under any other provision of the Income Tax Act.* 

(2) In the application of this section to a loss sustained by a partner in a 
partnership, the expression “the amount of profits or gains on which he is assessed” 
shall, in respect of any year, be taken to mean such portion of the amount on which 
the partnership is assessed under Schedule D in respect of the trade, profession or 
vocation as he would be required under the Income Tax Acts to include in a return 
of his total income for that year. 

(3) Any relief under this section shall be given as far as possible from the first 
subsequent assessment for any year within the said six following years, and so far 
as it cannot be so given then from the next such assessment and so on. 

(4) Where a loss is sustained — 

(a) by a person in the occupation of woodlands who, if he had made a 
profit, would, by reason of his election under Rule 7 of the Rules 


* See the Finance Act, 1926, s. 33 (operative as from 6 April, 1927), as to 
carrying forward losses in certain circumstances. 

* See the Finance Act, 1926, s. 33 (operative as from 6 April, 1927) as to the 
carry-forward of losses in certain circumstances. 

* See the Finance Act, 1927, s. 29, as to a business transferred to a comply, 
and the Finance Act, 1928, s. 19, as to assessments under Rule 21 of the General 
Rules..- 
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Section 34 of the Income Tax Act, 1918, has been further amended 
by the Finance Act, 1937, Sec. 13, which runs as under: — 

“For the purposes of section thirty-four of the Income Tax Act, 1918, 
(which relates to relief in respect of certain losses) the amount of a loss 
sustained in a trade shall, in all cases, be computed in like manner as the 
profits or gains arising or accruing from the trade are computed under the rules 
applicable to Case I of Schedule D; 

Provided that — 

(a) nothing in this section shall affect the provisions of paragraph (2), of 

Rule 15 of the Rules applicable to Cases I and II of Schedule D (which 
relates to losses of assurance companies carrying on life assurance business) , 
and 

(b) where relief is claimed by virtue of this section in respect of a loss sustained 

in a trade which consists wholly or partly in dealing in securities, section 
twelve of this Act shall apply for the purpose of computing the amount 
of the loss, as if subsection (5) thereof were omitted therefrom”.* 

Section 34 of the English Income Tax Act is “interpreted as requiring 
the loss to be computed by reference to the trading operations in the year 
ending the Sth April in which the loss is alleged to have been sustained, 
but, for the convenience both of the trader and the Revenue, the computa- 
tion is in certain circumstances allowed to be made by reference to the 
accounting year of the trader in the tax year*\' 

It will be noticed from the language of Sec. 34 itself that the right 
of set-off under this section extends to trading losses, farming losses and 
also to losses from the cultivation of woodlands under certain circums- 
tances, that is, when the assessee has elected to be charged to tax under 
Schedule D in respect of the said woodlands: 

Under Rule 13, quoted above, a set-off is in practice allowed in the 
following circumstances : — 

(1) An assessee carries on one business as an individual, and 

another business as a partner in a certain firm. 

If his individual business makes a loss, and the firm make 
a profit, he is allowed to set off his loss against the profit of 
the firm up to the amount of his share in that profit. 

(2) An assessee carries on one business as a partner in one firm 

and another business as a partner in another firm. 

If the former firm make a loss and the latter firm make 
a profit, the assessee is allowed to set off his share of the 
former’s loss against the latter’s profit up to the amount of 
his share in that profit 


* Section 12 relates to “Prevention of avoidance of tax by certain transactions in 
securities” and its sub-section (5) lays down that this section shall not apply to any 
transaction where the relevant agreements were made before the 6th of April, 1937. 

* Income Tax Codification Committee Report, (1936) , Vol. I, p. 203. 


s. 24 .] OLD AND NEW SECTIONS COMPARED 1 18 $ 

Section 33 of the Finance Act, 1926, provides for the carrying forward 
of losses under certain circumstances.^ In CommLmoners of Inland 
Revenue vs. Scott Adamson (1932), 17 T.C. 679 the Court of Session held 
that the loss to be carried forward from year to year was the actual loss 
for that year, the words ‘‘loss (to be computed in like manner as profits 
or gains under the Rules applicable to Cases I and 11 of Schedule D)" 
relating to the computation of ‘'actual’" and not “fictional” losses. 

The object of Sec. 29 of the Finance Act, 1927, was to prevent a trader 
losing his right to carry forward losses of past years if he transferred his 
business to a company in consideration, wholly or mainly, of the allotment 
of shares in the company, as there was, in such a case, merely a technical 
change in the ownership of the business, the former owner remaining in 
fact the person wholly or mainly beneficially interested. 

For circumstances leading to the enactment of Sec. 19 of the Finance 
Act, 1932, see the extract from the Codification Committee Report at 
pp. 928-29 under Sec. 10 (2)(vi). 

The draft provisions made by the Income Tax Codification Committee 
in this respect will be found in clauses 94-100 of the Draft Income Tax 
Bill." 

Old and New Sections compared — 

Old Sec. 24: — 

lyoss sustained by the assessee in any year under any of the heads of 
income could be set oflf against his income, profits or gains under any other 
head in that year: [Section 24 (1)]. 

There was no provision for carrying forward of one year’s loss to 
another year. 

In the case of a registered firm the provision was — 

(1) to set off the loss in the assessment of the firm; 

(2) if the whole loss was not thus set off — to set off the balance 

proportionately against the income of the partners. 

In case of succession to business — 
the person succeeded who actually sustained the loss could claim 
set-off: B. K. PauVs case, (1939) Cal. 196. 

New She. 24: — 

(1) As before loss under any of the heads of income can be set off 
against income, profits or gains under any other head: [Section 24 (1)]» 

(2) Loss under the head '^profits or gains of business, profession or 

* See notes on Sec. 10 (2) (vi) under the head "Carrying foiwd of deiuedation 
allowan^"; p. 928. 

* IncQ^Tfpc C^dcatiM Compiittee R^rt, Vol. 11, pp^ 86-70, 
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vocation'*, if not wholly set oft* in any yeai*, can be carried forward to the 
following year — 

(a) but this carried forward loss can be set off only against the 

profits or gains, if any, of the same business, profession or 
vocation ; 

(b) if not wholly set off, it shall further be carried forward in the 

same manner up to six years. 


(c) Assessment year. 

1939 - 40 

1940 - 41 

1941 - 42 

1942 - 43 

1943 - 44 


Loss sustained during the relevant previoUvS 
year will be carried forward up to — 

One year 
Two years 
Three years 
Four years 
Five years. 


So the provision for carrying forward of the loss becomes fully effective 
in and from the assessment year 1944-45. 

(3) In the case of registered firm — 

(a) any loss that cannot be set off against firm income shall be 
apportioned between the partners — [Proviso to Sec. 24 (1)] 


(b) Registered firm as such shall not carry forward any loss that 
has been apportioned between the partners — [Proviso (1) to 
Sec. 24 (2)1 

(4) In the case of unregistered firm — 

(a) if not asses.sed in the manner laid down in Sec. 23 (5) (b) — 

(a) loss shall be set off only against the income of the 
firm and not against the income of the partners: [Proviso to 
Sec. 24(1)]. 

(b) partners shall not be entitled to carry forw^ard any 
such lo.ss — [Proviso (1) to Sec. 24 (2)]. 


(b) if assessed in the manner laid down in Sec. 23 (5) (b) — 

loss shall be carried forward and set off as if it were a 
registered firm — [Proviso (2) to Sec. 24 (2)]. 


(5) Where a change has occurred in the constitution of a firm or 
where there has been succession — the successor shall not be entitled to 
set-off — the person incurring the loss alone shall have the set off. [Last 
proviso to Sec. 24 (1)] See Arunachalam Chettiar vs. Commissioner of 
Income Tax (1936), 63 LA. 233; Gokaldas Lcikhmichand vs. Commissioner 
of Income Tax, (1937), A.LR. (1937) Sind 201 ; In re B. K. Paul & Co., 
(1939) Cal. 196. 

Section Explained — 

This section shall not be read as limiting the cases of set-off only to the 
case of a man having income under several heads and meaning that loss under 
head can be set-off only a^inst income under another head; It does not 
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prevent the setting off of a loss jjnder one head against the income, profits 
or gains, if any, under the same head. If, for example, a person carries 
on several businesses and incurs loss in some and makes profit in others, 
his income, profits or gains under the head ‘‘income from business, pro- 
fession or vocation*' will always be arrived at by setting off the loss against 
the profits made. The section does not provide for such a case. This 
follows from the general principle of computation of profits or gains. No 
specific provision is needed for such setting off and there is no specific 
provision for this. Had the scheme of the statute been to tax the income, 
profits or gains of a person of any year, no specific provision might have 
been needed even for the setting-off of lOwSS from one source against the 
profit from another source. The scheme of the statute however being 
to look at and compute the income of a person with reference to the 
several sources and then to arrive at his ‘total income* for the purpose 
of taxation by adding up the several items of income, under different 
heads, a special provision is needed to provide whether or not loss under 
one head can be set-off against profit under another head in this computa- 
tion of ‘total income*. It is provided that wdien the loss that a person suffers 
under one head is so heavy that it more than counter-balances the whole 
of the profits under that head, he can carry the loss over to another head 
of income so that he may obtain full relief [Allahammad Nageri 
vs. Commissioner of Income Tax, (1931), A.I.R. (1931) Tah. 656]. 
In this case a certain property belonging to the assesssee was occupied 
by a tenant. In spite of the assessee's best efforts the tenant made 
default in paying rent and the landlord (assessee) had to forego the amount 
in a subsequent litigation in order to secure the eviction of the tenant. It 
was held that this amount of rent was not liable to be taken into account 
as the income of the assessee in arriving at the total sum on which assess- 
ment was to be made. See also Arunachalam Chettiar vs. Commissioner of 
Income Tax, (1936), 63 LA. 233, where it was observed by Sir George 
Rankin,, delivering the judgment of the Judicial Committee, that it is only 
when the set-off of loss under one head is to be against the profits or gains 
under a different head that recourse need be had to Sec, 24 (1). 

Apart from the provisions of this section the loss in one business after 
having been ascertained under Sec. 10 can always be set off against the 
profits and gains in another business. In Commissioner of Income-tax vs. 
Messsrs.^SiddhaGouder, [(1931), 55 Mad. 818= (1932) Mad. 375=6 1.T.C. 
78], Beasley, C.J., applied this very section to such cases. His Lordship 
observed : “It seems to be qtiite clear that, w^here more businesses than one 
are carried on, what has to be ascertained is whether they have resulted in 
a profit or whether one or some of them have resulted in a profit and otHer^ 
in a loss. If it is discovered that there has been a loss in one or more of 
them, that loss can, in our opinion, be set off under Sec. 24 of the Act against 
the profits pr gains of the other businesses of whatever descfiption/' Hia 
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Xordship approved of the view taken byvthe same High Court in Suppan 
Chettiar’s case [(1929), S3 Mad. 702= (1930) Mad. 124=4 I.T.C. 211] 
and dissented from the view taken by Schwabe, CJ., of Sec. 24 in Com- 
missioner of Income Tax vs. Anmachalam Chetiiar [(1923), 47 Mad, 660= 
(1924) Mad. 474=1 I.T.C. 278]. 

See also South Indian Industries Ltd. vs. Commissioner of Income Tax 
[(1934) 58 Mad. 433= (1935) Mad. 330=68 M.LJ. 379=8 I.T.C. 128]. 


Who can claim set-oflF — 

The person who is entitled to claim set-off under this section is any 
assessee and the condition required is that he has sustained a loss of profits 
or gains. 

The word ‘‘assessee” is defined in the Act as the person by whom 
income-tax is payable. It may be contended that the use of the word 
^assessee” signifies that in order to be entitled to the set-off the claimant 
must be the assessee in respect of the particular source which resulted in 
loss. Suppose a person had several sources of income including a business 
and he sustained loss in his business during the previous year. Thereafter 
another person succeeded him in this business and consequently under the 
old Sec. 26 (2) the successor became liable to be assesssed in respect of the 
profits and gains of this business. The person who carried on the business 
during the previous year and sustained the loss ceased to be the assessee 
in respect of this source during the year of assessment. The question is, 
can he claim set-off of the loss he sustained in this business in his assessment 
in respect of his other sources of income? If the word “assessee” in Sec. 24 
be taken in the above restricted sense, then he would not be entitled to the 
seff-off, being no longer an “assessee” in respect of this source. But if the 
M^ord be taken without any reference to the source of loss, but simply to 
mean a person who is being assessed in respect of whatever income he may 
have, then certainly he satisfies the requirements of the section and can 
claim the set-off. 

The Calcutta High Court {per Mukherjea, J.) has taken the latter view 
and has held that the word “assessee” as used in this section has not been 
used in the strict sense of a person by whom income-tax is payable, but 
means and signifies the person against whom assessment proceedings have 
been started and who has been asked to give a return of his total income 
during the previous year under Section 22 (2) [In re B. K. Paul 
& Co., (1939) Cal. 196]. In this case assessment proceeding was started 
against the assessee for a certain year but it was not completed during that 
year. During its pendency in the next year the assessee who hitherto 
carried on the business was succeeded in such capacity by another person. 
It was held that set-off under Sec. 24 for the loss sustained could be claimed 
by the assessee and not by the successor. 

If there was any ambiguity in the Act of 1922 before amendment as 
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regards the position of partners under Sec. 24, that has been removed by the 
Amendment Act. 

It is now quite clear that a partner can set off the loss of the partnership 
against his income, profits and gains earned in his individual capacity to the 
extent of his share in such loss. 

But even before the amendment the Judicial Committee made it clear 
that, whether a firm is registered or unregistered, partnership docs not 
obstruct or defeat the right of a partner to an adjustment on account of his 
share of loss of the finn, whether the set-off* be against other profits under 
the same head of income within the meaning of Sec. 6 or under a different 
head, and that the calculation of adjustment in such a case is based (a) upon 
the amount of profit or loss made by the firm as a firm and (h) on the share 
or fraction attributable to each partner by the agreement of partnership 
between them. See Arunachalam Chettiar vs. Commissioner of Income 
Tax [(1936), 63 LA. 233=(1936) P.C. 133=--9 I.T.C. 282-^1936 I /I'.R. 
173]. In this case the appellant carried on a money-lending business and 
also carried on with a certain person a business in the purchase and sale 
of cotton. There was no written agreement of partneiship and the appel- 
lant’s share was five-eighths. The money necessary for purchasing cotton 
and carrying on the business was provided by the appellant on the terms 
that interest was to be paid upon his advances. In the books of the appel- 
lant’s money-lending business those advances were debited to the cotton 
partnership. The cotton business was a losing one. Accounts were settled 
between the partners and P.’s share of loss was debited to his account in 
the partnership books. The partnership business was discontinued. 

P. was unable to meet his share of the loss, and the debit against him 
in the partnership books was transferred to the account of the appellant’s 
money-lending business. P. then gave the appellant a promissory note for 
the amount due. Later the appellant wrote off as a bad debt the balance 
then outstanding from P. In the year of assessment he claimed to deduct 
the said sum from the amounts of his profits in the money-lending business 
during the previous year. Their Lordships held that he w^as entitled to 
deduct from his profits from other sources only his owm fiv'e-eighths share 
of the loss of the partnership business. 

For the High Court judgment see 67 M.L.J. 236= (1934) Mad^ 557= 
7 I.T.C. ?iB6]. 

An assessee was a member of a Hindu undivided family w'hich had 
purchased a certain property jointly with another who was a stranger to the 
family; As a result of partition the said property fell to the assessee’s 
share; Subsequently the assessee sold the property and he claimed to set-off 
the difference between the price paid for it when it was purchased and the 
amount realised by its sale. The Judicial Commissioners of Sind negatived 
this, claim on the ground that the purchase was an mvestmem hi 
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land and not a purchase made for the purpose of business in buying and 
selling land and that when it came to the assessee in partition it formed part 
of his capital [Commissioner of Income Tax vs. Hemraj Kanji, (1932), 
<1933) Sind 145=6 I.T.C. 354]. 

A partnership firm consisted of four brothers and another firm consisted 
of the same four brothers and another. It was held by the Lahore High 
Court that losses in the latter firm could not be set off against the profits in 
the former firm since a partnership cannot be a partner in another firm 
[Shkf Narain & Sons vs. Commissioner of Income Tax (1934), (1935) 
Lah. 896=8 I.T.C. 117]. 

Loss of Profits — 

What this section permits is the set-off of loss of profits. It does not 
provide for any allowance or deduction being made. That is provided for 
under each of the heads of income by the section appropriate to it. 

The loss contemplated by this section is loss of profits as distinguished 
from loss of capital. It has been observed by Beasley, C.J., that the loss of 
profits and gains of which the section speaks means trading loss [Com- 
missioner of Income Tax vs. Siddha Gouder, (1932), 55 Mad. 818= (1932) 
Mad. 375=6 I.T.C. 78]. It is clear that nothing can be allowed as a set-off 
which is a loss of capital. 

Losses relating to businesses which have ceased to be carried on being 
of a capital nature cannot be set off [South Indian Industrial vs. Commis- 
sioner of Income Tax (1934), 68 M.L.J. 379= (1935) Mad. 330=8 I.T.C. 
128]. 

Loss incurred in a transaction which does not arise out of the business 
carried on by the assessee does not come within the benefit of this section 
[Badri Shah-Sohan Lai vs. Commissioner of Income Tax, (1936), (1936) 
Lah. 872=1936 I.T.R. 303=10 I.T.C. 1]. See also Commissioner of Income 
Tax vs. Hemraj Kanji, [(1933) Sind 145=6 I.T.C. 354]. 

An assessee who was a trader in salt was in possession of certain secu- 
rities which he had deposited with the Commissioner of Salt for the whole- 
sale purchase of salt for which payment could be deferred to six months if 
adequate securities had been deposited. This system was later abolished 
and salt could be purchased on cash payments. The assessee therefore sold 
his securities and suffered a loss. He claimed that this loss was one 
sustained in the course of the salt business. The Lahore High Court re- 
jected this claim. It was held that the buying of securities was not com- 
pulsory as he could pay cash at once. His loss, therefore, in selling the 
securities was a capital item. \Hira Nand-Jai Ram Singh vs. Commissioner 
of Income Tax (1935), A.I.R. (1936) Lah. 452=8 I.T:C. m\ McKifday 
ys. //. r. Jenkins & Sons, Ltd. (1926), 10 T.C. 372, relied on.] 

The payment of commision to the bankers by an assessee for realization 
cf iutertjst does not constitute loss of profits or gains in the sense in which! 
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the expression has been used in this Section [A, H, Forbes vs. Commissioner 
of Income Tax (1929), 9 Pat. 139=(1929) Pat. 419=x4 I.T.C. 1]. 

No part of the money invested in the purchase of shares of face value 
below the price paid can be put down as a loss [Ganga Sagar vs. Emperor 
(1929), A.LR. (1929) All. 919=4 I.T.C. 97]. 

A firm of partners doing business in shares held at the beginning of the 
accounting year an opening stock of shares valued at a certain sum. Their 
stock of shares had always been valued at cost. During the year there had 
been no transaction in shares. At the end of the accounting year there was 
dissolution of partnership. The shares were allotted to partners at the 
market value prevailing on the date of the dissolution. It was held by the 
Calcutta High Court that the difference between the valuation of the opening 
stock at cost price and the valuation of the same stock at market price on 
the date of dissolution could not be claimed as loss [In re Chonthmal Golap- 
chand, (1939) Cal. 559]. 

Bad Debts — 

Bad debts are not wholly loss of profits. Still according to commercial 
principles they are deducted in computing the profits and gains of a business. 
The Courts in India have all along permitted such deduction even though 
there was no express provision for such deduction in the Statute itself before 
the amendment of 1939. As a result of this amendment, the Act of 1922 
as it stands at present contains a specific provision in this respect in Sec. 10 
(2) (xi). See notes under that clause where the question of bad debts has 
been elaborately discussed. The principle underlying such deduction was 
laid down by the Judicial Committee {per Lord Russell) in S. M, Chitnavis^s 
case [(1932^), 59 LA. 290= (1933) P.C. 178=6 I.T.C. 453] thus: ^'Although 
the Act nowhere in terms authorizes the deduction of bad debts of a 
business, such a deduction is necessarily allowable. What are chargeable to 
income-tax in respect of a business are the profits and gains of a year; and 
in assessing the amount of the profits and gains of a year account must 
necessarily be taken of all losses incurred, otherwise you could not arrive at 
the true profits and gains."' Their Lordships further observed that whether 
a debt is a bad debt and if so at what point of time it became a bad debt 
are questions of fact to be decided by the appropriate tribunal. For the 
decision of the Judicial Commissioners of Nagpur, which was reversed by 
their Lordships, see (1929) Nag. 50=3 I.T.C. 321. 

In F, Dinshaw vs. Commissioner of Income-tax [(1934), 61 LA. 
318= (1934) P.C. 180=7 I.T.C. 360] the Judicial Committee laid down a 
similar principle. In their Lordships’ view there should be no justification 
for: the suggestion that a debt due from a limited company which is still a 
going concern is incapable of being treated as a bad debt. For the High 
Court judgment which was set aside, see 56 Bom. 457= (1932) Bom. 609= 
6I,T.G. 150. 
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• Sefe also B. C. G. A. vs. Commissioner of Income-tax (1937), 

I.L.R. (1937) Lah. 306=A.I.R. (1937) Lah. 338=1937 I.T.R. 229; Com- 
•missianer of Income-tax vs. Khemchand Ramdas (1932), (1933) Sind 148 
.=6 I.T.C. 360. ^ 

Loss under any of the heads— 

The section lays down that the loss of profits under any of the heads 
mentioned in Sec.6 may be set off against the income, profits or gains under 
any other head. 

In Karam Haiti vs. Commissioner of Income-tax [(1929), 11 Lah. 38= 
(1929) Lah. 556=3 I.T.C. 456] the Lahore High Court held that depre- 
ciation on buildings and machinery can be set off against gains accruing 
from other sources such as rental on house property. 

Where an assessee carries on more businesses than one he is entitled 
under Sec. 24 to set off losses sustained by him in his other businesses 
against the profits and gains made in another business, the losses of course 
arising in the same year of account as the profits and gains of the business 
against which the losses are sought to be set off. But the section does not 
entitle him to set off against his income from other businesses the ex-partner’s 
loss which the assessee is made to bear in a partnership business [Com- 
missioner of Income Tax vs. Arunachalam Chettiar, (1934), 67 M.L.J. 236 
= (1934) Mad. 557=7 I.T.C. 286, affirmed by the Judicial Committee in 
63 LA. 233= (1936) P.C. 133=9 I.T.C. 282]. 

The loss incurred in a dead business cannot be set off against the gains 
of a living business. In order that set-off may be allowed of loss in one 
business against the profit in another both businesses should be alive 
during the current year [per Din Mahammad, J., in B. C. G. A. vs. Com- 
missioner of Income Tax (1937), (1937) Lah. 338=1937 I.T.R. 279]. 

Proviso to Sec. 24 (1) — 

This i)roviso is new. According to this proviso, if an unregistered firm 
has not been assessed under .Sec. 23 (5) (b) as a registered firm, then the 
loss incurred by it shall be set off against income, profits or gains of the firm 
and not of any of the partners. 

In. the case of a registered firm, any loss which cannot be set off against 
other income, profits and gains of the firm shall be apportioned between 
the partners and set-off can be claimed only by them. 

Registeri^ Firms— 

For mode of assessment in the case of a registered firm, see Sec. 23 (5). 

In the case of an unregistered firm, the Madras High Court held th^ 
the loss incurred by an assessee in respect of an unregistered partnership 
trade can be set off against the profits made by him in his individual trade 
[Commissioner of Income-tax vs. Arunachalam Chettiar (1923), 47 hjiad, 
660= (1924) Mad. 474=1 I.T.Q. 278]. This view was approved by 
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Tudidal Committee in Artmachalam Chettiar vs. Commissioner of Income 
Tax [ (1936), 63 LA. 233=-' (1936) P.C 133]. 

The Judicial Commissioners of Nagpur, however, dissented from the 
view of the Madras High Court in the above case. See Commissioner of 
Income Tax vs. Ballarpur Collieries [(1929), (1930) Nag. 183=4 I.T.C. 
255]. 

See also Shiv Narain and Sons vs. Commissioner of Income Tax 
[(1934), (1935) Lah. 896=8 I.T.C. 117], ante. 

Onus of Proof — 

The right of set-olf under Sec. 24 (1) cannot be enjoyed unless an 
assessee proves his losses. I'he burden of proof is upon the assessee. 
Moreover, the losses cannot be satisfactorily proved unless all the particulars 
with regard to them are shown, of which one important particular is the 
opening balance in hand at the beginning of the 3^ear [Commissioner of 
Income Tax vs, Radhakishan Ramnarain (1929), (1929) Nag. 153=3 
I.T.C. 366]. 

Appeals — 

An assessee objecting to the amount of loss computed under Sec. 24 
may prefer an appeal to the Assistant Commissioner under Sec. 30 (1). 
See also Sec. 31 (3) (a) and (b). 

Carr 3 ring forward of Loss — 

Section 24 (2) provides for the carrying forward of loss under certain 
circumstances. 

For circumstances leading to the attraction of this sub-section see under 
!he head “Old and New Sections Compared”, ante. 

The maximum period during which loss can be carried forvs-ard is 
six years. 

It may be noted here that unabsorbed depreciation allowance can be 
carried forward indefinitely until it is fully absorbed. See Sec. 10 (2) 
(vi) (b). 

Provisoes 1 and 2 to Sec. 24 (2) deal respectively with unregistered 
and registered firms as regards the carrying forward of loss. 

Proviso 1 deals with both these types of firms. Under this a registered 
firm will not be entitled to carry forward and set off any loss which has been 
•apportioned between its partners under the proviso to Sec. 24 (1). So al^ 
where an assessee is a partner in an unregistered firm and the firm has hot 
been assessed as a registered firm under Sec. 23 (5) (b), he will not be 
entitled to carry forward and set off against his own income any loss 
sustained by the firm. 

Pfovisd 2 lays down, that where an unregistered firm is assessed as a 
registered firm under it is to be treated as a re^isterfed ifirm^^ 

for the purpose' of carrjdhg foTO^ of Its loSsi. 
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Change in constitution of firm or succession — 

Proviso 3 provides for those cases where there has been a change in the 
constitution of a firm or when any person carrying on business, profession 
or vocation has been succeeded in such capacity by another person, otherwise 
than by inheritance. In either case set-off may be claimed only by the 
person who actually incurred the loss. 

See In re B. K. Paul & Co.. (1939) Cal. 196. 


Old Section. 

‘24A. (I) When it appears 
Assessmrat to the Income-tax 

deSrtwe 

from British son may leave Bri- 
India. ^jgj^ India during 

the current financial year, or 
shortly after its expiry, and 
that he has no present inten- 
tion of returning, the Income- 
tax Officer may proceed to 
assess him on his total income 
for the period from the expiry 
of the last previous year for 
which he has been assessed to 
the probable date of his depar- 
ture from British India. For 
each completed previous year 
included in this period an as- 
sessment shall be made on the 
total income of such person at 
the rate at which it would have 
been charged had such income 
been fully assessed, and for the 
period from the expiry of the 
last of such previous years to 
the probable date of departure, 
the Income-tax Officer shall 
estimate the total income of 
such person and assess it at the 
rate in force for the financial 
year in which such assesssment 
is made: 


Inserted by the Indian Income-tax 
(Second Amendmoit) Act, 1933 
(XVIII of 1933). 


New Section. 

^ [24A. ( 2 ) When it appears 
to the Income-tax Officer that 
any person may leave British 
India during the current finan- 
cial year, or shortly after its ex- 
piry, and that he has no present 
intention of returning, the In- 
come-tax Officer may proceed to 
assess him on his total income 
^[of the period from the expiry 
of the last previous year of 
which the income has been 
assessed in his hands to the 
probbable date of his departure 
from British India, or where 
he has not been previously 
assessed, on his total income of 
the period up to the probable 
date of his departure from 
British India. The assessment 
shall be made on the total in- 
come of each completed pre- 
vious year included in such 
period at the rate at which such 
income would have been 
charged had it been fully 
assessed, and as respects the 
period from the expiry of the 
last of such completed previous 
years to the probable date of 
departure the Income-tax 

* Sections 24 A and 24B were inserted by 

Sec. 11 of the Indian Income-tax 
(Second Amendm^t) Acty 193S 
(XVIII of 1933). 

* These words were substituted for the 

oriKinal words by Sec. 28 of the 
Indian Income-tax (Amendment) 

1939 (VII of 1939), 
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Old SectioR. 


Provided that nothing herein 
contained shall authorise an 
Income-tax Officer to assess 
any income, profits or gains 
which have escaped assessment 
or have been assessed at too low 
a rate in respect of which he is 
debarred from issuing a notice 
under section 34, 


(2) For the purpose of 
making an assessment under 
sub-section (I), the Income-tax 
Officer may serve a notice upon 
such person requiring him to 
furnish, within such time not 
being less than seven days as 
may be specified in the notice, a 
return in the same form and 
verified in the same mariner as 
a return under sub-section (2) 
of section 22, setting forth 
(along with such other parti- 
culars as may be provided for in 
the notice) his total income for 
each of the completed previous 
years cohiprised in the period 
first referred to in sub-section 
(I) and his estimated total in- 
come for the period from the 
expiry of the last such complet- 
ed previous year to the probable 
date of his departure; and the 
provisioris of this Act shall, so 


New Sectioa 

Officer shall estimate the total 
income of such person during 
such period and assess it at the 
rate in force for the financial 
year in which such assessment 
is made] : 

Provided that nothing herein 
contained shall authorise an 
Income-tax Officer to assess 
any income, profits or gains 
which have escaped assessment 
'’[or have been under-assessed, 
or have been assessed at too 
low a rate, or have been the 
subject of excessive relief 
under this Act but] in respect 
of which he is debarred from 
issuing a notice under section 
34. 

(2) For the purpose of 
making an assessment under 
sub-section (I) the Income-tax 
Officer may serve a notice upon 
such person requiring him to 
furnish, within such time not 
being less than seven days as 
may be specified in the notice, 
a return in the same form and 
verified in the same manner as 
a return under sub-section (2) 
of section 22, setting forth 
(along with such other parti- 
culars as may be provided for 
in the notice) his total income 
for each of the completed pre- 
vious years * [comprised in the 
relevant period referred to in 

• These words were substituted for the 

words “or have been assessed at too 
low a rate" by Sec. 28 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* These words were substituted lor the 

words “comprised in the period first 
referred to in", 
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Old Section.. New Section, 

f^r as may be, apply as if the the first sentence of sub-section 
notice were a notice issued ( 1 ) and his estimated total in- 
under sub-section (2) of sec- come for the period from the 
tioh 22. expiry of the last such com- 

pleted previous year to the 
probable date of his departure; 
and the provisions of this Act 
shall, so far as may be, apply 
as if the notice were a notice 
issued under sub-section (2) of 
section 22.] 

History — 

This section was inserted by Sec. 11 of the Indian Income Tax 
(Second Amendment) Act, 1933 (Act XVIII of 1933). It was aimed 
primarily at enabling assessments to be made at once on the income of 
persons from whom it may be difficult to recover income-tax and super-tax 
after they have left the country. 

Changes have been introduced by the Amendment Act of 1939 (VIT 
of 1939). 

Scope of the Section — 

The section contains provision for assessment in case of departure 
from British India, 

It will operate when it appears to the Income-tax Officer that — 

(1) a person may leave British India 
(a) during current financial year 
or (h) shortly after the expiry of the current financial year; 
and (2) the person has no present intention of returning to British 

India. 

The proviso imposes a limitation on the power of the Income-tax 
Officer in this respect. The Income-tax Officer can assess only within 
the limits permissible by Sec. 34 of the Act. 

The mode of issuing notice for the purpose of assessment under this 
Section is laid down in Sub-section (2). 

Old Section. New Section. 

^24B. ( 1 ) Where a person H24B. ( 1 ) Where a person 
Taxofde- dies, his executor, dies, his executor, administra- 

ceased pM- a d m i n i strator or tor or other legal representative 

bry represen- other legal repre- shall be liable to pay out of the 
tative. sentative shall be estate of the deceased person t<P 

liable to pay out of the estate the extent to which the estate 

V This s^ion was inserted by Sec.r 11 of 

Inserted by the Indian Income-tax the Indian Incomertax (SecocM 

{Second Amendment) Act, 1933 Amendment) Act, 1933 

(XVIlI of 1933). 1933). " ' 
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Old Section. 

of the deceased person to the 
extent to which the estate is 
capable of meeting the charge 
the tax assessed as payable by 
such person, or any tax which 
would have iDeen payable by 
him under this Act if he had 
not died. 

(2) Where a person dies 
before he is served with a notice 
under sub-section (2) of sec- 
tion 22 or section 34, as the case 
may be, the Income-tax Oflicer 
may serve on his executor, ad- 
ministrator or other legal re- 
presentative a notice under sub- 
section (2) of section 22 or 
under section 34, as the case 
may be, and may proceed to 
assess the total income of the 
deceased person as if such exe- 
cutor, administrator or other 
legal representative were the 
assesse. 


(5) Where a person dies, 
without having furnished a re- 
turn which he has been required 
to furnish under the provisions 
of sub-section (2) of section 
22, or having furnished a re- 
turn which the Income-tax 
Officer has reason to believe to 
be incorrect or incomplete, the 
Income-tax Officer may make 
an asessment of the total in- 
come of such person and deter- 
mine the tax payable by him on 
the basis of such assessment, 
and for this purpose may re- 
quire from the exeentor, ad- 

■ m ' 


New Section 

is capable of meeting the charge 
the tax assessed as payable by 
such person, or any tax which 
would have been payable by 
him under this Act if he had 
not died. 


■[(2) Where a person dies 
Ijefore the publication of the 
notice referred to in sub-sec- 
tion (1) of section 22 or before 
he is served with a notice under 
sub-section (2) of section 22 or 
section 34, as the case may be, 
his executor, administrator or 
other legal representative shall, 
on the serving of the notice 
under sub-isection (2) of section 
22 or under section 34, as the 
case may be, comply therewith, 
and the Income-tax Officer may 
proceed to assess the total in- 
come of the deceased person as 
if such executor, administrator 
or other legal representative 
were the assessee] : 

(5) Where a person dies, 
without having furinshed a re- 
turn which he has been required 
to furnish under the provisions 
* * of section 22, or 

having furnished a return 
which the Income-tax Officer 
has reason to believe to be in- 
correct or incomplete, the In- 
come-tax Officer may make an 


* This sutvsection tnis substituted by 

Sec. 29 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

* The bradeets, and figure "of nib^ 

section (2)" .were owJtted, ifesrf, - 
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Old S^oa New Section 

ministnUxnr or other legal re- assesment of the total income 
preSentative of the deceased of such person and determine 
person any accounts, docu- the tax payable by him on the 
ments or other evidence which basis of such assessment, and 
he might under the provisions for this purpose may ^[, by the 
of sections 22 and 23 have re- issue of the appropriate notice 
quired from the deceased which would have had to be 
person. served upon the deceased per- 

son had he survived,] require 
from the executor, administra- 
tor or other legal representative 
of the deceased person any ac- 
counts, documents or other evi- 
dence which he might under the 
provisions of sections 22 and 23 
have required from the de- 
ceased person.] 

* Thes 2 words \vere inserted by Sec. 29 
of the Indian Inro:ne-tax (Arnend- 
nient) Act, 1939 (VII of 1939). 

History — 

This section was first inserted by Sec. 11 of the Indian Income-tax 
(Second Amendment) Act, 1933 (XVIII of 1933). It supplied a lacuna 
in the Act which failed to provide either for assessment or the giving of 
refunds in respect of the income of persons deceased. 

It has been amended by the Amendment Act of 1939. 

English Law — 

The corresponding provision in the English law is laid down in 

Sec. 161 of the English Income Tax Act of 1918, which is quoted 
below : — 

Sec. 161. — (1) If a person chargeable to tax is an infant, or dies — 

(a) the parent, guardian or tutor of the infant shall be liable for the tax in 

default of payment by the intant; and 

(b) the executor or administrator of the person deceased shall be liable for the 

tax charged on such deceased person, 

and on neglect or refusal of payment any such person so liable as aforesaid may be 
proceeded against in like manner as any other defaulter. 

(2) A parent, guardian or tutor who makes such payment shall be allowed all 
sums so paid in his accounts, and an executor or administrator may deduct all such 
payments out of the assets and effect of the persons deceased. 

(3) If the owner of any lands, tenements, hereditaments, or heritages, occupied 
by him at the time an assessment for any year under Schedule A was made, dies 
before payment of the tax, the heirs, executors, administrators, or assigns, or otter 
persons who become entitled on his death, to the rents and prohts thereof, shall te 
liable to pay all arrears of tax due at the tiihe of the death, or, if no arrears are 

the tax payable for the penod up to the time of the death, together with, m 
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case, the tax payable for the remainder of that year, according to their respective 
interests, without any new assessment. 

Rule 18 of the General Rules gives the mode of assessment in the 
following manner— 

‘‘Where any person dies without having delivered a statement of all his profits 
or gains chargeable to tax with a view to an assessment thereon in due course, an 
assessment in respect of the profits or gains which arose or accrued to him before 
his death may be made at any time within the year of assessment, or within three 
years* after the expiration thereof, upon his executors or administrators, and the 
amount of the tax thereon shall be a debt due from and payable out of lii:'. estate’*.t 

Apart from these genei^al provisions, certain special provisions have 
been laid down in subsequent Finance Acts. 

As regards profits of a trade, profession or vocation executors and 
administrators arc made liable for any tax which becomes chargeable for any 
year of assessment on account of the discontinuance of trade, etc.,* changt 
of partnership or a succession,^ or of alteration in period of computation 
of profits.^ 

In the case of the death of a person who held an office or employment 
cr was entitled to an annuity, pension or stipend chargeable under Schedule 
E, the tax which would have been assessed by reason of his ceasing to 
b.old the office, elc., shall be assessed and charged upon his executors and 
administrators.'* 

Section 30 of the Finance Act, 1930, imposes a limitation on the amount 
cf sur-tax payable in respect of the total income of an individual dying 
within the year of assessment. 

Section 103 of tlie Income Tax Act, 1918, lays down that every person 
who, in whatever capacity, is in receipt of any money or value or of any 
taxable profits belonging to any other person wlio is chargeable in respect 
thereof or who would be so chargeable if he were resident in the United 
Kingdom and not incapacitated will prepare and deliver a return. The 
liability to deliver a return under Sec. 103 attaches to trustees and executors 
(not being executors in the course of administration). See per Rowlatt, 
J., in Attorney-General vs. National Provincial Bank Ltd, (1928), 14 T.C. 
Ill, at page 115. 

* Se 2 also the Finance Act, 1923, s. 29. Time limit extended to six years in 
respect of tax chargeable for 1920-21 or any subsequent year, but the time allowed 
is not to extend beyond the end of the third year next following tlie year of assessment 
in which the deceased person died, 

t Sse also the Finance Act, 1926, s. 31 (2), s. 32 (1), and s. 34 (4), and also 
the Finance Act, 1927, s. 15 (4), as regards the liability to assessment of executors, etc,, 
in certain circumstances. 

* Finance Act, ,1926, s. 31 (2), , . . . ' 

* s. 32 (3), : 

* a: 34 (4), 

* ffjnana Act iaS7, 8. 45 <6)V ^ ' 
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See also Commissioners of Inland Revenue vs. Countess of Longford 
[(1928), (1928) A.C 252=13 T.C. 573]. 

Under Sec 44 (2) of the Finance Act, 1927, the representative of a 
deceased person shall make a return of the total income of the deceased 
whether that income is or is not such as to give rise to a liability to 
sur-tax. 

Analysis of the Section — 

Sec. 24B. (1) Liability to assessment and to pay the tax continues even 
after the death of a person. ITis executor, administrator or other legal 
representative shall be liable to pay the tax out of the estate of the deceased. 

(2) The old sub-section (2) laid down that where a person died 
before he was served with a notice under Sec. 22 (2) or Sec. 34 as the 
case might be, the Income-tax Officer was to serve such notices on his 
executors, admini.strators or other legal representatives and was then to 
proceed to assess the total income of the deceased in the hands of such 
executors, etc. 

The new Sub-section (2) deals with the case when death takes place 
cither before or after notice imder S. 22(1) is given, but before notice under 
Sec. 22 (2), Remembering that a notice under Sec. 22 (2) is now normally 
optional with the Income-tax Officer, the present Section seems to require 
that in case of the death of a person before any notice under Sec. 22 (2) 
is served on him, a notice under that sub-section becomes compulsory. If 
the person whose income is to be assessed dies before any notice under 
Sec. 22 (2) is served on him, then the Income-tax Officer must serve a 
notice under that sub-.scction. It is not clear whether the notice should 
issue to the executor, etc. They arc required by the section to comply 
with such a notice. It seems it is not necessary that such a notice should 
issue to them. They are to comply with it even if the notice under Sec. 22 
(2) is issued to the deceased. 

After this notice under Sec. 22 (2) is served all the provisions of 
Secs. 22 and 23 will apply as if the executor, etc., were the assessee. The 
deceased, as it were, lives in the executor for the purpose of assessment 
of his income. 

(3) Sub-section (3) does not make it clear whether when a person 
dies after making default in furnishing the return, assessment can proceed 
under Sec. 23 (4). It was held in Commissioner of Income Tax vs. ElUs 
C. Reid [(1930), 55 Bom. 312=(1931) Bom. 333=5 I.T.C 100)] that 
such assessment cannot be made on the ground of default made by the 
deceased. The legislature seems to have accepted this as good law. 

The Bombay High Court has held that Sec. 24B has no retrospective 
effect. [Commissioner of Income Tax vs. Darabsha Mehta (1934), (1935) 
Bom. 167=37 B.L.R. 112=7 I.T.C. 456]. Referring to the opening words 
"where a person dies", Beaumont, C.J., observ^ed that if the legislature 
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had intended the Act to have a retrospective effect, it would have been 
very easy to have said, “dies whether before or after the passing of this 
Act". 

Section Explained — 

Assessment under this Section is in respect of the income of the 
deceased. 

Sub-section (1) — Liability to pay the tax assessed. 

,, „ (2) — Liability to assessment when death takes place 

before notice under Sec. 22 (1) or 22 (2) or 
34. 

r, t. (3) — Liability to assessment when death takes place after 

the aforesaid notices 
either (a) before return 
or (b) after return. 

N.B. — A person may die 

either (1) before the initiation of any assessment proceeding 
or (2) after its initiation. 

Sub-section (2) provides for assessment in the case of the first event 
named above. 

After the assessment proceeding is initiated death of the assessee may 
occur at the following stages: — 

(i) Before any return is made, 

(ii) After a return is made, but 

(a) the return does not satisfy the requirements of the notice 
requiring it; 

or (b) the return is not accepted by the Income-tax Officer as 
correct and complete; 

or (c) the return is accepted by the Income-tax Officer as correct 
and complete, but assessment is not yet made under 
Sec. 23 (1). 

Sub-section (3) covers the cases (i) and (ii) (a) and (b). 

No provision is expressly made for the case (ii) (c). 

It seems in such a case the Income-tax Officer can proceed to make 
assessment under Sec. 23 ( 1 ) in spite of the decease and the tax "^thus 
assessed will be payable under Sec. 24B (1). In any case the Income-tax 
Officer, can proceed under Sec. 23 (2) on the footing that the return is 
not correct and complete and such a case is provided for by Sub-section (3). 

Legal Representative — 

The expression has been defined in the Civil Procedure Code, Sec. 
2 (11), to mean^ — 

“a person who in law represents the estate of a deceased person 
and includes any person who intermeddles with the estate of the 
^ party sues or is sued in a representative 



1206 THE INDIAN iNC6M£.f AX ACT 

character the person on whom the estate devolves on the of 

the party so suing or sued”. 

Extent of Liability — 

The executor, administrator or other legal representative is made 
''liable to pay cut of the estate of the deceased person to the extent to 

which the estate is capable of meeting the charge”. 

Thus liability does not continue where the estate of the deceased does 
not survive him or her. 

This happens obviously in the case of limited owners. Of this class 
mention may be made of Hindu widows who are entitled only to a life 
estate. 

Insolvency — 

The section applies only to cases of death. It cannot be extended 
to cases of civil death. Compare and contrast Sec. 49F. 

Power to claim refund — 

Section 49F of the Act as amended empowers the representative of 
the deceased to claim refund which the deceased, but for his death, would 
have been entitled to claim. 


Old Section. 

25 . (1) Where any business, 

. ^ profession or voca- 

Assessment , , . , . 

in case of tion ^011 whicll 111- 

discontinued come-tax zvas not 
business. , . . , , 

at any time charged 

under the proznsions of the 

Indian Income-tax Act, 1918, 

is discontinued in any year, an 

assessment may be made in 

that year on the basis of the 

income, profits or gains of the 

period between the end of the 

preyious year and the date of 

such discontinuance in addition 

to the assessment, if any, made 

on the basis of the income, 

profits or gains of the previous 

year. 


New Section 

25 . (1) Where any business, 
profession or vocation *[on 
which income-tax was not at 
any time charged under the 
provisions of the Indian 
Income-tax Act, 1918], is dis- 
continued in any year, an 
assessment may be made in that 
year on the basis of the income, 
profits or gains of the period 
between the end of the previous 
year and the date of Such 
discontinuance in addition to 
the assessment, if any, made on 
the basis of the income, profits 
or gains of the previous year. 


Amended ' by the Indian Ihcome-tat 
(Amendment) Act, 1924 (XI of 
1924). 


These words were substitute for the 
words and figures “rommence after 
the 3l8t day of M^; IW by Sefc 
6 of the Indian Inrome-tat ( Arnold* 
ment) Act, 1924 (XI of 1924), 
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{2) Any j^rson disconti- 
nuing any such business, pro- 
fession or vocation shall give 
to the Income-tax Officer notice 
of such discontinuance within 
fifteen days thereof, and, where 
any person fails to give the 
notice required by this sub-sec- 
tion, the Income-tax Officer 
may direct that a sum shall be 
recovered from him by way of 
penalty not exceeding the 
amount of tax subsequently 
assessed on him in respect of 
any ineome, profits or gains of 
the business, profession or voca- 
tion up to the date of its dis- 
continuance. 

(3) Where any business, 
profession or vocation * 

on which tax was at any time 
charged under the provisions 
of the Indian Income-tax Act, 
1918, is discontinued, no tax 
shall be payable in respect of 
the income, profits and gains of 
the period between the end of 
the previous year and the date 
of such discontinuance, and the 
assessee may further claim that 
the income, profits and gains of 
the previous year shall be 
deemed to have been the in- 
come, profits and gains of the 
said period. Where any such 
claim ig made, an assessment 
shall be made on the basis of 
the income, profits and gains of 
the said period, and if an 
amount of tax has already been 

* Repealed bjr tbe Indian Income-tax 
:v(AmendiaeRtX Act, (XI of 


New Section 

(2) Any person discontinu- 
ing any such business, 
profession or vocation .shall 
give to the Income-tax Officer 
notice of such discontinuance 
within fifteen days thereof, 
and, where any person fails to 
give the notice reeptired liy this 
sub-section, the Income-tax 
Officer may direct that a .sum 
shall be recovered from him by 
way of penalty not exceeding 
the amount of tax subsequently 
assessed on him in respect of 
any income, profits or gains of 
the Ixisiness, profession or 
vocation up to the date of its 
discontinuance. 

(3) Where any business, 

profession or vocation * 

on which tax was at any time 
charged under the provisions of 
the Indian Income-tax Act, 
1918, is discontinued, ®[then, 
unless there has been a succes- 
sion by virtue of which the 
provisions of sub-section (4) 
have been rendered applicable,] 
no tax shall be payable in 
respect of the income, profits 
and gains of the period between 
the end of the previous year 
and the date of such discon- 
tinuance, and the a.ssessee may 
further claim that the income, 
profits and gains of the pre- 
vious year shall be deemed to 

* The words “which was in existence at 
the comraencentent of this Act and” 
were omitted by Sec. 6 of the Indton 
Income-tax (Amendment) Act, 

XI of 1924). 

' These words were inserted by Sec. 30 Of 
the Indicm Income-tax (AmendanM) 
Act, 1939 ( YII of 1919), ^ 



1208 


fMfe Indian income-tax act 


tS. 2& 


Old Section. 

paid in respect of the income, 
profits and gains of the pre- 
vious year exceeding the 
amount payable on the basis of 
such assessment, a refund shall 
be given of the difference. 


New SecUbb 

have been the income, profits 
and gains of the said period. 
Where any such claim is made, 
an assessment shall be made on 
the basis of the income, profits 
and gains of the said period, 
and if an amount of tax has 
already been paid in respect of 
the income, profits and gains 
of the previous year exceeding 
the amount payable on the 
basis of such assessment, a 
refund shall be given of the 
difference. 

Where the person 
who was at the commencement 
of the Indian Income-tax 
(Amendment) Act, 1939, 
carrying on any business, 
profession or vocation on which 
tax was at any time charged 
under the provisions of the 
Indian Income-tax Act, 1918, 
is succeeded in such capacity by 
another person, the change not 
being merely a change in the 
constitution of a partnership, 
no tax shall be payable by the 
first mentioned person in res- 
pect of the income, profits and 
gains of the period between the 
end of the previous year and 
the date of such succession, 
and such person may further 
claim that the income, profits 
and gains of the previous year 
shall be deemed to have been 
the income, profits and gains 
of the said period. Where any 
such claim is made, an assess- 

* Sub-sections (4) and (5) were inserted, 
by Sec. 30 of tltt Indian fnc(»ne-t^ 
(Amendment) Art, (VII dl- 
1939). 
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{ 4 ) Where an assessment is 
to be made under sub-section 
(I) or sub-section (5), the 
Income-tax Officer may serve 
on the person whose income, 
profits and gains are to be 
assessed, or, in the case of a 
firm, on any person who was a 
member of such firm at the 
time of its di.scontinuance, or, 
in the case of a company, on 
the principal officer thereof, a 
notice containing all or any of 
the requirements which may be 
included in a notice under sub- 
section ^2) of section 22, and 
the provisions of this Act shall, . 
so far as may be, apply accord- 
ingly as if the notice; were a 
notice issued under that sub- 

seCtidh. 
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ment shall be made on the basis 
of the income, profits and gains 
of the said period, and, if an 
amount of tax has already been 
paid in respect of the income, 
profits and gains of the previ- 
ous year exceeding the amount 
payable on the basis of such 
assessment, a refund shall be 
given of the difference. 

(5) No claim to the relief 
afforded under sub-section (5) 
or sub-section (‘/) shall be 
entertained unless it is made 
before the expiry of one year 
from the date on which the 
business, profession or vocation 
was discontinued or the succes- 
sion took place, as the case 
may be]. 

®[((5)] Where an assess- 
ment is to be made under 
® [sub-section (f), sub-section 
( 3 ), or sub-section the 

Income-tax Officer may serve 
on the person whose income, 
profits and gains are to be 
assessed, or, in the case of a 
firm, on any person who was a 
member of such firm at the time 
of its discontinuance, or, in the 
case of a company, on the 
principal officer thereof, a 
notice containing all or a.ny of 
the requirements which may be 
included in a notice under sub- 
section (2) of section 22, and 

• The original sub-section (4) was re- 

numbered (6) . by , Sec. 30 of the 
Indian Income-tax (Amendment) 
Act; 1939 (VII of 1939). 

• These words, brackets aiid. figures were 

substituted for the words; brackets 
and figures ■■sufa-section' <1); or sub- 
section (Sy\ibid, 
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New Section. 

the provisions of this Act shall, 
so far as may be, apply accord- 
ingly as if the notice were a 
notice issued under that sub- 
section. 

History — 

This section was first inserted in Act XI of 1922, For its original 
form see Appendix, p. cccviii. 

It was amended by See. 6 of the Indian Income-tax (Amendment) 
Act, 1924 (XI of 1924), which laid down as follows: — 

"Tn Sec. 25 of the said Act — 

(a) in sub-section (1) for the words and figures 'commenced after 
the 31st day of March, 1922’ the words and figures 'on which 
income-tax was not at any time charged under the provisions 
of the Indian Income Tax Act, 1918* shall be substituted; 
and 

(fc) in Sec. (3) the words 'which was in existence at the commence- 
ment of this Act and' shall be omitted”. 

Further changes have been introduced by the Amendment Act of 1939. 

Analysis of the Section — 

The Section deals with the case of discontinued business, profession 
or vocation. 

Sec. 25 (1) . — This Sub-section deals with the case where the business, 
profession or vocation in question was not charged to tax under the Indian 
Income Tax Act, 1918. It should be remembered that under the provi- 
sions of that Act, income-tax for any year was charged in respect of the 
income, profits and gains of that very year. Under the Income-Tax Act 
of 1922, income-tax is charged in respect of the income of the previous 
year. Consequently when in respect of a business, profession or vocation, 
no income-tax was ever charged under the Act of 1918, it has always 
paid income-tax in respect of its previous year's income only. If such a 
business, etc., be discontinued during any year, normally its income of 
the previous year only will be assessed during this year, and the income 
for the period from the end of the previous year up to the date of dis- 
continuance will fall to be assessed during the next year. The sub-section 
provides that the income of the last named period should also be assessed 
during the year of discontinuance in addition to the previous year's income. 

Sec. 25 (2). — This sub-section only lays down certain procedure to be 
followed in cases coming under sub-section (1), 

Sec. 25 (3). — Where there was taxation under the Act of 1918 — 

Then when such business, profession or vocation is discontinued 
during any year, an adjustment is necessary. When the Act 
1922 came into operation this business was doubly tax^ in resj^ct 
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of tlie income of the first previous year (say, 1921), once under 
Ihc Act of 1918, during the year 1921 and again under the Act of 
1922, during the year 1922. The sub-section provides for the 
adjustment thus: — 

1. No tax shall be payable in respect of the income, etc., of the 

period between tlie end of the previous year and the date of 
discontinuance {i.e., income of the current year). 

2. The income of the fraction of the current year (i.e., of the 

period up to the date of discontinuance) should be taken to 
be the total income of the previous year. 

Therefore, for the year of discontinuance assessment shall have to be 
made, not on the basis of actual income of the previous year, but on the 
income of the year of discontinuance. The result will be that the previous 
year’s income is given up. This compensates for the double taxation of 
the first previous year’s income. Sec Commiss'oner of Income-tax vs. 

B, J. Fletcher [(1935), (1935) Mad. 953==8 I.T.C. 320] where Beasley, 

C. J., observed that Sec. 25 (3) was intended to prevent a double assess- 

ment and that it could not apply to a case where, income-tax was assessed 
on salaries in the year in which they were earned. 

Refund under Sec. 25 (3) — 

It will be noticed that Sec. 25 (3) provides for refund of a part of 
the income-tax already paid. 

"From the language of the sub-section it would appear that it is the 

assessee who is entitled to such refund. In the case of an individual it 

is clear that the refund is to be made to him. There may be some difficulty 
in the case of a partnership which has been dissolved. For on such 
dissolution the assessec, that is the firm, ceases to exist, and the ex-partners 
together cannot be said to be the assessee. Power to make claim for the 
estate of the firm in such cases will be governed by Sec. 49F. Of course, 
in each particular case the particular facts of it will determine who is the 
person entitled to claim such refund. A concrete case may be taken. 

The Income-tax Officer found under Sec. 25 (3) that some refund 
was due. The business discontinued and there had been dissolution of 
the firm also. The agreement of dissolution stated that one of the partners 
would be entitled to recover all outstandings. Is the refund in such 
circumstances to be given to the assessee or to the partner mentioned above ? 
In this rase the firm was the assessee and the tax was reahsed from the 
firm. In such a case the firm shall be entitled to the refund and any one 
of the partners might accept this refund on behalf of the firm. The 
agreement of dissolution may be taken as specially authorizing one of the 
partners to receive this amount. Section 20 of the Partnership Act entitles 
the partners by contract between them to extend or restrict the implied 
authority of any partner. Further the authority of this partner will be 
covered by Sec. 47 of the Partnership Act as well. Under the circumstancef 
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if the Income-tax Officer makes payment of the refund to this partner, 
that will discharge the liability. 

Sec. 25 (4). — Sub-section (4) became necessary because of the change 
in the law applicable to cases of succession as given in Sec. 26 (2). The 
new Sec. 26 (2) practically treats the business as discontinued so far as 
the person succeeded is concerned and treats it as a new business so far 
as the successor is concerned. If there were succession before the 
Amending Act VII of 1939, the position was quite different. See, for 
the position under the old law, Commissioner vs. Sanjana & Co. [(1925), 
50 Bom. 87= (1926) Bom. 129=2 I.T.C. 110], 

Sec. 25 (5). — Period of limitation for relief on the giound of dis- 
continuance or succession is one year from the date of the discontinuance 
or succession. 

Appeal — 

An order under Sec. 25 (2) is appealable: See Sec. 30 (1). For 
period of limitation for such appeals, see Sec. 30 (2). No special starting 
point is named for such appeals. As to appellate orders see Sec. 31 (3) (d). 
For further remedies see Secs. 66 (2) and (3). 


'25A. 

Assessment 
after parti- 
tion of a 
Hindu un- 
divided 
family. 


Old Section. 

(i) Where, at the 
time of making an 
assessment under 
section 23, it is 
claimed by or on 
behalf of any mem- 
ber of a Hindu family hitherto 
^assessed as undivided that a 
partition has taken place among 
the members of such family, 
the Income-tax Officer shall 
make such inquiry thereinto as 
he may think fit, and, if he is 
satisfied that a separation of 
the members of the family has 
taken place and that the joint 
family property has been parti- 
tioned among the various mem- 
bers or groups of members in 
definite portions^ he shall re- 
cord an order to that effect : 


' Inserted by the Indian Income-tax 
(Amendirient) Act, 1928 (III of 
1928). 

* Inserted by the Indian Income-tax 
(Second Amendment) Act, 1930 
(XXII of 1930). 


New Section. 

'[25A. (1) Where, at the 
time of making an assessment 
under section 23, it is claimed 
by or on behalf of any mem||er 
of a Hindu family hitherto 
^[assessed as] undivided that a 
partition has taken place among 
the members of such family, 
the Income-tax Officer shall 
make such inquiry thereinto as 
he may think fit, and, if he is 
satisfied * that the joint 
family property has been parti- 
tioned among the various mem- 
bers or groups of members in 


This section was inserted by Sec. 4 of 
the Indian Income-tax (Amendment) 
Act, 1928 (III of 1928). 

These words were inserted by Sec. 3 of 
the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII . of 
1930). 

The words “that a separation of mein- 
bers of the family has taken plaa 
and" were omittea by Sec. 31 of the 
Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 
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Old Section. 


Provided that no such order 
shall be recorded until notices 
of the inquiry have been served 
on all the members of the 
family. 

( 2 ) Where such an order has 
l)een passed, the Income-tax 
Officer shall make an assess- 
ment of the total income re- 
ceived by or on behalf of the 
joint family as such, as if no 
separation or partition had 
taken place, and each member 
or group of members shall in 
addition to any income-tax for 
which he or it may be separately 
liable and notwithstanding any- 
thing contained in sub-section 
(2^ of section 14, be liable for a 
share of the tax on the income 
so assessed according to the 
portion of the joint family pro- 
perty allotted to him or it; 


New Section. 

<lefinite portion shall 

record an order to that effect: 

Provided that no such order 
shall be recorded until notices 
of the incjuiry have been served 
on all the members of the 
family. 

( 2 ) Where such an order has 
been passed, ®[or where any 
person has succeeded to a busi- 
ness, profession or vocation 
formerly carried on by a 
Hindu undivided family whose 
joint family property has been 
partitioned on or after the last 
day on which it carried on such 
business, profession or voca- 
tion] the Income-tax Officer 
shall make an assessment of the 
total income received by or on 
behalf of the joint family as 
such, as if no * partition 
had taken place, and each mem- 
ber or group of members shall, 
in addition to any income-tax 
for which he or it may be sepa- 
rately liable and notwithstand- 
ing anything contained in sub- 
section (2) of section 14, be 
liable for a share of the tax on 
the income so assessed accord- 
ing to the portion of the joint 
family property allotted to him 
or it; 


* The words “before the end of the pre- 

vious year“ were omitted by Sec, 3 
of the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII of 
1930). 

* These words were inserted by Sec. 31 

of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* Tlie words “separation or” were omitted, 

ibid. 
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Old Section. 

and the Income-tax Officer 
shall make assessments accord- 
ingly on the various members 
and groups of members in ac- 
cordance with the provisions of 
section 23: 

Provided that all the sepa- 
rated members and groups of 
members shall be liable jointly 
and severally for the tax as- 
sessed on the total income re- 
ceived by or on behalf of the 
joint family as such. 

®(3) Where such an order 
has not been passed in respect 
of a Hindu family hitherto 
assessed as undivided, such 
family shall be deemed for the 
purposes of this Act, to continue 
to be a Hindu undivided family. 

® Inserted by the Indian Income-tax 
(Second Amendment) Act, 1930 
(XXII of 1930), 


New Section. 

and the Income-tax Officer 
shall make asessments accord- 
ingly on the various members 
and groups of members in ac- 
cordance with the various pro- 
visions of section 23 : 

Provided that all the ’[mem- 
bers and groups of members 
whose joint family property 
has been partitioned] shall be 
liable jointly and severally for 
the tax assessed on the total in- 
come received by or on behalf 
of the joint family as such.] 

®[(5) Where such an order 
has not been passed in respect 
of a Hindu family hitherto 
assessed as undivided, such 
family shall be deemed, for the 
purposes of this Act, to conti- 
nue to be a Hindu undivided 
family.] 

These words were substituted for the 
words '^separated members and groups 
of members” by Sec. 31 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

’ This sub-section was added by Sec. 3 of 
the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII of 
1930). 


History — 

This section was first inserted by Sec. 4 of the Indian Income-tax 
(Amendment) Act, 1928 (Act III of 1928). 

The section was amended by Sec. 3 of the Indian Income-tax (Second 
Amendment) Act, 1930 (Act XXII of 1930), In Sub-section 1 the words 
'‘assessed as” were inserted after the word “hitherto”, and the words 
“before the end of the previous year” were omitted. Sub-section (3) was 
added. 


Further changes have been introduced by the Amendment Act of 1939. 

Section Explained — 

the time of making an assessment under Sec. 23 ^: 

The Judicial Committee has interpreted a similar expression used in 
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Sec. 26 (2) as meaning ‘‘in the course of the process of assessment”. 
[Maharaja of Durbhanga vs. Commissioner of Income Tax (1934), 61 
LA. 312= (1934) P.C. 200=7 I.T.C. 337]. Their Lordships relied on 
the observation made by Lord Macmillan in Rajeudra Nath Mukherjee's 
case [61 I.A. 10=7 I.T.C. 143] : “That the word ‘assessmenr is not 
confined in the statute to the definite act of making an order of assessment 
appears from Sec. 66 which refers to the course of any assessment”. In 
Commissioner of Income Tax vs. Nachel Achi [(1933), 57 Mad. 357= 
(1934) Mad. 63=6 I.T.C. 475] Beasley, C.J., while interpreting Sec. 26 (2) 
as it then was, in which the same expression occurred, took it as meaning 
“in the course of making his assessment”. 

See also Ram Rakha Mai vs. Commissioner of Income Tax, [(1937), 
LL.R. (1937) Lah. 325=A.I.R. (1937) Lah. 830=1937 I.T.R. 137] and 
In re B. K, Paul & Co., (1939) Cal. 196. 

Partitioned in definite portions — 

The old law required the Income-tax Officer to be satisfied that (1) 
a separation of the members of the family had taken place and (2) that 
the joint family property had been partitioned among the various members 
or groups of members in definite portions. 

Under the law as amended, he is to be satisfied only regarding the 
partition of the property in definite portions. 

Intention to Dissolve — 

It is a well-known rule of Hindu law that “a definite and unambiguous 
indication of intention by one member to separate himself from the family 
and to enjoy his share in severalty will amount to a division in status”.* 

It will be pertinent to see if that principle is applicable to Sec. 25A. 
In Piyare Lai vs. Commissioner [(1933), (1933) Lah. 827=7 I.T.C. 31] 
the Lahore High Court applied this principle and held that it was open 
to the Income-tax Officer to decide on the facts whether the intention to 
dissolve was present or absent. 

It has been noticed below that Niamatullah, J., also followed the same 
rule of Hindu law in BiradhmaTs case, post 

On the other hand, the Patna High Court (Wort, Ag. G.J., and 
Davie, ,J.) has expressed the view that under Sec. 25 A the Income-tax 
Officer dioes not inquire into a question of separation or disruption of the 
family^ notional or otherwise, but that lie has to inquire into the question 
of joint family property has in fact been divided [Lachhiram 

Baldeodas vs. Commissioner of Income Tax (1936), (1936) Pat. 476= 
9 r;T.C. 47t^l936 LT.R. 


Hipdu Mw, p. 5®), 
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The question whether Sec. 25 A requires actual partition of the family 
property by metes and bounds as a condition precedent to the recognition 
■of a partition under that section has been held to be a question of law 
fSher Singh Nathii Ram vs. Commissioner of IncomPTax (1933), (1933) 
tah. 952=8 I.T.C. 38 (footnote)]. 

Actual Partition by metes and bounds, if required — 

In. Scdig Ram Ram Lai vs. Commissiofier of Income Tax [(1934), 
(1934) Lah. 942 =7 I.T.C. 354] the Lahore High Court (Addison and 
Sale, JJ.) expressed the view that actual partition by metes and bounds 
is necessary under Sec. 25A. The presence of the clause “if he is satisfied 
that a separation of the members of the family has taken place*^ in Sec. 
25A (1), as it stood then, led Mr. Justice Addison to remark that there 
was no necessity for the addition of the second clause {i.e,, regarding the 
partition of the property in definite portions) if it was not intended that 
actual partition by metes and bounds was necessary as well, since in Hindu 
law separation of the members of a family can take place without actual 
partition. 

On the other hand, a special Bench of the same High Court (Jai Lai, 
Dalip Singh and Skemp, JJ.) expressed a contrary view. In their Lord- 
ships’ view, Sec. 25A does not of necessity demand a partition by metes 
and bounds. In delivering the judgment of the Bench, Dalip Singh, J.j 
pointed out that “the section itself shows that the property may be parti- 
tioned not only among individual members but among groups of members. 
“In other words”, observed his Lordship, “it recognises co-ownership and 
docs not hold that a Hindu joint family must split into its individual 
components before it can be said that the family has partitioned its 
property within the meaning of the section” [Sher Singh Nathii Ram vs. 
Commissioner of Income-tax (1934), (1935) Lah. 81=8 I.T.C. 38]. * 

The learned Judge also remarked that in the case of a businesSj at any 
rate, the only reasonable meaning of the words “partitioned in definite 
portions” must be “partitioned in definite shares”. 

See also Biradhmal Lodha vs. Commissioner of Income-tax [(1933), 
56 All. 504= (1934) All. 217] where Niamatullah, J., also expressed the 
view that under Sec. 25A partition need not be by metes and bounds. His 
tyordship observed that this view finds support from the elementary ri^le, 
of Hindu law that a mere declaration of an intention to separate blihltil.. 
about a disruption of the family, at any rate, so far as the ^enlber 
the declaration is concerned and that Proviso to sub-section^ 
support to it. 

The Judicial Commissioners of Nagpur expressed agreen^t/w 
view taken in Biradhmal vs. Commissioner, (1934) All. 217, znA ShP 
Singh vi. Cd~mimssioherf {^ Lah. Si, ante [Commissioner of Income 
Tax vs. BamUal Abir Chand (1936), (1936) Nag. 121—9 I.T.C. 2(^}. 



S. 2SA.] 


FRESH ENQUIRY- IP ALLOWEiD 1217 

Where a will, though a registered one. contained a mere recital of a 
prior division of property and professed neither to divide the property 
mentioned therein n^j to grant it to the donees mentioned, the Lahore, 
High Court (Jai L^and Dalip Singh, JJ.) held that such a document 
did not confer title and was not evidence of the disruption of the Hindu 
undivided family witliin the meaning of Sec. 25 A [Matlira Das vs. 
Commissioner of Income Tax, (1933) Lah. 815 — 7 T.T.C. 341. 

1'hese cases seem to have proceeded on the footing that a Hindu 
undivided family ixfers to only joint families with rights of survivorship 
as was once the view entertained hv some of the High Courts in India. 
See e.g., In rc Moolji Sicka (1934), 40 C.W.N. 517--8 I.T.C. 147, per 
Lort-Williams, J. 1'his view is no longer maintainable in view of the 
decision of the Judicial Committee in Kalyani Vithaldas*s case (1937), 
64 LA. 28^(1937) P.C. 36^1937 I.T.R. 90. ft will be remem- 
bered that the Judicial Committee in tliat case pointed out that the 
expression “Hindu undivided family” in the Income-tax statute is used 
with reference to such families existing not under any particular school of 
Hindu law but under all the different schools. Under the Dayabliaga 
vSehool of Hindu law, a Hindu undivided family exists, its members having 
definite shares in the family property. In spite of their shares being well 
defined the family may thus be an undivided family. It seems that the 
Income-tax statute, while it speaks of partition of property in definite 
portions, means separation of the portions in enjoyment and management. 
It will be pertinent to notice here that joint management and enjoyment 
is tal<en as the basis of joint taxation in cases of groups of persons even 
other than Hindu undivided families. Sec now Sec. 9 (3), 

rsv. .. 

Effect of Sec. 25A — if retrospective — 

®|ie Madras High Court has held that Sec. 25A is not retrospective 
[Arunachalam Clieitiar vs. Commissioner of Income Tax (1929), (1929) 
Mad, 769=: 57 M.LJ. 300=3 T.T.C. 441]. 

AtHhe same time it has been held that Sec. 25 A does apply to a case 
where the section had been passed before the commencement of the year 
in whidt the assessment took place though it had not been passed at the 
time when the income under assessment was earned [Jattushah Nathu Shah 
vs.^pmm^ioner of Income Tax (1932), (1932) Lah. 57S=6‘ I.T.C. 

order under Sec. 25A (1) — 

^ order andervSec. 25A (1) a fresh enquiry under 
the precluded by Sec. 25A (3) [Commissioner of 

BatisUal AMrchand (1936) Nag. 121-9 I.T.G; 

206 J. But since a wre^g decision in a previous year by an IncomC'-taX 
Officer can be corrected in a subsequent year, the Income-tax Officer m^ay* 
rmder 25A ( 1 ) , go into the question whetheir a family is joint or not 
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if in the previous year he registered the family as a firm without enquiring 
as to whether the family had actually effected a partition and he subse- 
quently found that the status of the assessees was in fact that of a Hindu 
undivided "family \Tarachand Point Mai vs. CommisMQner of Income Tax 
(1936), (1936) Lah. 836=9 I.T.C. 256]. 

In an ^earlier case the wsame High Court expressed the view that if 
the Income-tax Officer accepts the allegation of the assessce as to partition 
in one year he is not debarred from considering the question of partition 
In a subsequent year [Matkra Das vs. Commissioner of Income Tdx (1933), 
(1933) Lah. 815=7 I.T.C. 34]. 

Plea of Partition — When to be taken — 

The plea of partition should be taken before the Income-tax Officer 
under Sec. 25A, that is, in the course of the process of assessment. 

If no such objection is taken before the Income-tax Officer it cannot 
be raised in appeal before the Assistant Commissioner of Income Tax 
[Karam Chand vs. Commissioner of Income Tax (1931), (1931) Lah. 
601 = S I.t.C. 313]. 

Ancestral Family Business and Firm — 

Hereditary family business is a very common feature of the Hindu 
joint family system of property. Such businesses often go by the name 
of '‘partnerships” or firms. But they are not firms in the strict sense of 
the term as defined in the Indian Partnership Act.^ Such family businesses 
are governed by the Hindu law and not by the said Act. 

It ha.s Been said that a Hindu undivided family and a firm or a limited 
company are mutually exclusive and cannot co-exist, the main feature 
of a Hindu undivided family being jointness of tenancy with a right d| 
survivorship amongst its constituents and the chief characteristic of a firm 
or a company being separateness of interest and no survivorship [per Din 
Mohammad, J., in Ram Raklia Mai vs. Commissioner of Income Tax, 
(1937), I.L.R. (1937) Lah. 325=A.I.R. (1937) Lah. 830=1937 I.T.R. 
137]. Hence unless there is disruption a Hindu undivided family cannot 
be converted into a firm or a company in its entirety. 

A joint Hindu family cannot be registered under Sec. 26A as there 
is no firm in existence [Piyare Lai vs. Commissioner of Incom^.- 
(1933), A.I.R. (1933) Lah. 827=7 I.T.C. 31]. \ 

"An assessee is entitled to an adjudication of the questi<m 
new firm has been constituted so 'ais to attract the operation of $ec. 26 
[Bell Ram vs. Commissioner of Income Tax (1935), (193S| Liah. 275^=^ 
8I.T.C. 380]. ■ 


See s. 5 of the Indian Partnership Act. 
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Old Section. 

^26. (1) Where, at the time 
of making an as- 
Chan^in sessmfent under scc- 
of a firm. tion 23, it IS found 

that a change has 
occurred in the constitution of 
a firm or that a firm has been 
newly constituted, the assess- 
ments on the firm and on the 
members thereof shall, subject 
to the provisions of this Act, be 
made as if the firm had been 
constituted tliroughout the pre- 
vious year as it is constituted at 
the time of making the assess- 
ment, aiid as if each member 
had received a share of the pro- 
fits of that year proportionate 
to his interest in the firm at the 
time of making the assessment. 


Substituted for tlie original section by 
the Indian Income-tax (Amend- 
ment) Act, 1928 (III of 1928), 


New Section. 

^[ 26 . (i) Where, at the time 
of making an assessment under 
section 23, it is found that a 
change has occurred in the con- 
stitution of a firm or that a firm 
has been newly constituted, 
■[the assessment shall be made 
on the firm as constituted] at 
the time of making the assess- 
ment. 


Provided that the income, 
profits and gains of the pre- 
vious year shall, for the pur- 
pose of inclusion in the total 
incomes of the partners, be 
apportioned between* the part- 
ners who in such previous year 
were entitled to receive the 
same ; 

Provided further that when 
the tax assessed upon a partner 
cannot be recovered from him 
it shall be recovered from the 
firm as constituted at the time 
of making the assessment] ; 


' This section was substituted by Sec. 5 
of the Indian Income-tax (Amend- 
ment) Act, 1928 (III of 1928). i\ ■ 
These words were substituted for the 
original words by Sec. 32 of the Indian 
Income-tax (Amendment) Act, J939 
(VII of 1939). 

® These provisoes were added by Sec, 
of tne Indian Income-tax (Amend- 
ment) Act, 1939 (Vll of 1939). 
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Old Section. 

(2) Where at the time of 
liiaking an assess- 
Change 9 f ment under section 

orbudneL 23, it is found that 

the person carry- 
ing oni any business, profession 
or vocatioi^has been succeeded 
in such capacity by another 
person, the assessment shall he 
made on such person succeeding, 
as if he had been carrying on 
the business, profession or 
vocation throughout the pre- 
vious year, and as if he had re- 
ceived the whole of the profits 
for that year. 


New Section. 

’[(2) Where a person carry- 
ing on any business, profession 
or vocation has been succeeded 
in such capacity by another, per- 
son, such person and such other 
person shall, subject to the pro- 
visions of sub-section (/) of 
section 25, each be assessed in 
respect of his actual share, if 
any, of the income, profits and 
gains of the previous year : 


TVovided that, when the per- 
son succeeded in the business, 
profcssif)n or vocation cannot 
be found, the assessment of the 
profits of the year in which the 
succesion took place up to the 
date of succession, and for the 
year preceding that year shall 
l)c made on the person succeed- 
ing him in like manner and to 
the same amount as it would 
have been made on the person 
succeeded or when the tax in 
respect of the assessment made 
for either of such years as- 
sessed on the person succeeded 
cannot be recovered from him, 
it shall be payable by and reco- 
verable from the person suc- 
ceeding, and such person shall 
be entitled to recover from the 
person succeeded the amount of 
any tax so paid.] 


^ This sub-section was vSubstituted by Sec. 
32 of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 
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History — General — 

'.rhis section was first introduced by Act XI of 1922. Difficulties had 
been experienced regarding' the distribution of the income-tax in cases 
where there was a change in the proprietorship of a business or profession. 
Section 26 was introduced to remove these difficulties by providing that 
**the liability for the tax based on the income of the preceding year attaches 
io the business or profession itself and that the new owners are liable 
for the tax even although they were not owners for the whole of the 
time during which the profits on which the assessment is made were 
earned’\’ 

'Phe section originally ran as follows: — 

“Where any change occurs in the constitution of a firm or where any* 
person has succeeded to any business, profession or vocation, the assess- 
ment shall be made on the firm as constituted or on the person engaged 
iVi the business, profession or vocation, as the case may be, at the time 
of the making of the assessment”. 

In 1928, by- the Indian Income-tax (Amendment) Act of that ycnv 
(III of 1928), the original section was replaced by a new section consisting 
of two sub-sections, sub-section (1) dealing with change in the cbiistitution 
of a firm and sub-section (2) with change of ownership of business. 

History of Sub-section (1) — 

The amendment of the law in the form of sub-section ( 1 ) may be 
said to be due to the ruling of the Bombay High Court in Mcllor*s case 
[(1924), 48 Bom. 504=^(1924) Bom. 361 = 1 I.T.C. 320]. In this case 
the assessee was a partner in a registered firm. At the time of assessment 
his share in tHe firm w-as greater than what it was during the previous 
year. 

He was assessed to super-lax on the ba.sis of his share at the time 
of assessment. The Bombay High Court held that the assessee should 
be assessed on his total income of the previous y^ear wffiich would only 
i.ncltide the profits which he actually received from the firm according, to 
li«e share he had in it then. 

I his ruling of the Bombay High Court relating to super-tax Was met 
by the addition of a proviso to the original Sec. 56 by the Indian Income'^ 
lax (Amendment) Act, 1925, (V of 1925). The proviso ran as follows: — 
“Provided that, in computing the total income of a member of 

‘ a registered firm, where any change occurs in the constitution of 
the firm, the profits or gains of the finn during the previous year 
shall be deemed to have been received in that year by the members 
of the firm as constituted at the time of the making of the assess*^ 
ment to super-tax in proportion to their shares in the firm at that 
time"^ 

■ Statement of Objects and Reasons, Para 8, Appendix p. cclxxi. 
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This new proviso made the Taw quite clear and unambiguous so far 
as the levy of sufter-tax was concerned. But the question of assessing 
income-tax in a case of change contemplated by the proviso remained in 
a position of uncertainty as l)eforc. While the Bombay High Court 
ruling in tht? Mdlor case continued to be followed in the Bombay- 
Presidency, in other Provinces assessment was made on the basis of the 
€on§titjitwi!^bf the firm at the time of assessment. 

IMie ievv §tib-section (1) of Sec. 26 as substituted by Act HI of 1928 
incorporated and generalised the law contained in the proviso to Sec. 56 
referred to above ; that is to say, both income-tax and super-tax w^ere 
henceforth to be assessed on tlie footing that the firm had been constituted 
in the previous year as it was at the time of assessment and that each 
member had received a share of the profits of that year in pi*oportion 
to their shares in the firm at the time of assessment. The proviso to 
Sec. 56 was now omitted and in clause (6) of sub-section (2) of vSec. 
14 of the said Act, after the words “his share in the firm” the words “at 
the time of such assessment” were added. 

Further amendment has been made to the section by the Amendment 
Act of 1939. The reason for this is to be found in the recommendation of 
the Income Tax Enquiry Committee in this respect. The Committee 
observed that “Sec. 26 provides an exception to the general rule that is 
exemplified in the immediately preceding sections of the Act, that tax 
liability in respect of the profits of any year should attach to the person 
or persons actually entitled to them”. This gave rise to a number of 
anomalies^wliich the Committee illustrated by examples. The Committee’s 
recommendation, tliereforc, was that “Sec. 26 be amended so as to provide 
for the assessment of profits of the ‘previous year’ on the persons who 
actually received those profits, with power, if necessary, to recover the tax 
from the existing owners of the business”.^ 

History of sub-section (2) — 

It has already been noticed that Sec. 26 as it stood originally in the 
Income-tax Act, 1922, was completely recast by the Indian Income Tax 
(Amendment) Act, 1928 (Act III of 1928) and the section now comprised 
two Sub-sections — (1) and (2). 

As regards sub-section (2) as introduced by Act III of 1928 “the 
original draft had to make a choice between the principle contained in 
the case of Messrs. Begg Sutherland & Co., Ltd. (LL.R. 47 All. 715) and 
that contained in a judgment of the Bombay High Court in the Western 
Jftdia Turf Club case (I.L.R. 50 Bom. 648), and the former principle was 
chosen”. Before the final enactment, however, the Bombay decision w^as 
upheld by their Lordships of the Privy Council in a judgment dated 4th 

^ Income Tax Enquiry Committee Report, 1936, pp. 32>33. 
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November 1927, and the Sub-section was redrafted in accordance with 
:hat judgment and enacted in that form. (Sec Report of the Select 
Committee regarding Act HI of 1928). 

In the case of Messrs, Begg Sutherland & Co., Ltd. [(1925), 47 All. 
715= (1925) All. 535=2 I.T.C. 30], the business was carried on by a 
firm up to the 30th April, 1922. On that date the linn ceas^<l to exist 
and was succeeded by a private limited compatiy. The firm was a.^g!stcred 
one and consequently w’as not liable to pay super-tax. The question was 
whether the successor company would be liable to pay super-tax in respect 
of the last year of the existence of the firm. The Allahabad High Court 
held that though the company as successor would ])e liable to be taxed in 
respect of the firm’s income the extent of liability would be determined 

with reference to the predecessor. It vras observed (hat “ there is 

nothing in the Act which would justify the Income-tax authorities in 
imposing on a successor during the first year of assessment after the 
conversion a liability in respect of its predecessor which its predecessor 
would not have been liable to pay if it had continued in existence without 
ciiy conversion”. 

In this case Walsh, J., observed as follows: ‘'All that the conversion 
effects is to cause the company to step into the shoes of the defunct firm as 

assessee for the period of assessment, but it goes without saying that 

the liability to assessment is not conclusive as to the chargeability in respect 
of the period for which assessment is made.” This principle was followed 
by the Allahabad High Court (Walsh and Banerji, JJ.) in the case of In 
re Nehal Chand Kishorelal [(1927), 49 All. 611 = (1927) All. 397=2 I.T.C. 
338] where it was observed that the rate ai)plicable to the income, profits 
and gains of the accounting period w^as to be determined by the fact as to 
who was in fact carrying on the business and making such income, profits 
and gains during the accounting period. 

The Bombay High Court, however, took an opposite view in the 
Western India Turf Club case [(1926), 50 Bom. 648= (1926) Bom. 539= 
2 I.T.C. 227]. In that case one of the questions referred w-as as follow'S: 

“Is Sec. 26 of the Act to be regarded as requiring that the 
income earned by the unregistered firm be treated as the income of 
a company and taxed at the flat rate of one anna or is the section 
to be taken as merely requiring the company to step into the shoes 
of the defunct firm for the sole purpose of payment of the super-tax 
due from it as an unregistered firm”? 

The Commissioner of Income Tax, relying on the decision of the 
Allahabad High Court in the Begg Sutherland Co, case levied super-tax 
on the company at the rate of 1 to 6 agnas applicable to the income of 
unregistered firm. The Bombay High Court held that the company was 
hable to be assessed for super-tax at the rate of one anna, the rate which 
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was prescribed for the companies by the Finance Act of the current 
financial year, (192S). 'Phe Judicial Committee affinned this decision of 
the Bombay High Court. See Commissioner of Income Tax vs. Western 
India Turf Club [(1927). 55 I. A. 14^(1928) P.C. 1-2 I.T.C. 4901. 

Tht§^,^0omecidendi of their Lordshii)s’ decision was laid flown as 
follows : “No liability to tax attached to the income of this company until 
the paSs|%5of the Act of 1925, and it was then to be taxed at the rate 
appropriate to a company". 

Sub-section (2) of Sec. 26 was finally drafted in accordance with this 
judgment of the Judicial Committee. 'I'hc status of the succes.sor was to 
be the basis on which assessment was to be made. It was enacted “that 
the assessment shall be made on such person succecfling, as if he had been 
carrying on the business, profe.ssion or vocation, throughout the previous 
year, and as if he had recei\-ed the whole f)f the profits ft)r that year”. 

As regards the reason for the further amendment of tins sub-section 
by Act VII of 19.'19 see the recommendation of the Income Tax Enquiry 
Committee, quoted earlier, 

English Law — 

Corresponding to Sub-section ( 1 ) : — 

The relevant provision in the English law will be found in Rule 11 
of the Rules applicable to Casc.s I and If, Schedule I), of ihe Kn.i(lish Act 
as substituted by the Finance Act of 1926, See. 32 fl). 

The Rule (a) is quoted below: 

“11. — :(!) If at any time after the fifth day of April, nineteen hundred and twenty- 
eight, a change occurs in a partnership of persons engaged in any trade, profession 
or vocation, by reason of retirement or death, or the dissolution of the partnership 
as to one or more of the partners, or the admission of a new partner, in such 
circumstances that one or more of the persons who until that time were engaged in 
the trade, profession or vocation continue to be engaged therein, or a person who until 
that time was engaged in any trade, profession or vocation on his own account 
continues to be engaged in it but as a partner in a partnership, tlie tax payable by 
the person or persons who carry on the trade, profession or vocation after that time 
shall, notwithstanding the change, be computed according to the profits or gains of 
the trade, profession or vocation during the pttriod prescribed by the Income Tax 
Acts: 

Provided that, where all the persons who were engaged in the trade, profession 
or vocation both immediately before and immediately after the change require, by 
notice signed by all of them, or, in the case of a deceased person, by his legal repre- 
sentatives, and sent to the surveyor within three (6) months after the change tock 
place, that the tax payable for all years of assessment shall be computed as if the 
trade, profession or vocation had been discontinued at the date of the change^ and 
a new trade, profession or vocation had been then set up or commenced, andi that 


(«) New rule substituted by the ftnince Act of 1926, s. 32 (1), 

(6) Twelve months, where the change ^peurs after 5th April, 1^: The Fnwi^e 

mof im, s. 16 , ■■ ■ ■ ■ ■ "M', ;• 
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the tax so computed for any year shall be charged on and paid by such of them as 
would have been charged if such discontinuance and setting up or commencement 
had actually taken place, the tax shall be computed, charged, collected and paid 
accordingly. 

« * * * * * * * ^ m 

(3) In the case of the death of a person who, if he had not di^, vWQukt under 
the provisions of this Rule, have become chargeable to income-tax for any year, the 
tax which would have been so chargeable shall be assessed and charged, upon his 
executors or administrators, and shall be a debt due from and payable out of his 
estate". 

Hence under the substituted Rule 11 the assessment is ordinarily to 
be made as if there has been no change in the partnership. Rut under 
the proviso to sub-rule ( 1 ) the cjld and the new owners may, by giving 
notice for the purpose, have assessment made on the footing that the trade, 
etc., had been continued at the date of the change and a new one had 
been set up or commenced at the said date. 

Corresponding to sub-section (2) : — 

The English law regarding succession is laid down in Rule 9 of the 
Rules applicable to Cases T and II, Schedule D, and Rule 11 of the same 
rules, sub-rules (2) and (3). These provisions are given below. 

“9. — (1) If a person charged under this Schedule ceases within the year of 
assessment to carry on the trade, profession, or vocation in respect of which the 
assessment is made, and is succeeded therein by another person, the surveyor shall, 
within four months from the fifth day of April next after any such change, certify 
to the general commissioners for the division in which the assessment is made the 
particulars thereof, and the full name and residence of the person charged and of his 
successor and the date of the change, if the same be known to the surveyor. 

“(2) On receipt of the certificate the commissioners shall cause notice to be 
given to the respective persons of a meeting of the commissioners to consider it, and 
after examination of the said persons, if they attend, or on other satisfactory proof 
of the facts, the commissioners shall adjust the assessment by charging the successor 
with a fair proportion thereof from the time of his succeeding to the trade, profession, 
or vocation, and relieving the person originally charged from a like amount. 

"(3) The determination of the commissioners on any such certificate shall be 
final, and the sum apportioned to each such person shall be recoverable from him in 
like manner as if he had been charged under the original assessment. 

"(4) If either of the said persons has paid in respect of an assessment so 
certified more than the proportion which appears by the determination of the 
commissioners to be chargeable on him, the amount overpaid shall, w^hen recovered 
from the person liable, be paid to the person by whom the overpayment was made". 

"11.— (2) If at any time after the said fifth day of April any person succeeds 
to any trade, profession or vocation which until that time was carried on by another 
person and the case is not one to which paragraph (1) of this Rule applies, the tax 
payable for all years of assessment by person succeeding as aforesaid shall be 
computed as if he had set up or commenced the trade, profession or vocation at that 
time, and the tax payable for all years of assessment by the person who until that 
time carried on the trade, profession or vocation ifeiali be computed as if it had then been 
discontinued.:,;;/ ^ ' . 

'Th this person incHttft references to a partnership, , 

154 
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“(3) In the case of the death of a person who, if he had not died, would, under 
the provisions of this Rule, have become chargeable to income-tax for any year, the 
tax which would have been so chargeable shall be assessed and charged upon his 
executors or administrators, and shall be a debt due from and payable out of hia 
estate*'. 

26 . (i) Where, at the time 

of making, an assessment under 
section it is found that a 
change has occurred in the cons- 
titution of a iirm or that a firm 
has been newly constituted, the 
assessment shall be made on the 
firm as constituted at the time 
of making the assessment. 


Section Explained : — 

Section 26 (1) — 

According to the Calcutta High Court sub-section (1) of Sec. 26 
contemplates a business which continues in existence both during the period 
of the predecessor and during the period of the successor (per Derby.shire, 
C.J.).' That is to say, it has application only when a change occurs in the 
constitution of a firm, or a firm is newly constituted during the currency 
of a partnership. It has no application where the new or succeeding firm 
comes into existence after the tenn of the former partnership has come to 
an end owing to efiluxion of time (per Panckridge, J.) [In re G. /. M. 
Gregory & Co., 11936). I.L.R. ('1937) 2 Cal. 7=41 C.W.N. 132=1937 
I.T.R. 12]. 


''At the time of making an assessment” — 

As has been noticed already, the Judicial Committee has interpreted 
this expression as meaning “in the course of the process of assessment” 
[Maharajadhiraj of Diirhhanga vs. Commissioner of Income Tax (19.34),^ 
61 I.A. 312=119.34) P.C. 200=7 I.T.C. 337]. 


Time for change and 
time for finding that 
change has occurred. 


Tt is not quite clear whether the above expression refers to the finding 
or the occurrence of change, that is to say, whether 
the finding of the change in partnership is to take 
place in the course of the process of assessment 
or whether it is the change itself that is to take place within that period. 
The collocation of the words may bear both interpretations, though the 
latter seems to be the more acceptable specially in view of the Judicial 
Committee’s ruling in the Durbhanga case. In that case which dealt with 
a question of succession the assessee had been served with a notice under 


Sec. 22 (2) and before the' eH^iry of the time for submission of 
return he died. The assessee had . a number of businesses to whi<% kis 
son succeeded, The Commissioner of Income Tax held that 
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appellant in the case, was taxable under Sec. 26 (2) and this view which 
was accepted by the Patna High Court was also accepted by the Judicial 
Committee after interpreting the expression “at the time of making an 
assessment” in the manner explained above. 

There is, however, one difficulty in this respect. If the words ‘'at 
the time of making an assessment” mean the period from initiation to the 
final disposal of the assessment proceeding under Sec. 23, and if these 
words refer to the period in which the change is to occur then the case of 
a change that took place during the previous year would be oiitside this 
sub-section. The correct view seems to be that the words “at the time 
of making an assessment” fix the limit of time when the change is to be 
found. As regards the time of change, all that the section requires is 
that the change has already occurred. So it might have occurred either 
during the previous year or after it but during the pendency of the assess- 
ment proceeding. 

Constitution of a Firm and its change — 

It has been held by the Calcutta High Court (per Derbyshire, C.J.) 
that the words “a change in the constitution of a firm” mean a change in 
the personnel of the firm, that is, a change in the persons wdio are partners 
in the firm, and not a change in the proportion in which the partners 
divided the profits. [In rc Moolji Sicka (1938*), (1938) Cal. 562=1938 
I.T.R. 234]. 

It may be noticed here that this decision as to what constitutes change 
in the constitution of a firm is not of much practical importance so far 
as liability to pay super-tax is concerned. 

According to Sec. 14 (2) (b) of the Act “the tax shall not be payable 
by an assessee in respect of such an amount of the profits or gains of any 
firm which have been assessed to income tax as is proportionate to his 
share in the firm at the time of such assessment'*. The last few words 
were added to this section by the same Act HI of 1928 by which Sec. 
26 (1) in the form in which it stood before the amendment of 1939 was 
placed in the statute. Sec. 14 (2) (b) made the share of a partner at the 
lime of the assessment of firm very material. Sec. 16 (1) laid down that 
this exempted sum should be included in computing the total income of 
the partner. For the purposes of super-tax Sec. 56 made this total income 
to be the total income of the partner. Thus apart from Sec. 26 (1) 
whenever there had been any change in the shares of the partners of a 
firm the position of the partners would have to be determined with 
reference to their share in the firm at the time of the firm's assessment. 
Section 26 (1) itself need not be resorted to at all for this purpose. 

In view of the above it is unnecessary to discuss whether the judgment 
lakes the correct view of Sec. 26 (1). Their Lordships themselves said 
that the question was res integra. Sections 38 and 63 (1) of the Partner^ 
ship Act relied on by the Hig^ Court in construing the meaning of 
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words ‘change in the constitution of a firm’ arc not very helpful. These 
sections might have dealt with a particular kind of change in the constitu- 
tion and there is n^hing in them to indicate that the constitution cannot 
be said to change in any other way. The definition of ‘firm’ also does not 
necessarily support this construction. Partnership is the relation which 
subsists between persons, etc., and such persons are collectively a firm. It 
may certainly be contended that ‘the relation’ in this definition means the 
bundle of rights and liabilities of the contracting parties and ‘firm’ being 
the collective name of these related persons anything which changes this 
relation (zns., the rights and liabilities inter se) will change the constitution. 
It is not possible to say if this contention is correct. Hut at the same 
time it seems difficult to confine the term ‘constitution’ only to the 
personnel. 

English decisions will not be of much help in this respect. Rule 11, 
Cases I and II of Schedule 1) of the English Income Tax Act of 1918, 
speaks of changes occurring in a partnership of persons engaged in any 

trade by reason of retirement or death or the dissolution of 

the partnership as to one or more of the partners, or the admission of 

new partners ”. The Rule does not use the words “change in the 

constitution’’. 

It may be contended with some force, so far as the Income Tax Act 
is concerned, that the very fact that the same statute which inserted this 
Sec. 26 (1) in this form added the words “at the time of such assessment’’ 
in Sec. 14 (2) (b) seems to indicate that the legislature did not think 
that the words ‘change in the constitution’ will include the case of mere 
change in shares. 

Provided that the income, 
profits and gains of the previous 
year shall, for the purpose of 
inclusion in the total incomes 
of the partners, be apportioned 
l)etween the partners who in 
such previous year were entitled 
to receive the same: 

Provided further that when 
the tax assessed upon a partner 
cannot be recovered from him it 
shall be recovered from the firm 
as constituted at the time of 
making the assesment. 

Provisoes to Sec. 26 (1) — 

Two provisoes have been added to Sec. 26 (1). The first of them 
lays down that the income, profits and gains of the previous year Will h# 
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apportioned between the partners who in the previous year were entitled 
to receive the same and the shares of the income, etc., thus apportioned 
will be included in their respective total incomes. 

The second proviso safeguards the interest of the Revenue. It lays 
down that when the tax assessed upon a partner cannot be recovered from 
him it shall be recovered from the firm as constituted at the time of making 
the assessment. 'Phus it is the firm as constituted at the time of making 
the assessment which remains ultimately responsible for the payment of 
income-tax. 

( 2 ) Where a person carrying 
on any business, profession or 
vocation has been succeeded in 
such capacity liy another person, 
such person and such other per- 
son shall, subject to the provi- 
sions of sub-section ( 4 ) of 
section 25, each be assessed in 
respect of his actual share, if 
any, of the income, profits and 
gains of the previous year : 

Provided that, when the per- 
son succeeded in the business, 
profession or vocation cannot be 
found, the assessment of the 
profits of the year in which the 
succession took place up to the 
date of succession, and for the 
year preceding that year shall be 
made on the person succeeding 
him in like manner and to the 
same amount as it would have 
been made on the person suc- 
ceeded or when the tax in 
respect of the assessment made 
for either of such years assessed 
on the person succeeded cannot 
be recovered from him, it shall 
be pa 3 rable by and recoverable 
from the person succeeding and 
such person shall be entitled to 
recover from the person suc- 
ceeded the amount of any tax so 
paid. 
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English apd Indian law compared and contrasted — 

Rule 9 and Rule 11 (2) in Cases I and II of Schedule D of the 
English Income Tax Act of 1918 may now be compared with sub-section 
(2) of Sec. 26. The English Rule requires that in case of succession in 
any year *'the commissioner shall adjust the assessment by charging the 

successor with a fair proportion from the time of his succeeding 

to the trade,, profession or vocation, and relieving the person originally 
charged from a like amount'*. It should be remembered that unlike Indian 
law, the English Statute imposes tax in any year in respect of the income 
of that very year, though for the purposes of compulation the profits or 
gains of any preceding year may be adopted by specific rules for specific 
cases. See, for example, Rule 1 (2) of Cases I and 11, Schedule D and 
Rule 2 of Case Vf, Schedule D. 

The English Rules do not introduce any fiction. Due to the sameness 
of the business its profits during prior periods are taken as guide for 
computing the actual profit of the successor during a subsequent period. 
Rule 11 (1) in Cases I and II, of Schedule D, corresponds to Sec. 26 (1) 
of the Indian Income Tax Act. 

Successor’s Liability for tax in respect of predecessor’s profit — 

Successor will be liable — 

(1) when the person succeeded cannot be found before assessment 

— assessment will be made on the successor. 

(2) when the predecessor is assessed, but tax cannot be recovered 

from him. 

Extent of successor’s liability — 

In respect of the profits of the predecessor — 

( 1 ) for the year in which succession took place 
and (2) for the year preceding that year. 

In either case — 

in like manner and to the same amount as the predecessor would 
have been liable. 

[ So the principle laid down in the case of Messrs. Begg Sutherland 6* 
Co. Ltd (1925), 47 All. 715 is restored]. 

Succession and Discontinuance — 

Continuity is essential in order that there may be succession. The 
reason for this was sufficiently elucidated by Mr. Justice Rowlatt in 
Reynolds, Sons & Co. Ltd^ vs. Ogston (1929),*^ 15 T.C. SOI at pp. 523-24 
thus: “I should like again to advert to the consideration which I drew 
attention to in Shipstone vs. Morris^ namely, that this provision as regards 
successors is designed merely with a view to preserve in a proper case 
where there is a succession a measure upon which the successor may be 


’ 14 T.C. 413. 
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assessed in the first year of his proprietorship of the business, and that, 
as I pointed out, is at the root of the necessity for there being a real 
continuity of the business. You want to measure the income of the 
successor by the past history of the business; it is, therefore, essential that 
there should be a very close identity between the business in the former 
proprietorship and the business in the present proprietorship”.^ 

As has already been noticed the question of succession in business is 
looked into under the English Statute for a purpose somewhat different 
from that required by the Indian Statute. Under the English Statute 
succession docs not introduce any fiction. There “you want to measure 
the income of the successor by the past history of the business; it is 
therefore essential that there should be a very close identity between the 
business in the former proprietorship and the business in the present 
proprietorship”. Under the Indian Statute, however, succession is not 
resorted to for the same purpose. Here succession is simply to introduce 
a fiction. In any case the income in question is already determined, — 
succession or no succession, — it being the profits of the previous year. This 
was not to serve as measure of the probable income of the successor during 
the year of assessment, but was itself to be ascribed to the successor as 
such successor's previous year's income. 

The Indian Courts, however, have insisted upon the same requirements 
for 'succession' for the purposes of Sec. 26 (2). 

Thus min re G. /. M. Gregory & Co. [(1936), 41 C.W.N. 132=I.L.R. 
(1937) 2 Cal. 7==1937 I.T.R. 12] Derbyshire, C.J., observed that the 
words quoted above deal with reasons underlying the provisions as regards 
succession in business and that those reasons apply to Sec. 26 (2) of the 
Indian Income Tax Act. 

Costello, J., also accepted the view of Rowlatt, J., that there should 
be a continuity of the business. 

But their Lordships took different views of the facts of the case, which 
were as follows : — 

A jute business was carried on by G in partnership with R till the 
year of assessment 1927-28. In 1928-29 G entered into partnership with 
K, he being the working partner and K supplying the capital and this 
constitution remained in existence up to and including the year of 
assessmient 1931-32 through annual agreements, each being in force for 
one year. The last agreement dated 9th July, 1930, showed that it was 
for doing jute business at Baira (Dacca) and Purbadhalla (Mymensingh) 
and was to continue till June 30, 1931. By an agreement dated the 2nd 
July 1931 G entered into partnership with another capitalist K (2) for 
doing business at Baira for the season 1931-32. On July 28, 1931, he 

Referred to by Mr. Justice Finlay in WiU Madame Tussaud*$ Ltd (1932)^ 
17 T^. 127, M p. 13§. ^ 
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entered into another agreement with S for doing business at Mymensingh 
for the jute season 1931-32, but it did not last for more than a month. 

The firm in partnership with K and that in partnership with K (2) 
both made sales in the name and under the mark of G and Co., which 
had a reputation in the market, but no tangible assets passed from one 
firm to the other. In the assessment of the firm in partnership with K (2) 
the question was whether it had succeeded to the firm in partnership with 
K within the meaning of Sec. 26 (2) of the Income Tax Act or whether 
the same business had continued, there having been merely a change in 
the constitution of the firm within Sec. 26 (1). 

It was held by Costello and Panckridge, JJ. (Derbyshire, CJ., 
dissenting) that the assessee firm w^ere properly assessable in resipect of 
the profits of the firm in partnership with K for the jute season 1930-31. 

Derbyshire, CJ., took the view that there could be no succession to 
part of business within Sec. 26 (2). Since the first firm carried on business 
at two places while the assessee firm carried on business only at one place, 
his Lordship held that there was no succession. 

Reference w-as made in this case to Cotnmissioncr of Income Tax vs. 
.V. N, Firm [(1933), 11 Rang. 501=7 I.T.C. 55]. 

In that case a Hindu joint family had partitioned the joint family 
property by mutual consent, h^our of the members bought out the share 
of the fifth in a rice mill which was a part of tlie assets of the family. 
These four members thereafter worked the rice mill, and carried on a 
money-lending business under the same name and style and in the same 
premises, as a similar business formerly carried on by the joint family. 
The fifth member also carried on a money-lending business, in which he 
employed the assets which he had obtained as a result of the partition. 
It was held that the family business had been split and that in consequence 
there was no succession within the meaning of See. 26 (2). Page, C.J., 
observed as follows: ‘Tn order that a person should be held to have 
‘succeeded' another person in carrying on a business, profession or vocation, 
it is necessary that the person succeeding should have succeeded his 
predecessor in carrying on the business as a whole. Where a business 
is split up and thereafter another person carries on part of the business 
I am of opinion that he does not ‘succeed' his predecessor in carrying on 
the business within Sec. 26 (2)", 

Derbyshire, C.J., observed that these words applied exactly to the facts 
of Gregory's case while Panckridge, J., was of opinion that in this case 
there was nothing to indicate splitting. 

Wholesale Manufacturing trade carried on by subsidiary company-^ 
taken over by retail company — ^if succession — 

The respondent company carried on large retail business in the sale 
of boots and shoes. Prior to 1st April, 1935, they were the owners Of 
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all the shares in two subsidiary companies which carried on the business 
of the manufacture and wholesale sale of boots and shoes. The Respondent 
Company purchased the whole of the output of these two companies for 
the purpose of their retail business and sold them in their shops. On 
April 1st, 1935 the two subsidiary companies were w'ound up and there- 
after the respondents carried on the manufacture of boots and shoes in 
the factories of the two subsidiary companies as departments of their 
business. It was held that the businesses of the subsidiary companies 
ceased on 1st April 1935, and that there was no succession within Schedule 
D, Cases I and IT, Rule 11 (2) to the businesses of the subsidiary 
companies by the Respondent Company [Lciycock vs. Preeman, Hardy and 
Wills, Ltd. (1938), (1938) 4 All. E.R. 309=22 T.C. 288]. Apart from 
the cesser of the business of the two subsidiary companies Sir Wilfrid 
Greene, M.R,, looked at the case from another angle. In his Lordship's 
view, the profit that the Respondent Company made after taking over the 
two companies by selling the products of the latter in their retail shops 
was realised by the intervention of the retail business, which w^as their 
business all along and w^as their old business. It was therefore impossible 
to predicate of the profits which the Respondents made by selling those 
boots and shoes in their retail shops that they were profits referable, for 
the purposes of Rule 11 (2), to the trade to which they succeeded. The 
Crown's argument on this point was that the profit which was made by 
selling the boots and shoes retail in the shops could be dissected and split 
up into two profits, the wholesaler's profit and the retailer's profit and 
that in so far as the profit was referable to the head of the wholesaler's 
profit, that was to be deemed for the purposes of the Rule to be the profit 
derived from the carrying on of the trade taken over. The learned Master 
of th^' Rolls observed: **There is no such thing in a case of this kind, for 

any income-tax purpose, as a wholesaler's profit To say of a 

manufacturer who sells retail that he makes tw^o profits, a wholesaler's profit 
and a retailer's profit — although for accountancy purposes it may be very 
convenient and useful that the accounts should be kept on that basis — has 
no reality in fact, since no profit is realised until the goods are sold, and 
the profit that is realised is the profit realised by disposing of the goods by 
sale". 

The above case was distinguished by Mr. Justice Macnaghten in 
Britton Perry Steel Co. Ltd. vs. Barry (1938, (1938) 4 All. E.R. 429. In 
this case tintil 1934 the appellant company's main business w’as the produc- 
tion of steel bars which were supplied to subsidiary companies for 
conversion into blackplate and tinplate. The entire share capital of the 
subsidiary companies was owned by the appellant company. Another 
subsidiary company found the purchasers of the tinplates. In 1934 the 
subsidiary manufacturing companies were wound up, the whole of their 
undertakings being transferred to the appellant company. Thereafter the 
appellant xompany contmued to operate the mills and sold their produ^s 
■ 155 - ■■■ 
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through the selling subsidiary company as before. It was held that the 
appellant company had succeeded to the trade of the subsidiary companies. 

If there is succession occasioned by the Appointment of Receiver — 

See Commissioners of Inland Revenue vs. Thompson (1936), 20 T.C. 
422= (1936) 2 All. E.R. 651, where the Respondent was appointed receiver 
by the holders of first debentures of a company on 27th I'ebruary, 1934, 
the debenture being in substantially the same terms as one under which 
the receiver was held by the Chancery Division to be agent of the debenture 
holders and not of the company. The company through the receiver duly 
paid off the first debenture holders, and on 29th July, 1935, the Respondent 
was appointed as receiver and manager by the holders of the second 
debentures, one of the conditions of these debentures being that a receiver 
so appointed should be deemed to be agent of the Cfiinpany. 

Assessments were made on the Respondent for the years 1933-34, 
1934-35 and 1935-36 on the footing (a) that upon his first appointment 
he succeeded to the company’s trade within the meaning of Rule 11 (2) 
of Cases I and II of Schedule D, and (b) that upon his second appoint- 
ment there was a further succession. Lawrence, J., held that the receiver 
was assessable as the person receiving or entitled to the income within 
the meaning of Miscellaneous Rule 1 of Schedule D, but that there 
was no succession on the occasion of either appointment. 1 lis Lordship 
observed: “It appears to me that the Rule which indicates most clearly 
w^hat a succession means within the meaning of the Income Tax Act, 
1918, is Rule 9 applicable to Cases I and II of Schedule D. That Rule, 
in my opinion, c(3ntcmplates that there must be a cessation of the trade 
which has been carried on and that somebody else must then succeed to 
that trade, and in my opinion the circumstances in which a receiver is 
appointed with power to carry on trade, primarily in the interests of 
debenture holders but ultimately in the interests of the company whose 
trade it is, do not constitute the cessation of the carrying on of the trade 
and the succession which is contemplated in Rule 9". 

The following authoritative judicial observations will throw some light 
as to what constitutes “succession” in business. 

“Succession” within the meaning of Rule 11, guoted above, was 
explained by the Lord President in Thomson and Balfour vs. Le Page 
(1923), 8 T.C. 541 (548) thus: “In the first place, it does not include 
the accidental acquisition by a trader, who continues in business, 
of the custom left by another who goes out of business. A trader might 
give up or go out of the trade for some reason without attempting to 
realise or transfer goodwill, and the result of that might be the capture of 
some custom theretofore attached to him by one or more of his competitors 
who continued to trade. That would not, I think, be a case of succession 
within the meaning of Rule 11. On the other hand — ^and ia tho seCQijd 
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place — I think the word 'succession* does cover any case of the transfer 
by one trader to another of the right to that benefit which arises from 
connection and reputation”. 

The question whether there is in any particular case a “succession” 
or not is a question of fact: Thomson and Balfour vs. Le page (1923), 
8 T.C. 541 (549; 550) Wilson and Barlow vs. Chibbcl (1929), 14 T.C. 
407 (412); Malayalam Plantations, Ltd. vs. Clark (1935), 19 T.C. 314 
(323). 

The question of succession is one of degree and therefore a question 
of fact [Reynolds, Sons & Co. vs. Ogston (1929-30), 15 T.C. 501 (527; 
528)]. 

But sec Bell vs. National Provincial Bank of Hngland Ltd. (1903), 
5 T.C, 1 at pp. 10, 11, 12, where it was observed that whether a particular 
kind of succession is successioti within the meaning of the relevant law is 
a question of law” and of construction. 

See in this connecti(jn the observations of I’anckridgc, J., in the case of 
Messrs. G. L M. Gregory & Co. (1936), 41 C.W.N. p. 132 at p. 148 where 
it was observed: "After all, the question of succession is at the bottom 
a question of facts, though the question, whether a particular set of facts 
amount to succession within the meaning of the sub-section, is a question 
of law*'. 

Whether or not a business is identical with a previous business is a 
question of degree and fact [Michael Faraday, Rodgers and Filers vs. 
Carter (1926), 11 T.C. 565 (574)]. 

Identity in the characters of the businesses and continuity in regard 
to the persons carrying them on are necessary to constitute succession 

[Alexander Ferguson & Co. Ltd. vs. Atkin (1898), 4 T.C. 36 (40)]. 

Identity in character is a question of fact [ibid., 4 T.C. at pp. 39. 40, 
41 ]. 

What constitutes the same trade for the purpose of succession has 
been explained by Lord Adam thus: "Being employed in the same trade 
in the sense of the Act is being engaged in a particular trade, not in a 
mere trade sui generis — a trade in a regular line, it might be betw”een A 
and B, carrying that on as a liner might be carrying on a particular trade, 
and if you purchased the right to carry on that trade, that would be 
succeeding to trade; but to my mind ‘trade* in this part of the Act does 
not mean an occupation for a ship which any and every ship in the kingdom 
might follow in exactly the same w'ay. That is not succeeding to a trade 
in the sense of the statute**. [Watson Bros vs. Lothian (1902), 4 T.C. 
441 (445)]. In this case a "tramp** steamship was sold, but no books, 
accounts or list of customers was sold with it. It w^as held that the new, 
owners were not entitled to be assessed as successors in the business of 
the previous years on the average of the profits made by the previous 
owners; • 
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The decision in Commissioners of Inland Revenue vs. Maxse^ (12 T.C. 
41) does not imply that there can be succession to a part of a business 
split up, not according to categories but according to customers {Mills 
From Hmclie vs. Commissioners of Inland Revenue (1919), 12 T.C. 73 
(81)]. 

[In Maxse's case the Respondent was a journalist owning and pub- 
lishing a magazine to whicli he was the principal contributor. The Court 
of Appeal looked at his occupation as a writer as apart from the business 
of which he was the owner, and held tliat the respondent was both 
exercising the profession of a journalist and editor in respect of which he 
was entitled to exemption from Excess Profits Duty and carrying on the 
business of publishing a magazine, in resi>ect of which he was assessable 
to duly, and that the profits of such profession and business were separable 
for Excess Profits Duly]. 

Neglect on the part of a successor to stipulate for access to his 
predecessor’s books of account does not affect the right of the Inland 
Revenue to enforce against the successor the provisions of th? Income Tax 
Acts [Thomson and Balfour vs. Le Page (1923), 8 T.C. 541 (550)]. 

Consideration of hardship has no bearing upon the question of succes- 
sion [iW., 8 T.C. 541 (550)]. 

To constitute a ‘‘.succession'^ there must be a continuity of the 
business. [James Shipstone & Sons, Ltd, vs. Morris (1929). 14 'I'.C. 413 
(420)]. 

The leasing of a brewery and its tied houses and the acquisition of a 
controlling interest in the brewery would not alone suffice to constitute a 
succession to the brewery business, [ibid., 14 T.C. 413 (421)]. 

There can be no succession to a part of a trade. 

Rut that does not mean that if what is succeeded to is not the same 
extent of trade or even does not include a particular line of customers, it 
necessarily follows that there cannot be a successor to the trade, looking 
at it broadly, 'rhere must be two businesses, one left and the other taken. 
It does not mean to say one has only taken part of the busines.^? in the sense 
that what one has got is not quite so extensive as what went before [James 
Shipstone & Sons vs. Morris (1920). 14 T.C. 413 (421)]. This observa- 
tion was relied on by Costello, J., in In the matter of (/. L M, Gregory 
& Co., 41 C.W.N. 132. 

See also Stockham vs. Wallasey U. D. C. (1907), 7l J.P. 244. 

In point of general law a change in a firm constitutes a succession 
because the re-constituted firm when there is a new partner is a new firm 
succeeding the old one [Kneeshazo vs. Clay and Horsfall (1928), 14 T.C» 
295 (300)]. (The judgment in the course of which this observation was 
made was subsequently reversed). ; ■ 

The point is not when the contract (for sale) became a binding ebb: 
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tract necessarily ; the question is whether there was a succession de facto 
to the business. [Todd vs. Jane Brothers Ltd. (1930), 15 T.C. 396 (411)]. 

A contract might provide that there should be a succession completely 
in fiituro, and there would be no succession until that took place [ibid., 
15 T.C. 396 (411)]. 

It is wrong in law to say that because all the assets were not purchased, 
therefore there was no succession \ Reynolds, Sons & Co. Ijd. vs. Ogston 
(1929), 15 T.C. 501 (524)]. 

Appeal — 

An order under Sub-section (2) of Sec. 26 is now made appealable: 
See Sec. 30 (1) and Sec. 31 (3) (d). The assessee will have further 
remedies under Secs. 66 (2) and (3). The period of limitation for 
presenting an ai)peal from such an order will be 30 days of receipt of the 
notice of demand relating to the assessment. Sec Sec. 30 (2). No special 
starting point is specifically named there for appeals from such orders. 


Old Section. 

'26A. ( 1 ) Application may 
„ . be made to the In- 

inregistra- coiTie-tax Officer on 

tion of behalf of any firm, 
constituted under 
an instrument of partnership 
specifying the individual shares 
of the partners, for registration 
for the pur])oses of this Act 
and of any other enactment for 
the time being in force relating 
to income-tax or super-tax. 

(2) The application shall be 
made by such person or per- 
sons, and at such times and 
shall contain such particulars 
and shall be in such form, and 
be verified in such manner, as 
may be prescribed; and it shall 
be dealt with by the Income-tax 
Officer in such manner as may 
be prescribed. 


New Section. 

‘[26A. ( i ) Application may 
be made to the Income-tax 
Officer on behalf of any firm, 
constituted under an instru- 
ment of partnership specifying 
the individual shares of the 
partners, for registration for 
the purposes of this Act and of 
any other enactment for the 
time being in force relating to 
income-tax or super-tax. 

(2) The application shall be 
made by such person or per- 
persons, and at such times and 
shall contain such particulars 
and shall be in such form, and 
be verified in such manner, as 
may be prescribed; and it shall 
be dealt with by the Income-tax 
Officer in such manner as may 
be prescribed.] 


* In%rted by the Indian Income-tax 
(Amendment) Act, 1930 (XXI of 
1930). 


* This section was inserted by Sec. 5 of 
the Indian Income-tax (Amendment) 
Act, 1930 (XXI of 1930). . 
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History — 

This section was first inserted by the Indian Income-Tax (Amend- 
ment) Act, 1930 (XXI of 1930) laying down the procedure for registration 
of firms, which was formerly covered by the definition of ‘‘registered 
firm*’ in Sec. 2 (14) in the original Act XI of 1922 and the rules framed 
thereunder. This Sec. 2 (14) ran as under: — 

“ ‘Registered firnr means a firm constituted under an instrument 
of partnership specifying the individual shares of the partner of 
which the prescribed particulars have been registered with the 
Income-tax Officer in the prescribed manner”. 

Along with the insertion of Sec. 26A Sec. 2 (14) was amended and 
simplified by the same Amendment Act. 

The section as it stood originally in the Bill contained also a third 
sub-section allowing an Income-tax Officer to refuse registration to any 
association of individuals which in his opinion was not a firm. The Select 
Committee thought this unnecessary in view of the provisions of sub-section 
(1) of the new Sec. 23A. In addition to this the Committee noted that 
there was a large body of opinion which held that the sub-section would 
place in the hands of the Income-tax Officer a power which, although it 
might not in actual practice be abused, was liable to be misconceived and 
thus to hamper and discourage the formation of perfectly genuine partner- 
ships for business purposes. “At the same lime”, the Committee observed, 
“w^'e realise that it should not be possible for persons to obtain registration 
of an enterprise as a registered firm which is in fact nothing more than 
a one-man concern and we think the object in view can be .satisfactorily 
made by making provision for the verification of an application for 
registration and by imposing by an amendment of Sec. 52 of the Act a 
penalty upon anyone who makes a false verification. The result is a 
small amendment in Sub-section (2) of the new Sec. 26A and of Sec, 52 
of the Act; and the omission of sub-section (3) of the new section”. 

Rules prescribed — 

The relevant Rules are Rules 2 to 6B. See pp. 233-239. For definition 
of “firm” see Sec. 2 (6B). 

Requirements for the registration of firms — 

1. The firm must be a real one. 

See Rule 4 and Rule 6B. 

In re Bisseszvar Lai Brijlal (1930), 57 Cal. 1336. 

Hossen Kasam Dada vs. Commissioner of Income Tax (1937), 41 
C.W.N. 629. 

Hafis Abdul Gafoor vs. Commissioner of Income Tax, 1939 I.T.R. 
625. 

N,B,-^As to what is firm, see Sec. 2 (6B). A minor admitted to the 
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benefits of a partnership will be a partner. But as partnership is created by 
contract there can be no partnership onlyr between minors or only with 
minors. 

2. It must be constituted under an instrument of partnership. 

3. The instrument of partnership must specify the individual shares 
of the partners. 

Hossen Kasam Dada vs. Commissioner, 41 C.W.N. 629. 

Procedure in Registration of firms — 

See Sec, 26A (2). Rule 2 prescribes by which person and at what 
lime the application is to be made and Rule 3 prescribes the form of 
application. 

1. Application is to be made to the Income-tax Officer (assessing the 
firm)— Sec. 26A (1). 

2. Application is to be made on behalf of the firm — Sec. 26A (1). 

, 3. Application shall be signed by all the partners — Rule 2. 

4. Time for application — Rule 2. 

(a) before assessment under Sec. 23; 

(b) if no assessment under Sec. 23, then before assessment under 

Sec. 34; 

(c) before the disposal of appeal under Sec. 30 — but in such a case 

permission of the Appellate Assistant Commissioner is 
needed ; 

(d) if assessment is set aside on appeal and fresh assessment is 

directed — ^l)efore such fresh assessment. 

5. Form of application — Rule 3. 

(a) accompaniments — 

(i) original instrument of partnership. 

N.B . — A copy certified in writing by all the partners 
may under certain circumstances be accepted. 

and (ii) a copy thereof. 

6. (a) (i) Certificate of Registration — Rule 4 (2). 

(ii) Refusal to register — Rule 4 (2). 

(fe) Appeal in case of refusal — Sec. 30. 

(c) Certificate remains effective only for one year — Rule 5. 

♦ 

7. ‘ Renewal of Certificate of Registration — Rules 6, 6A. 

Effect of Regristration-^ 

See Sec. 23 (5) (a) and (b) ; Sec. 14 (IV (a); Sec. 24 (2) proviso; 

Sec. 28 (2) ; Sec. Si; Sec. 56. 

. ... 

JV.R,— The certificate of registration granted under Rule 4 remains 
effective# only for the year mentioned the^cuJ^See Rule 5, 
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Instrument of Partnership Necessary — 

For the purposes of this section an instrument of partnership is 
essential. This instrument must specify the individual shares of the 
partners. 

Where a partnership consisted of a firm and some individuals and 
the deed oi partnership, while mentioning the proportion in which the 
profits and losses were to be shared between the firm and the other partners 
respectively, did not specify the shares of the partners of the firm which 
was a member of the partnership, the Madras High Court held that the 
partnership could not be registered as a firm under Sec. 26A. The smaller 
firm was itself a registered firm and in its partnership deed the shares of 
its partners were specified. A copy of this was filed with the Income-tax 
authorities and so they got information of the shares of the partners of 
the smaller firm. But since these were not specified in the instruriient 
for registration of the larger partnership, the Income-tax Officer could 
rightly refuse registration. Their Lordships thought that the words of 
Sec. 26A (1) do not permit of any elasticity of construction fM. Kannappa 
Naicker & Co. vs. Commissioner of Income Tax, Madras, (1936), I.L.R. 
(1937) Mad. 814==A.LR. (1937) Mad. 316=:::1937 I.T.R. 49]. 

This case was distinguished by the Rangoon High Court in Commis- 
sioner of Income Tax vs. Seth Mangoomal Lunidasingh (1939), 1939 
I.T.R. 208. In the Rangoon case the deed of partnership specified the 
shares of the gumasiha partners but what they would actually get would 
depend upon the time which they had devoted to the business or their,^ 
absence therefrom. Though the partnership was genuine and the shares 
were specified, the Commissioner of Income-Tax refused registration on 
the ground that the actual amount which the gnmastlia partners were 
entitled to depended on a variable contingency the effect of which could 
not be determined at any time prior to the closing of the accounts. It 
was held that the Commissioner w’as not justified in refusing registra- 
tion. It was obsciwed that ‘*the law looks to the shares in the partnership 
business and not the receipts from it, which may happen in certain 
contingencies to find their way into the pockets of individual partners”. 

But this instrument need not be a complete instrument, that is to 
say, an instrument which does not require supplementing by other evidence 
but contains in itself the complete agreement constituting the partnership 
and by itself solely operates to create the partnership [In re Ramlal 
Murlidhar (1930), 58 Cal. 100S=(1931) Cal. 682=:5 I.T.G. 150; Bulchand 
Keshavdas vs. Commissioner of Income Tax, (1930) Sind 301, followed]. 

It . must, hpwever, be one the term of which has not expired 
[Commissioner, of Income Tax vs. Krishna lyar & Sons (1928), 52 Mad. 
367=:(1929) Ij^d. 67]. ^ ^ i " 

In H arid as P fern ji vs. Commissioner of Income Tax [ (]936),^(l|f32) 
Cal. 40—4 I.T.C. 475] an application for i%istration on the fesis 
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. certain .letters which did not sufficiently indicate if the senior partner 
accepted the terms proposed by junior partners was not granted. 

If there is a mistak^^ in making the application for registration, 
registration may rightly be refused. In an application for registration 
of a firm vv'hich originally consisted of five members, of whom one died 
before the date of the application, the names of all the five partners were 
mentioned. Registration was held to have been rightly refusal [A. M. 
Banjee & Sons vs. Commissioner of Income Tax (1934), 8 I.T.C. 107= 
1937 I.T.R. 47], The above decision was followed by the Lahore High 
Court in Chiranji Lai and Sons vs. Commissioner of Income Tax [(1936), 
1937 I.T.R. 44]. 

There may be separate firms with same partners in the same shares. 
It is a question of fact [In re Martin & Co, (1929), 50 C.LJ. 300= 
(1929) Cal. 753=4 I.T.C. 478] . 

A firm cannot be partner in another firm [In re Jai Dayal Madan 
Copal (1933), 54 All. 846=6 I.T.C. 226; Parbhidal Peary Lai vs. 
Commissioner, (1935) All. 523=8 I.T.C. 50]. 

A minor can now be a partner. See definition of "'firm'’ in Sec. 
2 (6B). The decision in Jamshed Sohrab Katrak vs. Secretary of State 
for India (1936), 1936 I.T.R. 423, is no longer valid. 

See also under the head “firm'", pp. 486-496. 

Reality or otherwise of firm — ^may be enquired into— 

The Income-tax Officer is always entitled under Sec. 26A to look into 
the reality or otherwise of the firm for which registration is applied for. 
See In re Bisesswar Lai vs. Brijial (1930), 57 Cal. 1336= (1930) 
Cal. 449=34 C.W.N. 363=4 I.T.C. 365; Jattitshah Nathu Shah 
vs. Commissioner (1932), 14 Lah. 134= (1932) Lah. 575=6 
I.T.C. 162; Lachhiram Baldcodas vs. Commissioner (1936), 
(1936) Pat. 476 =9 I.T.C. 471; Commissioner vs. Bansilal Abir- 
chand (1936), (1936) Nag. 121=9 I.T.C. 206; Hossen Kasam 
Dada vs. Commissioner (1937), 41 C.W.N. 629=10 I.T.C. 204 
= 1937 I.T.R. 196; Hafiz Abdul Gafoor vs. Commissioner (1939), 
1939 I.T.R. 625. 

Contents of Application— 

An application itself may set out the individual shares of partners 
of a firm, but if the instrument of partnership does not specify these 
shares, registration, will be refused [M, Kanniappa Naicker & Co. vs. 
Commissioner of Income Tax, (1937), I.L.R. (1937) Mad. 814=A.I.R. 
(1937) Mad. 316^1937 I.T.R. 49]. V . ^ 

So also whateve# tke’ application may contain, the Inci^ihe'ttx Officer 
is only empowered fb register the particular partneS^li whi<^ is 
specified, Hn ' the instrament, gf partnersluir ^h<l no. other {iiossen^ 

1$6 ' 
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Dada vs. Commissioner of Income Tax, Bengal^ 41 C.W.N, 629=10 I.T.C. 
204]. 

An application for regi^t^tion should bc^igned by at least one of 
the partners of the firm. An ^application made in that behalf by an agent 
of the partners does not comply with the statutory rules prescribing Ae 
manner in which registration is to be effected. Registration by the 
Income-tax Officer of such application is void [C. T. A. C. T, Ndchiappa 
Chettyar vs. Secretary of State (1933), 11 Rang. 380=1933 Rang. 229 
=7 I.T.C. 1]. 

Appeals — 

Prior to the amendment of Sec. 30 by the Indian Income Tax 
(Second Amendment), 1933 (XV'III of 1933), there was no right of appeal 
against the refusal of an Income-tax Officer to register a firm under Sec. 
26A. 

See Lalchand vs. Commissioner of Income Tax (1935), 1935 I.T.R. 
336, where in a case coming under Sec. 30 ( 1 ) before amendment the 
High Court of Calcutta held that the fact that there was an appeal against 
the amount under Sec. 30 (1) as it stood originally and that the question 
of registration might indirectly affect the amount of the assessment could 
not confer a right of appeal in such a case. 

But see Bulchand Keshavdas vs. Commissioner, (1930) Sind 301.’ 

Since the amendment of 1933, however, the law is quite clear. A 
refusal of an Income-tax Officer to register a firm tinder Sec. 26A is^ 
itself appealable. Such appeal shall ordinarily have to be presented within 
thirty days of the intimation of the refusal: See Sec. 30 (2). As to the 
power of the Appellate Officer, .see Sec. 31 (3) (c). As to further remedies 
open to the assessee in this respect, see Sec. 66 (2) and (3). 


Old Section, 


New Section. 


27. Where an assessee or, 
Cancellation in the case of a 


of assess- 
ment when 
cause is 
shown. 


company, the prin- 
cipal officer thereof, 
within one month 


from the service of a notice of 


demand issued as hereinafter 


provided, satisfies the Income- 


tax Officer that he was pre- 
vented by sufficient cause from 
making the return required by 
section 22, or that he did not 


receive the notice issued under 


sub-section ^4) of section 22, 
or suh?section (2) of section 


27. Where an assessee ** 
^ within one month 
from the service of a notice of 
demand issued as hereinafter 
provided, satisfies the Income- 
tax Officer that he was 
prevented by sufficient cause 
from making the return re- 
quired by section 22, or that he 
did not receive the notice 

‘ The words “or, in the case of a com- 
pany, the piindoal officer thereof' 

J vere omitted by Sec. 33 of the Inffiaii ■ 
ncome-tax (Amoidment) ' ActiT.^ 
■■■■ • xyilr#f,1939). 
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Old Section. 

23, or that he ha^ not ^ 
reasonable opportiinity to 
comply, Or was prevented by 
suflicient cause from complying, 
with the terms of the last- 
mentioned notices, the Income- 
tax Officer shall cancel the 
assessment and proceed to make 
a fresh assessment in accord- 
ance with the provisions of 
section 23. 


New Section. 

issuiJ^ under sub-section (^) of 
section 22, or sub-section (2) 
of section 23, or that he had 
not a reasonable opportunity 
to comply, or was prevented by 
sufficient cause from comply- 
ing, . with the terms of the 
last-mentioned notices, the 
Income-tax Officer shall cancel 
the assessment and proceed to 
make a fresh assessment in 
accordance with the provisions 
of section 23. 


Analogous Provision — 

Provisions analogous lo Sec. 27 of the Indian Income Tax Act will 
be found in Order 9 Rule 1.3, Civil l^roccdurc Code, and Order 41 Rule 
19, Civil Procedure Code. The former rule provides for setting aside 
decree cx parte against defendant while the latter lays down the circums- 
tatices under which an appeal dismissed for default may be re-admitted. 

It may be noted that under (he Income Tax Act as amended an appeal 
may be made against the assessment made under Sec. 23 (4) or under 
that .sub-section read with Sec. 27, which was barred before the amend- 
ment of 1939. 


Section Explained — 

It should be remembered that an assessment under Sec. 23 (4) is 
made if any person 

(1) (a) fails to make the return required by any notice under 
sub-section (2) of Sec. 22, 
and 

(b) has not made a return or revised return under Sec. 22 (3) ; 
or (2) fails to comply with all the terms of a notice issued under 
Sec. 22 (4) ; 

or (3) having made a return, fails to comply with all the terms of a 
notice issued under Sec. 23 (2). 

Section 27, in substance, lays down that if the assessee can explain 
his default to the satisfaction of the Income-tax Officer, then the best 
judgment assessment under Sec. 23 (4) shall be cancelled and fresh 
assessment rriade in, accordance with the provisions of Sec. 23. 

This section lays down the circumstance# under which an InComc-tax 
Officer shall cancel an assessment made; udder Sec. 23 (4) and phbceed 
to make a fresh assessment. * 
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The requirements are:= — 

A. (1) assessee must hate been pj-eventei^ by sufficient cause from 

making return required by Sec. 22 ; 

(2) (a) he did not receive notice under Sec. 22 (4) ; ^ 

or (b) he had no reasonable opportunity to comply with the notice; 
or (c) he was prevented by sufficient cause from so complying; 

(3) (a) he did not receive notice under Sec. 23 (2) ; 

or (6) he had no reasonable opportunity to comply with the 
above notices; 

or (c) he was prevented by sufficient cause from so complying. 

B. Assessee must satisfy the Income-tax Officer that any of the above 

mentioned events happened. 

C. Application under Sec. 27 for setting aside assessment made under 

Sec. 23 (4) must be made within one month from the service 
of a notice of demand under Sec. 29. 

Scope of Section — 

Section 27 applies to the particular cases noted therein. An Assistant 
Commissioner’s refusal to admit appeal cx parte does not come within 
the purview of this section [In re Bhagzvaii Prasad (1932). 54 All. 496 
= (1932) All. 390=6 I.T.C. 105] 

In this case the Allahabad High Court {per Mnkcrji, J.) observed that 
where Sec. 27 is applicable, it may still be open to the assessee, if he has a 
good case, to file an appeal and to show that the order under Sec. 23 (4) was 
not justified. See, now, Sec. 30 as amended by Act VII of 1939. 

Notice of Demand: See Sec. 29. 

Failure to make return: See notes under Sec. 22. 

Sufficient cause — 

Whether an assessee had “sufficient cause” or not is a question of 
fact and not of law. The High Court cannot interfere with the discretion 
of the Income-tax Officer in this matter which is final [Siva Pratap 
Bhattadu vs. Commissioner of Income Tax (1924), (1924) Mad. 880=1 
I.T.C. 323]. 

Sec also Banarsi Das vs. Commissioner of Income Tax [(1936), 
(1936) Lah. 489=1936 T.T.R. 142]. 

halit Kishore Mitra vs. Commissioner of Income Tax [(1930), (1933) 
Pat. 166=4 I.T.C. 467]. ‘ 

At the same time the Income-tax Officer should not decide the question 
capriciou.sly, arbitrarily or in a manner which is unsound. [ComntisstoncT 
of Income Tax vs. P. K, N, P. R. Chettyar Firm (1930), 8 Rang. 209*=? 
( 1930) Rang. 78=4 I.T.C. 340J, 



APPBAt 1245 

If facts stated by the assessee are accepted as true, then a question 
may arise whether those facts might be treated as a sufficient cause, in 
law, within the meaning of Sec. 27 {In re ICajori Mai Kalyan Mai (1929), 
(1930) All. 209=1930 A.L.J. 78]. 

Reasonable opportunity — 

The question whether a given time is reasonable or not is a question 
of fact [In re Messrs. Sadaram Puranchand (1931), (1931) Cal. 729= 
.'i I.T.C. 459). Hence the que.stion has to be determined in each case 
in the light of its particular facts. 

See also Banarsi Das vs. Commissioner, (1936) Lah. 489, where the 
I^ahore High Court expressed the view that it is possible for the Income- 
t£ix Officer to find on fact whether an a.ssessee has failed to establish 
“not reasonable opportunity” within the meaning of Sec. 27. 

Illegality of Notice — 

In order that non-compliance with the tenns of a notice under Sec. 

22 (4) or 23 (2) may constitute a ground for assessment under Sec. 

23 (4), the notice must be a legal one. If the notice in question can be 
.shown to have been improper or in violation of the provisions of the 
requisite section, the alleged default to comply with its terms will not 
justify the best judgment assessment. 

Illegality of notice, non-compliance with which brought about best 
judgment assessment, will be a. “Sufficient Cause” for its non-compliance 
and can be agitated within the expression “prevented by sufficient cause” 
in a reference under Sec. 66 [Rajmani Devi vs. Commissioner of Income 
Tax, I.L.R. (1937) All. 834= (1937) All. 770=1937 I.T.R. 631]. 

Appeal — 

See Sec. 30. 

Note the change introduced in this respect by the Amendment Act 
of 1939. Before the amendment no appeal lay in respect of an assessment 
made under Sub-section (4) of Sec. 23 or under that sub-section read 
with Sec. 27. Now an appeal is given from an assessment under Sec. 
23 (4). An appeal is also given from an order under Sec. 27./; 

Referepce to High Court- 

Before the amendment of Sec. 30 ( 1 ) by the Amendment Act of 
1939, the commonly accepted view was that the only point of law that 
could arise in an appeal from an Assistant Commissioner’s order dismissing 
an appeal from the Income-tax Office’s Tefiisar to cancel the assessment 
already made and proceed to make a fresh assessment under Sec. 27 was 
-whether there was sufficient evidence- Upoft- which the Assistant Cbtnifais- 
sioncr could, have arrived at the conclusion set out in his order. 
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Sec— ^■ 

Commissioner of Income Tax vs. A, K, R. P. Z/. A, Chettycr 
Firm (1930), 9 Kang. 21 ==(1931) Rang. 97=5 I.T.C. 182. 

A. K. R. P. L. A. Chettyar Firm vs. Commissioner* of Income 
Tax (1930), 9 Rang. 25= (1931) Rang. 98=5 I.T.C. 187. 

According to the Judicial Commissioners of Nagpur the question 
whether llie Income-tax Officer used his discretion in a reasonable manner 
in reaching his conclusion under Sec. 27 involves a question of la\v 
[Commissioner of Income Tax vs. L^xminarayan Badrkias Agarwal 
(1934), (1934) Nag. 183]. 

Sec also P, K. N. P. R. Chettyar Firm vs. Commissioner of Income 
Tax, {(1930) Rang. 33=4 I.T.C. 87]; Commissioner of Income Tax ys. 
P, K. N. P. R, Chettyar Firm, [(1930) Rang. 78=4 I.T.C. 340 j. 


Pcnaltv for 
concealment 
of income 
or imoroner 
distribution 
of profits. 

ceedings 

satisfied 


Old Section. 

28. (i) If the Income-tax 

Officer, the Assis- 
tant Commissioner 
or the Commis- 
sioner, in the 
course of any pro- 
under this Act, is 
that an assessee has 
concealed the particulars of his 
income or has deliberately 
furnished inaccurate parti- 
culars of such income, and has 
thereby returned it below its 
real amount, he may direct that 
the assessee shall, in addition 
to the income-tax payable by 
him, pay by way of penalty a 
sum not exceeding the amount 
of the income-tax which would 
have be^tt avoided if the income 
so retufhed by the assessee had 
been accepted as the correct 
income. 


New Section. 

’[28. -f (7)] If the Income- 
tax Officer, the Appellate 
Assistant Commissioner or the 
Commissioner, in the course of 
any proceedings under this Act, 
is satisfied that any person — 
(o) has without reasonable 
cause failed to furnish 
the return of his total 
income which he was 
required to furnish by 
notice given under 
sub-section (7) or sub- 
section ( 2 ) of section 
22 or section 34 or has 
without reasonable 
cause failed to furnish 
it within the time 
allowed and in the 
manner required by 
such notice, or 
(6) has without reasonable 
<ause failed to comply 
with a notice under 


Substituted far the original section by 
the Indian Income-tax (Amend- 
aient) Act, 1930 (XXI of 1930). 


* This section was substituted bv Sec. 6 
of the Indian Income-tax (Amend- 
ment! Act. 1930 (XXI of 1930). 

' This sub-section was substituted by $ec. 
34 of the Ind’an Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 
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New Section.^ 

sub-section (4) of 
section 22 or sub- 
section (2) of section 
23, or 

(c) has concealed the 
particulars of his 
income or deliberately 
furnished inaccurate 
particulars of such 
income, 

he may direct that such person 
shall pay by way of penalty, in 
the case referred to in clause 
(o),in addition to the amount 
of the income-tax and super- 
tax, if any, payable by him, a 
sum not exceeding one and a 
half times that amount ; and in 
the cases referred to in clauses 
(b) and (c), in addition to any 
tax payable by him, a sum not 
exceeding one and half times 
the amount of the income-tax 
and super-tax, if any, which 
would have been avoicled if the 
income as returned by such 
person had been accepted as the 
correct income : 

Provided that — 

(c) no penalty for failure 
to furnish the return of 
his total income shall 
be imposed pn an 
assessce whds^ total 
income is less?’ than 
three thousand five 
hundred rupees unless 
he has been served 
with a notice under 
sub-section (2) of 
Section 22; 

■ (&) where a person has 
" u v ; /. fjjnled tn tsomply with it; 
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Qld Section. 


(2) If the Income-tax 
Olhcer, the Assistant Commis- 
sioner or the Commissioner, in 
the course of any proceedings 
under this Act, is satisfied that 
the profits of a registered firm 
have been distributed otherwise 
than in accordance with the 
shatejl&f the partners as shown 
in the instrument of partner- 
ship registered under this Act 
governing such distribution, 
and that any partner has there- 
by returned his income below 
its real amount, he may direct 
that such partner shall, in 
addition to the income-tax 
payable by him, pay by way of 


New Section. 

notice tinder sub- 
section (2) of section 
22 or sectidtt' 34 and 
proves that he has no 
income liable to tax, 
the penalty imposable 
under this sub-section 
shall be a penalty not . 
exceeding twenty- five 
rupees; 

(c) no penalty shall be 
imposed under this 
sub-section upon any 
person assessable under 
section 42 as the agent 
of a person not resident 
in British India for 
failure to furnish the 
return required under 
section 22 unless a 
notice under sub- 
section (2) of that 
section or under section 
34 has been served on 
him.] 

(2) If the Income-^tax 
Officer, the “[Appellate Assis- 
tant Commissioner] or the 
Commissioner, in the course of 
any proceedings under this 
Act, is satisfied that the profits 
of a registered firm have been 
distributed otherwise than in 
accordance with the shares of 
the partners as shown in the 
instrument of partnership 
registered under this Act 
governing such distribution, 
and that any partner has there- 

* These words were substituted for the 
words "Assistant Commissioner^ by 
Sea 34 of the Indian Income-Uix;; 
(Amoidment) Act, 1939 (VII d : 
1939), 
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Old Secticm. 

penalty a sum not exceeding 
the amount of income-tax 
which has been avoided, or 
Avould have been avoided if the 
income returned by such part- 
ner had been accepted as his 
correct income; and no refund 
or other adjustment shall be 
claimable by any other partner 
by reason of such direction. 


(5) No order shall be made 
under sub-section (f) or sub- 
section (2), unless the assessec 
or partner, as the case may be, 
has been heard, or has been 
given a reasonable opportunity 
of being heard. 

{4) No prosecution for an 
offence against this Act shall be 
instituted in respect of the 
same facts on which a penalty 
has been imposed under this 
section. 

(5) An Assistant Commis- 
sioner or a Commissioner, who 
has made an order under sub- 
section (f) or sub-section (2), 
shall forthwith send a copy of 
the same to the Income-tax 
Officer. 


New Section. 

by returned his income below 
its real amount, he may direct 
that such partner shall, ‘‘[in 
addition to the income-tax and 
super-tax, if any, payable by 
him] pay by way of penalty a 
sum “''[not exceeding one and 
a half times the amount of 
income-tax and super-tax] 
which has been avoided, or 
would have been avoided if the 
income returned by such part- 
ner had been accepted as his 
correct income; and no refund 
or other adjustment shall be 
claimable by any other partner 
by reason of such direction. 

(.?) No order shall be made 
under .sub-section (1) or sub- 
section (2) unless the assessee 
or partner, as the case may be, 
has been heard, or has been 
given a reasonable opportunity 
of being heard. 

{4) No prosecution for an 
offence against this Act shall be 
instituted in respect of the same 
facts on which a penalty has 
been imposed under this 
section. 

(5) An “ [Appellate Assis- 
tant Commissioner] or a 
Commissioner, who ha9i» made 


* These words were substituted for the 

words "in addition to the income-tax 
payable by him*’ by 34 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

” These words were substituted for the 
words "'not exceeding the amount of 
income-tax'*, ibid, 

* These words were substituted for the 

words "Assnstaht Commissioner**, ibU, 


157 



tlti£ llNTCbME-TAX AGt^ tS. 26. 

New Section. 

an order under sub-section (1) 
or sub-section (2), shall forth- 
with send a copy of the same 
to the Income-tax Officer]. 

’[(d) The Income-tax 
Officer shall not impose any 
penalty under this section 
, without the previous approval 

of the Inspecting Assistant 
Commissioner.] 

*28. (I) If the Income-tax Officer, 
the Appellate Assistant Commissionei 
or the Appellate Tribunal, in the 
course of any proceedings under this 
Act, is satisfied that any person — 

(a) has without reasonable cause 
failed to furnish the return 
of his total income which he 
was required to furnish by 
notice given under sub-sec- 
tion (I) or sub-section (2) 
of section 22 or section 34 or 
has without reasonable cause 
failed to furnish it within the 
time allowed and in the 
manner required by such 
notice, or 

(h) has without reasonable cause 
failed to comply with a notice 
under sub-section (4) of 
section 22 or sub-section (2) 
of section 23, or 

(c) has concealed the particulars 
of his income or deliberately 
furnished inaccurate parti- 
culars of such income, 

* This sub-section was added by Sec. 34 
of the Indian Income-tax (Amend- 
ment) Act. 1939 (VII of 1939). 

* As amended by Part 11 of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of tfte 
Amendment Act”. 
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New Section. 

he or it may direct that such person 
shall pay by way of penalty, in the case 
referred to in clause («), in addition 
to the amount of the income-tax and 
super-tax, if any, payable by him, a 
sum not exceeding^ one and a half 
times that amount, and in the cases 
referred to in clauses (b) and (c), in 
addition to any tax pa3^able by him, 
a sum not exceeding one and a half 
times the amount of the income-tax- 
and super-tax, if any, wliich would 
have been avoided if the income as 
retunied by such person had been 
accepted as the correct income: 

Provided that — 

(a) no penalty for failure to fur- 
nish the return of his total 
income shall be imposed on 
an assessee whose total in- 
come IS less than three thou- 
sand five hundred rupees 
unless he has been served 
with a notice under sub-sec- 
tion (2) of section 22; 

(b) where a person has failed to 
comply with a notice under 
sub-section (2) of section 22 
or section 34 and proves that 
he has no income liable to 
tax, the penalty imposable 
under this sub-section shall 
be a penalty not exceeding 
twenty-five rupees ; 

(c) no penalty shall be irnposed 
under this sub-section upon 
any person assessable under 
section 42 as the agent of a 
person not resident in British 
India for failure to furnish 
the return required under 
section 22 unless a notice 
under sub-section (2) of that 
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New Section, 

section or under section 34 
has been served on him; 

(2) If the Income-tax Officer, the 
Appellate Assistant Commissioner or 
the Appellate Trihunal, in the course 
of any proceedings under this Act, is 
satisfied that the profits of a regis- 
tered firm have been distributed other- 
wise than in accordance with the 
shares of the partners as shown in the 
instrument of partnership registered 
under this Act governing such dis- 
tribution, and that any partner has 
thereby returned his income below its 
real amount he or it may direct that 
such partner shall, in addition to the 
income-tax and super-tax, if any, pay- 
able by him, pay by way of penalty a 
sum not exceeding one and a half 
times the amount of income-tax and 
super-tax which has been avoided or 
would have been avoided if the income 
returned by such partner had been 
accepted as his correct income; and 
no refund or other adjustment shall 
be claimable by any other partner by 
reason of such direction. 

(5) No order shall be made under 
sub-section {1) or sub-section (2) 
unless the assessee or partner, as the 
case may be, has been heard, or has 
been given a reasonable opportunity 
of being heard. 

{4) No prosecution for an offence 
against this Act shall be instituted in 
respect of the same facts on which a 
penalty has been imposed under this 
section. 

(5) An Appellate Assistant Com* 
mmioner or the Appellate Tribunal 
on making an order under sub-section 
(1) or sub-section (2), shall forth*- 
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New Sectioa 

with send a copy of the same to the 
Income-tax Officer. 

(6) The Income-tax Officer shall 
not impose any penalty under this 
section without the previous approval 
of the Inspecting Assistant Commis- 
sioner. 

History — 

In the Income-tax Act of 1918 (VII of 1918) Sec. 24 provided for 
penal assessment. That section ran as under: — 

“If the Collector or the Commissioner in making any assessment or 

adjustment under this Chapter is satisfied, etc., etc., See 

Appendix, p. ccxxix. 

In the Act of 1922 the scope of this provision was widened inasmuch 
as in place of the expression italicised above the expression now used in 
Sec. 28 was in the course of any proceedings under this Act. Moreover, 
this section was so worded as to make it clear that the penalty imposed 
under it was a penalty and not income-tax. 

The section as it stood originally in the Act of 1922 was replaced by 
Sec. 6 of the Indian Income-tax (Amendment) Act, 1930 (XXI of 1930). 

Changes by the Amendment Act of 1939 — 

The Amendment Act of 1939 (VII of 1939) has introduced material 
changes in the section. These changes in the penalty section are designed 
to give the Income-tax Department more effective means of dealing with 
Illegal evasion. The penalty is increased from the amount of the tax 
avoided to one and a half times of that amount. It is to include super-tax 
as w^ell as income-tax and it is to be imposable for failure to file a return 
or to submit accounts or to submit other evidence in support of a return. 
To prevent hardship in the case of a person with no income liable to tax 
the penalty is limited to Rs, 25 and in the case of the agent of a non- 
resident and an assessec having an income which is less than Rs. 3,500 
the penalty for failure to file a return can only follow the issue of a 
specific notice calling for return. 

Engli$h Law — 

Thfe relevant provision in the English law to meet fraudulent practices 
on the part of the assessees is contained in Sec. 132 of the English 
Income-tax Act, 1918, which is given below: — 

Provisions against Fraudulent Practices — 

132.—- (1) Where a person who ought to be charged with tax, as directed by this 
Act, is not duly assessed and charged by reason that he has— 

(a) fraudulently changed his place of residence or fraudulently converted, or 
frguda^ released, assigned, or conveyed any pf his property; or 
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(b) made and delivered any statement or schedule which is false or fraudulent; 

or 

(c) fraudulently converted any of his property, which was chargeable, by 

altering any security relating thereto or by fraudulently rendering it 
temporarily unproductive, in order not to be charged for the same or 
any part thereof; or 

(d) been guilty of any falsehood, wilful neglect, fraud, covin, art or contrivance 

whatsoever. 

such person shall, on proof thereof to the general commissioners for the division in 
which he has been charged, or, if he has not been charged, then for any division in 
which he is chargeable’, be assesvsed and charged treble the amount of the charge which 
ought to have been made upon him: 

Provided that, if any charge has been made, but that charge is less than the charge 
which ought to have been made, such person shall be assessed and charged, over and 
above the former charge, treble the amount of the difference between the charge which 
was made and the charge which ought to have been made, such amount to be added 
to the assessment. 

(2) A person who knowingly and wilfully aids, abets, assists, incites or induces 
another person to make or deliver a false or fraudulent account, statement, or declara- 
tion, of or concerning any profits or gains chargeable, or the yearly rent or value of 
any lands, tenements, hereditaments or heritages, or any mailers affecting any such 
rent or value, shall for every such offence forfeit the sum of fifty pounds.’ 

Fraud in making a claim for allowance and deduction is provided against 
by Sec. 30 of the same Act, which runs as follows : — 

(1) “A person who in making a claim for or obtaining any allowance or deduction*, 
or in obtaining any certificate as aforesaid — 

(a) is guilty of any fraud or contrivance; or 

(b) fraudulently conceals or untruly declares any income or any sum which he 

has charged against or deducted from, or was entitled to charge against 
or to deduct from another person; or 

(c) fraudulently makes a second claim for the same cause, 

shall forfeit the sum of twenty pounds and treble the tax chargeable in respect of all 
the sources of his income and as if such claim had not been allowed. 

(2) A person who knowingly and wilfully aids or abets any person in committing 
an offence under this section shall forefeit the sum of fifty pounds®.*' 

In addition to the above provisions, there is Sec. 227 under which if any 
person makes a false statement or representation in a return he shall be 
liable, on summary conviction, to imprisonment — for a term not exceeding 
six months with hard labour. 

It will be noticed from the above provisions that the English law also 
penalises aiding and abetting an assessee in his fraudulent practices, the 
penalty for such offence being £500. 

It may further be noticed that the penalty under the English Act for 
neglect or refusal to deliver a true and correct return within the time allowed 


* See the Finance Act of 1927, Sec. 44 (4). 

* Increased to £500 by Sec. 23 (3) of the Finance Act of 1923. 

* Words substituted by the Finance Act of 1930, See. 33 and Third Schedule. 
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or for wilful delay in delivering such a return is £20 together with treble 
ihe tax which the defaulter ought to be charged under the said Act.* 

The penal provisions of the English Act have come in for a good deal 
of criticism at the hands of the Income-tax Codification Committee, 1936. 
‘'The flotsam and jetsam of a century’s legislation”, the Committee observe, 
"have nowhere accumulated into a greater confusion than in the mass of 
enactments which prescribe penalties for failure to make returns, or for the 
making of incorrect returns or claims. Such offences may vary in gravity 
from mere oversight to gross fraud on the Revenue and on the general body 
of taxpayers; but the difference between the sections which deal with them 
are not to be explained by a classification on this or any other ])rinciplc.” 
Regarding fraudulent practices of the assessces the Committee’s observations 
are as follows : — 

"A penalty of treble tax is also prescribed by the general provision 
against fraudulent practices of the most heinous kind, described in the most 
vehement terms (Sec. 132) ; but here the amount on which the treble tax 
is to be calculated is reduced, and the £20 of additional fine is omitted. 
The person, therefore, who has made or delivered a return which is false 
or fraudulent, who has fraudulently transferred or converted his property 
or been guilty of 'any falsehood, wilful neglect, fraud, covin, art or 
contrivance w^hatsoever’, is subject to no greater penalty than the most 
merciful of the penalties for mere neglect to make a return. 

"But of all those who attempt to defraud the Revenue, the person 
who incurs the most severe penalty is he who is guilty of any fraud or 
contiavance in connection with a claim for any allowance; he forfeits £20 
and treble the tax chargeable in respect of all the sources of his income 
(Sec. 30) ; thus a laxpayer who makes a false statement as to his house- 
keeper or his children is liable to a fine of £20 and treble tax on his whole 
income; a taxpayer who declares an income of £8,000 when he has in fact 
received £10,000, and has been charged with tax on the £8,000, is liable 
to treble tax only on the balance of £2,000”. [Codification Committee 
Report, Vol. I, pp. 93-4], 

Scope of the Section— 

This section may be applied wdth reference to any proceedings under 
the Income Tax Act. The language of the section does not show that it 
is intended only to apply to an assessment under the preceding sections. 

Section 28 may be applied, for instance, in the course of proceedings 
under Sec. 34 since Sec. 34 is a section which lays down proceedings under 
the Income Tax Act. In such a case it is not necessary that the order of 
re-assessment should be made first and then a notice should issue to the 


* Section 107 (1) of the English Income Tax Act, 1918, as amended by the Finance 
Act of 19^ Sec 23 (2). 
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assessee showing cause why a penalty should not be imposed upon him 
[In re Gur Charan Prasad (1930), 53 All. 445= (1931) All. 421]. 

Moreover, since it is a provision for imposing penalty and not for 
making any assessment, i)roceedings taken under it can neither alter nor 
affect the assessment of income [Commissioner of Income Tax vs. A. A, 
R. Chettyar concern (1933), 11 Rang. 75= (1933) Rang. 30=6 I.T.C. 
385], 

the course of any proceedings under this Act*’ — 

As has already been noticed above, this section may be resorted to 
in the course of any proceedings under this Act. It is, therefore, essential 
to see the limit of this course of proceedings beyond which this section 
may not be applied. 

It is obvious that this limit will vary with the sphere of duties 
appropriate to the three classes of officers who are cmpcjwered by the 
Section, namely, the Income-tax Officer, the Appellate Assistant Commis- 
sioner or the Commissioner. 

It is sometimes contended that as soon as assessment is completed 
the Income-tax Officer becomes functus officio. This contention is not 
correct. After the completion of the assessment it is for the Income-tax 
Officer to recover the amount, and it seems obvious that the ^'proceeding 
under this Act” as used in Sec. 28 will not terminate with the completion 
of the assessment. In the corresponding provision in Sec. 24 of Act VII 
of 1918 the words were '‘in making any assessment or adjustment under 
this chapter”. In the present Act wc have "in course of any preceedings 
under this Act”. Surely these words are more comprehensive than those 
used in the Act of 1918. Section 28 of Act XI of 1922 does not require 
that the penalty must, if at all, be imposed simultaneously with the assess- 
ment. The words "in addition to the income-tax payable” do not imply 
that announcement as to the penalty should be made at the same lime as 
the income-tax. Section 29 makes it sufficiently clear that imposition of 
penally under Sec. 28 may be distinct from assessment under Sec. 23. 
Section 28, however, seems to require that the Income-tax Officer must 
be satisfied as to the materials for imposing the penalty in course of the 
proceedings under the Act. No independent enquiry on suspicion seems 
to be contemplated by the section. The enquiry, if any, must, it seems, 
be completed in course of some proceedings under the Act. If this is so, 
there seems to be no scope for starling a separate proceeding by issuing 
a notice for the purpose. This notice may be construed as if the Income- 
tax Officer is not yet satisfied that there had been concealment, etc., 
contemplated by the section. 

It may be contended that the words “in the course of any proceedings” 
do not necessarily imply that the discovery by the Income-tax Officer should 
be made .before the assessment and that the concealment in question til^4 
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not relate to the proceeding in the course of which it comes to light. This 
may be so. But the dfscovery must be made though not for the purposes 
of some proceeding under the Income Tax Act yet in course of such 
proceeding and not by any independent proceeding started for the very 
purpose of Sec. 28. This is what the language of the section seems to 
indicate and this being a penal section will have to be strictly construed. 

The limit of an Assistant Commissioner’s jurisdiction under this 
section was discussed in Banarsi Das vs. Commissioner of Income Tax 
f(1936), (1936) Lah. 489=1936 I.T.R. 217]. In this case the Income-tax 
Officer made a best judgment assessment under Sec. 23 (4) on the ground 
that the assessee had deliberately withheld certain registers. On appeal 
the Assistant Commissioner held the assessment to be valid and conse- 
quently refused to admit the appeal. Along wn’th this non-admission of 
appeal the Assistant Commi.ssioner issued a notice under vSec. 28 (3) 
calling upon the assessee to show cause why action should not be taken 
against hini under Sec. 28 (1). Subsequently the Assistant Commi.ssioner 
passed an order imposing penalty under Sec. 28. 'I'he Commissioner 
confirmed the order of the Assistant Commissioner. On a reference to 
the High Court the assessee contended that the Assistant Commissioner 
became functus officio as soon as he passed order to the effect that the 
assessment under Sec. 23 (4) was valid and that the order of the Income- 
tax Officer was not appealable. The Lahore High Court accepted this 
contention as sound. 

It has been held by the Madras High Court that the Commissioner 
of Income I'ax, acting in revision under Sec. 33, can levy penalty if on 
the material ^vith reference to any original assessment itself it appears 
that there has been any concealment within the meaning of Sec. 28 
{Commissioner of Income Tax'ys. Sheik Abdul Kadir Maracayar & Co, 
0927). 54 M.L.J. 298= (1928) Mad. 257=2 I.T.C. 372]. 

Effect of Revised Return under Sec. 22 (3) — 

If an assessee deliberately submits a false return then he is not absolved 
from liability to be penalised under Sec. 28 even though he later on submits 
a revised return under Sec. 22 (3) and this return Is accepted by the 
Income-tax Officer \ Commissioner of Income Tax vs. A, R, A, L, A. 
Arunachalam Chettiar (1931), 55 Mad. 827= (1932) Mad. 433=6- LT.C 
58]. > 

Notice Essential — 

No penalty can be imposed under this section unless a notice is served 
tipon the assessee to show cause wLy a penalty should not be imposed upon 
him. ■ ■' ^ 

See Baninrsi Das vs. C&mmisstoner of Income Tax [ ( 1936) , (1936) 
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Assessee’s right to be heard — 

Section 28 (3) gives the assessee or partner, as the case may be, the 
right to be heard before an order is made under Sec. 28 (1). 

Evidence adduced by the assessee during such hearing regarding his 
total income cannot be refused by the Income-tax Officer. Such evidence 
is relevant and admissible, not for the purpose of varj'ing or affecting 
the assessment made for imposing income-tax but in order to show either 
that no penalty ought to be imposed or that the amount of the penalty 
ought to be less than the maximum prescribed under Sec. 28 [Commissioner 
of Income Tax vs. A. A. R. Chettyar Concern (1933), 11 Rang. 75= 
(1933) Rang. 30=6 I.T.C. 385]. 


Old Section. 


29 . 

Notice of 
demand. 


When the Income-tax 
Ofiicer has deter- 
mined a sum to be 


payable by an as- 
sesee under section 23, or when 


an order has been passed under 
sub-section (2), of section 25 or 
section 28 for the payment of 
a penalty, the Income-tax Offi- 
cer shall serve on the assessee a 


notice of demand in the pres- 
cribed form specifying the sum 
so payable. 


Prescribed form: See Rule 20. 


New Section. 

M29. When any tax or 
penalty is due in consequence of 
any order passed under or in 
pursuance of this Act, the In- 
come-tax Officer shall serve 
upon the assessee or other per- 
son liable to pay such tax or 
penalty a notice of demand in 
the prescribed form specifying 
the sum so payable.] 

* This section was substituted by Sec. 35 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 


Tax when payable: See Sec. 45. 

Other person liable to pay such tax: See, for example. Sec. 18 (7), 
Sec. 23A (3), Sec. 24H, Sec. 26 (2), etc. 

Service of Notice : See Sec. 63 of this Act. See also Order 5 of the 
Code of Civil Procedure. 


Old Section. 

30 . (I) Any assessee object- 
Appeai ing to the amount 

against an qj- j-gte at vvhich he 
under this IS assessed tinder 
Act. section 23 or sec- 

tion 27, or denying his liability 
to be assessed under this Act, 
or objecting to a refusal of an 
Income-tax Officer ^to register 

^Inserted by the Indian Income-tax 
(Second Amendment) Act, 1933 
(Xyill of 1933). 


New Section. 

30 . (1) Any assessee object- 
ing to the amount ’[of income 
assessed under section 23 or 
section 27, or the amount of loss 
computed under section 24 or 
the amount of tax determined 

* These words and lipwres were substi- 
tuted for the words and figures ‘*or 
rate at which he is assessed under 
section 23 or section 27” by Sec. 36 
of the Indian Income-tax (Amend' 
meat) Act, 1939 (VII of 193?)/ -V 
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Old Section. 

a firm wider section 26A or to 
make a fresh assessment under 
section 27, or to any order 
against him under sub-section 
(2) of section 25 ~or section 
25A or section 28, made by an 
Income-tax Officer, may appeal 
to the Assistant Commissioner 
against the assessment or 
against such refusal or order: 


' Tnaerted by the IiuBan Incbnw-tax 
(Amendment) Act, 1930 (XXI of 


New Section. 

under section 23 or section 27], 
or denying his liability to be 
assessed under this Act, or ob- 
jecting to a refusal of an In- 
come-tax Officer ^[to register a 
firm under section 26A or] 
to make a fresh assessment 
under section 27, or “[object- 
ing] to any order ** * under 

sub-section (2) of section 25 
“[or section 25A] “[or sub-sec- 
tion (2) of section 26] or sec- 
tion 28, made by an Income-tax 
Officer ’^[or objecting to any 
penalty imposed by an Income- 
tax Officer under sub-section 
(6) of section 44E or sub-sec- 
tion (5) of section 44F or sub- 
section (I) of section 46, or 
objecting to a refusal of an In- 
come-tax Officer to allow a 
claim to a refund under section 
48, 49 or 49F, or to the amount 
of the refund allowed by the 
Income-tax Officer under any 
of those sections, and any as- 
sessee, being a company, object- 
ing to an order made by an 


* These words were inserted by Sec. 12 

of the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

* This word was inserted by Sec. 36 of 

the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* The words "against him” were omitted 

by Sec. 36 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

* These words, figures and letter were 

inserted by Sec. 4 of the Indian In- 
come-tax (Second Amendment) Act, 
1930 (XXII of 1930). 

* These words, brackets and figures were 

inserted by Sec. 36 of ihe Indian 
Income-tax (Amendment) Act, 1939 
(VII of l939). 

* Thiese words, bradeets, figiiies and 

tetjw were inserted, fWd. 
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Old Section. 


Provided that no appeal shall 
lie in respect of an assessment 
made under sub-section { 4 ) of 
section 23, or under that sub- 
section read with .section 27. 


New'Section. 

inconicr^tax Officer under sub- 
section (?) of section 23 A], 
may appeal to the ** [Appellate 
Assistant Commissioner] 
against the asse.ssment or 
against such refusal or order: 

“[Provided that no appeal 
shall lie against an order under 
su})-scction ( 7 ) of section 46 
unless the tax has been paid: 

Provided further that where 
the partners of a firm are in- 
dividually assessable on their 
shares in the total income of 
the firm any such [lartner may 
appeal to the Appellate Assi.st- 
ant Commissioner against any 
order of an Income-tax Officer 
determining the amount of the 
total income or the loss of the 
firm or the apportionment 
thereof between the several 
])artners, but in re.spect of 
matters which are determined 
by .such order may not appeal 
against the assessment of his 
own total income: 


Provided further that a 
shareholder in a company in 
respect of which an order under 
section 23 A has been passed by 
an Income-tax Officer, may not 
in respect of matters deter- 
mined by such order appeal 
against the assessment of his 
own total income.] 


• These words were substituted for tfle 
words “Asastant Conunisaoner” 

Sec. 36 of the Indian 
(Amendment) .-Act,- (-VII* 

I939>.--- ■■•■■■■■■ 

■* TRijst pjW^siSes V^'isUbs^^, 
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(Hd Section. 

(2) The appeal shall ordi- 
narily he presented within 
thirty days of receipt of the 
notice of demand relating to the 
assessment or penalty objected 
to, ^or of the intimation of the 
refusal Ho pass an order under 
sub-section (1) of section 25 A, 
or to register a firm under sec- 
tion 26A, or of the date of the 
refusal to make a fresh assess- 
ment under section 27, as the 
case may he : hut the Assistant 
Commissioner may admit an 
appeal after the expiration of 
the period if he is satisfied that 
the appellant had sufficient 
cause for not presenting it 
within that period. 


(3) The appeal shall he in the 
l)rescrihed form and shall he 
verified in the prescribed 
manner. 


New Section. 

(2) The appeal shall ordi- 
narily he presented within 
thirty days of receipt of the 
notice of demand relating to the 
assessment or penalty objected 
to ^"[or of the intimation of the 
refusal ^^[to pass an order 
under sub-section (7) of sec- 
tion 2.SA, or] to register a firm 
under section 26A] or of the 
date of the refusal to make a 
fresh assessment under section 
27 ^-[or of the intimation of an 
order under sub-section (1) of 
section 23A or under section 
48, 49 or 491''], as the case may 
be; but the ’'‘I Appellate Assist- 
ant Commissioner] may admit 
an appeal after the expiration 
of the period if he is satisfied 
that the appellant had sufficient 
cause for not presenting it with- 
in that period. 

(3) The appeal shall be in 
the prescribed form and shall 
be verified in the prescribed 
manner. 


These words were inserted by Sec. 12 
of the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

These words were inserted by Sec. 2 and 
Sch. I of the Repealing and Amend- 
ing Act, 1937 (XX of 1937). 

These words, letters and figures were 
inserted by Sec. 36 of the Indian In- 
come-tax (Amendment) Act, 1939 
(VII of 1939). 

These words were substituted for the 
Inserted by Repealing and Amending words ‘'Assistant Commissibner'^ 

Act, 1937 (XX of 1937). ibid. 

History — 

In Act II of 1886 th^ corresponding provision was laid down in Sec> 
25 ■under wliich be made tg thty Collector for having to 

''Other purees of Incom^^^^ 
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In the Act of 1918 (VII of 1918) the relevant section was Sec. 21 
under which petition could be made to the Commissioner for relief against 
an order of the Collector in respect of an assessment under Sec. 18 or an 
adjustment under Sec. 19. 

The first amendment that was made to Sec. 30 of Act XI of 1922 
as it stood originally was by Sec. 4 of the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII of 1930). This amendment was made 
in order to make it clear beyond doubt that an appeal shall lie under See, 
30 against the order of an Income-tax Officer under Sec. 25A. The second 
amendment to the section came through Sec. 12 of the Indian Income-tax 
(Amendment) Act, 1933 (XVIII of 1933), by which the assessee was 
entitled to appeal against the refusal of the Income-tax Officer to register 
a firm under Sec. 26A. A consequential change was introduced in sub- 
section 2 of the section. 

The Amendment Act of 1939 has introduced material changes which 
have been noticed later, of which the most important is the extension of the 
right of appeal so as to cover all assessments including a best judgment 
assessment under Sec. 23 (4), which was formerly non-appealable. This 
extension was recommended by the Indian Income-tax Enquiry Committee, 
1936, with the following observations: — 

'"Stress was laid by a number of representative bodies upon the difference between 
the position in tlie United Kingdom, where all assessments are subject to appeal, and 
that in India, where there is no appeal against the many estimated assessments made 
under Sec. 23 (4). Assessments are made under this sub-section if an assessee fails 
without reasonable cause to comply with a notice issued by the Income-tax Officer, 
calling for evidence or for a return of income. It is no doiibt true that this result 
is very often due to deliberate neglect by the assessee of his statutory duty, but the 
argument used by some Income-tax Officers that any over-assessment includes a 
penalty for such neglect is obviously bad, since the section requires the Income-tax 
Officer to estimate the profits to the best of his judgment. There is no authority 
deliberately to over-assess in these cases, and accidental over-assessment in some cases 
cannot be an equitable measure of the penalty properly exigible. An argument used 
in favour of the retention of non-appealability of these assessments is that, given 
the right of appeal, assessees would withhold information from the Income-tax Officer, 
appeal if his estimate of profits were excessive, but take no action if his estimate 
were below the true profits. This was, we understand, the principal reason for the 
change in the law in 1918 making these assessments non-appealable. The inference 
of under-assessment, however, may frequently be drawn if no appeals are lodged 
against a succession of estimated assessments, and whatever may be the force of 
the argument for non-appealability under the present law, we consider that it would 
lase its validity if provision is made for the imposition of penalties for failure to 
comply with notices, and for the extension of the time-limit within which additional 
assessments may be made, as suggested in Chapter XIV of this Report. We therefore 
recommend that all assessments be made subject to appeal. Where the Assistant 
Cbmmi^ioner admits evidence which has been withheld from the Income-tax 
without reasonable cause, it will be open to him, eveS though he reduces the 
ment, to impose penalties;|gcai»g^^^ with the offence", (income Tax 
Report, p. 81J, 
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English Law— 

Section 136 of the English Income-tax Act, 1918, entitles a person 
aggrieved by any assessment upon him to appeal against that assessment. 
Sections 147 and 148 also provide for some classes of appeal. The rights 
conferred by these provisions have been further supplemented by some of 
the subsequent Finance Acts. 

Notice of appeal must be given within twenty-one days after the date 
of the notice of assessment. It is required to be given in writing to the 
surveyor. 


Old and New Sections compared and 

Before the amendment by Act VII 
of 1939:— 

Appeal was given by Sec. 30 — 

(1) to any assessee 

(2) (a) objecting to the amount 

or rate at which assessed 

(i) under Sec. 23 ex- 
cept under Sec. 23 
(4) or under Sec. 
23 (4) read with 
Sec. 27; 

(ii) under Sec. 27; 

(&) objecting to liability to be 
assessed under the Act ; 

(c) objecting to a refusal to 

register a firm under 
26 A; 

(d) objecting to a refusal to 

make fresh assessment 
under Sec. 27; 

(e) objecting to any order 

against him under Sec. 
25 (discontinuance of 
business) ; 

(/) objecting to any order 
against him under Sec. 
25 A (partition of Hindu 
Family); 

{g) objecting to order 

See. 


contrasted — 

After amendment by Act VII of 
1939:— 

Appeal is given 

(1) to any assessee — 

N.B . — In case of a firm 
where the partners are indi- 
vidually assessable on their 
shares in the total income of 
their firm [see Sec. 23 (5)] 
such partners will have 
appeal against 

(i) assessment of total 
income of the firm. 

(ii) determination of 
loss of the firm, 

(iii) apportionment of 
the loss. 

(2) (a) objecting to the amount 
of income assessed or 
amount of tax deter- 
mined — 

(i) under Sec. 23; 

(ii) under Sec. 27; 

(b) objecting to the amount 
of loss computed under 
Sec. 24 ; 

(^) denying liability to be 
ajssessed under this Act; 

(d) obiecting to a refusal to 
register a firm under 





by Sec. 33A: — 

( 1 ) to any person aggrieved 

(2) from an order under Sec. 
23A (1) and (2). 

by Sec. 50A: — ' 

(1) to any person 

(2) objecting to a refusal to allow 
refund under Secs. 48, 48A, or 
49. 


(e) objecting to a refusal to 
make fresh assessment 
under Sec. 27; 

(f) objecting to any ordei' — 

(i) under Section 

25 (2) ; 

(ii) under Section 
25A: 

(iii) under Section 

26 (2) ; 

(iv) under Section 28; 


(ff) objecting to any penally 
imposed 

(i) under Section 
44E (6) 

(ii) under Section 
44E (5) 

( iii ) under Section 
' 46 (1); 

[N.B . — ^In order to 
have appeal against this 
order tax must be paid 
first — 1st proviso to 
vSec. 30 (1)1 

(h) objecting to a refusal to 
allow refund or to the 
amount of refund 
allowed — 

(i) under Section 48; 

(ii) under Section 49 ; 

(iii) under Section 
49F; 

(*) objecting to an order 
under Sec. 23A (1). 

Af.B.— 'This appeal is 
given only to the com- 
pany. A shareholder in 
such a company is not 
given smy appeal ngattist 
the, ass^ament of fea' 
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total income on the basis 
of an order under Sec. 
23 A ( 1 ) . [ Last proviso 
to 30 (1)J. 

Grounds of Appeal — 

Before the amendment of 1939 two views prevailed regarding the 
admission of additional grounds of appeal. 

According to one view, the Assistant Commissioner had no authority 
under Sec. 30 (2) to admit a new matter raised in the form of an additional 
ground of appeal after an appeal had been admitted, whether within the 
prescribed period or after its expiry [A’am Rakha Mai & Sons vs. 
Commissioner of Income Tax, (1936), I.L.R. (1937) Lab. 325— A.I.R. 
(1937) Lah. 830=1937 l.'I\R. 137]. 

For the other view see Commissioner of Income Tax ws.Behari Lai 
Ram Chandra, (1937) Oudh 416=1937 I.T.R. 417]. In this case the 
Chief Court of Oudh held that there was no rule of limitation prescribed 
ifi Section x?0 for tiling additional grounds and that such grounds dated 
back to the date of the original appeal, of which, when admitted, they 
became a part. It wms therefore held that additional grounds could be 
Hied at any time before the appeal was decided. 

It was further observed in the same case that in the Income-tax Act 
or in the rules framed under Sec. 59 of the Act no rule was to be found 
like Order 41, Rule 2 of the Civil Procedure Code, w^hich provides that 
the appellant shall not, except by leave of the Court, urge or be heard 
in support of any ground of objection not set forth in the memorandum 
of appeal. Hence, if the Assistant Commissioner exercised his discretion 
in refusing to admit additional grounds of appeal on the ground that they 
were raised after the period of limitation, i.e., 30 days, laid down by 
Sec. 30 (2), such discretion w^as exercised in an improper manner and 
as such it would be open to correction. 

The law is now made clear after the amendment. See the new Sec. 
31 (2A) which provides that at the hearing of an appeal the Appellate 
Assistant Commissioner may allow the appellant to go into any ground 
of appeal not specified in the grounds of appeal, if the Appellant Assistant 
Commissioner is satisfied that the omission of that ground from the form 
of appeal was not wdiful or unreasonable. 

A Special Bench of the Patna High Court has held that where the 
Assistant Commissioner sends for a., report of the facts and figures which 
would justify the estimate made by the^^Incorne^tax pfficer and the report 
submitted by the Incotn^tax Officer the assessee v^hould be given an 
opportiinity of rebutting which . constitutes the basis of 

the report of the said oflSicer [Abdul Racak of Income 

Tax, (1935);^ A.I:R. .( 1935). :Pat. 425^^1935 

■ ■■ ■ 
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Time limit for appeal — 

Section 30 (2) lays down that the appeal shall ordinarily be presented 
within thirty days of receipt of the notice of demand, etc. 

For the mode of compulation of the period of limitation see Sec. 67A. 
Compare Sec. 12 of the Limitation Act which contains an analogous 
provision. 

See also Mitchell and others vs. Mcncill & Co. [( 1926), (1926) Cal. 
518=31 C.W.N. 630=2 I.T.C. 298]. 

Extension of time — 

The use of the word “ordinarily’* referred to above would obviously 
imply that the Legislature had in view special cases also, where the period 
of limitation may be extended. Express provision is contained in Sec. 
30 (2) for such extension. The essential cotidition is that the Appellate 
Assistant Commissioner must be satisfied that the appellant had sufficient 
cause for not presenting the appeal within the prescribed period of thirty 
days. If this condition is fulfilled the Appellate Assistant Commissioner 
may admit an appeal even after the period of limitation. 

It is to be noted that under the Act as amended the admitting authority 
is the Appellate Assistant Commissioner. 

Compare Sec, 5 of the Limitation Act for an analogous provision. 

The appeal is to be presented in the prescribed form. Rule 21 gives 
the form. See pp. 297-312. 

Withdrawal of appeal — 

The Lahore High Court has held (per Din Mohammad, J.) that the 
assessee is not at liberty to withdraw an appeal which has once been 
presented under Sec. 30. [Commissioner of Income Tax vs. Shah Nawaa 
Khan, (1937), T.L.R. (1938) Lah. 359=A.I.R. (1938) Lah. 741 = 1938 
I.T.R. 370]. 

Reliance was placed on The Kimj vs. Income-tax Special Commis- 
sioners [Ex pane Hlmhirst] (1936) 1 K.B.D. 487=20 T.C. 381. 

The reason underlying this limitation upon the assessee’s liberty will 
be best explained by the following observations. 

'‘The fact that the notice of appeal had been given not merely made 
it possible but made it obligatory upon the commissioners that they should 
take certain steps, not merely or primarily in the interests of the individual 
Appellant but in the performance of their duties imposed upon them in 
the interest of the general body of the taxpayers, to see what the true 
assessment ought to be, and that process, a public process directed to 
public ends, cannot be stopped at the option or the whim of the Appellant 
who after giving notice begins to realize thalt if he pursues his appeal 
it may be the worse for him. The matter has passed out of his hani|5>: 
he has given rise by, his notice of appeal not merely to^ the ojpportuhi^ 
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but to the duty of performing a public task which may have an effect 
entirely opposite to that which he contemplated and desired’' [per Lord 
Hewart in The King vs. fncome~tax Special Commissioners, (1936') 1 
K.B. 487 ; 20 T.C. 381 at p. 384]. 

"‘It w^ould indeed be a curious position if, notice, of appeal having 
been given by the taxpayer in the hope of reducing his assessment, he 
should be able, when tlie information elicited shows quite conclusively that 
(he assessment, so far from being an overcharge, was an undercharge 
and possibly a very serious undercharge indeed, to prevent the Commis- 
sioners from estimating or valuing or assessing the taxpayer’s liability 
according to the true facts which have been elicited, or that they should 
be debarred from proceeding further to develop the facts so that they can 

feel that they have ascertained the true position Having their 

duty to examine the facts they are bound to give effect to what appears 
to them to be the proper assessment or estimate or valuation to be made 
ill view of those facts” [per I,ord Wright, M.R., ibid., (1936) 1 K.I}. 
487 at pp. 500-501 ; 20 T.C. 381 at p. 394]. 

‘Mf it were assumed that the power of withdrawal of an appeal 
\’ested in an assesscc on tlie general principles of law' governing appeals, 
it would clearly nullify the powders of the Assistant Commissioner to 
enhance an assessment inasmuch as at any time that an assessee would 
be convinced that the Assistant Commissioner was disposed to enhance 
the assessment, he would withdraw the appeal and thus prevent him from 
proceeding any further with the matter. In other words, this would 
obviously lead to an absurd result. It is to avoid such an absurdity and 
similar other complications which might arise that no power of with- 
draw^al has been vested in the assessee [per Din Mahammad J., in 
Commissioner of Income Tax vs. Shah Naxvaz- Khan, (1938) Lah. 741 
^1938 I.T.R. 370 (382-383), ante]. 


Old Section. 

31 . ( 1 ) The Assistant Com- 
missioner shall fix a 
and place for 
the hearing of the 
appeal, and may from time to 
time adjourn the hearing. 

( 2 ) The Assistant Commis- 
sioner may, before disposing of 
any appeal, make such further 
inquiry as he thinks fit, or cause 
further inquiry to be made by 
the Income-tax Officer. 


New Section. 

31 . ( 1 ) The ‘[Appellate 

Assistant Commissioner] shall 
fix a (lay and place for the 
hearing of the appeal, and may 
from time to time adjourn the 
hearing. 

( 2 ) The ‘{Appellate Assis- 
tant Commissioner] may, 
before disposing of any appeal, 

% These words were substituted for the 
words “A^stant Commis^onef' by 
37 6f^ Uie Indian Income-tax 
(Amendment) Act, 1M9 (VII of 
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Old Section. 


(J?) In disposing of an ap- 
peal the Assistant Commis- 
sioner may, in the case of an 
order of assessment, — 

(a) confirm, reduce, en- 
hance or annul the 
assessment, or 


(b) set aside the assess- 
ment and direct the 
Income-tax Officer to 
make a fresh assess- 
ment after making 
such further inquiry 
as the Income-tax 
Officer thinks fit or 
the Assistant Com- 
missioner may direct. 


New Section. 

make such further inquiry as 
he thinks .fit, or cause further 
inquiry to be made by the 
Income-tax Ofiicer. 

-[(2 A) The Appellate Assis- 
tant Commissioner may, at the 
hearing of an appeal, allow an 
appellant to go into any ground 
of appeal not specified in the 
grounds of appeal, if the 
Appellate Assistant Commis- 
sioner is satisfied that the 
omission of that ground from 
the form of appeal was not 
wilful or unreasonable.] 

(3) In disposing of an appeal 
the ’ [Appellate Assistant Com- 
missioner] may, in the case of 
an order of assessment — 

(a) confirm, reduce, en- 
hance or annul the 
assessment, ®[and, in 
the case of an assess- 
ment on a firm or 
association of persons, 
authorise the Income- 
tax Officer to amend 
accordingly any assess- 
ment made on any 
partner of the firm or 
any member of the 
association,] or 

(&) set aside the assessment 
and direct the Income- 
tax Officer to make a 
fresh assessment after 
making such further 

VSee footnote No. 1, p. 1267. 

J This siib-section was inserted by Sec* 37 
of the Indiah lncome*tax (Amend** 
ment) Act, 1939 (Vll of 1939). 

* These words were inserted, iWdf 
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Old Section. 

and the Income-tax 
Officer shall there- 
upon proceed to make 
such fresh assessment, 


'or, in the case of an order re- 
fusing Ho register a firm tinder 
section 26 A^, or to make a 
fresh assessmetit tinder section 

(e) confirm such order, 
or cancel it and direct 
the Income-tax Offi- 
cer Ho register the 
firm or to make a 
fresh assessment'^ as 
the case may be; 

or, in the case of an order under 
sub-section (^) of section 25 or 
section 28, — 


Inserted by the Indian Income-tax 
(Second Amendment), Act, 1930 
((XXII of 1930). 

Inserted by the Indian Income-tax 
Second Amendment) Act, 1933 

aom^ wm, ' ^ ^ ^ 


New Section. 

inquiry as the Income- 
tax Officer thinks fit or 
the ^[Appellate As- 
sistant Commissioner] 
may direct, and the 
Income-tax Officer 
shall thereupon proceed 
to make such fresh 
assessment '‘[and 
determine where neces- 
sary the amount of tax 
payable on the basis of 
such f resh assessment] , 

®[or, in the case of an order 
refusinjj “[to register a firm 
under section 26 A or] to make 
a fresh assessment under sec- 
tion 27, 

(c) confirm such order, or 
cancel it and direct the 
Income-tax Officer ’ [to 
register the firm or to 
make a fresh assess- 
ment, as the case mav 
be] ], 

or, in the case of an order 
under sub-section (2) of 
“[section 25 or sub-section (I) 


’ See footnote No. 1, p. 1267. 

* These words were added by Sec. 37 of 

the Indian Income-tax (Amendment) 
Act, 1939 {VII of 1939). 

* These words were inserted by See. 5 of 

the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII of 
1930). 

• These words were inserted by. Sec. 13 

of the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIH of 
1933). 

^ These words were substituted for the 
words “to make a fresh assessment”, 
ibid. 

• These words, figures, brackets and 

letter were substituted for the words 
and figures “section 25 or section 28” 
by Sec. 37 of the Indian Inconae*tax 
(Amendment) Act, 1939 (VIl of 
1939), 
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Old Section. 


((/) confirm, cancel or 
vary such order: 


Provided that the As.sistant 
Commissioner shall not en- 
hance an assessment unless the 
appellant has had a reasonalrle 
opportunity of showing cause 
against such enhancement. 


New Section. 

of section 23 A or sub-section 
(2) of section 26 or section 48, 
49 or 49F] ; 

“[(rf)] confirm, cancel or 
vary such order. 

’“[or, in the case of an order 
under sub-section ( ./) of section 
25A, 

(c) confirm such order or 
cancel it and either 
direct the Income-tax 
Officer to make further 
inquiry and pass a 
fresh order or to make 
an assessment in the 
manner laid down in 
sub-section (2) of 
section 25A, 

or, in the case of an order under 
section 28 or sub-section (d) 
of section 44E or sub-section 
(5) of section 44F or sub- 
section (f ) of section 46, 

(/) cojifirm or cancel such 
order or vary it so as 
cither to enhance or 
reduce the ()cnalty ; 
or, in the case of an appeal 
against a computation of loss 
under section 24, 

(a) confirm or vary such 
computation I : 

Provided that the ’ [Appellate 
.Assistant Commissioner] shall 
not enhance an assessment 


’ Clause (c) was re-lettered clause (d) 
by Sec. 5 of the Indian Income-tax 
(Second Amendment) Act, 1930 
(XXII of 1930). 

” These .words and clauses were inserted 
by Sec. 37 of the Indian Incdm^tax 
(Amendment) Act, 1939 (VII of 
1W9). 

‘ See footnote No. l,;p; 12W, 



s. 31.] iiEARING OF APPEAL 1271 

New Section. 

“[or a penalty] unless the 
appellant has had a reasonable 
opportunity of showing cause 
against such enhancement; 

Provided further that at 
the hearing of any appeal 
against an order of an Income- 
tax Officer, the Income-tax 
Officer shall have the right to 
be heard either in person or by 
a representative.] 

’’ These words were inserted by Sec. 37 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

This proviso was added, ibid. 

History — 

In Act VII of 1918 Sec. 22 provided the procedure for the hearing* 
of petition against assessment. Under this section the Commissioner had 
to pass orders on the actual date of hearing. 

The Act of 1922 gave the appellate authority, the Assistant Commis- 
sioner, a much wider scope of action. Section 31 was so worded as to 
make it clear that the Assistant Commissioner had power to remand a 
case for enquiry. Further, a proviso was inserted which provided for a 
reasonable opportunity being given to the appellant to show cause against 
enhancement of assessment before an order of enhancement was passed. 

Sub-section (3) was amended by Sec. 5 of the Indian Income-tax 
(Second Amendment) Act, 1930 (XXII of 1930) which inserted the 
provision relating to appeal from an order of the Income-tax Officer 
refusing to make a fresh assessment under Sec. 27. This amendment was 
‘'a drafting amendment intended to amplify the section and make its 
provisions quite clear and complete^'. F'urther amendment came through 
Sec. 13 of the Indian Income-tax (Second Amendment) Act, 1933 (XVIII 
of 1933). The additions made by it were consequential on the grant of 
the right of appeal against the Income-tax Officer\s refusal to register a 
firm under Sec. 26A which came through the amendment of Sec. 30 by 
the same Amendment Act. 

The section has been substantially changed by the Amendment Act 
of 1939 (VII of 1939) as will be evident from the following notes on 
Clause 35 of the Amendment Bill by which the amendment was made. 

'‘Clause 35 amends Sec. 31 so as to give power to the Appellate 
Assistant Commissioner to admit fresh grounds of appeal and to direct 
the Income^tai Officer to amend the assessment of partners of firms or 
mwibers of associa^ with the appellate orders in the 
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firm's or association's assessment. It also gives him power to enhance a 
penalty. The Income-tax Officer is given the right to be represented at 
the hearing of an appeal. Owing to the institution of separate Appellate 
Assistant Commissioners it is considered necessary for the department to 
be so represented — Notes on Clauses. 

English Law — 

Section 137 of the English Act gives the procedure on appeals. Sec 
also the Finance Act of 1926, Sec. 25 (1) as to appeals, Schedule D, and 
the appellant's right to raise grounds of appeal not specified in the notice. 

Section 31 and Sec. 34~ 

In North British atul Mercantile Insurance Co's, case [I.L.R. (1937) 
2 Cal. 540:^^41 C.W.N. 905=^1937 LT.R. 349] Mr. Justice Panckridge 
expressed the view that “where an assessce rightly objects to an assessment 
or re-assessment under Sec. 34 on the ground that the proceeding.s arc bad 
on the face of them, the powers of the Assistant Commissioner cannot 
extend to enhancing an asse.ssment, which the Income-tax Officer had no 
jurisdiction to make and must f)e limited to annulling it as made without 
jurisdiction*'. 

According to the Lahore High Court also, the power of enhancement 
of assessment which the Assistant Commissioner is given by Sec. 31 cannot 
be exercised irrespective of the limitations imposed by Sec. 34. Hence the 
Assistant .Commissioner cannot enhance an income assessable under Sec. 
34, so as to include a sum which has nothing to do with the subject-matter 
of the appeal before him. Similarly, the Assistant Commissioner cannot 
direct the Income-tax Officer, under Sec. 31 (3) (b), to make a fre.sh 
assessment in regard to the said sum. It was observed that it would be a 
curious stale of affairs if what a Commissioner cannot do under Sec. 33, 
an Assistant Commissioner may be able to do under Sec. 31, [Commis- 
sioner of Income-tax vs. Shah Nazvaz Khan (1937), I.L.R. (1938) Lah. 
359==:A.I.R. (1937) Lah. 741 = 1938 I.T.R. 370]. 

Estimate of Income by Assistant Commissioner — 

See Commissioner of Income-tax vs, B. M, Chettyar Firm [(1929), 
7 Rang. 635= (1930) Rang. 4=4 I.T.C. Ill] where the Rangoon High 
Court expressed the view that under Sec. 31 an Assistant Commissioner 
can make an estimate of the income of the assessee to the best of bis 
judgment. But while doing so he does not act under Sec. 23 (4). Hence 
he must give the reasons and the basis of his assessment so that the 
Commissioner may be able to see whether the estimate was made according 
to the best judgment of the Assistant Commissioner or was wholly 
arbitrary. 

Proviso — 

In the above case the Rangoon High Court also explained the 
of the proviso to Sec. 31. It was observed that this proviso thierci^: 
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contemplates a notice by the Assistant Commissioner that he proposes to 
enhance the income. “It is not necessary under the proviso to give notice 
that the Assistant Commissioner proposes to enhance the assessment to any 
particular figure or to disclose the materials on which the enhancement is 
about to be made”. 


Old Section. 

32 . (i) Any assessee Object- 
Appeals ing to an order 

orders of passed by an Assis- 

Assistant tant Commissioner 

under section 28 or 
to an order enhancing his 
assessment under sub-section 
(3) of section 31, may appeal 
to the Commissioner within 
thirty days of ^thc date on 
zvhich he was served with notice 
of such order. 


(2) The appeal shall be in 
the prescribed form, and shall 
be verified in the prescribed 
manner. 

(3) In disposing of the 
appeal the Commissioner may, 
after giving the appellant an 
opportunity of being heard, 
pass such orders thereon as he 
thinks fit. 


New Section. 

32 . ( Z ) Any assessee object- 
ing to an order passed by an 
* [Appellate Assistant Com- 
missioner] under section 28 or 
to an order “[under sub-section 
(.?) of section 31 enhancing 
his assessment or a penalty 
imposed under section 28 or 
.sub-section (6) of section 44IC 
or sub-.scction (.5) of section 
44Flmay appeal to the Com- 
missioner w’ithin thirty days of 
■’[the date on which he was 
served with notice of such 
order. ] 

(2) The appeal shalji be in 
the prescribed form, and shall 
be verified in the prescribed 
manner. 

(5) In disposing of the 
appeal the Commissioner may, 
after giving the appellant an 
opportunity of being heard, 
pass such orders thereon as he 
thinks fit. 


Substituted by the Indian Inrame-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


These words were substituted for the 
words “Assistant Commissioner” by 
Sec. 38 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

These words were substituted" for the 
words, brackets and fiftures “enhanc- 
inn his assessment under sub-section 
(3) of section 31”, ibid. 

These words were substituted for the 
words “the making of sudi order” by 
Sec. 14 of the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


This sMtlpQ, only provides for appeals to the Commissioner against 
some speciaL orders passed by die Appellate Assistant Ck)mraissioner, 
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The scope of the section has been widened in consequence of the 
widening of the Assistant Commissioner’s powers under Sec. 31. 

Appeal to Commissioner — 

Reference may be made in this connection to paragraph 103 of the 
Income-tax Manual, 7th edition, which enumerates the cases in which an 
appeal lies to the Commissioner. 

The paragraph runs as follows: — 

“No second appeal lies from orders passed by an Income-tax 
Officer. One appeal is allowed to the Assistant Commissioner under 
Sec. 30. The only cases in which an appeal may be made to the 
Commissioner are against special orders passed by an Assistant 
Commissioner himself, vh., an order imposing a penalty under Sec. 
28 or an order enhancing an assessment in the course of an appeal. 
No appeal lies to the Commissioner in any other case”. [Income Tax 
Manual, 7th edition, para 103, p. 268]. 

Limitation — 

The period of limitation for this section is thirty days from the date 
cf service of notice. For computation of the period see Sec. 67A. 

It may be noticed that this section does not give the Commissioner 
discretion to admit appeal after the period of limitation which the Assistant 
Commissioner has under Sec. 30 (2). 

Form of Appeal — 

The appeal is to be made in the prescribed form. Rule 22 gives the 
form. 


Old Section. 

33. (1) The Commissioner 
Power of may of his own 
review. motion call for the 

record of anv proceeding' under 
this Act which has been taken 
by any authority subordinate to 
him or by himself when exer- 
cising the powers of an Assist- 
ant Commissioner under sub- 
section (4) o{ section 5. 


New Section. 

33. (1) The Commissioner 
may of his own motion call for 
the record of any proceeding 
under this Act which has been 
taken by any authority subor- 
dinate to him or by himself 
when exercising the powers of 
an *r Appellate Assistant Com- 
misioner] under "[sub-section 
(5) ] of section 5. 


* These words were substituted for the 

words “Assistant Commissioner” by 
Sec. 39 of the Indian IncomM^ 
( Amendment) Act, 1939 {VII of 
1939 } • 

* This word, brackets and figure wefe. 

substituted for the word, briu^ke^ 
. end figure “sub-section (4) 'V 
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..Old Section^ 

(2) On receipt of the record 
the Commissioner may make 
such enquiry or cause such in- 
quiry to be made and, subject to 
the provisions of this Act, may 
pass such orders thereon as he 
thinks fit: 

Provided that he shall not 
pass any order prejudicial to an 
assessee without hearing him or 
giving him a reasonable oppor- 
tunity of being heard. 


New Section. 

(2) On receipt of the record 
the Commissioner may make 
such inquiry or cause such in- 
cpiiry to be made and, subject to 
the provisions of this Act, may 
pass such orders thereon as he 
thinks fit: 

Provided that he shall not 
pass any order prejudicial to an 
assessee without hearing him or 
giving him a reasonable oppor- 
tunity of being heard. 


* 33 . (7) Any assessee objecting to 

an order passed by an Ayjpellate Assist 
tant Commissioner under section 28 
or section 31 may appeal to the 
Appellate Tribunal within sixty days 
of the date on which he is served with 
notice of such order. 

(2) The Commissioner m&y, if he 
objects to any order passed by an 
Appellate Assistant Commissioner 
under section 31, direct the Income- 
tax Officer to appeal to the Appellate 
Tribunal against such order, and such 
appeal may be made at any time be- 
fore the expiry of sixty days from 
the date of the order. 

( 3 ) An appeal to the Appellate 
Tribunal shall be in the prescribed 
form and shall be verified in the 
prescribed manner, and shall, except 
in the case of an appeal referred to 
in sub-section (2), be accompanied by 
a fee of one hundred rupees. 

( 4 ) The Appellate Tribunal may, 
after giving both parties to the appeal 

• As amended by Part II of the Amend- 
ment Act “to come into force not later than 
two years from the commencement of the 
Amendment Act”. 
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New Section. 

an opportunity of being heard, pass 
such orders thereon as it thinks fit, 
and shall communicate any such 
orders to the assessee and to the 
Commissioner. 

(5) Save as provided in section 66 
orders passed by the Appellate Tri- 
bunal on appeal shall be final. 

History — 

In Act VII of 1918 the relevant provision was to be found in Sec. 
23. Under this section the power of review was limited only to assessment 
proceedings. Moreover enquiry was to be made by the Chief Revenue 
Authority himself. 

In Act XI of 1922 the Commissioner’s power of review was extended 
over any proceeding under the Act. It was also made clear that the 
Commissioner need not necessarily in each case make a personal enquiry 
but may cause an enquiry to be made by a subordinate officer. 

The Amendment Act of 1939 has made no material change but only 
certain verbal changes. 

Section Explained — 

The power of review provided by this section may be exercised by 
the Commissioner of his own motion. This may be done at any stage. 
See Commissioner of Income-tax vs. C. T. V. S. Chcilyar Firm [(1929), 
7 Rang. 644=^(1929) Rang. 48=4 I.T.C. 160] where it was held by a 
Full Bench of the Rangoon High Court that the Commissioner can exercise 
his power of review under Sec. 33 during the pendency of an application 
under Sec. 66 (2). This is obvious from Sec. 66 (2) itself. 

^^Such orders as he thinks fit” — 

From this expression it is apparent that the Commissioner has very 
wide powers. These are, however, to be exercised subject to the provisions 
of the Act. That is to say, though the Commissioner may pass any orders 
he thinks fit, the.se should be in accordance with the provisions of this 
Act. Every order that the Commissioner passes under this section should 
be read in the light of this limitation. 

The Madras High Court (per Srinivasa Aiyanger, J.) has expressed 
the view that though the power exercisable under this section is called the 
‘'power of review” in the marginal note, the real jurisdiction given under 
this section is not by way of review but by way of what is generally 
known as revision or superintendence and, further, that this power of 
revision cannot be regarded as being larger than the powers of a Court 
of Appeal. Since under the revisional powers the authority revising iih 
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only do that which the authority whose proceeding is sought to be revised 
could have done, it follows that where no notice has been served on the 
assessee under Sec. 34 for re-asscssment, which service is a condition 
precedent for such re-assessment, the Commissioner cannot ii;itiate further 
or fresh proceedings for rc-assessment. In this respect Sec. 33 is subject 
to the provisions of Sec. 34. At the same lime if there was a proceeding 
under Sec. 34, that would undoubtedly be a proceeding which is capable 
of being revised by the Commissioner under Sec. 33 [Commissioner of 
Income-tax vs. Sheik Abdul Kadir Maracayar (1927), 54 M.L.J. 298— 
(1928) Mad. 257=2 I.T.C. 372]. 

It was further observed in the above case that there is nothing in 
the section which prevents the Commissioner from enhancing the assess- 
ment made by a subordinate officer on the materials available. 


Power of Enquiry — 

Section 33 (2) gives the Commissioner a general power to make 
enquiry or cause an inquiry to be made. Under this power the Commis- 
sioner can direct an inquiry to be made even after an assessment has been 
held by the High Court to be illegal and the case is sent by the 
Commissioner -to a subordinate authority for re-assessment [Commissioner 
of Income-tax vs, Bombay Trust Corporation (1936), 63 I.A. 408= (1936) 
P.C. 269=41 C.W.N. 33=1936 I.T.R. 323]. 

Order prejudicial to assessee — 

It has been held by more than one judicial authority that an ''order 
prejudicial to the assessee’" under Sec. 33 means an order made by the 
Commissioner which alters the position of the assessee or the appellant 
to the latter’s prejudice. Therefore, an order passed by the Commissioner 
reviewing the order of an authority subordinate to him cannot be said 
to be prejudicial to the assessee if it does not aggravate the position 
already created by the latter order but maintains the status quo. 

See N, A. S. V. Vcnkaiachalam Cliettiar vs. Commissioner of Income- 
tax (1934), 58 Mad. 367=(1935) Mad. 379=68 M.L.J. 227=1935 I.T.R. 
55. In this case the Commissioner refused under Sec. 33 to interfere 
with the order of the Income-tax Officer refusing a refund of income-tax 
under Sec. 48. It was held by the Madras High Court that the Com- 
missioner’s order was not one which came wdthin the words ."otherwise 
prejudicial to him” (assessee) and the assessee could not apply under 
See. 66 (2) to the Commissioner to refer the matter to the High Court. 
For the assessee’s position had already been prejudiced by the refusal of 
the Income-tax Officer and the Commissioner’s order did no more than 
leave him i!i^that position. 

The above decision was overruled by a Ftril Bench of the same High 
Court, See ^ vs* Commissioner of Income-tax 

(1938) , T939 I.T^^ where the only question referred was whether 
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the case of N. A. S. V. V cnkatachalam Cheitiar vs. Commissioner of 
Income-tax, (1935) Mad. 379=1935 I.T.R. 55, ante, had been rightly 
decided. Leach, C.J., who delivered the judgment of the Bench, expressed 
dissent from the view taken by Beasley, CJ., in Venkatachalam Chettia/s 
case and observed with reference to it as follows: — 

“It means that the Commissioner’s order must be more prejudi- 
cial than the order complained of before it can come within the 
purview of Sec. 66 (2). The section docs not say so. All that it 
contemplates is a prejudicial order. It seems to me that if an 
order of the Income-tax Officer is prejudicial an order which 
confirms it or rejects an application asking that it be revised is 
also prejudicial. It could not be said that a decree of an aj^pellatc 
Court dismissing an appeal from a Court of first instance is not 
prejudicial to the appellant. It is just as prejudicial as the original 
decree. There is no difference in this respect between a dismissal 
of an appeal and the dismissal of an application for revision when 
the law permits such an application to be made”. 

In Indarchand Kagriwal vs. Commissioner of Income-tax (1939), 
1939 I.T.R. 506, a similar question arose. The facts of this case were 
as follows. The assessee claimed deduction of certain items of debt as 
bad debts from his income. The Income-tax Officer rejected the claim. 
On appeal the Assistant Commissioner negatived the contention of the 
assessee with respect to these bad debts. Against the order of the Assistant 
Commissioner the assessee filed a combined petition to the Commissioner 
under Sec. 33 and Sec. 66 (2). The Commissioner, relying on the Privy 
Council ruling in S, M. Chiinavis's case [59 LA. 290= (1932) P.C. 178 
=6 I.T.C. 453], held that the question whether the debts were bad was 
a question of fact and called for a further report from the Assistant 
Commissioner. The Assistant Commissioner submitted a report after 
going into the matter elaborately in the presence of the as.<iessee. This 
report was unfavourable to the assessee. The Commissioner thereupon 
rejected the claim of the assessee without giving him a further hearing. 
It w^as held by the Patna High Court (Harries, C.J., and Manohar Lai, 
J.) that the final order of the Commissioner was not prejudicial to the 
assessee since the order of the Assistant Commissioner had remained all 
the lime and had never been altered to his prejudice. Moreover, as the 
Commissioner had heard the assessee in full before he passed an order 
calling for a further report from the Assistant Commissioner, the fact 
that he did not hear the assessee again after submission of the report did 
not give rise to any question of law. % 

Reasonable opportunity — 

Whether an opportunity given is reasonable or not is a qnestipn-^ii^l^ 
fact to be determined with respect to the circumstances of each : 
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Sadaram Puranchand vs. Commissioner of Income Tax, (1931) Cal. 729= 
5 I.T.C. 459. 

Where an order is passed against an asscssee by the Commissioner, 
under Sec. 33, in circumstances where he is really exercising the duties 
of the Income-tax Officer under Sec. 23 (2) and is in effect calling upon 
the assessee to give evidence to support his original return, a week’s notice 
has been held to be not sufficient time. [Sachchidananda Swha vs. 
Commissioner of Income-tax (1924), 3 Pat. 664= (1924) Pat. 644=1 
I.T.C. 381], 


Limitation — 

The apparent absence in Sec. 33 or anywhere else in the Act of any 
reference to limitation of time for interference by way of revision under 
Sec. 33 often encouraged the contention that the Commissioner could, at 
any lime and after a lapse of time however long, make any order he thought 
fit under Sec. 33. 

The possible contention was that sections like 34 and 35 only made 
special provision for exercise of power by certain specified officers named 
therein wdicn they acted of their own accord and the limitations imposed 
by them would apply only when such officers were thus proceeding of 
their own motion. That did not in any way limit the wide power given 
tc the Commissioner by Sec. 33. This section was not to be limited by the 
provisions like those contained in Secs. 34 and 35. 

Section 33 empowered the Commissioner to pass any order ‘subject 
tc the provisions of the Income Tax Act'. Thus he might not pass an 
order directing assessment of income under the head ‘Property' except as 
provided by Sec. 9. But when he wanted to pass an order for assessment 
of escaped income he might not pay any heed to Sec. 34, that section 
being limited only to cases of assessment by the Income-tax Officer of 
his own accord. It might further be contended in this connection that 
under Sec. 31 (3) the appellate authority was given very wide power and, 
it seems, exercise of that power was not limited by the provisions of Secs. 
34 or 35. It might thus happen that an appeal was dragged on for some 
time and when the appellate authority discovered that some income was 
escaping assessment, proceeding under Sec. 34 might be too late. Yet siich 
appellate authority would, it seems, be entitled to direct assessment of such 
income^ If this be possible under Sec. 31 why should any narrow cons- 
truction be put on Sec. 33? It might also be contended that as the Crown 
was given no appeal, Sec. 33 was advisedly left so wide so that in case 
of accident^^etection of any error the Crown might not be left without 
any remedy?^^ 

The correct view, however, even under the old law seems to be that 

^ to the provisions- of this Act" did introduce a time 

to the exe^^^ under this Section. 
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Section 33 empowers the Commissioner ‘/to pass such orders as 

he thinks fit’*. This power is limited by the expression “subject to the 
provisions of this Act**. Suppose the Commissioner wants to pass an 
order by which he seeks to get hold of some escaped income. The Act 
makes provision for assessment of escaped income in Sec. 34. That is 
the only way in which escaped income can be assessed. Section 33 does 
not empower the Commissioner to take to an}" other method. This being 
so, the Commissioner can, in exercise of his power under Sec. 33, only 
pass an order asking the proper authority to proceed under Sec. 34. Now 
if time for proceeding under Sec. 34 has already expired, the Commissioner 
cannot ask the Income-tax Officer to disregard that provision for time- 
limit. The result is the same as if the Commissioner cannot assume power 
under Sec. 33 to direct proceeding under Sec. 34 beyond the period of 
time prescribed in Sec. 34. Similarly there will, in effect, be time-limit 
for exercising power under Sec. 33 when in exercise of that power the 
Commissioner wants to direct rectification of mistake. In this view there 
is no uniform time-limit for exercising power under Sec. 33. The limit 
will depend upon the nature of the order passed. Or, more accurately, 
there is no time-limit for the exercise of power under Sec. 33 ; but the 
order passed under that section should always be read as ‘subject to the 
provisions* of the relevant sections of the Act. When, for example, the 
Commissioner wants to direct assessment of escaped income his order 
under Sec. 33 shall be : “The Income-tax Officer to proceed to make 
assessment in respect of this income subject to the provisions of Sec. 34**. 
Such an order will be of no avail to the Crown if it is already too late 
to proceed under Sec. 34. Such a contention, however, does not find 
favour with the Courts since the qualification “subject to the provisions 
of this Act*’ makes all the difference. 

The assumption that under Sec. 31 it was possible for the appellate 
authority to get hold of escaped income even beyond the period prescribed 
for the purpose by Sec. 34 might not have been a sound one. At least it 
was negatived in .some cases. See Commissioner of Income Tax vs. Shah 
Nazvajs Khan, [(1937) Lah. 741 ==1938 I.T.R. 370]. 

So far as the question of time limit for the exercise of power under 
Sec. 33 is concerned the question is now set at rest by the decision of the 
Judicial Committee in Commissioner of Income-tax vs. Khe^nchand Ramdas 
[(1938), 65 I.A. 236==(1938) RC. 175=42 C.W.N. 873 = 1938 I.T.R. 414], 
where it has been held that the Commissioner’s power under Sec. 33 can 
only be exercised subject to the provisions of the Act, of which the 
provisions in Sees. 34 and 35 are in this respect of the greatest importance. 
In view of the express i^rovisions in Secs. 34 and 35 their liprdships held 
that it was quite impossible to suppose that the Income-tax Officer may 
in every kind of circumstance and after any lapse of time make fTCfh, 
assessments or issue fresh notices of demand or that the Commissii^ 
can direct him to do so, 
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The view of the Lahore High Court also is that the Commissioner’s 
power under Sec. 33 is subject to the limitation imposed by Secs. 34 and 
35. See Jesa Ram vs. Commissioner of Income-tax [(1927), (1927) Lah. 
421=2 I.T.C. 342], and In re Ganesh Das [(1927), (1927) Lah. 248=2 
I.T.C. 316]. 

The view of the Madras High Court is that “even though no limitation 
of time is prescribed for interference by way of revision under Sec. 33, 
the Court would almost always incline in favour of taking the view that 
such exercise of power should be within reasonable time of the proceedings 
sought to be revised, reasonable time being computed by the Court having 
regard to all the other provisions of the Act, to the facts of the particular 
case and the special features, if any, in it’’ \per Srinivasa Aiyangar, J., 
in Commissioner of Income-tax vs. Sheik Abdul Kadir Maracayar & Co. 
(1927), (1928) Mad. 257=54 M.LJ. 298=2 I.T.C. 372}. As has already 
been noticed, it was also held in the same case that for the purpose of 
initiating proceedings of re-assessment Sec. 33 is subject to the provisions 
of Sec. 34. 

Revision of Commissioner’s own order — 

The Section does not authorize the Commissioner to revise his own 
decision already given under this section. 

Interference by the High Court — 

See Sec. 66 (2). 

The provision entitling the assessee to make a reference to the High 
Court under Sec. 66 (2) from an order under Sec. 33 was introduced by 
Sec. 28 of the Indian Income-tax (Second Amendment) Act, 1933 (XVIII 
of 1933). The reference will, of course, be on a question of law only 
arising out of the order under Sec. 33 itself. 

Previous to the introduction of this provision two views prevailed 
in India. The Madras High Court held that the principle laid down in 
Alcock, Ashdown & Co. vs. Chief Rez^enue Authority of Bombay [50 I. A. 
227= (1923) P.C. 138=47 Bom. 742=1 I.T.C. 221] must be applied to 
orders under Sec. 33. In that case, which was under the Act of 1918, 
the Judicial Committee held that the Commissioner should state a case 
where a real point of law arose and that if he improperly declined to do 
so the Court could compel him under the general powers of the Specific 
Relief Act. 

In Kumar Sarat Kumar Roy vs. Commissioner of Income-tax [(1926), 
30 C.W.N. 831 = (1926) Cal. 998=2 I.T.C. 279] the same.question arose 
before the Calcutta High Court and reliance was placed by^ithe assessee 
on the Privy Council ruling referred to above. With refejhence to this 
ruling it w|s pointed out by the learned Judges (Cuming and Page, JJ.) 

an application under Se<f.^i|5 
of fj||^pecific ReK^ case before their Lordships arose un^er 
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Sec. 66 of the lacome Tax Act. Hence, while conceding that in a pro- 
ceeding properly constituted under Sec. 45 of the Specific Relief Act the 
Court, might possibly order the Commissioner to state a case the learned 
JudgiM held that the High Court had no power under Sec. 66 to order the 
Commissioner to state a case when a question of law arose before the 
Commissioner in a review proceeding under Sec. 33. 

The question was also raiied before the Patna High Court in Rajniti 
Prasad Singh vs. Commissioner of Income-tax [(1929), 9 Pat. 194= (1930) 
Pat. 33=4 I.T.C. 264], But no view was expressed on it as in the opinion 
of their Lordships it was not necessary to deal with that question. 


Old Section. 

34. If for any reason in- 

Income come, profits or 

escaping gains chargeable to 

assessment. income-tax has es- 

caped assessment in any year 
or has been assessed at too low 
a rate, the Income-tax Officer 
may, at any time within one 
year of the end of that year, 
serve on the person liable to pay 
tax on such income, profits or 
gains, or, in the case of a com- 
pany, on the principal officer 
thereof, a notice containing all 
or any of the refiuirements 
which may be included in a 
notice under sub-section (2) of 
section 22 and may proceed to 
as.sess or re-assess such income, 
profits or gains, and the provi- 
sions of this Act shall, so far as 
may be, apply accordingly as if 
the notice were la notice issued 
under that sub-section : 


33A. Reference to Board of 
Referees. Omitted by s. 40 of 
the Indian Income-tax 
(Amendment) Act, 1939 (VII 
of 1939). 

New Section. 

34. *[(2) If -[in consequence 
of definite information which 
has come into his pos.session the 
Income-tax Officer discovers 
that] income, ])rofits or gains 
chargeable to income-tax ^[ have 
escaped assessment in any year, 
or have been under-asse,ssed, or 
have been assessed at too low a 
rate, or have been the .subject 
of excessive relief under this 
Act] the Income-tax Officer 
may, ‘‘[in any ca.se in which he 
has reason to believe that the 
assessee has Concealed the parti- 
culars of his income or deli- 
berately furnished inaccurate 

’ The original section 34 was re-number- 
ed sub-section (1) by Sec. 41 of the 
Indian Income-tax ( Amendment) 
Act, 1939 (VII of 1939). 

’ These words were substituted for the 
words “for any reason”, ibid. 

•These wrds were substituted for the 
words “has escaped assessment in any : 
year, or has been a^s%d at too low 
rate”, Ibid;- - 

• These words were substlfitted 

words "at any time within bnlwSn^: 
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Provided that the lax shall be 
charged at the rate at which it 
would have been charged had 
the income, profits or gains not 
escaped assessment or full 
assessment, as the case may be. 


fMi 

New Section. 

particulars thereof, at any time 
within eight years, and in any 
other case at any time within 
four years] of the end of that 
year, serve on the person liable 
to pay tax on such income, pro- 
fits or gains, or, in the case of a 
company, on the principal offi- 
cer thereof, a notice containing 
all or any of the requirements 
which may be included in a 
notice under sub-section (2) of 
section 22, and may proceed to 
assess or re-assess such income, 
profits or gains, and the provi- 
sions of this Act shall, so far 
as may lie, apply accordingly as 
if the notice were a notice 
issued under that sub-section : 

Provided that the tax shall be 
charged at the rate at which it 
would have been charged had 
the income, profits or gains not 
escaped assessment or full 
assessment, as the case may be. 

“ I Provided further that when 
the income, profits or gains con- 
cerned are income, profits or 
gains liable to assessment for 
a year ending prior to the com- 
mencement of the Indian In- 
come-tax (Amendment) Act, 
1939, or where the assessment 
made or to be made is an assess- 
ment made or to be made on a 
person deemed to be the agent 
of a non-resident person under 
section 43, this^sub-section shall 
haye effect as if for the periods 


INCOME ESCAPING ASSESSMENT 


This proviso wte added by 'Sec, 41 of 
the Indian Income-tax (Ameifllment) 
Act, . 
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New Section. 

of eight years and four years a 
period of one year were substi- 
tuted.] 

“[(2) No order of assessment 
under section 23 or of assess- 
ment or re-assessment under 
sub-section ( 1 ) of this section 
shall be made after the expiry, 
in any case to which clause (c) 
of sub-section (f ) of section 28 
applies, of eight years, and in 
any other case, of four years 
from the end of the year in 
which the income, profits or 
gains were first assessable.] 

* This sub-section was added by Sec. 41 
of the Indian Income-tax (Amend- 
ment) Act. 1939 (Vn of 1939). 

History — 

In Act VII of 1918 the relevant section was Sec. 25 which ran as 
under : — 

‘‘If for any reason income chargeable under this Act has escaped 
assessment in any year, or has been assessed at too low a rate, the 
Collector may, at any time in the year next following, assess or 
re-asscss such income, and al! the provisions of this Act shall apply 
accordingly”. 

In Act XI of 1922 Sec. 34 was practically the same as See. 25 of the 
1918 Act. The verbal changes that were made were intended only to 
make it clear that all that the Income-tax Officer was required to do within 
the statutorj^ period was to institute proceedings for the assessment or 
re-assessment. A proviso was also added in order that there might be no 
doubt that the rate applicable to assessments or rc-assessmenls made under 
this section should be the rate in force at the time when the income should 
have been assessed. 

The section as it stood originally in the Act of 1922 did not undergo 
any amendment before 1939. By Act VIT of 1939 the section has been 
materially altered. See notes below. 

English Law — 

The relevant provision in the English Act will be found in Sec. 125, 
as amended by Sec. 29 of the Finance Act, 1923. The provision is quoted 
below: — 

‘725. — (1) If the surveyor discovers — 

that any properties or profits chargeable to tax have been omitted 

assessments! or ■ ^ ^ 
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that a person chargeable has not delivered any statement, or ha^ not delivered 
a full and proper statement, or has not been assessed to tax, or has been 
undercharged in the first assessments} or 

that a person chargeable has been allowed, or has obtained from and in the 
first assessments, any allowance, deduction, exemption, abatement, or relief 
not authorised by this Act, 

then and in every such case — 

(i) where the tax is chargeable under Schedule A. B. or E:— 

(a) If the first assessments have not been signed and allowed, the 
sur\’^eyor shall amend the assessment and asses the person liable to the 
full amount, and at the full rate of tax, at which he ought to be charged; 

(b) If the first assessments have been signed and allowed, the surveyor 
shall certify the particulars to the general commissioners, who shall sign 
and allow an additional first assessment in accordance therewith: 

Provided that any such additional first assessment sliall be subject to 
appeal and other proceedings as in the case of a first assessment: 

(ii) where the tax is chargeable under Schedule D, the additional commissioners 

shall make an assessment, on the person chargeable, in an additional first 
assessment, in such a sum as, according to their judgment, ought to be 
charged, and any such assessment sliall be subject to objection by the 
surveyor, and to appeal. 

(2) An assessment may be amended, or an additional first assessment may be 
made at any time not later than three’ years after the expiration of the year of assess- 
ment. 

(3) Any asscvssments not made at the time when the first assessment are signed 
and allowed shall, as soon as they are made, be added to the first assessments, and 
to the respective duplicates thereof, by means of separate forms of assessment and 
duplicate”. 

Changes by the Amendment Act of 1939 — 

The Amendment Act of 1939 (VII of 1939) has brought in material 
changes the import of which will appear from the comparison of the old 
and the new provisions given below. These changes have been introduced 
with a view to putting an effective check upon illegal evasion. The Income 
Tax Enquiry Committee were considerably impressed by the insufficiency 
of the power vested in the Officers of the Income Tax Department, under 
the Act of 1922 before amendment, to deal with the dishonest asscssee. 
In order to remove this defect the Committee made various recommenda- 
tions of which, one was the extension of the time during which assessments 
may be made under Sec. 34 to six years from the end of the year of 
assessment but that the extended time limit was not to apply to income of 
any year prior to the date of the amending legislation. The Committee 
further observed: “Given this extension of time we consider that the 
mere initiation of proceedings within the revised time-limit is insufficent 
but that the assessment order itself should be made wthin the time-limit*\ 

Difficulties were felt under the old section in meeting cases of under- 
assessment as will be evident from the following remarks of the Enquiry 

* Exteni^d to 8b; Act, 1923, s, 29 (I), 
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Committee: "Even within the existing time-limit, difficulty is experienced 
iti correcting under-assessments owing to the somewhat restricted meaning 
placed upon the opening words of Sec. 34 of the Act. Some High Courts 
have held that an Income-tax Officer can only make an assessment under 
this section in respect of a source of income already assessed if he obtains 
evidence that specific items have been omitted from the first assessment. 
However strong the general evidence showing that the first estimate was 
inadequate, the Income-tax Officer, at least in some Provinces, seems thus 
to have no power to reconsider his estimate and to make a further 
assessment".^ The Committee therefore suggested the insertion in the 
section of the words "or lias been under-assessed" after the words "or 
has escaped assessment". The Committee also recommended the amend- 
ment of the section to allow for the rectification of excessive allowances 
nr refunds including Double Taxation Relief. 

It will be noticed that the section as it stands at present has been 
drafted mainly after the recommendations of the Enquiry Committee. 

In the original Bill the time-limit extended under Section 34 was 
six years, while the section was made applicable if the Income-tax 
Officer was of opinion that income had escaped assessment. The Select 
Committee introduced changes in this respect as will appear from the 
following extract from their report : — 

"The proposals contained in the Bill adopted the period of six years 
uniformly as the limit for the carrying forward of losses under Sec. 24, 
for pursuing income which has escaped assessment under Sec. 34, for the 
rectification of errors under Sec. 35 and for the claiming of refunds under 
Sec. 50. We have decided to retain six years as the limit for the carrying 
forward of losses under Sec. 24, but we think that in all the other cases 
the limit should be a period of four years except that it should be extended 
to eight years, where income has escaped assessment in consequence of 
the assessee having concealed the particulars of his income or deliberately 
furnished inaccurate particulars of his income 

"The change of the expression 'is of opinion* to 'discovers* in sub- 
clause (a) of this clause brings the wording of sub-section (1) of Sec. 
34 into accord with the wording of the corresponding English provision 
**. [Appendix, page cccxc, Clause 39]. 

Old and New Provisions compared and contrasted — 

1. Both the old and the new sections contemplate two distinct stages, 
namely — 

(a) the initiation of proceedings under the section 
and (b) the final assessment. 

Both the sections are so worded as if the same condition is imposed 
for both these stages. - " 

— ^ ■' 

* See Commissioner of Income Tax V8. Xai. (1^)* 12 Rang;; - ^ 
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2. Both the sections empower only the assessment or re-assessmcfit 
of escaped income and do not empower the re-opening of tlie whole 
assessment. 

3. As before no particular form of notice is prescribed for initiation 
of proceedings under this section. 

4. The old section required — 

(i) factum of escapement, etc., 

(ii) reason for escapement, etc. : 

It required — 

(i) that as a matter of fact income, etc., 

(a) has escaped assessment, 

or (b) has been assessed at too low a rate, 

(ii) that this fact might have been due to "any reason**. 

The new section requires discovery on information by the Income- 
tax Officer of the fact that income, profits or gains chargeable to 
income-tax — 

(a) have escaped assessment in any year 
or {b) have been under-assessed 
or (c) have been assessed at too low a rate 
or (d) have been the subject of excessive relief under this Act. 

5. Under the old section — 

the escapement or the assessment at low rate might have been 
'‘for any reason”. 

In re The Anglo-Persian Oil Co. [ ( 1933), 60 Cal. 840=37 C.W N. 
430]. 

Madan Mohan Lai vs. Commissioner [(1935), 16 Lah. 937= 
(1935) Lah. 742]. 

Some difficulty was felt as to 

(1) who was to determine escapement, etc., 
and (2) how to determine the same. 

Mahaliram's case, [62 Cal. 1011= (1938) Cal. 557]. 

The new section provides — 

(1) that^ the Income-tax Officer is to discover, 

(2) . that he is to discover on information — 

(а) coming into his possession ; 

(б) no inquiry, quasi-judicial or otherwise, is needed. 

The new section is now modelled somewhat on the corresponding 
English law. 

See Sec. 125 of the English Statute, ante. 

6. Under the old sectioi^ ■ t 

time Hinit was ‘-any time within ot^ year of the end of 
, year -pf _ v r;' 
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Now the new section extends this time to 

(1) eight years where the assessee was guilty of concealment, etc. 

(2) four years in other cases. 

Compare the English law in this respect. 

N,B . — The proviwso restricts the retroactivity of the new provision so 
far as the time-limit is concerned and further retains the old one year 
limit so far as the assessment of the statutory agent of a non-resident under 
Sec. 43 is concerned. 

Section Explained : — 

Requirements of the Section — 

This section provides for the assessment or re-assessment of income 
which has escaped assessment or full assessment, roughly speaking. 

The requirements of the section arc: — 

A. Occasion for proceeding under this section : 

(1) The Income-tax Officer must discover that income, profits 

or gains have — 

(fl) escaped assessment in any year, 
or (fe) been under-assessed, 
or (c) been assessed at too low a rate, 
or (d) been the subject of excessive relief under this Act 

(2) The income, profits or gains must be chargeable to income- 

tax. 

(3) The discovery must be in consequence of information 
(a) which is definite 

and (&) which has come into the possession of the Income-tax 
Officer. 

These requirements having been fulfilled, the Income-tax Officer can 
initiate assessment proceeding under this section within the statutory period. 

B. Time-limit for initiation of a proceeding under this Section: 

(1) at any time within four years of the end of the year in 
which escapement, etc., has taken place {i.e., the year in 
which the income etc., was originally assessable: (1933), 
61 I.A. 10) 

(2) in any case in which the Income-tax Officer has reason to 
believe that the assessee has 

(a) concealed the particulars of his income 
or {b) deliberately furnished inaccurate particulars thereof— • 
at any time within eight years of the end of the year 
above named. 

C. Method of initiation: — 

The proceeding is to start with a notice which is to contain all or any 
the requirements which may be included in a notice under Sec. 22 (2)v 
The subsequent procedure will be the same as that which follows a nptiCf 
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under Sec. 22 (2) in the case of an original assessment. The section does 
not speak of any notice in any prescribed form for the purpose of initiating 
a proceeding under this Section and no form has been prescribed for such 
a notice. 

1). Completion of Proceeding: 

as in the case of original assessment with a notice under 

Sec. 22 (2). 

£. Time-limit for Completion of Proceedings: 

Before amendment by Act VII of 1939 there was no time-limit for 
completion of assessment either in the case of an original assessment or 
in the case of rc-assessment. Sec Rajcndranath Mukherjee vs. Conimis^ 
sioncr (1933), 61 LA. 10 where Lord Macmillan observed: ''The language 
of the y\ct is no doubt naturally suited to the normal case of taxation 
carried through all its processes within the compass of the tax year, but, 

their Lordships do not find in any of the sections any provisions 

which would justify the importation into the Act of an implied prohibition 
against the making of an assessment after the expiry of the tax year. 

Under Sec. 34, if a notice is served within one year 

alter the expiry of the tax year, the subsequent assessment' or re-assessment 

may apparently be made at any time after service of the notice It would 

he odd if in this case the assessment could be made more than a year after 
the expir)^ of the tax year, while in the normal case, where a return is 
made within the year, the assessment could not be made a day after the 
expiry of the tax year”. 

Sub-section (2) of Sec. 34 now prescribes a time-limit within which 
the proceeding under Sec. 23 or under See. 34 (1) should be completed. 
U lays down that every order of assessment under Sec. 23 or of assessment 
or re-assessment under Sec. 34 (1) shall be made normally within four 
years from ihc end of the year in which the income, profits or gains were 
first assessable. But in cases to which Sec. 28 (1) (c) applies, that is, 
cases where the Income-tax Officer is satisfied that a person has concealed 
the particulars of his income or deliberately furnished inaccurate particulars 
of such income, the period prescribed for such order is eight years calculated 
i)i the same manner. 

Scope of Proceedings under Sec. 34 — 

The^general principle of income-tax law is that once an assessment 
complete it cannot be reopened or reagitated [T. Haythornthwaite & 
Sons Ltd. vs. Kelly (1927), 11 T.C. 657 at page 669, per Lord Hanworth, 
M.R.]. It is final and conclusive unless appealed against in the prescribed 
manner. [Holborn Viaduct Land Company vs. The Queen (1887), 2 T.C. 
228 at p. 232]. Commissioner of Income Tax vs. Khem Chand 

Ramdas [ (1938) j 65 LA. 236, per Lord Romer]. 

Even if an error is committed in making an assessment,; ^e Grown 

162 
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is not affected by objections to it which might be pleaded with success 
against a subject [Lord Advocate vs. Forth Bridge Railway Company 
(1890), 3 T.C. 1, at p. 7, per I/)rd Wellwood]. 

Whether whole assessment re-opened — 

In view of the principle noted above the question may arise as to 
whether under Sec, 34 the whole aSvSessnient is reopened. 

The language of the section makes it quite clear that the Income-tax 
Officer may proceed, under Sec. 34, to assess or re-assess "such income, 
profits or gains,” tlie word “such” referring to income, profits or gains 
W’hich have escaped assessment or been under-assessed, etc. 

It follows, tb-creiore, that the section does not permit the reopening 
of the assessment as a whole or the ascertainment de novo of the whole 
assessable income of ihe assessce. An Income-tax Officer following such 
a course would not be complying with (he provisions of Sec. 34. The law 
has not been changed in this respect by the amendment of 1939. As to 
the position under the old Section see Commissioner of Incomedax vs. 
r. 5. r. i", Chettyar Firm [(1930), 9 Rang. 28-^= (1931) Rang. 333=5 
I.T.C. 194]. 

In In re Satyendra Mohan Rov Chowdhury & Ors. [(1930), (1930) 
Cal. 627=34 C.W.N. 816=4 I.T.C 447] Rankin, C.J., observed that the 
language of Sec. 34 does not point to an intention to give to the assessee 
a right to reopen the whole assessment before being rendered liable to 
further tax. 

See also In re Lachhiram Basantilal (1930), 58 Cal. 909= (1931) Cal. 
545. 

In Commissioner of Income-tax vs. Khemchand Ramdas [(1938), 65 
LA. 236^(1938) P.C. 175 = 1938 I.T.R. 414], the Judicial Committee 
observed {per Lord Romer) : ”]Uit when once a final assessment is arrived 
at, it cannot, in their Lordshi])s’ opinion, be reopened except in the 
circumstances detailed in Secs, 34 and 35 of the Act and within the time 
limited by those sections”. 'I'his observation has been interpreted by the 
Lahore High Court {per Din Mohammad, J.) as evidently implying that 
even the 'best judgment’ assessment can be reopened under Sec. 34 
[Sheikh Mnbarak AH vs. Commissioner of Income-tax, (1938) Lah. 867 
= 1938 I.T.R. 625]. 

But it does not seem that their Lordships of the Judicial Committee 
meant by that observation that the whole of the assessment may be 
re-opened. Their Lordships were only discussing the limits within which 
it was open to the Income-tax Officer to re-open assessment, as will appear 
from the earlier part of the judgment which contains the following obser- 
vation: "But it is not true that after a>final assessment under those 
sections (Secs. 23 and 29) Has been made the jneome-tax Officer can 
on making fresh computations and issuing fresh notices of demand to 
the end of all time”. 
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Who can proceed under this Section — 

Under Sec. 34 it is only the Income-tax Officer who can proceed to 
assess or re-assess the escaped income. He must discover the escapement 
etc., and must so discover in consequence of definite information coming 
into his possession. Discovery made by the Assistant Commissioner in 
course of hearing an appeal under Sec. 31 or by the Commissioner under 
See. 33 shall not suffice and it seems no proceeding under See. 34 can be 
started merely at the direction of these higher authorities. 

It is clear that the initiation of proceedings is dependent upon ,the 
“discovery"' to be made by tlie Income-tax Officer himself. Once the 
discovery is made, the Income-tax Officer may then proceed under the 
section. 

Definite Information — 

The condition precedent to the starting of proceedings under Sec. 34 
has been changed. Under the old section escapement of as.sessment was 
the condition precedent. Under the new section it is the “discovery" of 
such escapement that is essential. The reason for this change will appear 
from the following extract from Notes on Clouses on the Income Tax 
Amendment Bill: “Owing to a recent decision of the Calcutta High Court 
v'hich narrowly restricts the scope of Sec. 34 it is considered necessary 
TO amend it so as to make it clear that it is applicable where the Income-tax 
Officer is of opinion tliat income has escaped assessment". The Calcutta 
decision referred to in the above extract is the decision in In re Mahaliram 
Ramjidas (1935), 62 Cal. 1011, per MacNair, J. See also. (1938) Cal. 
557, per Derbyshire, C.J. The Select Committee changed the expres$i@n 
“is of opinion" to “discovers" so as to bring the wording of Sec. 34 (1) 
into accord with the wording of the corresponding English Provision, i.e., 
Sec. 125 of the English Income Tax Act. 

Though discovery is the condition precedent to the opefation of this 
section, that itself is dependent upon definite information comixig into* the 
possession of the Income-tax Officer. 

Whether a piece of information is definite or not is a question of fact 

„„ . , , , to be determined with respect to the circumstances 

Who to judge whether r , i i • 

information is definite. seems the decision in this 

re.spcct rests with the Income-tax Officer. 

Before the amendment of the section, the question often arose as to 
who was to decide whether income had escaped assessment or not. Accord- 
ing to one view, the Income-tax Officer was not authorized by the section 
to come to a decision in thi$ matter. [See per Macnair J., in In re Mahali- 
ram Ramjidas (1935), 62 Cal. 1011=1936 LT.R. 25]. According to the 
other and the generally |ccepled view, the Income-tax Officer was the judge 
in this respect [See fer Derbyshire C.J., in /« re Messrs, Mahaliram 
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Reference may be made here to the following observations of Rankin, 
CJ.: ‘Tundamentally no doubt the Income-tax Officer must proceed in 
a judicial spirit and come to a judicial conclusion upon properly ascertained 
facts though I w^ould point out that the Income-tax Officer is not a Court, 
has not the proceeding of a Court, and he is, to some extent, a party or 
judge in his own case’'. [In re Harmukharai Dunichand (1928), 56 Cal. 
39= (1928) Cal, 587=32 C.W.N. 710=3 I.T.C. 198]. 

Initiation of proceeding under Sec. 34, — if can be questioned by challeng- 
ing information — 

Since, in the last analysis, the initiation of proceedings under Sec. 34 
as it stands now depends on definite information coming into the possession 
of the Income-tax Officer, the question may arise whether proceedings 
taken under Sec. 34 will be void if the information which forms the basis 
of them is not definite, and also whether in such a case the assessee can 
question such proceeding by challenging the information. 

consequence of definite information which has come into his pos- 
session”— 

Before the introduction of these words by the Amending Act VII of 

1939, the section had the words ‘‘if for any reason " It was held 

that these words were wide enough to include a case where on an erroneous 
view'^of the law the Income-tax Officer allowed certain deductions and 
consequently a portion of the income escaped taxation. See Ameer Singh 
Sh^r Singh vs. Commissioner of Income Tax, (1935) Lah. 361, Madan 
]^ohan Lai vs. Commissioner of Income Tax (1935), 16 Lab. 937= (1935) 
Lah. 742, Commissioner of Income Tax vs. Sri Krishnachandra Ganapathi 
(1926), 49 Mad. 22= (1926) Mad. 287, In re F. C, Midlick and D. C. Aich 
(unreported) [mandamus rule under Sec. 66 (3) disposed of by the Calcutta 
High Court on 20th December 1939]. The introduction of the words “in 
consequence of definite information which has come into his possession” 
may be taken as narrowing the scope of the section to a certain extent in 
this respect. These words may imply that in order to come within this 
section escapement must have been due to want of information available to 
the Income-tax authorities at the original assessment and that information 
has since been available. In any case these words are much narrower than 
the words “fbr any reason”. 

Reference may be made here to fi. M. Muthappa Chettiar vs. Commis- 
sioner of huome Tax, Madras, [(1938), I.L.R. (1939) Mad. 393=A.I.R. 
(1939) Mad. 302] where the question referred was: “Where the Income- 
tax Officer has issued a notice under Sec. 34, can he for the purpose of 
assessing income which has escaped assessment rely on facts which come to 
his knowledge after one year from the end of the >year of assessment?” ^ 
Speciai Bench of the Madras High Court (Leach, C.J.,. Madhavan Nair ahdi 
Varadhachariar, JJ.) answered the question in the affirmative. Leach; 
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observed: “To say that the Income-tax Officer shall be limited to facts 
discovered within a year of the year of assessment is to say something which 
the section does not say and if acted upon would defeat the object of the 
section.” 

It will be a pertinent question to enquire how far the principle laid 
down in the last-mentioned case will hold good under the new Sec. 34. No 
doubt if the initiation of a proceeding under Sec. 34 be otherwise valid, 
there will be no difficulty even under the new section in relying on facts 
coining to the knowledge of the Income-tax Officer beyond the time for such 
initiation. But suppose a proceeding under Sec. 34 is started without any 
definite information as is now required by the section. Strictly speaking, 
the initiation will be bad in law and the proceedng will be lable to be quashed. 
If before it is quashed but after the period prescribed for initiaton of the 
proceeding under this section the Income-tax Officer gets hold of facts 
showing escapement a question may very well be raised that he cannot utilize 
this late information in order to validate the proceedings. 

Assesses if entitled to be informed of the information — before Initiation 
of proceeding — 

A further question may arise as to whether an assessee is entitled to 
be informed of the information before initiation of proceedings under 
Sec. 34. On this point the observations of Derbyshire, CJ., may be 
noticed: “In deciding whether income has escaped assessment, the 

Income-tax Officer must not act on suspicion or conjecture; he must decide 
the questions upon a fair and reasonable consideration of such information 
and materials as are available to him.* He need not hold a formal inquir;;^, 
hut he should indicate to the assessee the nature of the alleged escapement 
so as to enable him to identify it and explain it if he can. In other words 
he should give the assessee an opportunity of being heard before he decides 
against him that income has escaped assessment and proceeds to upset the 
settled assessment. If the Income-tax Officer is satisfied with the assessee's 
explanation there is an end of the matter. On the other hand, if after 
a fair consideration of all the information and materials before him, 
including the explanation the assessee has given, or the failure of the 
assessee to give any explanation, of the alleged escapement, the Income- 
tax Officer acting as a responsible man comes to the conclusipalthat income 
has escaped assessment he may say so, and once he has so deckled, he 
mov proceed under Sec. 34” [In re Messrs, Mahaliram Ramjeedas, (1938) 
Cai. 557:= 1938 I.T.R. 265]. 

It would be reasonable to say that under the new Sec. 34 there is 
all the greater need for letting the assessee know the information against 

* It ^ould be noted tfifall in s, 34 before amendment of 1939 there was no express 
provision for intimation comi^^^^ the income^ax 

before action 
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hfm Ihht haii^Qiwe into the possession of the Income-tax Officer and giving 
him "an opportunity of being heard and expliining it, if he can, since, 
strictly speaking, it is this information ‘that will set the re-assessment 
machinery in motion. ag^inst;%5m. 

‘^Discovers” — 

It has been noticed that the Avord '"discovers** has been used in Sec. 
34 of the Indian Income Tax Act following the language of Sec. 125 of 
the English Act. Sec ante. 

The interpretation of this word will therefore be greatly facilitated 
by reference to English decisions. 

According to Mr. Justice Bray, the word ‘"discovers** means simply 
“comes to the conclusion from the examination which he (the surveyor) 
makes and from any information he receives**. There is, of course, 
nothing to prevent him getting such information as he can. P)Ut the word 
cannot mean ""ascertain by legal evidence*' [The King vs. Kensington Com- 
missioners {ex parte Arainayo)^ (1913), 6 T.C. 279 at p. 283]. 

Ill the same case Mr. Justice x\vory expressed the view that the w^ord 
‘"discovers" means "‘has reason to believe** w^hile Mr. Justice Rowlatt took 
the 'word as equivalent to "‘finds** or “satisfies himself**. These inter- 
pretjfitions were accc])led by Lord Reading, C.J., in Rex vs. Bloomslmry 
Commissioners, [1915] 3 K.R. 768, 7 T.C. 59 (62). 

It is to be noted that though the decision of the King's Bench in 
^ l^ensington Commissioners' case (6 T.C. 279) was subsequently reversed, 
?h« tfvefeal Avas on other grounds and that these interpretations put upon 
the Avprd “discovers’* by the tlircc learned Judges Avere not questioned.. 

tn the view of Lord Reading, for a “discover}'^** there must be informa- 
tion before the officer which would enable him, acting honestly, to come 
to the conclusion that a person is chargeable [ibid., 7 T.C. at p, 65]. 

Mr. Justice Rowlatt is of opinion that the Avord “discovers” does not 
include a mere change of opinion on the same facts and figures and also 
that it does not mean “ascertains by legal evidence** [Anderton and Kalste^j 
Ltd. vs. Bkrell (1931), (1932) 1 K.B. 271; 16 T.C. 200 (208)]. 

In thi^jcase the Appellants were assessed for the years 1921-2? and 
1922-23, the basis of a w-riting-dowm of a doubtful debt for two 

successive years. This was done by agreement Avith the Inspector of Taxes 
Avho had all the facts before him. This debt was owing by a second com- 
pany in which the Appellants had a majority of the shares. As the Appeb 
lant company continued to trade with the debtor company 'ahd gave it 
further credit A\'hile its indebiedness to other creditors diminished, 
Inspector, in 1929, submitted additional assessment to the 

of the deductions w^hich had been al^^ed in the |s|idt 
profits. These assessments were upheld by the General 
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in the King’s Bench Divisldj* Mr. Justjce Rowlatt held that^ere was no 
evidence that the deductijfps were wrongly allowed fey re.fereace td the 
circumstances at the time of the allowance and th?^t. the additional assess-" 
menis were not justified. > 

In Juglc vs. Parrmni [(192S>V (1925) 2 K.ll. 728; (192;) A.a417; 

11 T.C. 446 (456)] Pollock^ M:R., expressed the view that the surveyor 

(corresponding to Income-tax Officer in the Indian Law) is not required 
to form an opinion, which is later held by the Courts to be the correct 

view, before he takes action. There must be information before him which 

Mould enable him, acting honestly, to come to the conclusion that a state 
of facts exists requiring him to take action. His Lordship relied on Rex 
vs. Kensington Commissioners, (1913) 3 K.T?. 870—6 T.C. 613, and Rex 
vs. Bloomsbury Commisslnncrs, (1915) 3 K.P>. 768—7 T.C. 59,' 


There may arise a case where all that the officer has discovered is 
that his superiors think a change of front would be expedient from the 
j)oint of view of the Revenue. Such was the case in Beynon vs. Thorfje 
(1928), 14 T.C. 1. But Mr. Justice Rowlatt did not answer the ques- 
tion whether there was a 'hli«?covery” in this case as his Lordship decided 
the, case on a different ground. 

An additional assessment can be made in the place where the tax- 
payer is at the time residing and where the Inspector in fset makes the 
discovery [Johnstone vs. Chamberlain (1933), 17 T.C. 706 (717)]. v 

It has ben held by Lawrence, J., that it is not lawful for an additional 
nssessment to be made by reference to facts which arise after the 
of assessment [Do(hoorth\r^. Dale (1936), 20 T.C. 285 (296)]. The facts 
of this case arc as follows: The RCvSpondent was married in 1921^ 3rd. 
April 1933 he obtained a decree nisi of nullity of the marria^ei> The 
decree 1a?as made final on 3rd October, 1933. In these circumstanees Addi- 
tional assessments were made upon the Respondent on that portidn of the 
allowance received by him in each of the years 1928-29 to 1932-33 which 
was in excess of the personal allowance applicable to an unmarried man. 
The General Commissioners held that for the purposes of income-tax 
assessments the Respondent’s marriage subsisted till 23rd October, 1933, 
^d they discharged the additional assessments. In the King’ Bench Divi- 
sion Lawrence, J., upheld the decision of the Commissioners.^ , 

Same Fa^ts Re-examined by Different Officer — ^DiffeiN^ opinion 
f 6rmed-?nrwliejther n ^'discovery^^ — 

Finlay, J., applied^ Mr. Justice Bray's interpretation of the word "dis- 
covers’’/ namely, “comes to the conclusion from his examination” in 

W, Grufidy (Deceased) (193^), (1934) 1 
K.B, 524=::18 T/C7271 case the 'Respondents were t:ruste^ who 

held left to a young man residfen|?lfl U. S. A* 

The teitiis:- interest of the youtig Jlan in the 
Stock stock 
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\vas received and accumulated by the Trustees in England. An Inspector 
of Taxes, how'^ever, accepted the contention of tljKi Trustees that the income 
was not taxable and did not proceed with an additional assessment which 
he had proposed to make. L»ater ohm new Inspector of Taxes came to 
the conclusion on the same facts that the Trustees were assessable in 
respect of the interest on the war stock’ as he held that the interest of 
the young man was a contingent interest and caused additional assessments 
to be made for all the previous years in which the said interest went un- 
taxed. The Respondents contended that the Inspector had made no '‘dis- 
covery'" which would justif}' the making of the additional assessments. 
It was held by Finlay, that on the facts of the case there was sufficient 
ground for making the said assessments. Tn the opinion of his Lordship 
it was immaterial that the Inspector of 'faxes was different. It would 
have been the same thing, observed the learned Judge, if the old Inspector 
of Taxes had, op a re-survey of the facts in the light of further knowledge, 
changed his opinion. 

In the opinion of the Lord President (Normand) the word “discover*’ 
in itself, according to the ordinary case of language, may be taken simply 
to mean “find out”. Sec Commissioners of Inland Revenue vs. Mackinlay's 
Trustees (1938), 22 T.C. 305. What has to be found or found out is that 
any properties or profits chargeable to lax have been omitted from the first 
assessment. On an examination of the three paragraphs of vSub-sec. (1) 
of Sec. 125 of the English Income-tax Act, his Lordship came to the con- 
clusion that there was no reason for restricting the word “discover” to the 
discovery of an error in fact but that it covers the finding out that an error 
in law has been committed in the first assessment, when it is desired to 
correct that by an additional assessmenl. : 

Jn In re Messrs. Mahaliram Ranijcedas, [ (1938) Cal. 557=1938 I.T.R. 
265] Derbyshire, G.J., summarized the English law on the point thus: “The 
English Income Tax Act of 1918, See. 125, which deals with reassessment 
when there has been escapement to tax, authorizes an additional assessment, 
if the surveyor 'discovers* that income has been omitted from the first assess- 
ment. It has been hold in England under the English Act that 'discovers* 
may mean 'has reason to believe*. There the condition precedent to making 
another assessment is that the surveyor shall do something — 'discover*. K 
discovery may be made anywhere, in the absence of, without the knowledge 
of, and without reference to the assessee.” 

'^Income profits or gains chargeable to 
expression. Sec. 4. 


Escaped AsMtsment-*^ 

The as has already b^i^'n6tieed^ 

senses hi imererit places in the English statutes as "ivell 

. * 445-446, ante. 
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See per Lord Wrenbury in Kensington Income Tax Commimoners 
Aramayo, [(1916) 1 A.C. 215 (225), 6 T.C. 613 (621)]. 

The Judicial Committee also made some significant observations regard- 
ing the same diversity in the sense of the word in Commissioner of Income- 
tax vs. Khemchand Ramdas, [65 I.A. 236— (1938) P.C. 175], 

Lord Romer, in the course of the judgment of the Board, observed: 
"'One of the peculiarities of most Income Tax Acts is that the word 'assess- 
ment' is used as meaning sometimes the computation of income, sometimes 
ike determination of the amount of tax payable and sometimes the whole 
procedure laid dozvn in the Act for imposing liahility upon the tax-payer. 
The Indian Income Tax Act is no exception in this respect, and some dis- 
cussion took place before their I^ordships as to the meaning of the words 
'make assessment’ in Sec. 23 (4), the question debated being whether the 
words mean no more than ‘compute the total income’ or whether they include 
also the determination of the tax payable.” 

As regards the meaning of the word "assessment” in tl^e expression 
''escaped assessment” used in Sec. 34, their Lordships of the Judicial Com- 
mittee have show^ecl their leaning towards the last of the three senses noted 
above, namely the whole procedure for imposing liability on the taxpayer 
[Rajendra Nath Mukherjee vs. Commissioner of Income-tax (1933), 61 
I.A. 10— (1934) P.C. 30]. In delivering the judgment of the Committee 

Lord Macmillan observed: "The appellants submit that this is a case 

of income escaping assessment within the meaning of Sec. 34 If 

an assessment is not made within the tax year then that income, they submit, 
has escaped assessment within that year and can be subsequently assessed, 
only under Sec. 34 with its time limitation. This involves reading the ex- 
pression 'has escaped assessment’ as equivalent to 'has not been assessed’. 
Their Lordships cannot assent to this reading. It gives too narrow' a 
meaning 4,0 the word 'assessment’ and too wide a meaning to the word 
'escaped^^ That the w'ord 'assessment’ is not confined in the statute to the 
defin^e act of making an order of assessment appears from Sec. 66 w^hich 
refers to Hhc course of any assessmenf ” 

^ Lord Macmillan further observed that “the fact that Sec. 34 requires 
a notice to be served calling, for a return of income w^hich has escaped 
assessment strongly suggests that income which has already been duly re- 
turned for’’ assessment cannot be said to have 'escaped’ assessment within 
the st^fiitqr^n^ning’’, . 

■H lt shoul^ here that in this case the assessment proceeding was 

still pfendtig disport. ^j^er^Ssessee submitted a return in due time but the 
assess^eut waS;^Qt |&^ the year of assbsmerit,, ; asseSsee*s 

content^i^^ year of assessment and. :no : 

the' income should’ 
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pending proceedings could no longei^^ completed^ without having recourse 
to Sec. 34. The above observation was made in over-ruling this contention. 

Their Lordships approved of the view expressed by Rankin, C.J., 
in Lachiram Basantlal vs. Commissioner of Income-tax, Bengal [(1930), 
58 Cal. 909=(1931) Cal. 545-:-35 CW.N. 312==5 I.T.C. 114] in the 
following words: — 

‘Tncome has not escaped assessment if there are pending at the time 
proceedings for the assessment of the assessee’s income which have not yet 
terminated in a final assessment thereof”. 

Coutts-Trotter. C.J., interpreted the expression ‘‘escaped assessment” 
with reference to the alternative case put in the old section, namely, “where 
the income has been a.sses$ed at too low a rate”. Referring to the 
expression “assessed at too low a rate” the learned Chief Justice observed: 
“That cannot be a matter of mere inadvertence; that must refer to a 
deliberate assessment made by the Income-tax Officer in the preceding 
year, with knowdedge of the facts and circumstances. It appears to me 
that a similar view must be taken of the previous words ‘escaped assess- 
ment* and that it applies to the cases where the Income-tax Officer has 
deliberately adopted an erroneous construction of the Act just as much 
a? to a case wffiere the officer has not considered the matter at all, but 
simply omitted the assessable property from his view and from his assess- 
ment**. [Commissioner of Income Tax vs. Raja of Parlakimcdi, (1926) 
,Mad. 287=49 Mad. 22=2 I.T.C. 104]. This view was approved by Rankin 
C.J., in In re The Anglo-P ersian Oil Co. [(1933), 60 Cal. 840= (1933) 
Cal. 7^=6 I.T.C. 419]. 

Rankin, C.J., observed: “I see no way of holding that Sec. 34 is 
inapplicable to put right an assessment by which a deduction has been 
improperly allowed. Such a case is, in my opinion, a case of income escaping 
assessment, not the whole income of the asscssee but a part of it escaping 
assessment — and there is nothing in Sec. 34, wliich limits it to cases of 
non-disclosure by the assessee, or discovery of new matter by the income- 
tax authorities or inadvertence as di.stinguished from erroneous deliberations 
on the part of these authorities**. His Lordship refused to apply the 
English decision in Anderton & Halstead vs. Bissel, (1932) 1 K.B. 27\ 
vSee now Williams vs. Trustees of W, W. Grundy {Deceased), (1934) 
1 K.B. 524 where certain trust income was not assessed deliberately, as 
non-assessable. A subsequent Inspector held otherwise and. sought to 
assess the income which in his opinion thus escaped assessment; His 
action was upheld. 

In Commissioner of Income-tax vs. U Lu N^Ql[{l9Si), 12^Rang. 118 
= (1933) Rang. 350=7 I.T.C. 47] a Special Rangoon High 

Court held that the Income-tax Officer had no jurisdiclteiv%o revise the 
as.sessment for the previous year which had been and^beca 

final In that case the assessee was a to^cco dea^t;,. For the y^air 192?-^, 
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it was estimated by the Income-tax Orficer that the assessee had made a 
profit of Rs. 30 a niaund on 78J^ maunds. In the followinf? year another 
Income-tax Officer in the course of assessment proceedings for the year 
1930-31 happened to obtain certain information with res])ect t(' the account 
hooks of tlie assessee and became dissatisfied with the assessment in respect 
of the tobacco business which had been made in the previous year as he 
took the view that the Income-tax Officer had estimated the quantity at 
too high and the profit at too low a figure. Accordingly purporting to 
proceed under Sec. 34 he re-assessed the asscssee's income for the year 
1928-29 at Rs. 60 a maund on 666 maunds. It was held by I^age, C.J., 
that the assessment by the Income-tax Officer was not under Sec. 34 but 
was an attempt by one Income-tax Officer to go behind and revise the 
assessment made by the Income-tax Officer in the previous year merely 
because he disagreed with his predecessor’s finding as to the amount of 
the assessable income. 

The above decision of the Rangoon High Court was dissented from 
by the Rombay High Court (Reaumont, C.J., and Rangnekai% J.). See 
Commissioner of Income Tax vs. Copal Vaijnath A/a«o/iar .[ ( 1935), 59 
Rom. 626=(1935) Rom. 410--=8 I.T.C. 273--1935 l.T.R. 372]. Rangnckar, 
J., observed: “All that the section means is that if in the taxing year 
the income assessed is not the whole of the income in the year of assess- 
ment then within a time-limit provided in the section it is oi^en to the 
Income-tax authorties to revise it, whether the assessment previously made 
v/as inadvertent or deliberate or was due to a wrong allowance or ittiproper 
deduction or a low rate”. His Lordship relied on the observation.s of 
Rankin, C.J., in In re the Anglo-Persian Oil Co. (1933), 60 Cal. 840, at 
page 845, quoted already. 

The meaning of “escaped assessment” was elaborately discussed by 
Din Mohammad, J., in Messrs. Amir Singh vs. Commissioner of Income 
Tax [(1935), (1935) Lah. 361 = 1935 l.T.R. 171]. After reviewing all 
the cases cited above and certain others, the learned Judge observed: “It 
will appear therefore that this w^ord is susceptible of more interpretations 
than one. It may either connote the idea of elusion or the idea of avoidance 
without reference to elusion. We have therefore to see whether there 
is anything in the section itself which w^oulcl help us in determining, what 
it signifies .here”. 

The words “for any reason” placed before the words “escaped 
assessment” in the old section appeared to his Lordship to be highly 
significant and the learned Judge came to the following conclusion. “To 
us in the presence of th<f$e .words, there .appears to be no justification for 
confining the mejming of the word 'escape' to those cases only which have 
not come to the notice of the Income-tax Officer at aU and excluding 
those eases wl^re he%^ his mind but on account of ah error of 

judgment hafjset any of the incQr|e free from assessment. The id^a 
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conveyed by the words 'for any reason* is so wide as to make it impossible 
not to include any case of non-assessment to whichever cause it may be 
due”. His Lordship relied on In re Anylo-Persian Oil Co. Ltd., (1933) 
Cal. 777. 

The question was discussed by a F'ull Bench of the Lahore High 
Court (Addison, Ag. C.J., Dalip Singh and Din Mohammad, JJ.) in 
Madan Mohan Loll vs. Commissioner of Income Tax [(1955), 16 Lah. 
937= (1935) Lah. 742=1935 LT.R. 438]. The Full Bench held (Dalip 
Singh, J., dissenting) that if an item of income is included in the return 
submitted by an assessce during a tax year but is itself unassessed by 
the Income-tax Officer or if assessed in the first instance, the assessment 
is cancelled by any appellate or revisional authority, it escapes assessment 
within the meaning of Sec. 34 and the asscssee can be legally served with 
a notice within one year of the end of that year. By this decision the 
decision of the same High Court in Kishen Kishore vs. Commissioner of 
Income-tax [(1932) 14 Lah. 255= (1933) Lah. 284=1933 l.T.R. 143] was 
overruled. 

See also Commissioner of Income-tax vs. D. R. Naik, (1939) Bom. 
362=1939 l.T.R. 362. 

As has already been noticed, the Judicial Committee in Rajendra Nath 
Mukherjee vs. Commissioner (1934), 61 LA. 10, pointed out that the w'ord 
‘assessment* in “has escaped assessment” in this section does not refer to 
‘ a definite act, the most critical act in the process of taxation**. It is not 
“confined in the statute to the definite act of making an orde!* of assesss- 
ment**, but refers to the course of assessment. See also Maharajadhiraj of 
Durbhanga vs. Commissioner of Income Tax [61 LA. 312= (1934) P.C. 
200] where the words “at the lime of making an assessment” in vSec. 26 (2) 
were taken to mean the whole course of assessment. 

It might be contended that if the word ‘assessment* here referred to 
the whole course of assessment then, in order to escape assessment, 
the item must escape the whole course. Conseqeuently any iiem that came 
under consideration in course of the proceeding but was left out by the 
taxing authorities could not, strictly speaking, be said to have escaped assess- 
ment. Costello, J., seems to have been inclined to this view in In re Burn 
& Co. (1933), 61 Cal. 132=38 C.W.N. 204. Page, C.J., seefns also to have 
been of the same opinion in Commissioner vs. Dey Brothers (1936), 14 
Rang. 228= (1936) Rang, 219 and Commissioner vs. U Lu Nyo, (1933) 
Rang. 350=12 Rang. 118. See also In re Chotay Lai, (1932) All. 83. 

In In re Satyendra Mohan Roy, [(1930) Cal. 627=34 C.W.N. 8l6 

Assessment under wrong 447] Rankin, C.J., made it clear 

head not "'escaped it is not true that income, profits or gains have 

necessarily escaped assessment because they feaW 
not been assessed under the right head. \ v 
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In In re Burn Co, [(1933), 61 Cal. 132==(1934) Cal. 515=7 I.T.C. 
86] Mr. Justice Costello made a distinction between ‘escape assessment* and 
‘escape from assessment’ thus: “The Commissioner seems not to have 
appreciated that the expression ‘escaped assessment’ is not the same as 
‘escaped from’ assessment and that, upon the assumption that there was 
at one time an assessment of the income of Messrs. Burn Co., at the 
proper time, it would scarcely be right to say that they escaped assessment 
in respect of that income at a later period.” 

*‘Iii any Year” — 

The words ‘any year’ in “have escaped assessment in any year” might 
refer to the year in which the final order in assessment would be made. 
Tor no income can be said to have escaped assessment so long as the 
assessment proceeding is pending disposal. See Rajcndranalh Mukherjec 
vs. Commissioner (1933), 61 l.A. 10. Consequently an income escapes 
assessment only when the assessment is concluded and the income in question 
is not included in it, and that event takes place only at the point of time 
when the assessment is otherwise final. Again the words “any year” might 
be taken as meaning the calendar year, that being the ordinary meaning of 
the term “year”. See Sec. 3 (59) of the General Clauses Act (X of 1897). 
The definition, however, is to hold good “unless there is anything repugnant 
in the subject of context” — Sec. 3 of the General Clauses Act. 

The words “any year”, how'cver, have been taken to mean the year 
of assessment. See hi re Burn & Co, [(1933), 61 Cal. 132= (1934) Cal. 
515=7 LT.C. 86] where a Special Bench of the Calcutta High Court 
(per Costello, J.) held that the expression “in any year” means the year 
during which proceedings regarding assessment for that very year should 
liave been initiated. See also Rajendranath Mukherjec vs. Commissioner 
(1933), 61 LA. 10. 

Section 3 (59) of the General Clauses Act (X of 1897) defines “year” 
to mean “a year reckoned according to the British calendar”. 

Context may point to a different meaning. 

Under-assessed — 

See Commissioner of Income Tax vs. U. Lu A^yo (1933), 12 Rang. 
118 and the extract from the Report of the Enquiry Committee' quoted 
above. 

Assessed at too low a rate — 

An assessment of super>tax was completed under Sec. 23 (4) on the 
footing that the assessee was a Hindu undivided family and for that reason 
the first Rs. 25,000 of his income above the first Rs, 50,000 was not charged 
with any supe%tax. Later it was found that the assessee was an individual 
and not the h^d of an undivided family. The Income-tax Officer then 
issued a notke^^ undet SeCi. 34 read with Sec. 58 and asked for a fresh 
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return. As the Income-tax Officer was ot opinion that the last assessment 
could not ;be re-opened, he rejected the return submitted by the assessee 
and determined the super-tax payable on the sum of Rs. 25,000 over which 
no super-tax had been calculated. It was held by the Allahabad High 
Court (Mukherji and Sen, JJ.) that though no portion of the income of 
the assessee had escaped assessment within the meaning of Sec. 34, still 
a sum of Rs. 25000 had been assessed ''at too low a rate'’ and so the 
Income-tax Officer could proceed under Sec. 34 and assess the sum of 
Rs. 25000 to super-tax \In re Chotay Lai (1931), (1932) All. 83=1931 
A.L.J. 1109=5 I.T.C. 466] 

A Special Bench of the Madras High Court has held that in a case 
where the rate is sought to be raised under Sec. 34, an Income-tax Officer 
is not bound to determine afresh the correct taxable income of the assessee 
[F. L. M. P. L. Ptilaniappa Chettyar vs. Commissioner of Income-tax 
(1929), (1930) Mad. 126=58 M.L.J. 23=4 I.T.C. 196] . 

^^Subject of Excessive Relief under this Act” — 

The Income-tax Enquiry Committee observed that “the section needs 
amendment to allow for the rectification of excessive allowances or refunds 
including Double Taxation Relief". 

The sections providing for relief under the Act are the allowance 
clauses of Secs. 7-10, Sec. 48, Sec. 49, Sec. 49A. Sec. 49C, and Sec. 49D. 

Burden of Proof — 

As has already been noticed elsewhere, the burden of proving a fact 
rests on the party who substantially asserts the affirmative of the issue 
and not upon the party who denies it. It is obvious that under Sec. 34 
it is to the interest of the assessee to deny that any part of his taxable 
income, profits or gains has escaped assessment or has been under-assessed, 
etc., while the Revenue’s concern will be to assert that it has. Hence the 
reasonable view to take from the principle enunciated above would be that 
the onus of proving that there has been any escapement, etc., rests on the 
Income-tax authorities. See Commissioner of Income Tax vs. Gopal 
Vaijmth Manohar [(1935), 59 Rom. 626= (1935) Bom. 410=1935 I.T.R. 
372] where both Beaumont, C.J., and Rangnekar, J., expressed the view 
that the burden of proving that income has escaped assessment within the 
meaning of vScc. 34 rests on the Income-tax authorities. 

A Special Bench of the Rangoon High Court (Page C.J„ Mya Bu 
and Ba U, JJ.) has expressed dissent from this view. In the view of 
their Lordships, if under Sec. 34 the onus lay upon the income-tax 
authorities to satisfy the Court upon the facts that income, profits and 
gains had escaped assessment, the result would be that in every case in; 
which proceedings are taken under Sec. 34 the assessee ^ould have an 
appeal from facts [Commissioner of Income-tax vs. Dey Sf Others (1936)t 
14 Rang. 228= (1936) Rang. 219=9 LT.C. 313=1936 LT.R. 209}, ^ 
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Onus of Proof under the English Statute — 

The onus lies on the assessee to satisfy the taxing authorities upon 
sufficient evidence that additional assessments are erroneous. When that 
onus is not discharged the assessment must stand [7\ Hayihornthzvaile 
& Sons vs. Kelly (1927), 11 T.C. 657]. 

Notice under Sec. 34 — 

There is no standard form of notice prescribed in Sec. 34 [per 
Costello,;., inlnre Burn&Co., [(1933), 61 Cal. 132---=:^ (1934) Cal. 515 = 38 
C.W.N. 204=7 I.T.C. 86]. In this case the notice was in the form of a 
letter, instead of being in the common form prescribed by the Central 
Hoard of Revenue, though all the details provided for in that form of 
notice had in fact been dealt with in the letter. It was held that the letter 
bad sufficiently and properly complied with the requirements of Sec. 34. 

If a notice under Sec. 34 is issued another notice under Sec. 22 (2) 
is not necessary. [Fir Bhan. Bamilal vs. Commissioner of Income-tax 
(1936), (1936) Lah. 750=1936 I.T.R. 111]. 

Assess or re-assess such income, profits or gains — 

Section 34 (1) provides for the initiation of proceedings both for 
assessment and for re-assessment. 

Proceedings of the former kind will be resorted to when income, profits 
or gains have escaped full assessment. In the three other cases, that is, 
under-assessment, assessment at too low a rate or excesive relief, re-assess- 
ment proceedings wdll be started. 


Retroactivity of the amendment — 

The amended Sec. 34 will apply to the income, profits or gains which are 
liable to assessment for a year ending prior to the commencement of the 
Indian Income-tax (Amendment) Act, 1939, provided they satisfy the 
requirements of the sub-section. In such a case, however, the old period 
of limitation, that is, one year will prevail, and not eight years. 

Proceedings under this section against non-residents — 

Non-residents can be assessed under this section through their agents. 
The period of limitation is one year. 


Old Section. 

35. \(i) The Commissioner 
„ ^ or Assistant Com- 

of mistake. misstoner may^ at 

any time within one 
year from the date of any order 
passed by him in appeal or, in 


’ Amended by wie Indian Income-tax 
(Amendment!^ Act, 19S8 (III of 

imy ■■ ■■ 


New Section. 

35. (i) ^ [The Commissioner 
or ‘’[Appellate Assistant Com- 
missioner] may, at any time 

’ These words were inserted by Sec. 6 of 
the Indian Income-tax (Amendment) 
Act, 1928 (III of 1928). 

These words were substituted for the 
words “Assistant Commis^onet'’ by 
Sec. 42 of the Indian Inoime-tax 
(Aimndment) Act, (VII of 
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Old Section. 

the case of the Commissioner, 
in revision under section 33 and 
the Income-tax Officer may, at 
any time within one year from 
the date of any demand made 
upon an assessee, on his own 
motion rectify any mistake ap- 
parent from the record of the 
^appeal, revision or assessment, 
as the case may he, and shall 
within the like period rectify 
any such mistake which has 
been brought to his notice by 
'the assessee: 


Provided that no such recti- 
fication shall be made, having 
the effect of enhancing an as- 
sessment unless the ^Commis- 
sioner, the Assistant Commis- 
sioner or the Income-tax 
Officer, as the case may he, has 
given notice to the assessee of 
his intention so to do and has 
allowed him a reasonable oppor- 
tunity of being heard. 


* Amended by the Indian Income-tax 
(Amendment) Act, 1928 (III of 
1928). 


New Section. 

“[within four years] from the 
date of any order passed by him 
in appeal or, in the case of the 
Commissioner, in revision 
under section v?3 and] the 
Income-tax Officer may, 
at any time “[within four 
years] from the date of any 
* [assessment order passed by 
him] on his own motion rectify 
any mistake apparent from the 
record "[of the appeal, revision 
or assesment, as the case may 
be], and shall within the like 
period rectify any such mistake 
which has been ” [l)rought to his 
notice by an assessee] : 

l^rovidcd that no such recti- 
fication shall be made, having 
the effect of enhancing an as- 
.sessment unless ’[the Commis- 
sioner,] the “[Appellate Assi.st- 
ant Commissioner] or the In- 
come-tax Officer, as the case 
may be], has given notice to the 


® These words were .substituted for the 
words “within one year" by Sec. 42 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

* These words were .substituted for the 

words “demand made upon an 
assessee'*, ibid. 

® These w’ords were substituted for the 
words “of the assessment’* by Sec. 6 
of the Indian Income-tax (Amend- 
ment) Act, 1928 (III of 1928). 

® These words were substituted for the 
words “brought to his notice by the 
assessee” by Sec. 42 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

These words were substituted for the 
words “the Income-tax Officer” by 
Sec. 6 of the Indian Income-tax 
(Amendment) Act, 1928 (III of 
1928). 

* These words were substituted for the 

words “ Assistants? Commissioner” : by 
Sec. 42 of the Indian Incdme^ta^ 
(Amendment) Act, 1939 (Vlt of 
1939 ), . . 
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Old Section. New Section. 

assessee of his intention so to 
do and has allowed him a 
reasonable opportunity of being 
heard : 

Provided further that no 
such rectification shall be made 
of any mistake in any order 
pas.sed more than one year be- 
fore the commencement of the 
Indian Income-tax (Amend- 
ment) Act, 1939. j 

(2) Where any such recti- (2) Where any such recti-* 

fication has the effect of re- fication has the effect of reduc- 
ducing the assessment, the In- ing the as.scssment, the Income- 
come-tax Officer shall make any tax Officer shall make any re- 
refund which may be due to fund which may be due to such 
such assessee. as.sessec. 

(3) Where any such recti- (3) Where any such recti- 

fication has the effect of en- fication has the effect of en- 
hancing the assessment, the In- hancing the assessment, the In- 
come-tax Officer shall serve on come-tax Officer shall serve on 
the assessee a notice of demand the assessee a notice of demand 
in the prescribed form specify- in the prescribed foi m specify- 
ing the sum payable, and such ing the sum payable, and such 
notice of demand shall be deem- notice of demand shall be deem- 
C(.l to be issued under section 29, ed to be issued under section 29, 
and the provisions of this Act and the provisions of this Act 
shall apply accordingly. shall apply accordingly. 

• This proviso was added by Sec. 42 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

History — 

In Act VII of 1918, Sec. 26 provided for the rectification of mistake. 

It ran as follows: — 

‘'The Collector may, at any time within one year from the date 
of any demand upon an assessee, rectify any mistake in connection 
therewith which has been brought to his notice by such assessee, 
and make a refund to such assessee in respect thereof”. 

In Act XI of 1922 the section was amended “in order to allow the 
assessor to rectify mistakes of his own motion as well as on the application 
of the assessee, to provide that he shall rectify his mistake when, it is 
brought to his notice by an assessee, and to make it clear that the word 
‘mistake* refers only to a mistake which is patent from the facts or docu- 
ments which were h^fore the assessor when he passed the ori|jin^l 

164 -v-'V: /■■■Vv ■ . ■ • " 
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assessment order, and that this section does not confer a general power 
cf review or authorise any assessee to introduce new facts^’. 

Section 35 as it stood originally in this Act of 1922, however, 
empowered only the Income-tax Officer and none else to rectify mistakes. 
Neither the Commissioner nor the Assistant Commissioner had any 
power to rectify mistakes in orders passed by them on appeal or revision 
under Sec. 33. This defect was remedied by Sec. 6 of the Indian Income- 
tax (Amendment) Act, 1928 (III of 1928), which laid down as follows: — 

6. “In sub-section (1) of Sec. 35 of the said Act, — 

(o) before the words “The Income-tax Officer may” the following 
words shall be inserted, namely: — 

‘'The Commissioner or Assistant Commissioner may, at any 
time within one year from the date of any order passed by 
him in appeal or, in the case of the Commissioner, in revision 
under Sec. 33 and”; 

(b) for the words “of the assessment” the words “of the appeal, 

revision or assessment, as the case may be”, shall be 
substituted ; 

(c) for the words “such assessee” the words “the assessee” shall 

be substituted; and 

(d) in the proviso, for the words “the Income-tax Officer” the 

words “the Commissioner, the Assistant Commissioner or the 
Income-tax Officer, as the case may be”, shall be substituted”. 
(Appendix, p. ceexliv. Sec. 6). 

The changes that have been made by the Amendment Act of 1939 
(VII of 1939) are mainly minor, the important one being the extension 
of the period for rectification from one year to four years. It may be 
noted here that the Income-tax Enc|uiry Committee recommended exten- 
sion of the period to six years, but that the Select Committee fixed the 
period now prescribed in the Section. 

In the opinion of their Lordships of the Judicial Committee the 
provisions of Sections 34 and 35 are exhaustive and prescribe the only 
circumstances in which and the only time in which such fresh assessments 
can be made and fresh notices of demand can be issued [Commissioner of 
Income-tax vs. Khemchand Ramdas (1938), 65 LA. 236= (1938) P.C. 
175=1938 T.T.R. 414]. 


Old Section. 

36. In the determination 

Tax to be amount of 

calculated tax or of a refund 
payable under this 
Act, fractions of an 
anna less than six pies shall be 


New Section. 

36. In the determination of 
the amount of tax or of a 
refund payable under this Act, 
fractions of an anna less 
six pies shall be disregarded, 
and fractions of an anna eqiial 
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Old Section. 

disregarded, and fractions of 
an anna equal to or exceeding 
six pies shall be regarded as 
one anna. 

Old Section. 

37 . The Income-tax Officer, 

„ , Assistant Commis- 

take evi- sioner and Comniis- 

denceon sioner shall, for the 

oath, etc. r ^ u • 

purposes of this 
Chapter, have the same powers 
as are vested in a Court under 
the Code of Civil Procedure, 
1908, when trying a suit in 
respect of the following 
matters, namely: — 

(o) enforcing the attend- 
ance of any person 
and examining him on 
oath or affirmation ; 

(b) compelling the pro- 
duction of documents ; 
and 

(c) issuing commissions 
for the examination of 
witnesses, 

and any proceeding before an 
Income-tax Officer, Assistant 
Commissioner or Commissioner 
under this Chapter shall be 
deemed to be a “judicial pro- 
ceeding” within the meaning of 
sections 193 and 228 ^and for 
the purposes of section 196 of 
the Indian Penal Code. 

* Inserted by the Indian Income-tax 
(Second Amendment) Act, 1930 
(XXII of 1930). 


New Section. 

to or exceeding six pies shall be 
regarded as one anna. 


New Section. 

37 . The Income-tax Officer, 
’[Appellate Assistant Commis- 
sioner] and Commissioner shall, 
for the purpo.ses of this 
Chapter, have the same powers 
as are vested in a Court under 
the Code of Civil Procedure, 
1908, when trying a suit in 
respect of the following 
matters, namely : — 

(a) enforcing the attend- 
ance of any person and 
examining him on oath 
or affirmation; 

(b) compelling the produc- 
tion of documents ; and 

(c) issuing commissions 
for the examination of 
witnesses, 

and any proceeding before an 
Income-tax Officer, ’ [Appellate 
Assistant Commissioner] or 
Commissioner under this 
Chapter shall be deemed to be 
a “judicial, proceeding” within 
the meaning of sections 193 and 
228 “[and for the purposes of 
section 196] of the .Indian 
Penal Code. 

* These words were substituted for the 

words “Assistant Commissioner" by 
Sec. 43 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

* These words and figures were inserted 

by Sec. 6 of the Indian Income-tax 
(Second Amendment) Act, 1930 
(XXII of 1930) . 
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History — 

Section 37 as it stood originally in Act XI of 1922 did not contain the 
words '"and for the purposes of Sec. 196*’. In Lalmohan Saha vs. The King- 
Emperor (1927), 31 C.W.N. 996, the petitioner Lai Mohan Saha as a 
iTiCmber of a firm produced before the Income-tax Officer certain books 
}/Urporting to be account books of the firm. The petitioner attended before 
ihe Officer in question for the purpose of explaining the accounts contained 
in the said books. The books were found to be false and the petitioner was 
prosecuted and convicted under Sec. 196, I. P. C. It was held by the High 
Court that having regard to vSec. 37 of llie Indian Income Tax Act which had 
no reference to Sec. 196, I. P. C., the conviction could not be sustained. It 
was observed : “As we read Sec. 37, it seems to us to be clear that the 
legislature has, for the purpose of punishing offences under Secs. 193 
and 228 I.P.C. (and no others), converted proceedings before the officers 
mentioned therein whicli are not judicial proceedings ordinarily into 
‘judicial proceedings*. vSection 37, being a penal section, has to be 
construed strictly, and as will be seen there is no reference what so- 

ever in the Section itself to Sec. 196 of the Indian Penal Code. Therefore 
having regard to the terms of Sec. 37, it cannot be said that the pro- 
ceedings which took place before the Additional Income-tax Officer on 

the production of the account books on the two dates were ‘judicial 

proceedings*.** 

After this decision the Section was amended by Act XXTI of 1930 
by which the words “and for the purposes of Sec. 196’* were added. 
English law: See Sec. 144 of the English Act of 1918. 


Soction explained : — 

For the purposes of this Chapter: Chapter IV of the Income Tax Act 
1922— Secs. 18 to 39. 

Same powers as are vested in a Court: The Income Tax authorities 
are not converted into Courts for all purposes. They are only vested 
wdth certain powers of a Court. 

Powers Vested in a Court under the Code of Civil Procedure — 

(a) (i) for enforcing the attendance, etc. See Order 16 of the 

Code of Civil Procedure 

(ii) for examining on oath, etc. — Orders 18 and 19, C, P. C. 

(b) for compelling the production of documents — Order 13, C. P. C. 

(c) for issuing commissions, etc. — Order 26, C. P. C. 


Old Section. 


38 . 

Power 1 0 
call for 
informa- 
tion. 


The Income-tax Officer 
or Assistant Com- 
missioner may, for 
the purposes of this 
Act,— 


New Section. 

38 . The Income-tax Officer 
or Assistant Commissioner 
may, for the purpovses of this 
Act— 
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Old Section. 

(1) require any firm, or 
Hindu undivided 
family to furnish him 
with a return of the 
members of the firm, 
or of the manager or 
adult male members 
of the family, as the 
case may be, and of 
their addresses: 

(2) require any person 
whom he has reason 
to believe to be a 
trustee, guardian, or 
agent, to furnish him 
with a return of the 
names of the persons 
for or of whom he is 
trustee, guardian, or 
agent, and of their 
addresses ; 

'(J?) require any person 
whom he has reason 
to believe to be en- 
gaged in business, to 
furnish him with a 
return contai n i n g 
particulars of the 
location ami style of 
his principal place of 
business, and of his 
branch businesses, if 
any, the names and 
addresses of his 
partners in any busi- 
ness, and the extent of 
hus own share afid the 
shares of all such 
partners in the profits 
of such business or 
businesses. 

' Inserted by the IiuSan Income-tax 

(Second Amendment) Act, 1933 

(XVlIl of 1933), 


New Section. 

(1) require any firm, or 
Hindu undivided 
family to furni.sh him 
with a return of the 
mcmliers of . the firm, 
or of the manager or 
adult male members of 
the family, as the case 
may be, and of their 
addresses ; 

(2) require any person 
whom he has rea.son to 
believe to be a trustee, 
guardian, or agent, to 
furnish him with a 
return of the names of 
the persons for or of 
whom he is trustee, 
guardian, or agent, and 
of their addresses; 

*^[(3) require any asses.see to 
furnish a statement of 
the names and ad- 
dresses of all persons 
to whom he has paid in 
any year rent, interest, 
commission, royalty 
or brokerage, or any 
annuity not being an 
annuity taxable under 
the head ‘Salaries’, 
amounting to more 
than four hundred 
rupees, together with 
particulars of all such 
payments made.] 


This clause was substituted by Sec. 44 
of the Indian Income-tax (Amend- 
* ment) Act, 1939 (VII of 1®9). 
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Sec. 38 (2).— It is sometimes contended that th^ provisions 
contained in this sub-section signify that the trustees, guardians and agents 
are chargeable only on behalf of the beneficiaries and principals. See the 
Currimhhoy Baronetcy Trnst Case (1934), 61 LA. 209. The Judicial 
Committee overruled such a contention. . 

The origin of this sub-section may be traced to Sec. LXXXI of Act 
XXXII gf 1860, aiid the basis of the above contention might have been 
supplied by Secs. LXXIX and LXXX of that Act. See App. page xxi. 
See also See. XCIII of that Act — ^App., page xxiv. For corresponding 
provisions in the subsequent Acts, see Sec. 13 of Act IX of 1869 (App. 
page ciii), Secs. 14 and 16 of Act XVI of 1870 (App. page ^xix), Sec. 
19 of Act XII of 1871 (App. page cxxxviii), and Secs. 18 and 20 of 
Act VITI of 1872 (App. page clvi). In all the.se Acts the corresponding 
provision was contained in the Special Chapter. Act TI of 1886 made 
similar provision in its Sec. 42 while making miscellatieou.i; i)rovisions. 
Act VII of 1918 placed it in its Sec. 28. 


Old Section. 


New Section. 


Power to 
inspect the 
register of 
members 
of any 
company. 


39. The Income-tax Officer 
or Assistant Com- 
missioner, or any 
person authorised 
in writing in this 
behalf by the In- 
come-tax Officer or Assistant 
Commissioner, may inspect and, 
if necessary, take copies, or 
cause copies to be taken, of any 
register of the members, deben- 
ture-holders or mortgagees of 
any company or of any entry in 
such register. 


39. The Income-tax Officer 
or Assistant Commissioner, or 
any person authorised in writ- 
ing in this l)ehalf by the 
Income-tax Officer or Assistant 
Commissioner, may inspect 
and, if necessary, take copies, 
or cause copies to be taken, of 
any register of the members, 
debenture-holders or mort- 
gagees of any company or of 
any entry in such register. 


See Sections 36 (^re Inspection of register of members), and 124 
(re Right to inspect copies of instruments creating mortgages, ett.) and 125 
(re Right to inspect the register of debenture-holders and to hayeicopies 
trust deed) of the Companies Act, 1913. 



CHAPTER V. 

I jABlI^lTY IN SPKCIAT^ CASES. 

Introductory — 

The provisions contained in this chapter dealing with the question of 
liability in Some special cases may be traced to certain sections of the 
English Income Tax Statute of 1842. See App. page xdv seq., Secs. 
XU to XLV. The first Indian Statute (Act XXXII of 1860), modelled 
as it was on the Emglish Statute of 1842, substantially borrowed these 
provisions for its Part VI, Secs. LXXVIl to XCVI, which purported to 
contain ‘Trovisions as to Trustees and special classes of persons chargeable”. 
See App. pages xx to xxv. Under that Act, trustees and guardians of 
certain incapacitated persons ‘‘having the direction, control or management 
of the property or concern of” stick persons were chargeable to tax “in 
like manner and to the same amount as would be charged to” such 
incapacitated person, if not incapacitated. In the case of non-residents 
the persons chargeable were the non-residents themselves but were charge- 
able in the name of Agents, Factors or Receivers of the profits through 
whom the non-residents were in receipt of any profits or income chargeable 
under the Act. The case of the Receiver or manager (1) appointed by 

any court in India or (2) having the direction and control of any 

property in respect whereof a Duty was charged by the Act, was dealt with 
in Section LXXXIV (App., page xxii). These persons were chargeable 
“whether the title to such property shall be uncertain or not, or subject 

to any contingency or not The next two sections dealt with the 

cases of Court of Wards and Administrator-General. 

Act IX of 1869 by its Sec. 12 made similar provisions. See App., 
page ciii. There again the cases of incapacitated persons and of the non- 
residents were dealt with separately, and chargeability in the two cases 
was placed on different footings. In the case of incapacitated persons, 
the t3tds|ee, guardian, curator or committee were chargeable “having the 
control 6^ the property” of such incapacitated persons. In the case of 
non-rilsMents the non-resident was chargeable (1) in the name of the 

agent (2) through whom he was in receipt of any income .chargeable 

See also Sec. 13 of Act XVI of 1870 (App., page cxix). This 
Act XVI of 1870 by its Se^. 15 made provisions for charging the Receivers 
or Managers “appointed by any court in India, the Court ot Wards, the 

Administrator General .and the official Trustee” “in respect 

of all income and profits officially in their possession or under their control”. 
(App., page cxix). See also ^ecs. 18 and 20 of Act XII of 1871 (App., 
page cxxxviii). Secs. 17 and. 19 of Act VIII of 1872 (App., page clvi), 
and Secs, 20; 21 and 22 of Act II of 1886 (App., page clxxi and clxxii). 
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Hitherto^ , 

(1) cases of inca 5 )acitatcd persons were kept distinct from >those 

of non-residents; ^ ^ - - 

(а) incapacitated persons were a minor, lunatic^ idiot, or a 
, married wdinaii subject to the law of England ; 

(б) incapacitated piersons might or might not be . residents in 

British India: in either case, their case stood oii a footing 
different from that of a non-resident not ynder apy such 
incapacity. r 

(2) In the case of incapacitated persons — 

(а) the guardians, etc., were themselves chargeable to Tax; 

(б) only the extent of their liability w^as measured by the 

hypothetical liability of the incapacitated persons ; 

(c) the condition of their chargeability was their “having the 
^ control of the property of“ the incapacitated persons. 
Compare Williams vs. Singer, (1921) 1 A.C. 65, per 
Lord Cave; and Currimbhoy Baronctev Trust case 
(1934), 61 I. A. 209. 

(3) In the case of non-residents — 

(а) non-residents themselves were chargeable-^biit chargeable 

in the name of the agent ; 

(б) the condition of chargeability was the non-residenVs ‘%fing 

in receipt through” the agent “of any income chargeable 

(c) the extent of liability “in like manner and to the like amount 
as he would be charged, if resident in British India and 
in actual receipt of such income"'. % 

(4) Receivers or Managers were chargeable — , 

(а) if appointed by any court in India 

(б) in respect of all income officially in their possession or 

under their control. 

(5) The Court of Wards, the Administrators General of .Bengal, 

Madras and Bombay, and the Official Trustees were <^^6able 
in respect of all income officially in their pos^^mon^^r 
under their control. 

Then came Act VII of 1918 which made the corresponding provisions 
in its Chapter IV, Secs. 31 to 34. See App., pages ccxxxii and ccxxxiii. 
This Act introduced the following material alterations: — 

1. In the case of incapacitated persons the basis of chargeability of 
any guardian, trustee or agent became his being in receipt 
on behalf' of the incapaci^ted person of any interne 
chargeable, (as against his having the control of the pr«^>ef^ 

■ -of the minor, eti.)*'--' ' 
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2i A n®.n-rcsident having a guardian, trustee or an agent in receipt 
pn his behalf of any inconiie chargeable under this Act was 
placed in the same position as the incapacitated persons. 

3/ (a) A non-resident remained chargeable as before in the name 
of an agent only in respect of profits or gains accruing or 
arising to the non-resident .through or from any business 
connection in India (Sec. 33). 

(6) r^.rovi§ion was made for treating a person as agent though as 
a matter of fact he may not be an agent in the hitherto known 
« meaning of the term. 

Act XI of 1922 in its corresponding Chap. V, Secs. 40 to 43, re-enacted 
these provisions almost verbatim from Act VII of 1918. Act VII of 1939 
has introduced some material changes. 

In A. H. Forbes vs. Secretary of State [(1914), 42 Cal. 151= (1915) 
Gal. 621=1 I.T.C. 8) Sir Lawrence Jenkins, C.J., explained the scope and 
implication of the corresponding provisions contained in Act II of 1886. 
In th|it case the appellant was an executor to the estate of a deceased person 
and income-ta^^ was realized from him in respect of the income of the 
said estate. His contention was that though that which had been taxed 
was^ income within the meaning of the Act, still because the recipient was 
an executor, no tax was payable. He called in aid Secs. 20-23 of the Act 
(Act li . of 1886). As to the scope of these sections Jenkins, C.J., 
observed: /*They deal with a special class of cases, and principally of 
persons who by incapacity arising from some personal dcicct or non- 
residence are unable to be approached and dealt with directly, and the 
sections provide that trustees, guardians, committees, agents and so forth 
may be dealt with in their places. They further make a special provision 
for Receivers or Managers in whom no property vests and also the Court 
oif Wards, Administrators-General and Official Trustees. But if it be 
argued from this that it affords an indication that income accruing to an 
executor under the will of a testator is not liable to be taxed, I am of 
opinion that the argument has no value and no force”. . 

Thie learned Chief Justice further observed that there was no personal 
cxemf^op in the Income Tax Act of which an executor as such could take 
advarrta^. 

See ante, notes under the head "Trust Income”, pp. 549, 591, et seq. 
See also Sec. 24B and Sec. 41. 

Machinery Chapter — 

Before amendment this whole "chapter was taken to be a machinery 
chapter only and not a charging one, so that the liability of the persons 
in respect of whose incothe others were made liable to taxation did not 
cease. Or, more accurately,'* the chapter provides ah additional machinery 
for certain special provisions are in augihtatation of the 
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powers of the Revenue and not in limitation of them. These Are provisions 
’made to supply an additional machinery in case the ordinary machinery 
fails. See per Rowlatt, J., in Inland Revenue vs. Huni [(„1^3), 8 T.C. 
466, (1923) 2 K.B. 563]. . 

Referring to Sec. 40 of the Indian Statute of 1922, Mr. Justice 
Addison observed in the HoW^Trust case, (1929) Lah. 929: '‘Section. 40 
is merely a machinery section, making the trustee liable for beneficiart^sk 
in certain cases where the beneficiaries are difficult or impossible, to get 
at, and where the trustee acts as a conduit-pipe for tlie conveyance of the 
income to the beneficiaries. It does not affect the charging Secs. 3 and 
10 of the Indian Act under which the trustees as an association of 
individuals, carrying on a business, are liable to be assessed in respect 
of the gains of the business carried on by them’’. Sec Hots Trust vs. 
Commissioner, (1930) Lah. 929; Saldhana vs. Commissioner (1932), 55 
Mad. 891 =“(1932) Mad. 378; Keshordeo Chamria vs. Commissioner 
(1933), 43 C.W.N. 1009=(1939) (P.C.) 163. By reason of the added 
proviso it may be contended that in the other cases, namely, in the cases 
of a minory lunatic or idiot having a guardian or a t^stec entitled to 
receive any income on behalf of such minor, lunatic or idiot, the latter shall 
no longer be liable to be taxed directly. Of course, they may be taxed 
direct if there is no guardian of the description contemplated by this 
section. Sec Rex vs. Newmarket Commissioners (1915-16), 7 T.C. 49, 
(1916) 1 K.B. 788. 

. The Proviso, however, seems only to enact what has always been 
understood to be the law in this respect. 

As has been pointed out above, vSec. 41 and the subsequent chain of sec- 
tions of the English Act of 1842 contained similar provisions. With refer- 
ence to them it was i)ointed out that these arc not to be treated as inigpsjj|jg 
limitations upon the wide terms of Schedule D. They were not intericled 
to be limiting sections, but were enabling ones giving powers to the 
Commissioners, if they were unable to get at the principal, to secure the 
liability of the principal through the agent. Sec Tisc^Uer vs. Apthorpe 
(1885), 2 T.C. 89; Whitney vs. The Commissioners of Inland Revenue 
(1925), 10 T.C, 88, (1926) A.C. 37. In Tischler vs. Apthorpe - K. L. 
Smith, J., observed: “I am clearly of opinion that Sec. 41 was not passed 
in derogation of the rights of the Revenue, but w^as passed to aid them”. 
Lord Esher, M.R., in Werle vs. Colquhoun (1888), 2 T.C. 402, (412), 
20 Q.B. 753 said: “I do not think that the right to assess is limited by 
Sec. 41 which is only machinery”. Similarly in Brooke vs. Inland Revenue 
(1917), 7 T.C. 268 Atkin, J., held *‘in the case of a non-resident they 
are not re.stricted to the means provided by Sec. 41”,,..... “You have 

to look at the Schedule. and the section. Imposing it, v/hich GonfeirS 

the wide powers, and the wid^ liability, as still existingj and not iii any 
way cut down by subsequent sections whichvmay be utilized in particiil^^^ 
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cases, but which are utilized in the cases where they are of service to the 
Revenue”. 

General Remarks — 

The reason why trustees, guardians and the like are made liable for 
the beneficiaries, wards and the like is to be found in the common canon of 
taxation that once liability to tax is ascertained, some means, must be found 
ritualizing the tax or, to put it in the words of Lord Dunedin, *'once it is 
fixed that there is liability, it is antecedently highly improbable that the 
statute should not go on to make that liability effective” [Whiincy vs. The 
Commissioners of Inland Revenue, (1924-25), (1926) A.C. 37 at p. 52; 10 
T.C. 88 atp. 110]. 

.11 is Lordship sketched out the three stages in the imposition of a tax: 
''there is the declaration of liability, that is the part of the statute which 
determines what persons in respect of what property arc liable. Next, 
there is the assessment. Liability docs not depend on assessment. 
That, ex hypothesis has already been fixed. But assessment particular- 
ises the exact sum which a person liable has to pay. Lastly, come the 
methods of recovery, if the person taxed docs not voluntarily pay.” 
According to his Lordship, the second stage brings in the machinery provi-n 
sions, liability having already been fixed. 

Lord Dunedin was dealing with the question of super-tax liability dealt 
with in Sec. 7 of the English Income Tax, 1918. The noble Lord observ^ed 
that this section dealt with the second stage. He looked upon the several 
sub-sections to this section "as mere aids to the Special Commissioners in 
their task, and not as conditions of their power”. That power, according 
to him, was conferred by sub-section (1). "The power given to charge a 
resident abroad in the name of a person acting on his behalf in the United 
Kingdom did not prevent a direct assessment on that person if he was in 
effect found in the United Kingdom ” 

In this case the appellant was an American subject. He was resident 
in America and had no residence in the United Kingdom. He and his wife 
v/cre the holders of large blocks of shares in a British Company from which 
they received dividends every year. The income-tax authorities served upon 
him by registered post at his New York address notices to make returns 
of his income for super-tax purposes for the years 1917-18 to 1920-21 
inclusive. As the Appellant did not submit returns the authorilies made 
assessments upon him for these years to the best of their judgment, notices 
of assesments were sent to him by registered post at his New York address. 
It was held by a majority in the House of Lords that a person not resident 
in the United Kingdom, whether British or alien, whose income liable to 
income-tax Til the United" Kingdom for the preceding year exceeds the 
super-tax limit is liable to; super-tax in respect of such income and that he 
is assessable thereto in his own name and that the assessments in question 
had been properly made oii the appellant * 
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See also Commissioners of Inland Revenue vs. Pakenham & Others, 
(1928) 1 K.B; 118=13 T.C. 573 (603); and White vs. Whitcher, (1927) 
13 T.C. 202=(1928) 1 K.B. 453. 

Sec. 38 (2) — Its Implication — 

It is sometimes contended that the provisions in Sec. 38 (2) of the 
Income Tax Act, by which trustees, guardians and agents arc required to 
furnish the Income-tax Officer or Assistant Commissioner with a return of' 
the names and addresses of their beneficiaries or principals, imply that 
trustees are to be taxed only in the cases contemplated by Sec. 40, namely, 
on behalf of the beneficiaries. Such a contention was, however, negatived 
by the Judicial Committee in the Currimbhoy Baronetcy Trust case [61 I. A. 
209= (1934) P.C. 116=7 I.T.C. 195]. See post. 

See also ante, notes under Sec. 38. 


Old Section. 

40. In the case of any guar- 

Guardians, dian, trustee or 

trasteesand agent o£ any 

agents. person being a 

minor, lunatic or idiot or re- 
siding out of British India (all 
of which persons are herein- 
after in this section included in 
the term “beneficiary”) being 
in receipt on behalf of such 
beneficiary of any income, pro- 
fits or gains chargeable under 
this Act, the tax shall be levied 
upon and recoverable from such 
guardian, trustee or agent, as 
the case may be, in like manner 
and to the same amount as it 
would be leviable upon and re- 
coverable from any such bene- 
ficiary if of full age, sound 
mind, or resident in British 
India, and in direct receipt of 
such income, profits or gains, 
and all the provisions of this 
Act shall apply accordingly. 


New Section. 

40. In the case of any guar- 
dian, trustee or agent of any 
person being a minor, lunatic or 
idiot or residing out of British 
India (all of which persons are 
hereinafter in this section in- 
cluded in the term beneficiary) 

^ [being entitled to receive on 
behalf of such beneficiary any 
income], profits or gains 
chargeable under this Act, the 
tax shall be levied upon and re- 
coverable from such guardian^ 
trustee or agent, as the Case 
may he, in like manner and to 
the same amount as it would be 
leviable upon and recoverable 
from any such beneficiary if of 
full age, .sound mind, or resi- 
dent in British India, and in 
direct receipt of such income, 
profits or gains, and all the pro- 
visions of this Act shall apply 
accordingly: 

* These wbrds were substituted for r^e 
words “being in receipt on bd»U o' 
such bojcficiary of any income** W 
Sec. 45 of the Indian InctwafetWI 
(Amendment) Act, 1^9 (VU: ^ 
1939).' 
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New Section. 

®[ Provided that in the case 
of a beneficiary being a person 
residing out of British India 
the tax may be levied upon and 
recovered from him direct.] 

^ This proviso was added by Sec. 45 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

History- 

See above, the introductory note to this Chapter. 

English Law — 

The relevant provisions in the English Act are contained in Rules 4-14 
of the General Rules, of which Rules 4 and 5 are quoted below: — 

4. “The trustee, guardian, tutor, curator, or committee of any incapacitated person 
having the direction, control, or management of the property or concern of any wsuch 
person, whether such person resides in the United Kingdom or not, shall be assessable 
and chargeable to tax in like manner and to the like amount as that person would be 
assessed and charged if he were not an incapacitated person. 

5. A person not resident in the United Kingdom, whether a British subject or 
not, shall be assessable and chargeable in the name of any vsuch trustee, guardian^ 
tutor, curator, or committee or of any factor, agent, receiver, branch, or manager, 
whether such factor, agent, receiver, branch, or manager has the receipt of the profits 
or gains or not, in like manner and to the like amount as such non-resident person 
would be assessed and charged if he were resident in the United Kingdom and in the 
actual receipt of such profits or gains'*. 

Sec also Sec. 161 of the English Act of 1918. 

As regards the method of delivery of returns and lists see Secs. 101 
and 103 of the English Act. 

Notice may also be taken of Rule 1, of the Miscellaneous Rules 
applicable to Schedule D of the English Act, which runs as under: — 

‘Tax under this Schedule shall be charged on and paid by the persons or bodies 
of persons receiving or entitled to the income in respect of which tax under this 
Schedule is hereinbefore directed to be charged”, 

English and Indian Law compared — 

InAhe Hots Trust case [(1930), (1930) Lah. 929=5 I.T.C. 8] 
Addison, J., observed that '‘there is no essential difference between the 
law here and in England'' and that, therefore, the general principles under- 
lying English decisions can be applied in India. This statement, however, 
not strictly accurate and the Judicial Committee have issued a note 
of warning against the practice of taking the help of the English law to 
interpret the income-tax law in India. See Shaw Wallace & Co, case 

( 1932); 59 LA. m 
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Change after amendment of 1939 — 

The changes introduced in the section will be evident from the 
following notes on Clause 43 of the Amendment Bill by which the section 
was amended:— 

‘^Clause 43 amends Sec. 40 so as to make it clear lhat an assess- 
ment can be made on a non-resident direct instead of on his resident 
agent. Further, in order to cover all cases, it changes the bases of 
assessment on the guardian, trustee or agent from assessment on 
what he receives to assessment on what he is entitled to receive, on 
the beneficiary's behalf" — Notes on Clauses. 

Old and New Sections Compared — 

1. Both require that the person principally liable is a minor, lunatic 
or idiot or is a person residing out of British India. 

2. Both, call the person principally liable beneficiary. 

3. Both fix the liability on any guardian, trustee or agent of the 
person principally liable {i.e., of the beneficiary). 

4. Both say that the tax shall be levied upon and recoverable from 

such guardian, trustee or agent in like manner 

and 

to the same amount 

as it would be leviable upon and recoverable from any such beneficiary. 

5. Both before and after the amendment of 1939 the chargeability 

cA the income, profits or gains must be determined with reference to the 
beneficiary minor, lunatic or idiot or non-resident). The amount 

of tax shall also have to be determined with reference to these persons. 

See, in this connection. Commissioner of Inland Revenue vs. Pakenham, 
(1927) 1 K.B. 594, (1928) 1 K.B. 118. 

6. Both make these persons liable in respect of all income, profits or 
gains irrespective of the heads of income. 

7. But under the old section a guardian, trustee or agent was liable 
only 'being in receipt on behalf of such beneficiary of any income, profits 

or gains chargeable Their liability was thus limited to income, 

profits or gains in hand. 

Now under the amended section they are made liable "being entitled 
to receive on behalf of such beneficiary any income, profits or gains charge- 
able 

iV.S. — The new section is more limited in its operation in one way* 
A guardian of the person of a minor, for example, who is not entitled to 
receive any income on behalf of the minor, shall not be liable to tax tinder 
this section though in actual receipt of the income. The Section would 
have been more comprehensive if it said “being in receipt of or being 
entitled to receive on behalf of such beneficiary any income, profifs:^^ 
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gains chargeable”. Compare Rule 1 of the Miscellaneous Rules, Schedule 
D of the English Act. 

Guardian — 

A guardian may be (i) of property or (ii) of person. The distinction 
between their respective jurisdictions is that while the former is entitled 
to receive on behalf of the minor any income, profits or gains, the latter 
is not so entitled to receive any income, having merely the control of the 
person of the minor. The latter, however, may be in actual receipt of 
an income on behalf of the minor. This distinction was not relevant 
under Sec. 40 before the amendment, since that required the guardian, 
trustee or agent to be in receipt of such income. Under the new section 
the guardian, along with others of his class, is required to be entitled to 
receive income on behalf of the minor. That being so, the jurisdictional 
distinction between a guardian of property and a guardian of person 
becomes material. It seems that Sec. 40 as it stands now cannot apply 
in the case of a guardian of person, who is not entitled to receive income 
on behalf of the minor. 

For the position of a guardian in relation to the income of the ward 
see Commissioners of Inland Revenue vs. Pakenham & others, (1928) 
A.C. 252. 

Trustees — 

It has been noted already that under Sec. 40 trustees are liable for the 
beneficiaries in some special cases only. 

The general position of a trustee in relation to the trust income both 
here and in the United Kingdom has been discussed at length under Sec. 
3 under the head ‘'Trust Income”. |See pages S9U597]. That position 
may, roughly .si)eaking, be summed up in the well-known observations of 
Viscount Cave in Williams vs. Singer, (1921) 1 A.C. 65: “The person 
charged with tax is neither the trustee nor the beneficiary as such, but 
the person in actual receipt and control of the income which it is sought 
to reach”. Of course, who will in fact be in actual receipt and control 
of the income depends on the law of trust prevailing in a particular country. 
See Garland vs. Archer-Shee, (1931) A.C. 212=15 T.C. 693. In the 
course of the discussion referred to above, the leading English and Indian 
cases on the point have been taken notice of. Below are given a few more 
to make the idea quite clear. 

A father placed a certain fund in trust with directions to the trustees 
to take out an educational endowment assurance policy on the life of his 
daughter, in order to provide an annuity for four years from the date 
when she attained the age of fifteen. After the termination of those four 
years the income of the trust fund was to be used for the further education 
of the daughter until she was twenty-one ; and when she attained majority 
the trusit fund was to^^b^ over to her. But in the event of her death 
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before attaining majority, the trust fund was to go back to the father. 
In accordance with the directions a policy was taken out by the trustees 
ill 1927. The respondents on behalf of the daughter claimed repayment 
of income-tax deducted from the trust income for the year 1928-29 on 
the ground that it was her income and that she was not liable to tax. It 
was held that the income in question was not income of the daughter 
[Commissioners of Inland Revenue vs. John Dezvar, (1931) A.C. 566= 
16 T.C. 84]. 

Under a settlement a lady (the Respondent) on her attaining the age 
of 21 became entitled to a life interest in trust funds, which included the 
accumulated income arising from those funds during her minority. The 
respondent preferred a claim under Sec. 25 of the English Income Tax 
Act, 1918, to repayment of the tax paid or deducted in respect of the 
income arising during her minority from the settled funds, including the 
income arising from the invested accumulations. It was held that the 
income from the settled funds had been ‘^accumulated for the benefit of’’ 
the Respondent within the meaning of Sec. 25 of the English Act, although 
her interest in the accumulations was that of a life tenant only [Dale vs. 
Mitcalfc (1928) 1 K.R. 383=13 T.C 41]. 

Agent — 

In vSecs. 42 and 43 the word “agent” refers not to any person who 
is an agent in the strict sense of the term in law, but to any person who 
from his connection with the real assessee, a non-resident person, may be 
deemed to be an agent for the purposes of the sections. In Section 40, 
how^cver, it seems the word ^agent’ means a person who comes under that 
category as defined in the Indian Contract Act. 

In 77. Plunkett vs. Narayati Parashram Pidlu (1896), 22 Bom. 332 
= 1 I.T.C. 1, which was a case under Sec. 21 of the Income Tax Act of 
1886, the Bombay High Court held that under that section, which provided 
for the charging of non-residents in the name of their agents, the liability 
of an agent of a company not resident in British India but in receipt 
through such agent of income chargeable under the Act, to pay income-tax 
assessed on him as such, w^as personal and that this liability was not 
conditional upon his having funds of the company in his hands. 

Taxation of Guardian, Trustee and Agent independent of this Section— 

It has already been noticed that this section is more or less a machinery 
section and not a charging section so that it does not affect the chafgeability 
of trustees under the appropriate charging sections. See the Hotjs Trust 
case, [11 Uh. 124=(1930) Lah. 929=5 I.T.C. 8]. Further, Sec. 40 and 
the following sections have been held to be enabling sections, that is, the 
Income-tax Officers can take steps to assess the trustees or guardians as 
representing their separate beneficiaries, as the case may be, if they so 
choose; but there is nothing in the sections to compel the taxing afithprilic^^ 
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to resort to them [Commissioner of Income Tax vs. Mrs. /. F. Saldhana 
(1932), 55 Mad. 891 = (1932) Mad. 378=6 I.T.C. 114]. 

In the Currimbhoy Baronetcy Trust case [(1934), 60 I.A. 209= (1934) 
P.C. 116=7 I.T.C. 195] the Judicial Committee also made the scope of 
this section quite clear. It was contended before their lordships that the 
existence of Sec. 38 (2) and Sec. 40 of the Indian Income Tax Act 
supported a construction of that Act which would exclude trustees in 
other cases. Their Lordships negatived such a contention. Sir Sidney 
Rowlatt who delivered the judgment of the Board said; '‘It is to be 
observed, however, that similar provisions in the United Kingdom Income 
Tax Acts were before the House of Lords in Williams vs. Singer^ and 
Lord Cave expressly says that the cases in which he considered that trustees 
might be assessed were additional to the cases so expressly provided 
for”. 

In Williams vs. Singer, 7 T.C. 387, at p. 411, Viscount Cave referred 
to Secs. 41 and 108 of the Income 'fax Act, 1842. Section 41 renders 
the trustee, guardian or other person who has control of the properly of 
an infant, married woman or lunatic chargeable to Income-tax in the place 
of such infant, married woman or lunatic and further lays down that any 
person not resident in Great Britain shall be chargeable in the name of 
his trustee or agent having the receipt of any profit or gains. Section 
108 which deals with the profits or gains arising from foreign possessions 
or foreign securities lays down that in default of the owner or proprietor 
being charged, the trustee, agent or receiver of such profits or gains shall 
be charged for the same. Referring to these two sections Viscount Cave 
observed: "And, even apart from these special provisions, I am not 
prepared to deny that there are many cases in which a trustee in receipt 
of fresh income may be chargeable with the tax upon such income”. His 
Lordship then cited as instances the cases of a trustee for charitable 
purposes, or a trustee who is under an obligation to apply the trust income 
in satisfaction of charges or to accumulate it for future distribution and 
said that other similar cases might be imagined. His Lordship then 
supplied the key to the approach to cases of trust income in the following 
well known observations: ‘‘The fact is that, if the Income Tax Acts are 
examined, it will be found that the person charged with tax is neither the 
trustee nor the beneficiary as such, but the person in actual receipt and 
control of the income which it is sought to reach. The object of the 
Acts is to secure for the State a proportion of the profits chargeable, and 
this is attained (speaking generally) by the simple and effective expedient 
of taxing the profits where they are found”. 

See also Archer^Shee vs. Baker, (1927) A.C. 844, 11 T.C. 749. 

In Fry vs. Shiels* Trustees (1914), 6 T.C. 583 a business was carried 
on by testamentary trustees on behalf of two minors, Misses Shiels, who 

^ I1921L1 A,e. 65-7 T.C, 387 (4U>. 

im 
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were beneficiaries under a will and the whole of the net profits of the 
business were annually paid over to or on behalf of the beneficiaries. The 
contention on behalf of the Respondents was that although on account 
of minority of the Misses Shiels, the said business was being conducted 
in the name of the trustees the profits were truly the earned income of 
the Misses Shiels to whom the business belonged and that they were each 
entitled to relief under Sec. 19 of the Finance Act of 1907. Sub-section 
(1) of this section ran as follows: — 

“Any individual who claims and proves, in manner provided 
by this section, that his total income from all sources docs not exceed 
two thousand pounds, and that any jxirt of that income is earned 
income shall be entitled, subject to the provisions of this section, 
to such relief from income-tax as will reduce tlie amount payable 
on the earned income to the amount which would be payable if 
the tax were charged on that income at the rate of nine pence*'. 

It was held that the business in question belonged to the testamentary 
trustees and not to the Misses Shiels and that the former and not the 
latter were the persons who earned the profits. The relief claimed was 
therefore disallowed. 

Where copyright royalties payable under an agreement for play 
produced in London were transmitted by the producer’s solicitors to the 
author who was resident abroad, the solicitors were held to be persons 
“through whom”, if not “by whom”, the payment of royalty was made 
and they were accordingly held chargeable to Income Tax in respect thereof 
under General Rule 21 of the English Income Act, 1918, read with 
Secs. 25 and 26 of the Finance Act. 1927 [/v'ye & Eyre vs. Commissioners 
of Inland Revenue, (1935) A,C. 274—19 T.C, 164|. A suggestion was 
made before their Lordships to this effect that the solicitors were not the 
persons “through whom” the payment 'was made, because “through whom” 
means the person in consequence of whose instructions the payment w’as 
made. Lord Atkin who delivered the main judgment met this suggestion 
with the observation that this was entirely contrary to the plain meaning 
of the words, which appeared to his Lordship to indicate agency. 

The beneficiary’s liability to tax in respect of an income from a trust 
fund situated abroad wms held by the House of Lords in Archer-Shce 
vs. Garland, (1931) A.C. 212, to be to the extent of the “actual sum 
received” in England. In Timpson's Executors vs. Yerbury, (1936) 1 
All. E.R. 186^1936 W.N. 49-20 T.C. 155 the Court of Appeal went 
one step further. In this case the appellants were the executors of a 
lady who was beneficially entitled to a life interest in a certain proportion . 
Cl the net income of a trust fund created under her grand -father’s will. 
The trust fund was in New York State and the trusts of the fund fell to be 
administered under the law of that state. Following the decision iii 
4rcher-Shce's case, the taxing authorities made a::^3essments on the lad/s 
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income from ihe trust fund under Rule 2, Case V, Schedule D, in respect 
of only the amounts of income received or remitted to the United Kingdom. 
From time to time the lady instructed the trustees to make certain 
allowances to her children who were resident in England. These allow- 
ances were all remitted to England either to the children or their bankers. 
The said allowances could at any time be revoked by the lady. These 
allowances were included in the assessments made upon the lady for 
certain years. Her executors appealed against such inclusion, claiming 
that the allowances paid to her children were income alienated in New 
York and when rcmiti;cd to tlie United Kingdom was not her income. 
It was held by the Court of Appeal that though these sums were not 
sums received from foreign possessions within the meaning of Rule 2, 
Case V, Schedule 1), they were nevertheless to be included in her assess- 
ment inasmuch as she was the person “entitled to the income” within the 
Miscellaneous Rules applicable to Schedule D, liule 1 which must be read 
in conjunction witli Hu]q 2 mentioned above. See in this connection P, 
Carter vs. Mrs. L. T. Sharon, (1936) 1 All. E.R. 720, per lyawrence, J., 
where ^lulpson's case was distinguished. Cf. Bijoy Singh Diidhuria's case 
(1933), 60 LA. 196. 

The income of the non-resident must be returned in Indian currency 
, , since in order to calculate the tax payable in the 

turn to be made. country of assessment jt must be expressed m the 

currency of that country. Sec Payne vs. The 
Deputy federal Commissioner of Taxation, [(1936) W.N. 215 — (1936) 
2 All. E.R. 793] and Rhokana Corporation Ltd. vs. Inland Revenue 
Conmdssioncrs, (1936) 2 All. E.R. 678. 

Minor — 

The question of minority of a person is determined with reference 
to the personal law of that person. 

"Residing out of British India” — 

It is not stated when a person is to be “residing out of British India" 
for the purposes of this section. A person may be non-resident — 

(1) during the previous year 
or (2) during the year of assessment 
or (3) at any particular point of time. 

In case (1) again, he may be non-resident during the pjevious year, 
but resident during the year of assessment. 

In case (2) he may be resident during the previous year but non- 
resident during the year of assessment. 

The question is, which of these cases will satisfy the requirement of 
the expression noted above? Having regard to the fact that these are 
only machinery sections the correct view seems to be that the section is 
contemplating a person non-resident during the year of assessmeht 
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Remembering that this is an enabling section, giving powers to the Income- 
tax authorities, if they are unable to get at the principal, to secure the 
liability of the principal through the agent, the lime of assessment seems 
to be the relevant time in reference to which the question of residence 
in this section has been raised. See Tischler vs. Apthorpe, 2 T.C. 89, in 
this connection. 

Entitled to Receive — 

Under the new Sec. 40 actual receipt by the trustee, guardian or 
agent of the income on behalf of the beneficiary is no longer necessary 
and, it seems, it is neillier sufficient. What the section now requires is 
that the trustee, guardian or agent should be entitled to receive the 
income. 

What will be the position when the person who actually receives the 
income is not entitled to receive it? A possible case is that of a guardian 
of the person of a minor, whose position has been discussed above. A 
rigid interpretation of the section would justify the view that the liability 
to tax cannot be imposed upon the guardian in such a case. The intention 
of the Legislature in introducing the amendment in this respect was 
perhaps to widen the scope of the section by laying down that for liability 
under this section one need not go as far as actual receipt but that a 
mere right to receive would be sufficient. Tt seems that though ike section 
has been widened in one respect it has been narrowed as regards those 
cases where, without there being any title to receipt, there has been actual 
receipt. 

The trustee, guardian or agent is to be entitled to receive any income, 
profits or gains. Lord Wrenbury's dictum in the St, Lucia case, (1924) 
A.C. 508, has now left it beyond the region of doubt that there must be 
a ‘coming in’ to satisfy the word ‘income’. That is to say, there must be 
realization, either actual or constructive. Otherwise, a man cannot have 
an income accruing or arising to him but only has a debt accruing or 
arising. Viewed in this light, what the trustee, guardian or agent should, 
under Sec. 40, be entitled to receive must, first of all, satisfy the require- 
ments of being income, profits or gains. 

In like manner — 

This expression means that the whole process of assessment beginning 
with notice under vScc. 22 (2) has to be gone through. 

To the same amount — 

It has already been pointed out that this section proceeds on the basis 
that the incapacitated person or the non-resident is ultimately and primarily 
responsible for the tax. Hence the liability of the trustee, guardian dr 
agent is not to exceed the liability of the beneficiary or the principatl. 
Computation, allowances, exemptions and rates applicable are all to be 
determined with reference to the beneficiary. 
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Resident Beneficiary, but non-resident guardian, trustee or Agent — 

See Drummond vs. Collins, 6 T.C. 525. In this case an American 
citizen left by his will a large sum of money to trustees resident abroad 
upon trust for the children of his deceased son. Under the terms of the 
will, the trustees were authorized to exercise their discretion as to pro- 
viding money for the maintenance of the testator's grand-children. In 
accordance with this authority the Trustees exercised their discretion and 
remitted to the appellant, the mother of these children, certain sums for 
their maintenance. The lady and the children resided in England and 
the money was received in England. The question was whether the 
Appellant as guardian of her children was liable to be taxed in respect 
of these remittances. IJer contention was that Case V, Schedule D, of 
the English Act only applied to profits and gains from foreign possessions 
when those possessions belonged to the person sought to be assessed. It 
was held that the remittances were chargeable under Case V, and that the 
Appellant was properly assessable for the same. 

The House of Lords held in Archer-Shee vs. Garland, (1931) A.C. 
212, that in case of a foreign trust the beneficiary in England was to be 
taxed on the amount of income that was ^‘actually received". 

See also Dewar vs. Commissioners of Inland Revenue, [(1931) A.C. 
566=16 T.C. 84], ante, where the income in question was held not to be 
the income of the beneficiary for the purposes of income-tax. 

The taxability of a residuary legatee is to be governed by the rule 
. . of law that a residuary legatee has no interest 

Legsitce,^^” Residuary properties of the testator until the 

residue has been ascertained. [Lord Sudeley vs. 
The Attorney-General, (1897) A.C. 11]. 

"When the personal estate of a testator has been fully administered 
by his executors and the net residue ascertained the residuary legatee is' 
entitled to have the residue as so ascertained, with any accrued income, 
transferred and paid to him, but until that time he has no property in 
any specific investment forming part of the estate or in the income from 
any such investment, and both the corpus and income are the property 
of the executors and are applicable by them as a mixed fund for the 
purposes of administration. This was fully explained in Lord Sudeley 
vs. Attorney-General, [(1897) A.C. 11]” [per Viscount Cave in King 
vs. Special Commissioners (Ex parte Dr. Barnardo*s Homes National 
Incorporated Association), (1921) 2 A.C. 1=7 T.C. 646]. 

In Direct Receipt — 

"Direct receipt” is one of the two factors with reference to which 
the mode of assessment and the extent of taxability of the beneficiary, 
and likewise of the trustee, guardian or agent, is to be determined, ^ut 
there is no rieference to the place or tim0 of receipt. v 
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Tli/j place of receipt may be determined by the actual place where 
the mtome is received on behalf of the beneficiary. But what will be the 
position if the inconie is not so received? 

As regards the time of receipt, it may be said that the purpose of this 
section will be satisfied if the receipt takes place in the previous yeai\ 

Chargcability— 

The section deals with only ‘'income, profits or gains chargeable under 
this Act”. As to which income, profits or gains are so chargeable, see ante, 
See. 4 and notes thereunder. Their chargeability is to be determined with 
reference to the beneficiary. 

D’inenities that were felt in Back vs. Whitlock, [(1932) 1 K.B. 747= 
16 T.C. 723] would hardly arise under the Indian statute. In that case the 
respondent, who had resided in the Straits Settlements for matiy years, took 
up his permanent residence in England on 7th April 1927. While residing 
abroad he had been in receipt of income arising from stocks, and rents in 
the Straits Settlements, and Income from the same sources continued after 
his coming to England. lie was assessed to income-tax for tlie year 1928- 
29 in respect of this income. The General Commissioners held that the 
income first arose within the meaning of Sec. 29 (1) (b) (ii) of the Finance 
Act, 1926, on the 7th April, 1927 and that in accordance with that sub- 
section the assessment for 1928-29 should be based on the income arising in 
the year of assessment. On appeal by the Crown, Rowlatt, J., held that 
the income first arose before the Respondent became resident in the United 
King<lom. According to him an income must he regarded as first arising 
when it first arises as an income and not at first arising when the possessor 
of it swims into the purview of the incomedax Acts. 

Direct Taxation of Beneficiary — 

See ante, notes under the head "Machinery Chapter”. 

The Proviso to the new Sec. 40 lays cknvn tliat if the bcncficiaiy is 
a person residing out of British India the tax may be levied upon and 
recovered from him direct. 

In Rc,v vs. Newmarket Commissioners {Ex parte Huxley), [(1916) 1 
K.B. 788=7 I.T.C. 49], it was laid down by the Court of Appeal that if 
an infant has no gUcardian or trustee, he should be charged direct. 

A hrench Firm consigned wine to the United Kingdom somelinics 
direct to its customers there, sometimes to its del credere agents in the 
United KingAiin who received payment for all wine sold in the United 
Kingdom. The firm had an office in the United Kingdom and one of 
its partners was sometimes in that country. It was held that the profits 
cf firm from the sales of wine in the United Kingdom were chargeable 
to income-tax under the English law, and that an assessment on the firrti 
was good as the power of assessing the agent under See. 41 of the Incdm^i 
lax Act of. 1842 did not relieve the principal from his liability to assess^ 
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ment when he could be served with the proper notices. [Tischler vs. 
Apthrope (1885,), 2 T.C. 89]. Mathew J., observed that when one Igpkcd 
at Sec. 41 and afterwards at Sec. 44 it was perfectly clear that 41 
was intended to aid the Commissioners in recovering the tax, and not to 
alter the incidence of tax in any way. 

See also IVcrle & Co, vs. Colqahoxm [(1888), 20 Q.lhl!), 753=2 

T. C. 402], where a French firm under similar circumstances were held 
to be exercising a trade in the United Kingdom and to be liable to iiiconic- 
lax on the profits arising therefrom. Esher, M.R., referred with approval 
to the judgment of Mr. Justice Mathew in T'ischlcr vs. Aplliorpc, cited 
above. 

Reimbursement of guardian, etc. — 

Sec Sec. 42 (1), Second Proviso, for the specific case — See also Scc» 65. 

Refund of Excess Payment- 

Sec Sec. 48 (1) and (3) and Sec. 18 (5). 


Old Section. 

41. In the case of income, 
Courts of profits or gains 
tv ards, etc. chargeable under 

this Act which are received by 
the Courts of Wards, the Ad- 
ministrators-General, the Official 
Trustees or by any receiver or 
manager ( including any person 
whatever his designation who 
in fact manages property on 
behalf of another) appointed 
by or under any order of a 
Court, the tax shall be levied 
upon and recoverable from such 
Court of Wards, Administra- 
tor-General, Official Trustee, 
receiver or manager in the like 
manner and to the same 
amount as it would be leviable 
upon and recoverable from any 
person on whose behalf such 
income, profits or gains are re- 
ceived, and all the provisions of 
this Act shall apply accordingly. 


New Section. 

41 ■[(/) In the case of in- 

come profits or gains charge- 
able under this Act which 
■* * * * the Courts of Wards, 
the Administrators-Gcneral, 
the Official Trustees or any 
receiver or manager (including 
any person whatever his desig- 
nation who in fact manages pro- 
perty on behalf of another) 
appointed by or under any order 
of a Court, ‘‘[or any trustee or 
trustees appointed under a duly 
executed trust deed, (including 
the trustees or trustees under 
any Wakf deed which is valid 
under the Mussalman Wakf 
Validating Act, 1913), arc en- 
titled to receive on behalf of 
any person], the tax shall l^e 
— — 

’ The original section 41 was re-numbcred 
sub-section (1) by Sec. 46 of the 
Indian Income-tax {Amendment) 
Act, 1939 (VII of 1939). * 

• The words “are received by”, . were 

omitted, ibid, 

• The word “by” was omitted, ibid, • 

• These words were inserted, ibid. 
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levied upon and recoverable 
from such Court of Wards, 
Administrator-General, Official 
Trustee, receiver or manager 
^[or trustee or trustees], .in the 
like manner and to the same 
amount as it would be leviable 
upon and recoverable from 
“[the person on whose behalf 
such income, profits or gains 
are receivable], and all the pro- 
visions of this Act shall apply 
accordingly : 

“[Provided that where any 
such income, profits or gains or 
any part thereof are not speci- 
fically receivable on behalf of 
any one person, or where the 
individual shares of the persons 
on whose behalf they are receiv- 
able arc indeterminate or un- 
known, the tax shall be levied 
and recoverable at the maxi- 
mum rate : 

Provided further that when 
part only of the income, profits 
and gains of a trust is charge- 
able under this Act, that pro- 
portion only of the income, pro- 
fits and gains receivable by a 
beneficiary from the trust 
which the part so chargeable 
bears to the whole income, pro- 
fits and gains of the trust shall 
be deemed to have been derived 
from that part.] 


* These words were substituted for tiie 

words "any person on whose bejW^ 
such income, profits or gains are 
ceived” by Sec. 46 of the 
Income-tax (Amendment) Act, 

(VII of 1939). 

* These p/onsoes 
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New Section. 

’[(2) Nothing contain^, in 
sub-section (1) shall prevent 
either the direct assessment of 
the person on whose behalf in- 
come, profits or gains therein 
referred to are receivable, or 
the recovery from such person 
of the tax payable in respect of 
such income, profits or gains.] 


^ This sub-section was added by Sec. 46 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 


History — 

See an/c, introductory notes to Chapter Y. 

In Act II of 1886 the corresponding section was Sec. 22 while in the 
Act of 1918 the provision was contained in Sec. 32. Section 23 of the 
Act of 1886 empowered the Court of Wards, Administrator-General, etc., 
to retain out of the money coming to its or his possession in that capacity 
so much as was sufficient to pay the amount of the assessment. This 
express provision for Court of Wards and the like has been omitted from 
subsequent Acts. The general provision for indemnity is contained in 
See, 65 of the Act of 1922 as amended. 

Material changes have been introduced by the Amendment Act of 
1939, the import of which will be manifest from a comparative study of 
the old and the new section given below under the head ^‘Old and new 
sections compared”. 

The Amendment Act has made alterations in vSec. 41 corresponding 
to the alterations made in Sec. 40, “In addition it makes trustees assessable 
in respect of the trust income and provides for assessment at the 
maximum rate of income chargeable under the section which is not 
specifically the income of a beneficiary or where the individual shares in 
the income are indeterminate or unknown. In other cases the income 
will be assessed at the rate applicable to the individual beneficiary. 
Ihovision is also made for cases where part only of the trhst income is 
chargeable .” — Notes on Clauses, 

EingUsh Law- 

Sec. XLIIi pf this Act of 1842 (5 & 6 Viet., c. 35) made analogous 
provisions : See Appv page xdvv. TbVs was, oi course, no exact parallel 
lo the present Indian ^ the English Act of ^ 

167 - ; v' ■ ■ v; - • .i': ■; 



1530 the Indian income-tax act [S, 4l. 

pondjpg provision is made in its para 434, Rule 15 of the General Rules, 
whiiffi* is quoted below : — 

15. — (1) A receiver appointed by any court in the United Kingdom which has 
the direction and control of any property in respect of which tax is charged in 
accordance with the provisions of this Act shall be assessable and chargeable with 
tax in like manner and to the like amount as would be assessed and charged if the 
property were not under the direction and control of the Court. 

(2) Every such receiver shall be answerable for doing all matters and things 
required to be done under this Act for the purpose of assessment and payment of 
tax. 

Old and New Sections compared — 

Before the amendment by Act Vll of 1939— the persons made 
liable under this Act were — 

the Court of Wards, the Administrator-Geiierai, the Official 

Trustee or any Receiver or Manager appointed by or 

under any order of a (A)urt 

and they were liable in the case of — 
income, profits or gains — 

(1) chargeable under this Act 

(2) which were received by those persons. 

After amendment — 

(1) Besides the persons above named appointed by or under any 

order of a Court, the following persons are also made 

liable : — 

any trustee or trustees appointed under a duly executed 
trust deed including the trustee or trustees under any Wakf 
deed which is valid under the Mussalnian Wakf Validating 
Act, 1913. 

(2) All these persons (including those named in the old sections) 

are now liable in the case of income, profits or gains — 

(a) chargeable under this Act 

(h) which the above persons are entilled to receive on behalf 
of any person. 

N.B. — 'rhough the old section did not specifically lay clown that the 
income, etc., should be received on behalf of any person, the persons named 
indicated that what they received, they received on behalf of some person, 
maybe, still undetermined, 'I'he section proceeded on this assumption and 
the last few lines of it gave clear indication of this. 

1"he old section was confined only to persons appointed by or under 
any order of a Court. The new section brings in persons other than these. 
The newly added persons need not be appointed by or under any order 
of a Court. These are trustees appointed under a duly executed trust 
deed. Whether this deals with the cases of trustees in general ?ind 
exbauslively, see note below and sub-section (2) to this section. ^ 
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Scope of the Section — 

AvS has already been noticed, before the amendment of 1939, Chapter 
V was held to be a mere machinery chapter and not a charging one, so 
that it did not in any way trench upon the domain of the charging sections 
in the Act. See the Hot^ Trust case, (1930) lyah. 929=5 I.T.C. 8. See 
also ante, under the head “Machinery Chapter”. In view of the provisions 
that have been added by the Amendment Act of 1939 it seems no longer 
wholly correct to give this section a mere machinery character. The first 
proviso to sub-section (1) lays down the circumstances under which tax 
shall be levied and recoverable at the maxinnim rate, while the new sub- 
section (2) provides for the direct assessment of the person on whose 
behalf the income is' receivable or the recovery of the tax from such 
person. These provisions seem to make the section a charging one to 
some extent. 

Rut the section still remains a mere enabling section and not a 
mandatory or compulsory section to which the taxing aulhoritites may be 
forced to have resort. It is not in derogation of the rights of the Revenue, 
but is in aid to them. It is in augmentation of the powers of the Revenue. 
vSee Inland Rezfcnuc vs. Huni (1923), 8 T.C. 466 (473), IVliitncv vs. Inland 
Revenue (1924-25), 10 T.C. 88 (95-98) per Pollock, M.R. 

See also — 

/. F. Saldhana vs. Commissioner of Income Tax, 55 Mad. 891 
=6 I.T.C. 114, and Keshardeo Chamria vs. Commissioner of 
Income Tax (1939), (1939) P.C. 163. 

Section explained : — 

^^Income, profits or gains Chargeable under this Act’’ — 

The income, profits or gains are to be chargeable under the 
Income Tax Act. That is to say, these arc to satisfy the requirements 
of Sec. 3 and Sec. 4 (1) and come under any of the heads of taxable 
income contained in Secs. 7 to 11. 

The chargeability of any income arising under a private trust, 
including one governed by the Mussalman Wakf Validating Act, 1913, 
is to be determined with reference to Sec. 4 (3) in addition to Sec. 3 and 
Sec. 4 (1). 

The income under See. 41 may arise under different heads. Charge- 
ability of income under each head shall be determined with reference to 
the appropriate section. 

Appointed by or under any order of a Court — 

See introductory notes to this Chapter. 

This section requires that the receiver or manager is to be one 
appointed by or under any order of a Court. Unless this condition is 
satisfied no r^eiver Of nfe may be caught hold q^xder tb^ 
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See Keshardeo Chamria vs. Commissioner of Income Tax, (1939) P.C, 
163. For a detailed discussion of this case see ante, pp. 793-94. 

In the statutes from 1860 to 1886 the corresponding* provisions 
contained the words “any Court in India”. See Sec. LXXXIV of Act 
XXXIT of 1860, App., page xxii, Sec. IS of Act XVI of 1870, App., page 
cxix, Sec, 20 of Act XII of 1871, App. page cxxxviii, Sec. 19 of Act 
VIII of 1872, App. page clvi, and Sec. 22 of Act II of 1886, App. page 
clxxxii. Since Act VII of 1918 the words “in India” have been dropped. 
The English Statute of 1842 also required the Court to be either 'the Court 
of Chancery’ or “any other Court in Great Britain”. The English Act 
of 1918 still requires 'any Court in the United Kingdom\ 

It is to be noticed that in the old statutes referred to above “India” 
meant “the territories which are or may become vested in Her Majesty 
by the Statutes 21 and 22 Vic. c 106, entitled an Act for the better 
Government of India”. See Sec. CCXLVIII of Act XXXIT of 1860, App., 
page Ixxix. 

It is not clear whether the word “Court” without any qualification in 
the present section means only a Court in British India. It seems, how- 
ever, that no such restriction is meant, nor is it necessary since that will 
not affect in the least the chargeability of the income or the receiver's or 
manager's being entitled to receive it. 

Trustee appointed under a duly executed Trust Deed — 

The trustee or trustees (other than the Official Trustee) who can be 
assessed under Sec. 41 are to be appointed under a duly executed trust 
deed. 

Private Debutter Properties in Hindu Law — 

In view of the change in vSec. 4 (3) by the Amending Act VII of 1939 
which renders the clauses (i), (ia) and (ii) inapplicable to “that part of 
the income of a private religious trust which does not enure for the benefit 
of the public”, income of private religious endowments will now fall to be 
assessed under the Income Tax Act. Ordinarily in such cases assessments 
will proceed under vScc. 41 whenever there is a trustee under a duly executed 
trust deed. There may not, however, always be a trustee or a trustee of 
this description. 

In Hindu law the position of a Shebait is not that of a trustee in the 
English sense of the word. This has been the view taken by the Judicial 
Committee in Vidya Varuthi Thiriha vs. Balusami Ayyar (1921), 48 LA. 
302 (311). Unless, therefore, the Shebait or someone else is also appointed 
to be the trustee there may not be a trustee at all in respect of such rclii 
gious endowments. There may be difficulty in applying Sec. 41 in such 
cases., 

A Hindu Deity is a juristic ‘person* capable of taking and holdit^; prci^ 
perty: Jagadindra vs. H manta Kumar%, ( \9QX) 31 I, A. 203 y Jadunath 
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Thakur Sitaramji, (1917) 44 LA. 187; Kanliaiyctlal vs. Hamid AH, (1933) 
CO LA. 263; Pramathanath Mullkk vs. Pradyumna Kumar, (1925) 52 LA. 
245. The word ‘person’ in Sec. 41 will include such a Deiiy. 

A Hindu deity is generally accepted to be in the position of a minor 
in the eye of laws: Prosanna Kumar vs. Golabchmid (1875) 2 LA. 145 
(151); Maharani SUiheszvaree vs. Mothooranath, (1869), 13 M.LA. 270 
(275); Ahhiram Coswami vs. Shyama Charan Namii, (1909) 36 LA. 148 
(165). 

Yet it is doubtful whether an idol will satisfy the requirement of being 
a minor within the meaning of Sec. 40 of the Income Tax Act Assuming 
that an Idol can be said to be such a minor a Shebait will satisfy the 
description of being a “guardian, trustee or agent” of the deity within the 
meaning of that section. Sec in this connection Srlnwasacliariar vs. 
Evalappa Mudaliar, (1922), 49 T.A. 237; Nagcndramth Palit vs. Rohhidra 
(1925), 53 Cal. 132; Manohar Mukherjee vs. Bhupemlranafh (1933), 60 
Cal. 452 (F.li.). The possession and management of the property belong 
to the Shebait: Jagadindra Nath vs. Hcmanta Kmnari (1904), 31 LA. 203; 
Prosimna Kitmari vs. (johh Cliaud (1875), 2 T.A. 145; Konzvar Durganath 
vs. Ramchandra (1876), 4 T.A. 52. 

Entitled to receive on behalf of any person — 

Under Sec. 41 the Court of Wards, etc., are required to be only 
entitled to receive the income, profits or gains on behalf of any person. 

In the case at least of a receiver appointed under Order 40, rule 1 of 
the Code of Civil Procedure, the person on whose behalf the receiver is 
entitled to receive the income may yet be undetermined. The words ‘‘are 
not specifically receivable on behalf of any one person” in the Proviso 
may cover this case. These words mean that — 

(1) the income is receivable on behalf of some person 
but (2) the person on whose behalf it is receivable is not specified. 

Take an illustration. A, B, and C are litigating over certain property. 
A is claiming the whole, B and C are each claiming half. A Receiver 
is appointed of this property by the Court. The Receiver is entitled to 
receive the income on behalf of some one or more of these three persons 
who will ultimately be successful in the litigation. But till the determina- 
tion of the litigation the person on whose behalf the income is receivable 
is not specific. The case falls within the proviso. 

The word ‘one’ in “any one person” indicates that there are more 
persons than one out of whom one or more will ultimately be the 
required person. The group is specified. But no one of the group is yet 
specified. 

This seems to he the corre^ view of the section though it may certainly 
be contended frotu the language of the sectitwi that it is not clear whether 
the section requires that ;t^e ‘^rse!ii to whq^ fneome. prpfits or ^aths belong 
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should be ascertained. The section speaks of income, profits or gains 

which the Courts of Wards any receiver or manager 

are entitled to receive on behalf of any person. It is not, it may 

be contended, clear whether the words ‘'any pei'^on'’ mean any ascertained 
person or group of persons or whether they include even persons indeter- 
minate or unknown. 'I'lie first proviso to this .section in its first part 
indicates that the person need not be determinate in the sense that it can 
be said that the income belongs to him. It would suffice if there are several 
ascertained persons and the income is receivable on behalf of some one or 
more of this ascertained group. It may be noticed that at least in the case 
of a receiver appointed by or under an order of a Court he may be entitled 
to receive on behalf of a person not yet ascertained, the title to the income 
or to its source being the subject-matter of litigation. It seems that the 
words ‘any person* as used in Sec. 41 do not refer to any definite person 


ascertained and determined. 

It may be ineresting to notice here that the Income War Tax Act of 
Canada, 1927, dealt with cases of income accumulating in trust for “unascer- 
tained** persons such as “the aged and deserving poor of a municipality**. 
See Minuter of National Revenue vs. Trust and Guaranlce Co., Ltd., 
[(1939) 4 All. E.R. 149 (P.C.]. 

Where part only of income, etc., of a trust is chargeable under the 
Income-tax Act, proviso (2) to Sec. 41 (1) lays 
down that only a proportionate part of the income 
receivable by the beneficiary from the trust wdll be 
deemed to have been received from that part. 


Mode of assessment and amount of tax — 

'I'he mode of assessment for the purpose of this section as well as 
the amount of tax is to be found in the expression “in like manner and 
to the same amount as it would be leviable upon and recoverable from 
the person on whose behalf etc., **. 

The word “//ic** signifies a definite person, that is, a person who has 
been ascertained. But it has already been pointed out that at the time of 
assessment there may be dispute as to the person on whose behalf income 
is received. 

Proviso (1) to sub-section (1) lays down that under certain circums- 
tances the tax is to be levied and recoverable at the maximum rate. The 
proviso contemplates the case of more than one person. The circumstances 
are: — 

(1) The income, profits or gains as described in the Section or part 
thereof are not specifically receivable on behalf of any 
one person. 

or (2) The individual shares of the per^bns on whose behalf the income; 

profits or gains are receivable are indeterminate or nnknowii; : 
conditions may be fulfilled in the alterhStivc, 
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Direct Taxability of the person on whose behalf income, profits or gains 
are receivable — 

It has already been noticed that the new sub-section (2) gives Sec. 41 
tlie character of a charging section to some extent. It provides for the 
direct assessment of, or recovery of the tax payable from, the person on 
whose behalf the income, profits or gains are receivable. 

llefore the amendment it could be contended that such direct assessment 
was not contemplated by the Legislature since the person on whose behalf 
the income, etc., were receivable had been deprived of the possession of 
the source of income by or under an order of Couil and as a lesult of such 
order the income was received by another. In such a case it was only 
the person receiving the income by or under the order of the Court who 
was to be made to pay the tax. 

After the amendment such a contention is absolutely untenable. 


Old Section. 

42 . ( 1 ) In the case of any 
person residing out 
Non-rcsi of British India, all 

dents. profits or gains 

accruing or arising, 
to such person, whether directly 
or indirectly, through or from 
any business connection or pro- 
perty in British India, shall be 
deemed to be income accruing 
or arising within British India, 
and shall be chargeable to in- 
come-tax in the name of the 
agent of any such person, and 
such agent shall be deemed to 
l)e, for all the purposes of this 
Act, the assessee in respect of 
such income-tax: 


New Section. 

42 . (I) ^ [All income, profits 
or gains accruing or arising], 
whether directly or indirectly, 
through or from any business 
connection “[in British India, 
or through or from any property 
in British India, or through or 
from any asset or source of 
income in British India, or 
through or from any money 
lent at interest and brought 
into British India in cash or in 
kind], shall be deemed to be 
income accruing or arising 
within British India, and 
“[where the person entitled to 
the income, profits or gains is 
not resident in British India, 
shall be chargeable to income- 
tax either in his name or in the 
name of his agent, and in- the 


These words were substituted for the 
original words by Sec. 47 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* These words were substituted for the 
words *‘or property in British India”, 
idid. 

These words were substituted for the 
original words, ibid. 
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Old Section. 


Provided that any arrears of 
tax may be recovered also in 
accordance with the provisions 
of this Act from any assets of 
the non-resident person which 
are, or may at any time come 
within British India. 


New Section. 

latter case] such agent shall be 
deemed to be, for all the pur- 
poses of this Act, the assessee 
in respect of such income-tax: 

■*J Provided that where the 
person entitled to the income, 
profits or gains is not resident 
in British India, the income-tax 
so chargeable may be recovered 
by deduction under any of the 
provisions of section 18 and 
that I, any arrears of tax may 
be recovered also in accord- 
ance with the provisions of this 
Act from any assets of the non- 
resident person which are, or 
may at any time come within 
British India: 

■'[Provided further that any 
such agent, or any person who 
apprehends that he may be 
assessed as such an agent, may 
retain out of any money pay- 
able by him to such non-resi- 
dent person a sum equal to his 
estimated liability under this 
sub-section, and in the event of 
any disagreement between the 
non-resident person and such 
agent or person as to the 
amount to be so retained, such 
agent or person may secure 
from the Income-tax Officer a 
certificate stating the amount 
to l>e so retained pending final 
settlement of the liability, and 
the certificate so obtained shall 


* These words were substituted for the 
words "Provided that" by Sec. 47 
of the Indian Inccnne-tax ( Amende 
went) Act, 1939 (VII of 1939). V 
“ These pro;ih^s were added, ibid. ' f 
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Old SecUon, 


{2') Where a person not resi- 
dent in British India, and not 
being a British subject or a firm 
or company constituted within 
His Majesty’s dominions or a 
branch thereof, carries on busi- 
ness with a person resident in 
British India, and it appears to 
the Income-tax Officer or the 
Assistant Commissioner, as the 
case may be, that owing to the 
close connection between the 
resident and the non-resident 
person and to the substantial 
control exercised by the non- 
resident over the resident, the 
course of business between 
those persons is so arranged, 
that the business done by the 
resident in pursuance of his 
connection with the non-resi- 
dent. produces to the resident 
either no profits or less than 
the ordinary profits which 
might be expected to arise in 
that business, the profits de- 
rived therefrom or which may 
reasonably be deemed to have 
been derived therefrom, shall 
be chargeable to income-tax in 
the name of the resident person 


Ncav Section. 

be his warrant for retaining 
that amount : 

Provided further that the 
amount recoverable from such 
agent or person at the time of 
final settlement shall not exceed 
the amount specified in such 
certificate except to the extent 
to which such agent or person 
may at such time have in his 
hands additional assets of such 
non-resident person.] 

(2) Where a person not resi- 
dent '*[or not ordinarily resi- 
dtnt] in British India, "* * * * 
carries on business with a per- 
son resident in British India, 
and it appears to the Income- 
tax Officer, * * *, that owing 
to the close connection “[be- 
tween such persons the course of 
business is so arranged that the 
business done by the resident 
person with the person not resi- 
dent or not ordinarily resident] 
produces to the resident either 
no profits or less than the ordi- 
nary profits which might be ex- 
pected to arise in that business, 
the profits derived therefrom 
or which may reasonably be 
deemed to have been derived 
therefrom, shall be chargeable 
to income-tax in the name of the 
resident person who shall be 

• These words were inserted by Sec. 47 

of the Indian Income-tax (Amende 
ment) Act. 1939 (VII of 1939). 

* Certain words were omitted, xbvi, 

• The words the Assistant Commis- 

sioner, as the case may be” ime 
omitt^, ibid, 

* These words were substituted for tho 

origihal wOrdSi ibidi 
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Old Section. New Sectioa 

who shall be deemed to be, for deemd to be, for all the pur- 
all the purposes of this Act, the poses of this Act, the assessee 
assessee in respect of such in- in respect of such income-tax. 
come -tax. 

‘(3) Where any profits or In the case of a busi- 

gains have accrued or arisen to ness of which all the operations 
any person directly or indirect- are not carried out in British 
ly from the sale in British India India, the profits and gains of 
by him or by any agency or the business deemed under this 
branch on his behalf of any section to accrue or arise in 
merchandise exported to Bri- British India shall be only such 
tish India by him or any agency profits and gains as are reason- 
or branch on his behalf from ably attributable to that part 
any place outside British India, of the operations carried out in 
the profits or gains shall be British India.] 
deemed to have accrued and 
arisen and to have been re- 
ceived in British India, and no 
allowance shall be made 
under sub-section (2) of sec- 
tion 10 in respect of any buying 
or other commission whatsoever 
not actually paid, or of any 
other amounts not actually 
spent, for the purpose of earn- 
ing such profits or gains. 

This sub-section was substituted by 
* Inserted by the Indian Income-tax Sec. 47 of the Indian Income-tax 

(Amendment) Act, 1928 (III of (Amendment) Act, 1939 (Vll of 

1928). 1939), 

History — 

See ante, introductory note to this Chapter. 

In Act VII of 1918 the corresponding section was Sec. 33 comprising 
two sub-sections. In the original Act of 1922 (XI of 1922) the section 
remained practically unchanged, except for the addition of the words “or 
property” after the words “business connection” by which the scope of 
the section was made wider. 

Sub-section (3) was added by Sec. 7 of the Indian Income-taX 
(Amendment) Act, 1928 (III of 1928). 

The Amendment Act of 1939 has introduced material changes, 
reasons underlying which will appear from the following notes on Clau^/ 
45 of the Amendment Bill by which Sec. 42 was amended: 
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''Clause 45 amends Sec. 42 which deals with the income of 
non-residents accruing or arising without British India but deemed 
to accrue or arise within British India. At present sub-section (1) 
applies to income accruing or arising through or from any business 
connection or property in British India. In order to bring within 
the net of taxation all income arising in a primary sense from 
British Indian sources, the sub-section has been amended so as to 
include income accruing or arising from any asset or source of 
income in British India or through or from any money lent at interest 
and brought into British India in cash or kind. 

"Sub-section (1) has been also amended so as to make it clear 
that either the non-resident or his agent may be assessed and so as 
to allow the agent to retain enough of his principal’s moneys to 
pay the tax. 

"Sub-section (2) has been amended so as to put a British 
subject or subject of an Indian State in no worse position than a 
non-British subject or person who is not a subject of an Indian 
State. 

"Sub-section (3), a new provision, narrows the scope of the 
whole section by confining it to that part of the profits attributable 
to operations in British India ”. — Notes on Clauses. 

The changes have all their origin in the recommendations of the 
Income-tax Enquiry Committee.' The Committee found that as regards 
income from trade it was not clear from a comparison of the old Secs. 4 
and 42 of the Act with Paragraph 111 of the Income-tax Manual (7th 
edition) and various cases taken to the Courts how far it was intended 
to tax profits arising from trading in or with British India by a non- 
-resident. Before making any recommendations on this subject the 
Committee found it necessary to get answers to the following questions : — 

(1) Is it the clear intention only to assess the profits of trading in 

British India as contrasted with the profits of trading with 
British India and if so, what is the test to be applied to 
determine what constitutes trading in and not merely with 
British India? 

(2) What part of the profits of such trading is sought to be assessed? 

As regards the first question the Committee observed as follows: — 
"It seems deaf from paragraph 111 of the Manual that mere trading with 
India is not sought to be assessed, notwithstanding the fact that 6bder 
Sec, 42 it is liable. This view, moreover, is in harmony with the practice 
of other countries, notably the United Kingdom, and we proceed on the 
assumption that this is the considered intention of the Government of 
India”, 


* Income Tax Enquiry Report, 1036, pp, 3-8. 
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After pointing out the difficulty of finding a test which would operate 
consistently to bring into the tax net all cases sought to be assessed while 
excluding tlie cases of casual operations not intended to be made liable 
to taxation, the Committee made the following recommendations: ‘7n our 
view, the non-resident on whose behalf goods are regularly sold in British 
India should be made assessable in respect of the profits arising therefrom, 
whatever may be the type of representative employed. We consider that 
it would be undesirable to attempt to tax the profits arising when an 
agent only receives casual consignments and does not regularly act for the 
consignor”. The Committee further recommended that for the words “shall 
be chargeable to income-tax in the name of the agent” in Sec. 42 (1), 
there should be substituted the w^ords “shall be chargeable to income-tax 
either in the name of the non-resident or in the name of the agent” in 
order to leave no doubt that such income is also directly assessable. 

Strong rei)resentations were made to the Committee to point out that 
considerable hardship resulted when an agent was assessed in respect of 
the profits of his foreign principal at a date when he had in his hands 
none of the principars monies and so was unable to recover the tax. To 
meet this difficulty the Committee recommended “that statutory power be 
given to an agent, acting regularly for a non-resident principal, to retain 
a sum equal to the estimated tax liability and that in a case where there 
is disagreement between the principal and the agent upon the question 
of reasonableness of the amount retained, the certificate of the Income- 
tax Officer as to a reasonable amount should be sufficient authority for 
retention of such an amount pending final ascertainment of the liability”. 
The second and third provisoes to Sub-section (1) owe their origin to 
these recommendations. 

As regards the second question, mentioned above, the Committee^ 
expressed their approval of the “wide spread convention that the profit 
arising when goods are sold is attributable in part only to the operations 
of sale and that in the case of trading in a country by a non-resident, only 
the profit attributable to the operations performed in that country is 
assessable therein”. They, therefore recommended that only the portion 
of profits attributable to the operations carried out in British India should 
be assessable. This recommendation is responsible for the insertion of a 
new provision in Sub-section (3). 

By the old Sub-section (2) of Sec. 42 the non-resident British subject 
was placed in a worse position than a non-British subject. This sub- 
section did not apply in the case of a non-resident who was a British 
subject; the remedy prescribed by this sub-section was merely the assess^ 
menl of the amount by which the residents profits were estimated to have 
fallen short. The British subject, on the other hand, was dealt with 
Sub-section (1) the scope of which was much wider than that 
section (2). In order to remove this element of unwarranted discriinina* 
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tion the Committee recommended the deletion from the sub-section of the 
words ''and not being a British subject or a firm or company constituted 
within His Majesty’s dominions or a branch thereof”. 

As regards other income, the Committee felt that income payable to 
non-residents arising in a primary sense from British Indian souixes should 
be subjected to British Indian taxation. The Committee recommended that 
all payments other than pensions originating in British India and interest 
payable on securities (which were separately provided for) such as interest 
(other than interest on securities), patent royalties and rents, should be 
brought within the scope of the Indian Income-tax Act by an amendment 
to Sec. 42 (1) substituting the words ‘'or money lent at interest, or property 
cr any other asset” for the words “or property”. 

English Law — 

In the English law provisions regarding the chargeability of non- 
residents are laid down in General Rules 5-14 of the English Income Tax 
Act, 1918. See Appendix. Before this Act came into existence Sec. 31 
of the Finance Act (2) of 1915 was the relevant provision. This has 
been incorporated in the Rules referred to above. These rules, too, like 
most of their Indian counterparts, are merely machinery and not charging 
provisions.^ 

Rule 5 prescribes how non-residents are chargeable. Cf, Sec. 40 and 
Sec. 42 (1) of the Indian Act. Rule 6 lays down that a non-resident shall 
be assessable and chargeable in respect of any profits or gains arising, 
whether directly or indirectly, from agencies, etc., and the assessment and 
charging is to be done in the name of agents, etc. This corresponds to 
Sec. 43 of the Indian Act, Rule 7 provides for those cases where the 
non-resident person (not being a British subject or a British, Indian, 
Dominion or Colonial firm or company or branch thereof) has Substantial 
control over the resident so as to reduce the profits of the latter tp nothing 
or less than the ordinary profits which might be expected to arise from that 
business. This clearly corresponds to Sec. 42 (2) of the Indian Act, wdiich 
before the amendment of 1939 was almost a reprint of: Rule 7 of the 
English Act. Under Rule 8, when the Commissioners think that the true 
amount of the profits or gains of the non-resident person cannot be readily 
ascertained, they may, if they think fit, assess the non-resident p^|:|on 
on a percentage of the turn over. Rule 9 prescribes the method of 
mination of ’the percentage. These two Rules corresopnd to Rules 33 aW 
34 framed under the Indian Act, 

Rule 12 corresponds to sub-section 3 of Sec. 42 of the Indian Act as 
amended. Under Rule 14 the resident person or agent can retain, out of 
money coming into his hands on behalf of the non-resident, so much as 

1 F. JL Smiith & Co. v^ Omnmod, ( 1922 ) 1 A.C 417 } g TJC. 193 . 
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16 sufficient to pay the tax charged. Cf. provisoes (2) and (3) to Sec. 
42 (1). 

Under Rule 10 a non-resident person shall not be chargeable in the 
name of a broker or general commission agent or in the name of an 
agent not being an authorized person carrying on the regular agency of 
the non-resident, in respect of profits arising from sales or other tran- 
sactions carried out through such broker or agent. In such cases it has 
to be determined who is an authorized person. See Wilock vs. Pinto 
(1925) 1 K.K. 30=9 T.C. Ill ; Gavasd vs. Mace & Co, (1926), 10 T.C. 
69S; Maclaine vs. I^ccott, (1926) A.C. 424=10 T.C. 481 ; Belfour vs. Mace 
(1928), 13 T.C. 539; Tarn vs. Scanlan c9c., (1928) A.C. 34=13 T.C. 91. 


Rule 11 lays down that no sale or transaction between two non-resident 
persons will give rise to any liability to assessment in the name of a resident 
person under the above Rules.^ 


Old and New Sections Compared and Contrasted — 

Section 42 (1) — 

Before amendment by Act Vll of 1939: — 

(1) (o) sub-section (1) dealt only with the case of a person 

residing out of British India ; 

(b) all profits or gains accruing or arising to such person 
only dealt with ; 

(2) The accrual, etc., had to be through or from — 

(a) any business connection in British India 

or {b) property in British India : 

(3) The profits or gains were chargeable to income-tax in the name 

the agent of any such person. 


Now after amendment: — 

(1) TJae sub-section deals with all income, profits or gains accruing 
or arising — ^need not be accruing or arising to a non-resident. 




'W: 


(2) Sources are made more comprehensive — accruing or arising 
through or from 

(i) any business connection in British India, 

(ii) any property in British India, 

(iii) any asset or source of income in British India, 

(iv) any money lent at interest and brought into British 

, India. 


— ^Use of 'into' shows that lending need not be connected 
with British India — Such money need only be brought into 
British India. 


Maclaine vs. Eccott, (1926) A.C 424=10 T.C. 481. 
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(3) Special machinery is provided only for the case of non-resident 

— ^the income, profits or gains are chargeable to income-tax 
either (i) in the name of the non-resident 
or (ii) in the name of his agent. 

(4) So far as income, profits or gains accruing or arising through 

or from business connection is concerned, the amount of such 
income, etc., is now controlled by new sub-section (3). Old 
sub-section (3) dealt with some particular cases. That is 
now replaced by the general provision contained in the new 
sub-section (3). 

Section 42 (2) : — 

Before amendment — 

The Sub-section — 

(1) did not apply to — 

(a) a British Subject 

(b) (i) a firm or company constituted within His Majesty's 

dominions 

(ii) or a branch thereof ; 

(2) required that owing to the substantial control exercised by 

the non-resident over the resident, the course of busings 

was so arranged, etc. 

By the amendment these limitations and requirements are now 
omitted. 

Now the section requires 

(1) a person not resident or not ordinarily resident "in British 
India — (Secs. 4A and 4B) — carrying on business with, a per- 
son resident in British India ; 

The business may be carried on anywhere — need not be in 
British India. 

The non-resident may or may not be a Britisfi, Subject. 

(2) The business course is arranged owing to tte close connection 

between such persons. ,«. ■ 

Analysis of the Section — " 

Section 42 (1) : — 

The first jportion of the Sub-section read with Secs. 3 and ^ ( t); 4h) 0^ 
and (c) marlcs the first stage sketched out by Lord Dunedin in Whitnjf 
vs. Inland Revenue (1925), 10 T.C. 88 (110), namel^ the stage of 
declaration of liability,-— the part of the Statute which d^erhiines what 
persons in respect of what property are liable. The portion lays down that 
certain income under certain circumstances shall be deemed to be income 
accruing or arising within British India and up to this point the question of 
being resident or non-resident in British Indm is immateriaK 



1344 tH# INDIAN INCOME-TAX ACT [S.«. 

In order to be deemed to be income accriiijig or arising within British 
^ India the following requirements should be fulfilled, namely:— 

1. It must, first of all, be income, profits or gains: St. Lucia case, 

(1924) A.C. 508. 

2. It must be accruing or arising through or from 

(a) any business connection in British India: Commissioner vs. 

Remington Type Writer Co. (1931), 58 LA. 42; Com- 
missioner vs. Currimbhoy Ebrahim, 63 I. A. 1. 

(b) any property in British India: Currimbhoy* s c^st, 63 LA. 1. 

(c) any assets or source of income in British India. 

(rf) atiy money — 

(i) lent at interest 

and (ii) brought into British India: Currimbhoy Ebrahim* s 
case (1936), 63 LA. 1. 

N.B. — The accrual or arising may be through or from these sources 
either directly or indirectly. 

, The chargeability of such income is determined by Secs. 3 and 
4 (1) (b) and (c). See Rogers Pyatt Shellac Co.*s case (1924), 52 Cal. 1. 

Machinery-<«e% 

, Next follows the special machinery provided by the Section — the Second 
stage sketched out by Lord Dunedin. 

The special machinery is provided for the case where the person entitled 
the income, profits or gains is not resident in British India. 

The special machinery is that such income shall be chargeable to income- 
tax — 

(1) either in the non-resident's name 

(2) or in the name of his agent. 

N.B, — Tu the latter case the agent shall be deemed to be the assessec 
for the purposes of this Act. 

As to who is agent, see Sec. 43 and Commissioner vs. Bombay Trust 
CorporatiofC'Ltd, (1930), 57 LA. 49; Nawal Kiskore*s case, 65 LA. 12. 

Special mode of recovery — 

^ The first proviso gives a special mode of recovery of such tax. 

Remedy and Indemnity of the agent — 

" The Second Proviso provides for the remedy and indemnity of the 
^Sjjent. authorizes the agent to retain the amount of tax out of any 
money payable him to the non-r^Csiderit . 

Extent of ag^tV liability — 

The third proviso puts a limit to the liability of the agent. 

Section 42 (2) — 

Special provision for the case of a non-resident carrying on busine^: 
with a resident— the business may be carried on anywhere — ^need. 
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in British India; wide power is given to the Income-tax authorities to find 
out the taxable profits of the resident. 

Section 42 (3) — 

This sub-section narrows the scope of the earlier sub-section by con- 
fining their operations to that part of the profits of the business only which 
is attributable to operations in British India. 

Relevant Rules — 

See Rules 33 and 34, pp. 318-19. 

Whether a machinery Section — 

Section 42 (1) comprises two parts. The first part lays down that all 

income, profits or gains accruing or arising through or from any 

business connection, etc., shall be deemed to be income accruing or arising 
within British India. The second part provides a special machinery for 
the assessment in case such income belongs to a non-resident person.. The 
assessment may be either in his own name or in the name of the resident 
agent. 

This structural scheme has been all along maintained — in Se^i 42 (J) 
of the original Act of 1922 as also in Sec. 33 (1)* of the Act of 1918; 
only before the amendment of 1939 its operation was confined to non- 
residents. 

In Rogers Pyati Shellac & Co. vs. Secretary of State [(1924), 52 CaU 
1==(1925) Cal. 34=1 I.T.C. 363], it was held by the Calcutta High Cour? 
that the first part of Sec. 42 (1) is a charging section and the second part 
is a machinery section. 

Rangnekar, J,, expressed agreement with this view in Commissioner 
of Income-tax vs. National Mutual Association [(1933), 57 Bom. 519= 
(1933) Bom. 427=6 I.T.C. 426]. v 

Coming to the case of a non-resident company the learned Judge 
observed that Sec. 42 (1) must be read with Secs. 3, 4 an^ 6 and the 
definitions of the terms '"assessee” and ''company*' in the Income Tax Act, 
and reading these sections together the plain meaning of the statute, in 
his opinion, was that "if a non-resident company carries on business in 
British India, then profits or gains are chargeable to income-tax undei^ 
Secs. 3 and 4 read with Sec. 6". The views expressed above are still 
maintainable since the structural scheme of the section has not been altered. 

t 

Section Explained — 

Income, profits or gains — . , 

These terms have been explained under Sec. 2 " [definition of 

‘Income']. 

Accni&ig.'or^’Ariainff^; 

The pet^n to whohtj tire ptece where and the tiipe when incomei :pi!ofit 5 
or gaihs udder Sec> 42 (I ) are to aocrtie dr arise are: hot expfte^ staged. 



1346 THE INDIAN 1NCX)ME-TAX ACT " CS. 41 

This accrual can take place both to a resident and a non-resident. There 
is nothing in the language of the first part of the sub-section to show that 
it cannot. The second part of the sub-section, however, fixes attention and 
limits the operation of the sub-scction only to a non-resident. 

The place of accrual is clearly meant to be outside British India. The 
expression ''shall be deemed to be income accruing or arising within British 
India” justifies this view. This view does not do violence to the concept 
of accrual since the place of accrual of an income is by no means necessarily 
the place where the source from which it accrues or arises is situated, 
[See per Pdnekridge, J., in In re Mohanpiira Tea Co., Ltd., (1938) Cal. 
148]. Under Sec. 42 (1), the source of income, profits or gains i*^ situated 
in British India. ‘ . 

As regards the time of accrual, the scheme of the Act suggests'^the 
view that such accrual is to take place in the previous year. 

Directly 0/ Indirectly — 

^esc. two words qualify the expression through or from. 

Through or frohi — 

aJr' Th^ u^^ of these two words is significant. It means that the accrual 
;,nay take plSce from the sources enumerated themselves or that these sources 
may be oply instrumental in such accrual. 

Business Connection in British India — 

It has been observed by the Judicial Committe that the phrase ''business 
connexion” is different from, though doubtless not unrelated to, the word 
"business”, which has been defined in the Indian Income Tax Act [Com- 
Snissioner of Income-tax vs. Currimbhoy Bbrahim & Sons, 63 LA. 1= 
(1936) P.C. 1=40 C.W.N. 199=1935 I.T.R. 395]. Their Lordships 
afljjrmed the decision of the Bombay High Court which held that there was 
no business connexion betw^een a creditor and a debtor even though the 
latter might choose to use some part of the money borrowed for the pur- 
pose of his business. See (1933) Bom. 422=1933 I.T.R. 341. Rangnekar, 
J., observ^ed that it was clear that there must be a business in British India 
and there must be a connexion in respect thereof between the person in 
^^iidia sought to be taxed or treated as an agent and the non-resident. 

In Commissioner of Income-tax vs. National Mutual Association 
[ (1933), (1933) Bom. 427=6 I.T.C. 426] the same High Court (Beaumont, 
C.J., Snd Rangnekar, J.) expressed dissent from the view taken by the 
Rangoon High: Court in Steel Brothers! case, [(1926) Rang. 97=3 Rang. 
614=2 I.T.C. 119] that the expression "business connexion*' should 
restricted by the definition of "business” in Sec. 2 (4) of the Indian Inconte 
Tax Act. The learned Chief Justice observ^ed that the said definition AVas 
hot exhaustive. On the other hand, Mackney, J., of the Rangoon 
Court has expressed the view that the word "business” in the 
"business epunecUon” must have the significance indicated in See. 2 
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the Income Tax Act and denote an adventure or concern in the nature of 
trade, commerce or manufacture and the word '‘connexion'' must be used 
in the sense of “that with which one is connected'' and thus expanded the 
the expression “business connection" into “any adventure or concern in 
the nature of trade, commerce or manufacture being a business with which 
he (that is the person residing out of British India) is connected" [Com- 
missioner of Income-tax vs, Visalakshi Achi, (1937), A.I.R. (1937) Rang, 
258=1937 I.T.R. 448], 

The words “business connection" denote some amount of continuity 
in the relationship between the person in India who makes the profits and 
the non-resident who receives them. A single transaction would not fall 
within the»settion. [Per Beaumont, CJ., in Commissioner of Income Tax vs. 
Mfo Goldwyn Mayer Ltd. (1938), (1939) Bom. 257=1939 I.T.R. 176]. 

The view of the Allahabad High Court is that in order to show that 
a non-resident has a business connection with a resident of British India 
it must be established that the two persons have some sort of association 
in a business, that is to say, in a profit-making occupation or activity in 
British India. [In re Nandlal Bhandari Mills Ltd., Cownpore, 1939 I.T.R. 
4S2j. 

The expression “business connection” as used in Secs. 42 and 43 iS 
not confined to a connection in the business of a resident person which gives 
rise to a pecuniary interest in the assets of that business, as, e.g., a share 
in the profits [per Marten, C.J., in Commissioner of Income Tax vs. 
Bombay Trust Corporation Ltd. (1928), 52 Bom. 702= (1928) Bom. 448).: 

See also Rogers Pyatt Shellac & Co. vs. Secretary of State [ ( 1924), 
52 Cal. 1 = (1925) Cal. 34=28 C.W.N. 1074=1 I.T.C. 363]. In this ca^ 
Chatterjee, J., obser\'cd that the expression "birsiness connection” was 
probably used in the Indian Act to cover the words “through or from any 
branch, factorship, agency, receivership or management” which were used 
in Sec. 31 (2) of the English Finance Act (No. 2) of 1915. 

"It is not necessary for the purpose of forming a business connection 
Contracts between British India that contracts between the statu- 
statutory agent and non- tory agent and the non-resident company should be 
rate^”mto^ entered into in British India or that the profits 

British India. should accrue to the non-resident company in 

British India” [per Leadi, C.J., in Commissioner of Income Tax vs. Bank 
of Chettinad Ctd. (imf, 1], 

RntilnriT or Whether there is a business connection depends 

not— depends On facts. on the partij^^r facts of each case [ffe«/]. 

See also Commissioner of Income Tax vs. Metro Goldwyn Mayer Ltd. 
[ (1938), (1939) Bom. 257=1939 I.T,R. 176) where Beanmont, CJ., 
ejqtress^d the view tb in evety case one has to look at the particnlar facte 
of the case to see whether U falls within. Sec. 42, 
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In the opinion of their Lordships of the Judicial Committee the word 
"property" in Sec. 42 (1) cannot be given so special a colour as is given 
to it in Sec. 6 read with Sec. 9 but "is used as an ordinary English word 
to be taken in its usual signification subject to the context provided by the 
rest of the sub-section" [per Sir George Rankin in Commissioner of Income- 
tax vs. Currimbhoy Ebrahim & Sons (1935), 63 LA. 1 = (1936) P.C. 1 
— 1935 I.T.R. 395]. Sir George Rankin proceeded to observe: "There 
is nothing in the sub-section to exclude from its scope any of the six classes 

of income mentioned in Sec. 6 of the Act "Their Lordships agree 

with the view expressed by the learned Chief Justice of Bombay that the 
word 'property* as used in sub-section (1) of Sec. 42 means something 
tangible'; though, for reasons already given, they cannot accept his sug- 
gestion that it is confined to immovable properly or to the buildings or 
lands appertaining thereto. The phrase to be construed is ‘property situate 
m British Indlia* and it seems to their Lordships that the plain implication 
is that the property is to be situated in British India. No doubt for purposes 
of administration or succession, or for purposes of jurisdiction to attach 
a debt, a chose in action is treated notionally as situated in a particular 
country or district. The statute however does not intend to import ques- 
tions of this character as the test whether income which does not accrue 
within British India shall be deemed to accrue. In their Lordships* opinion, 
the phrase is to be taken literally and simply”. 

See also Commissioner of Income Tax vs. Metro Goldwyn Mayer 
Ltd, (1938), (1939) Bom. 257=1939 I.T.R. 176. 

^Asset or Source of Income in British India” — 

This is a new provision inserted by the Amendment Act of 1939. 

According to the Concise Oxford Dictionary, the term "asset" loosely 
means "any possession*'. 

The word "asset" cannot be confined to something material [per Lord 
Atkinson in Atherton vs. British Insulated and Helsby Cables Ltd., (1926) 
A.C. 205; 10 T.C. 155 (199)]. 

For ‘Source of income* see Sec. 6. 

The interpretation put upon the word "property” by the Judicial 
Committee above is now incorporated in the section. 

^Through or from money lent at interest, etc.”^', 

This, too, is a new provision. The decision of the Judicial Committee 
\n Commissioner vs. Currimbhoy Ebrahim & Sons (1936), 63 I.A. 1, will 
no longer hold good. The scope of^e section is now extended by this 
clause so as to override that decision. 


\- t^ammissioner of Income-tax Currimbhoy; Ltd., (1933) 
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Shall be deemed to be income accruing or arising within British India: — 

For the effect of this, see Sec. 4 (1) (b) (i) and (c). Sec. 3 and Sec. 
2 (15), 

This expression “deemed to be” clearly shows that the income, profits 
or gains which are contemplated by Sec. 42 (1) actually accrue without 
British India and that in the circumstances contemplated by the sub-section 
they are to be considered as accruing or arising in British India, and to be 
chargeable accordingly. 

See notes under Sec. 4 under the head “Deemed to accrue or arise'\ 
pp. 661-663. 

See also post for the meaning of “deemed to be". 

Person Entitled to income — 

This expression makes it clear that for liability to tax actual receipt 
of the income is not essential. A mere right to receive it will be enough. 

Not resident In British India — ^ 

For ‘residence’ see Sec. 4A. 

It is not clear from the section when the non-resident person is to be 
‘not resident’ in British India, The scheme of the Indian Income-tax Act, 
howqyer, would suggest that he is required to be not resident in British 
India during the year of assessment. See ante, note under Sec. 40. 

Agent — 

In Sec. 40 the word “agent" means a person who receives the profits 
and gains. The Judicial Committee have held that in Sec. 42 (1) the word 
is not to be understood only in that sense. According to their Lordships, 
any person who comes within the terms of Sec. 43 is by that section put 
artificially into the position of agent and assessed under Sec. 42 (1). See 
Commissioner of Income-tax vs. Remington Typewriter Company Ltd. 
f(1930), 58 I.A. 42=(1931) P.C. 42=5 I.T.C. 177], and Commissioner 
of Income-tax vs. Bombay Trnst Corporation Ltd. [(1929), 57 I.A. 49= 
fl930) P.C. 54=4 I.T.C. 312]. 

For the view of the Calcutta High Court regarding “agent" as used 
in the corresponding sections of the Act of 1918 see The Impe^al Tobacco 
Company of India vs. Secretary of State [(1922), 26 C.W.N. 745= (1922) 
Cal. 454=1 I.T.C. 169]. 

As to when and to put a person into the position of an agent, 
see Sec. 3 oxidf Commisf^iter vs. Nawal Kishore (1938), 65 I.A. 12. 

Agent’s Remedy — 

See Proviso (2) to Sec. 42 This is a new provision which 

empowers the agent to retain out of tfe money payable by him to the non- 
resident person a sum equal to his estimated liability undfer Sec. 42 (1). 

Proviso (3) sets a limit^to the amount recoverable from the wciit 
the time of , to 
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**Deeined to be theaMeese^ — 


When the non-resident person is charged to income-tax under Sec. 
42 (1), in the name of the agent, such agent shall be deemed to be the 
assessee for all the purposes of the Act. 

According to their Lordships of the Judicial Committee, when a person 
is ‘‘deemed to be” something the only meaning possible is that whereas he 
is not in reality that something the Act requires him to be treated as if 
he were [Commissioner of Income-tax vs. Bombay 7'rust Corporation Ltd. 
(1930), 57 I.A. 49= (1930) P.C. 54=1 I.T.C. 312]. 

Recovery of Tax — 

See Proviso (1) and Proviso (3) to Sec. 42 (1). 

As has already been noticed, the amendment of SeC. 42 (2) by Act 
VII of 1939 has removed the anomaly by which a non-resident person 
who was a British subject was placed in a worse position than a non-British 
Subject. 

When all the operations of a business are not carried out in India — 

[Sec. 42 (3)1 

Section 42 (3), as amended, contains a new provision which has 
narrowed the scope of the section. It provides for the division of the 
profits of a business into separate parts, according to the different portions 
of the operations of the business to which they may be attributed. And 
if there is a business of which all the operations are not carried out in 
British India, then the profits and gains of the business deemed imder 
Sec. 42 to accrue or arise in British India shall be only such profits and 
gains as are reasonably attributable to that part of the operations which 
is carried out in British India. “Thus”, observed the Income Tax Enquiry 
Committee,' “in the case of sale of goods imported into British India by 
a non-resident, his liability should correspond to the profits that would 
normally be made by a resident if he imported such goods and dealt with 
them in a similar manner. Similar considerations apply to the case of 
the non-resident purchasing goods in British India for re-sale abroad”. 

Whether a part of the profits or gains is reasonably attributable to 
a particular part of the operations of the business is obviously a question 
of fact to be determined with reference to the facts of each case and in the 
light of the convention prevalent among similarly situated businesses. 

This express statutory provision has rendered obsolete the ruling of 
the Calcutta High Court in In re Port Soid- Salt Association [(19^)> j59 
Cal. 1226=6 I.T.C. 123], where it was^eld fliftt an assessee assessed tuider 
Sec. 42, in respect of a business in the tnanufacture of a commodity 
takes place in a foreign country and the sale thereof takes place in Briti^ 
liSdia, is not entitled, in computing the profits and gains of such btisiness^ 
- - — ' ■ - - 

’ ^ ' Income Tax Enquiry Report, 1936, p. S. 



StATUf ORY AGENTS 


1351 


S. 43.] 


to make a deduction representing the proportion of profits earned by 
manufacture in the country of origin. 

Method of Assessment — 

Now that, after the amendment of 1939, the non-resident person may 
be assessed direct for the purposes of Sec. 42, notice under Sec. 22 (2) 
may be served either upon the non-resident person himself or upon the 
resident agent when the non-resident person is charged in the name of the 
agent. In the latter case, however, the Income-tax authorities are precluded 
from issuing any notice upon the non-resident, in view of the mandatory 
provision that the agent shall be deemed to be the assessee for all the 
purposes of the Act. See Aditya Narain vs. Commissioner of Income-tax, 
1(1938) All. 310=1938 I.T.R. 217]. As regards assessment of a non- 
resident direct see Whitney vs. Inland Revenue (1925). 10 T.C. 88, (1926) 
A.C. 37. 

It is not necessary that before issuing a notice under Sec. 22 (2) for 
the purposes of Sec. 42 (1) the question of agency should be finally 
determined. It is open to the Income-tax Officer to postpone that deter- 
mination till the time conies to make an assessment under Sec. 23 of the 
Income-tax Act [Commissioner of Income-tax vs. Nazval Kishore (1937), 
65 LA. 12= (1938) P.C. 8=1938 LT.R. 61]. 


Old Section. 

43. Any person employed by 

. , , or on behalf of a 

Agents to - . 

include per- person residing out 

sons treated of British India, or 
as such. , • t • 

having any business 
connection with such person, or 
through whom such person is 
in the receipt of any income, 
profits or gains upon whom the 
Income-tax Officer has caused 
a notice to be served of his in- 
tention of treating him as the 
agent of the non-resident per- 
son shall, for all the purposes of 
this Act, deemed^ to be such 
agent: 

Provided that no pers^ * [Provided that where trans- 

be deemed to be the agent of ,4;|^actions are carried on in the 
non-resident person, unless he^ ordinary course of business 
has had an opportunity of being 


New Section. 

43. Any person employed by 
or on behalf of a person resid- 
ing out of British India, or 
having any business connection 
with such person, or through 
whom such person is in the re- 
ceipt of any income, profits or 
gains upon whom the Income- 
tax Officer has caused a notice 
to be served of ^is intention of 
treating him as the agent of the 
non-resident person shall, for 
all the purposes of this Act, he 
deemed to be such agent : . 
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New Section. 

through a broker in British 
India in such circumstances 
that the broker does not in 
respect of such transactions 
deal directly with or on behalf 
of a non-resident principal but 
deals with or through a non- 
resident broker who is carrying 
on such transactions in the 
ordinary course of his business 
and not as a principal such fir.st 
mentioned broker shall not be 
deemed to be an agent under 
this section in respect of such 
transactions:] ; 

Provided “[further] that no 
person shall be deemed to be 
the agent of a non-resident per- 
son, unless he has had an oppor- 
tunity of being heard by the 
Income-tax Officer as to his 
liability. 

* This word was inserted by Sec. 48 of 
the Indian Incomc>ta:c (Amendment) 
Act, 1939 (VII of 1939). 

History — 

In Act VII of 1918 the corresponding section was Sec. 34. In Sec. 43 
of the original Act XI of 1922, the words “or through whom such person 
is in the receipt of any income, profits or gains’' were added. There was 
no other change. The Joint Select Committee on the Income Tax Bill of 
1921 had inserted the words “or from whom such non-resident person is 
in receipt of any income”. See Appendix, p. ccxci. The object of this 
insertion was “to remove doubts that have arisen in particular cases of 
whether a business connection exists or not”. 

The Amendment Act of 1939 has not introduced any fundamental 
change in the Section. It has only added a proviso in the interests of 
brokers in British India. It has its origin in the remarks made by the 
Select Committee in their report on Amendment Bill. The Committ^ 
observed : “In connection with Sec*^^nd Sec. 43 of the Act we considered 
certain difficulties which arose in tM application of the agency priridple 
, , 40 |:^hedging and straddling’ operations when these operations take plaee 
■^l^ough a person carrying on a hona business as broker in British Ihdfc 
" ?and afforeign broker acting for an undisclosed foreign principals We f 
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that some provision should be inserted in the Act to insure that the British 
Indian broker shall not in such a case be deemed to be an agent of the 
foreign principal’'. See Appendix, notes on Clause 45, pp. cccxci. 

Requirements of the Section — 

A person under Sec. 43 shall be deemed to be the agent of a non- 
resident person if the following requirements are satisfied: — 

(1) (a) He is employed by or on behalf of the non-resident person, 
or (b) He has business connection with the non-resident, 
or (c) Through him the non-resident person is in the receipt of 
any income, profits or gains, 

and (2 ) Notice has been served upon him of the intention oi the Income- 
tax Officer of treating him as the agent of the non-resident 
person. 

See Naiml Kishorc's case (1938), 65 I.A. 12. 

Scope of the Section — 

Section 43 provides for the appointment by the Income-tax Officer 
of a statutory agent where there is no agent in British India within the 
meaning of Sec. 42. 

In In re Nandlal Bhandari Mills Ltd., Cawnpore, 1939 I.T.R. 452, the 
Allahabad High Court (Iqbal Ahmad and Collister, JJ.) observed that it 
was manifest from the language of Sec. 43 that a person may be fictionally 
deemed to be an agent for the purposes of the Act who might not be an 
agent as that term is ordinarily understood at law. 

It has, however, been observed that this section is really only machinery 
for giving effect to Sec. 42 and that the mere appointment of an agent 
under Sec. 43 would be of no consequence unless tax can be levied under 
Sec. 42 [per Beaumont, C.J., in Commissioner of Income Tax vs. Metro. 
Coldwyn Mayer, Lid. (1938), (1939) Bom. 257=1939 I.T.R. 176]. 

Whether Agent should be in receipt of profits — 

Differences of opinion regarding whether an “agent’^ under Sec. 42 
should be in receipt of the profits or gains that accrue or arise to the non- 
resident person have been set at rest by the ruling of the Judicial Committee 
in Commissioner of Income Tax vs. Bombay Trust Corporation Ltd. 

[ (1929), 57 I.A. 49= (1930) P.C. 54=4 LT.C. 312] reversing the decision of 
the Bombay H^h Court in 52 Bom. 702= (1928) Bom. 448. In this case the 
respondents were a limited Company having their office in Bombay, to 
whom the Hongkong Trust Q&rporali^n lent money from time to time at 
a certain rate of interest. The reiBpadent company duly paid to the 
Hongkong Company interest at the sp^fied rate. Notice was served upon 
them under ScCv 43 conveying the Income-tax Officer's intention of treatini^ ^ 
them as the a^nts of the Hongkong Company nhd thereafter they 
^sesse(| ^ incorne-tax tod s the Hongkong^ 

m 
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in respect of the amount of interest in the year of charge. The Bombay 
High Court held that the relation between the two companies was that of 
borrower and lender but that having regard to Sec. 43, the Bombay 
Company, though deemed to be an agent of the Hongkong Company for 
the purposes of Secs. 40 and 42, should not be assessed as they were not 
in receipt of income. Their Lordships of the Judicial Committee reversed 
this decision. 

'rhe reason why the Bombay High Court came to their decision and 
the ratio decidendi that weighed with the Judicial Committeee will be clear 
from the extract given below of the judgment of the Judicial Committee 
delivered by Viscount Dunedin: — 

‘‘The High Court were in their Lordships* opinion clearly right 
ill holding that the interest in question was a profit or gain accruing 
or arising to a person residing out of British India — ^^to wit the 
Hongkong company — from a business connexion in British India, 
and therefore falling under the words of Sec. 42. But the High 
Court noting that the Act goes on to declare that such piofits or gains 
shall be chargeable to income-tax in the name of the agent who 
shall be deemed to be the asscssee in respect of such income-tax, 
held that the term ‘agent* was used in the same sense as 'agent* is 
used in Sec. 40, i.c., a person who receives the said profits and 
gains and as the respondents, the Bombay Corporation, did not 
receive the money but on the contraiy paid it, they answered 
questions 3 and 4 in the negative. In the same way they considered 
that: 'agent* in Sec. 43 was also over-ridden as regards its meaning 
by Sec. 40 and only applied to agents in receipt of the profits and 
gain.s. Their Lordships are unable to accept this view as they feel 
constrained by the explicit words of Sec. 43, which being explicit 
must rule whatever may be the general considerations as to what 
the legislature was minded or was likely to do. Taking the words 
as they stand the respondents have a business connexion with the 
Hongkong company and 'through them* the company is in receipt 
of profits or gains. The necessary notice of the intention of the 
tax officer to treat them as agents provided for has been served on 
them. All this being so, what says the section? They are 'for all 
the purposes of the Act to be deemed to be such agent’. Now one 
of the purposes of the Act is Sec. 42. They are therefore to be 
'deemed to be* the agent who is chargeable to income-tax, are deemed 
to be the asscssee, the assessee being in terms of Sec. 2 (2) defined 
as the person by whom income-tax is payable. Now when a person 
is 'deemed to be* something the only meaning possible is that whereas 
he is not in reality that soniething the Act of ParUament requires 
him to be treated as if he were. It follows that although the :HigK 
Court was perfectly right in holding that if Sec, 42 stood alone 
'agent' in that section would mean an agent in actual receipt o( 
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the profits or gains which were to be assessed, they failed to appre- 
ciate that Sec. 43 puts the person who comes within its term 
artificially into the position of the agent and of assessee under 
Sec. 4r. 

In Commissioner of Income Tax vs. Remington Typewriter Co. Ltd. 
[(1930), 58 LA. 42= (1931) P.C. 42,] the Judicial Committee reiterated 
the view expressed above. 


Notice under Sec. 43 — 

It has been held by the Judicial Committee that ‘'the notice is by Sec. 
43 made part of the series of facts which results in the resident being 
deemed agent by the force of the section*', and that “the extent of his 
responsibility, if he be agent, is another matter". If by notice given in 
due course under Sec. 22 (2) the year or years for which the resident is 
intended to be treated as agent be specified, though the notice served upon 
him earlier under the proviso to Sec. 43 did not mention any particular 
year for which the Income-tax Officer intended to treat him as such agent, 
the said resident person can have no grievance in point of procedure and 
the assessment made on him as agent under Sec. 43 is not rendered illegal 
by the procedure followed. [Commissioner of Income Tax vs. Nawal 
Kishore Khairati Lai (1937), 65 LA. 12= (1938) P.C. 8=1938 I.T.R. 61]. 

As has been noticed imder Sec. 42, the above case is also authority 
for the view that the determination of the question of agency can be 
postponed till assessment under Sec. 23. 


Liability in 
case of a 
discontinued 
firm or part- 
nership. 


Old Section. 

44. Where any business, pro- 
fession or vocation 
. carried on by a firm 
has been disconti- 
nued, every person 
at the time of such 
discontinuance a member of 
such firm shall be jointly and 
severally liable for the amount 
of the tax payable in respect of 
the income, profits and gains of 
the firm. 


who 


was 


New Section. 

M44. Where any business, 

Liability in profession or voca- 

ease of a tJon carried on by a 
discontinued ^ 

finii or finn or association 
association, of persons has been 
discontinued, or where an asso- 
ciation of persons is dissolved, 
every person who was at the 
time of such discontinuance or 
dissolution a partner of such 
firm or a member of such asso- 
ciation shall, in respect of the 
income, profits and gains of the 
firm or association, be jointly 
and severally liable to assess- 


* This section Tras substituted by Sec. 
of the Indian Ineome*tax (/inend- 
- inent) Act, IS89 (VH trf 1939), 
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merit under Chapter IV and for 
the amount of tax payable and 
all the provisions of Chapter 
IV shall, so far as may be, apply 
to any such assessment.] 

History — 

This section was first inserted in the Income Tax Act of 1922 (XI of 
1922). 

The Amendment Act of 1939 has extended the scope :>f the Section. 
The object of the amendment is explained by the notes on Clause 46 of 
the Amendment Bill which amended Sec. 44: '‘Clause 46 expands Sec. 44 
so as to include cases of business, profession or vocation discontinued by 
an association of persons as well as a firm and makes members of such 
an association liable to assessment on the firm's f)r association's profits as 
v/ell as for the tax payable". — AU)tes on Clatiscs. 

The concluding words of the section "and all the provisions of Chapter 
IV shall, so far as may be, apply to any such assessment" were added by 
the Select Committee "to ensure that all privileges accorded by the Chapter 
IV shall be available to an assessce assessed under this Section**. 

Object of the Section — 

The object of the section is evidently to get at the tax on the profits 
of a firm made before its discontinuance or on the profits of an association 
of persons before its dissolution and to prevent the avoidance of the tax 
by such discontinuance or dissolution. Hence the taxing authorities will 
be justified in assessing the partners of a discontinued firm or the members 
of a dissolved association of persons jointly and severally in respect of 
the profits earned l)y the firm or the association before the one was dis- 
continued or the other dissolved. See Commissioner of Income Tax vs. 
A. T. Chengalvaroya Cliettiar & Another, [(1937), I.L.R. (1937) Mad. 
792= (19.37) Mad. 300=1937 I.T.R. 70].. 

‘Tax payable”— 

The expression “Tax payable" has been held to mean “tax that is due 
to be paid", “tax which the firm or partnership would be liable to pay if 
It had not been discontinued'*, “tax either found to be due already or that 
will be found to be due in the future”, {ibid). 



" [CHAPTER VA. 

SpEciai, Provisions relating to certain classes or 

Shipping. 


Old Section. 

44A. The provisions of this 

T • ur. * Chapter shall, not- 
Liabihtyto i* 

taxofocca- Withstanding any- 

Monaiship- thing contained in 

the other provisions 
of this Act, apply for the pur- 
pose of the levy and recovery of 
tax in the case of any person 
who resides out of British India 
and carries on business in Bri- 
tish India in any year as the 
owner or charterer of a ship 
(such person hereinafter in this 
Chapter being referred to as 
the principal), unless the In- 
come-tax Officer is satisfied 
that there is an agent of such 
principal from whom the tax 
will be recoverable in the fol- 
lowing year under the other 
jirovisions of this Act. 

Old Section. 

44B. (7) Before the depar- 
Return of ture from any port 

profits and in British India of 

any ship in respect 
of which the provisions of this 
Chapter apply, the master of 
the ship shall prepare and fur- 
nish to the Income-tax Officer 
a return of the full amount paid 
or payable to the principal, or 
to any person on his behalf, on 
account of the carriage of all 
passengiers, live-stoclc or goods 
shipped at that {MJrt since the 
lastarHvnl 


New Section. 

44A. The provisions of this 
Chapter shall, notwithstanding 
anything contained in the other 
provisions of this Act, apply 
for the purpose of the levy and 
recovery of the tax in the case 
of any person who resides out 
of British India and carries on 
businc.ss in Briti.sh India in any 
year as the owner or charterer 
of a ship (such person herein- 
after in this Chapter being re- 
ferred to as the principal), un- 
less the Income-tax Officer is 
satisfied that there is an agent 
of such principal from whoni 
the tax will be recoverable in 
the following year under the 
other provisions of this Act. 

‘ Chapter VA was inserted by Sec. 3 of 
the Indian Income-tax (Further 
Amendment) Act, 1923 (XXVII of 
1923). 

New Section. 

44B. (7) Before the depar- 
ture from any port in British 
India of any ship in respect of 
which the provisions of this 
Chapter apply, the master of 
the ship shall prepare and fur- 
nish to the Income-tax Officer a 
returu of the full amount paid 
or payable to the principal, or 
to any person on his behalf, on 
account of the cariage of all 
passengers, live-stock or goods 
shipped at that port since l^e 
last arrival of the ship thereat. * 
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Old Section. 

(2) On receipt of the return, 
the Income-tax Officer shall 
assess the amount referred to 
in sub-section (1), and for this 
purpose may call for such ac- 
counts or documents as he may 
require, and one-twentieth of 
the amount so assessed shall be 
deemed to be the amount of the 
profits and gains accruing to 
the principal on account of the 
carriage of the passengers, live- 
stock and goods shipped at the 
port. 

(3) When the profits and 
gains have been assessed as 
aforesaid, the Income-tax 
Officer shall determine the sum 
payable as tax thereon at the 
rate for the time being appli- 
cable to the total income of a 
company, and such sum shall be 
payable by the master of the 
ship, and a port-clearance shall 
not be granted to the ship until 
the Customs-collector, or other 
officer duly authorised to grant 
the same, is satisfied that the 
tax has been duly paid. 

Old Section. 

44C. Nothing in this Chap- 

• j. . . ter .shall be deemed 

Adjustment. . ... 

to prevent a princi- 
pal from claiming, in any year 
following that in which any 
payment has been made on his 
behalf under this Chapter, that 
an assessment be made of his 
total income in the previous 
year, and that the tax payable 
on the basis thereof be deter- 
mined in accordance with the 
other provisions of this Act, 


New Section. 

(2) On receipt of the return, 
the Income-tax Officer shall 
assess the amount referred to 
in sub-section (I), and for this 
purpose may call for such ac- 
counts or documents as he may 
require, and one-twentieth of 
the amount so assessed shall be 
deemed to be the amount of the 
profits and gains accruing to 
the principal on account of the 
carriage of the passengers, live- 
stock and goods shipped at the 
port. 

(5) When the profits and 
gains have been assessed as 
aforesaid, the Income-tax Offi- 
cer .shall determine the sum 
payable as tax thereon at the 
rate for the time being appli- 
cable to the total income of a 
company, and such shall be 
payable by the master of the 
ship, and a port-clearance shall 
not be granted to the ship until 
the Customs-collcctor, or other 
officer duly authorised to grant 
the same, is satisfied that the 
tax has been duly paid. 

New Section. 

44C. Nothing in this Chap- 
ter shall be deemed to prevent 
a principal from claiming, 
^[in the year] following that in 
which any payment has been 
made on his behalf under this 
Chapter, that an assessment be 
made of his total income in the 
previous year, and that the taic 

' These words were substitute for tbe 
words “in any year” by See. 30 ef 
the Indian Income-tax (^endm^) 
Act,193&(Vnofl939). 
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Old Section. 

and, if he so claims, any such 
payment as aforesaid shall be 
treated as a payment in advance 
of the tax and the difference 
between the sum so paid, and 
the amount of tax found pay- 
able by hini shall be paid by him 
or refunded to him, as the case 
may be. 


Compare Sec. 21 A. 


New Section. 

payable on the basis thereof be 
determined in accordance with 
the other provisions of this Act, 
and, if he so claims, any such 
payment as aforesaid shall be 
treated as a payment in advance 
of the tax and the difference 
between the sum so paid, and 
the amount of tax found pay- 
able by him shall be paicl by 
him or refunded to him, as the 
case may be]. 


History — 

'I'his chapter was inserted by Act XXVII of 1923, Sec. 3. 

For earlier history see Sec. 5 (1) (d) of the Act of 1886 by which 
;)rofits of non-Indian shipping companies were specifically exempted. 

Directions on this chapter will be found in Para 114 of the Income 
Tax Manual, 7th Edition, pages 280-284. 

Analogous Provisions — 

See Provisional Collection of Taxes Act, 1931 (XVI of 1931). 

English Law — 

The corresponding provisions in the English law will be found in 
certain Finance Acts, tlie relevant sections of which are given below : — 

English Finance Act, 1923, Sec. 18 — 

18. — (1) "If His Majesty in Council is pleased to declare — 

(a) that any profits or gains arising from the business of shipping or from the 

business of air transport^ whidi are chargeable to British income tax arc 
also chargeable to income tax payable under the law in force in any foreign 
state*; and 

(b) that arrangements, as specified in the declaration, have been made with the 

government of that foreign state* with a view to the granting of relief 
in cases where such profits and gains are chargeable both to British income 
• tax and to the income tax payable in the foreign* state; 

then, unless artd until the declaration is revoked by His Majesty in Council, the 
arrangements specified therein shall, so far as they relate to the relief to be granted 
horn British income tax, have effect as if enacted in this Act, but only if and so long 
as the arrangements, so far as they relate to the relief to be granted from the income 
tax payable in the foregn state*, have the effect of law in the foreign state*. 


* Words inserted, Finance Act (No. 1) of 1931, s. 9. 

* Extended to British Dominions, and protected and mandate territories; Finance 

Act:# 1^4, i 31.^^ 
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(2) Any declaration made by His Majesty in Council under this section shall be 
laid before the Commons House of Parliament as soon as may be after it is made, 
and, if an address is presented to His Majesty by that House within twenty-one days 
on which that House has sat next after the declaration is laid before it praying that 
the declaration may be revoked, His Majesty in Council may revoke the declaration, 
and the arrangements specified in the declaration shall thereupon cease to have effect, 
but without prejudice to the validity of anything previously done thereunder or to 
the making of a new declaration. 

(3) The obligation as to secrecy imposed by any enactment with regard to income 
tax shall not prevent the disclosure to any authorised officer of the foreign state'* 
mentioned in the declaration of such facts as may be necessary to enable relief to be 
duly given in accordance with the arrangements specified in the declaration. 

(4) In this section the expression “business of shipping” means the business carried 
on by an owner of ships, atid the expression *'business of air transporr means the 
business carried on by an owner of aircraft*, and for the purposes of this definition the 
expression “owner” includes any charterer”. 

English Finance Act, 1924, Sec. 31- - 

31. “Section eighteen of the Finance Act, 1923 (which makes provision for the 
granting of relief in cases where profits arising from the huvsiness of shipping are 
chargeable both to British income tax and to income tax payable under the law in 
force in any foreign state), shall have effect as if references therein to a foreign state 
included references to any British Dominion, any territory which is under His Majesty’s 
protection, and any territory in respect of which a mandate is being exercised by the 
Government of any part of His Majesty’s Dominions”. 

English Finance Act, 1931, Sec. 9— 

9. (Amendment of Act of 1923, s. 18.) Section eighteen of the Finance 

Act, 1923 (which gives relief from double taxation in the case of profits arising from 
the business of shipping), shall apply in relation to profits or gains arising from the 

business of air transport as it applies in relation to profits or gains arising from the 

business of shipping, and accordingly the said section shall have effect as if- 

(1) in paragraph (a) of sub-section (1) thereof, after the words ”from the 

business of shipping”, there w-ere inserted the words “or from the business 
of air transport”; and 

(2) after the w'ord “ships”, in sub-section (4) thereof, there were inserted the 

words “and the expression 'business of air transport’ means the business 
carried on by an owner of air craft”. 


Extended to British Dominions, and protected and mandate territories; Finance 
Act of 1924, s. 31. 

Words inserted, by Finance Act {No. 1) of 1931, s. 9. 



^CHAPTER VB. 


SrECiAi. Provisions Rei^ating to Avoidance oe LjABiEiTy 
TO Income Tax and Super Tax. 


Introductory — 

This chapter has been inserted by the Amendment Act of 1939 (VII 
of 1939). Its insertion may be traced to the recommendation of the Income 
Tax Enquiry Committee, 1936, who met with many cases in which the tax 
payable was minimised or avoided by methods which were within the law. 
The principal classes of such cases that the Committee noted in their report 
arc: — 

(a) "deferment of drawing of remuneration resulting in a reduction 

in the rate of lax payable, 

(b) the drawing of remuneration in the guise of allow^ance for 

expenses, 

(c) the introduction into a registered firm of a partner for a short 

period only, so that an undue proportion of the firm’s assess- 
able profits is treated as his ; or the giving of a share in 
partnership profits to a wife or minor child, 

(d) the formation by an assessee of a number of unregistered firms, 

(c) the taking of overdrafts in British India against unremitted 

income abroad, 

(/) a manufacturing concern controlled in British India, having its 
factory in an Indian State, making all sales therefrom so that 
only remittances to British India are assessable, 

(g) the taking of usufructuary mortgages in respect of money- 

lending transactions, 

(h) interest on debentures which is due to a resident from another 

resident being made payable abroad, 

(/) charging Indian profits with interest payable to a non-resident 
allied concern, 

(k) Settlements and Dispositions, 

(/) non-distribution as income of a Company's profits, and 
(m) transfer of assets abroad”. 

Regarding transfer of assets abroad the committee recommended 
legislation on the lines of Sec. 18 of the United Kingdom Finance Act, 
1936. 

Object of the Chapter — 

The object underlying the insertion of the Chapter will be clear from 
the following notes on Clause 48 of the Amendment Bill which introduced 
this chapter 

"Clause 48 introduces a new Chapter dealing with a particular type of evasiotu 

* Chalet VB was inserted by Sec. of the Indian Income-tax (Amendment) 
Act, 1939 (Vn of 1^9)> 
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"One of the methods of avoiding the payment of tax without breaking the law 
is to transfer the assets from which- the income arises to a Company v/hich is resident 
outside British India, and then to receive payments from that Company in a form 
and in such circumstances that the amounts received from the Company are never 
in fact repayable or repaid to it. The effect of these arrangements is that the real 
owner of the assets receives the income therefrom indirectly and in a capital form. 
These receipts cannot, as the law stands at present, be treated as income in the hands 
tl the recipient, nor, since the Company is a non-resident Company, can it be subjected 
to the provisions of Section 23A which deals with a Company which, to enable its 
proprietor to avoid super tax, fails to distribute its income. 

'Tt is the object of the present clause to prevent the loss of tax through such 
devices. It will be seen that the first effect of a device of this kind is that the income 
which in reality is the income of a person liable to pay income tax or super tax or 
both becomes the income of a non-resident person (which term, of course, includes a 
Company) which is either not liable or liable for only a smaller amount of tax. By 
means of the loans the real proprietor continues to have power to enjoy the income 
from the assets. 

"It is difficult, if not impossible, to draft a simple preventive clause which a skilled 
lawyer cannot evade. The clause has. therefore, been drafted in wide terras and 
follows the wording of Sec. 18 of the United Kingdom Finance Act, 1936. Its terms 
are very comprehensive, and the net effect intended is that whatever income which 
really belongs to a person liable to income tax and super tax becomes by means of 
an artificial set of transactions the income of somebody liable to pay less tax or no 
tax at all, such income can for lax purposes be treated as the income of the person 
to whom it really belongs”. 

The Select Committee made certain changes in Sec. 44D as originally 
drafted, which they explained thus: — 

"The changes m.ade in Sec. 44D remove certain defects in the provisions relating 
to evasion of tax by transfer of assets. Transfers to persons resident in but not 
domiciled in British India are now covered, and by sub-section (2) evasion by 
transfers resulting in payment of income disguised in the form of loans, or payments 
made without adequate consideration, is provided for. By sub-section (3) it is provided 
that a transfer must be untainted bv any purpose of avoidance in order to escaoe the 
mischief of the section, and the addition of a new clause in sub-section (7) clarifies 
the position of companies incorporated outside but resident in British India”. 

The Select Committee also added two new sections, Secs. 44E and 44F. 
About these the Committee’s observations are as follows: — 

"The new Sections 44E and 44F are designed to prevent avoidance of tax by what 
are known as "bond-washing” transactions, involving tlie manipulation of securities 
so that the securities will pass temrorarily into the legal ownership of some second 
person who is either not liable at all or liable in a lesser degree to tax, under such 
conditions that the interest on the securities is the income of this second person. A 
common form of the process is the sale of securities cum interest with a simultaneous 
contract to repurchase them ex interest. Where foreign securities are concerned this 
second person may be a foreigner resident abroad entitled to claim exemption from 
the tax on the interest. More often a financial concern in India is utilised whose 
computation of profits includes the results of realising securities, so that the concern 
can profitably offer "bond- washing” facilities to the owner of securities bearing fixed 
interest, where the owner himself is not liable to taxation on the realisation of the 
securities'*. 

, It will be pertinent to notice here some of tbe principlei which 
always guided the Courts in England in interpreting measures aimed 
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prevention of avoidance of tax. It is a well-known principle established 
on judicial authority that a subject has the legal right to dispose of his 
capital and income in such a way as to attract the least amount of tax 
upon himself.^ In Bitllivant vs. Attorney-General, (1901) A.C. 196, at 
page 202, Lord Halsbury described the same right thus; “People are not 
bound to continue in the same condition of things, either as regards their 
direct or indirect taxation, which will render cither the consumption of 
articles in the one case or the property they have in the other always liable 
to the tax”. It has also been observed that a subject can surely get rid 
of an income-bearing security in order to avoid the addition of the income 
to his super-tax assessment.^ 

It thus follows that the taxing authorities must show that the tax is 
exigible in the facts of the case, and if it is not exigible it is not a case of 
evasion at all.^ Lord Halsbury pointed out in BnUivanfs case, ante, that 
the word “evasion” is not an accurate word to use with regard to cases 
where the facts do not bring the charge down upon the subject. 

In cases of the above nature, the only function of the court is, in the 
opinion of Lord Atkin, to determine the legal result of the subject's disposi- 
tions so far as they affect tax.'^ 

The Courts in India, too, have been guided by similar principles. 

See In re Bai Sakinaboo (1931), (1932) Bom. 116=34 Bom.L.R. 100, 
per Beaumont, CJ. ; In re Makund Samp (1927), 50 All. 495= (1928) All. 
81, per Ashworth, J. ; Ganga Sagar vs. Emperor, (1929) All. 919, per 
Mukerji, J. ; Rajniti Prasad Singh vs. Commissioner of Income-tax (1929), 
9 Pat. 194= (1930) Pat. 33, per Courtncy-Terrell, C.J. 

See also notes under the head “Evasion” at pp. 400-1. 


New Section. 


44D. 

Avoidance 
of income- 
tax by tran- 
sactions 
resulting in 
the transfer 
of income to 


(i) Where any person 
has, by means of a 
transfer of assets, by 
virtue or in conse- 
quence whereof, 
either alone or in 


perOTnsresi- conjunction with, 
dent or ordi- • . j 

narilv resi- 3.SSOCiate(l opcr3,"‘ 

dent abroad, tions, any income, 
which if it were the income of 


such person would be chargeable 


' Duke of Westminster vs. Commissioners of Inland Revenue (1934), 19 T.C. 49(* 
(511), per Lord Atkin. 

* Dewar Commissioners of Inland Revenue (1935), 19 T.C. 561 (579), pet 
Romer, L.J. 

* iM*. at 57L Lord Hanworth, M.R. 

* Dictie p/ Westminster (1934), 19 T.C. 490 (511). 
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New Section, 
to income-tax becomes payable to 
a person not resident or to a per- 
son resident but not ordinarily 
resident in British India, ac- 
quired any rights by virtue or in 
consequence of which he has 
within the meaning of this sec- 
tion power to enjoy such income, 
whether forthwith or in the fu- 
ture, that income shall, whether 
it would or would not have been 
chargeable to income-tax apart 
from the provisions of this sec- 
tion, be deemed to be income of 
such first mentioned person for 
all the puri)oses of this Act. 

(2) Where any person re- 
ceives or is entitled to receive, 
whether before or after any 
transfer of assets by virtue or in 
consequence whereof either alone 
or in conjunction with associated 
operations any income becomes 
payable to a person not resident 
or resident but not ordinarily 
resident in British India, any 
sum paid or payable by way of a 
loan or repayment of a loan or 
any other sum, being a sura 
which is not paid or payable for 
full consideration in money or 
money’s worth, paid or payable 
otherwise than as income, such 
income shall, whether it would or 
would not have been chargeable 
to income-tax apart from the 
provisions of this section, be. 
deemed to be the income of the 
first mentioned person for all the 
purposes of this Act. 

( 3 ) Sub-sections ( 3 ) and (2) 
shall not apply if such firisi 
inentioned person shows to 
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satisfaction of the Income-tax 
Officer either — 

(a) that neither the transfer 
nor any associated opera- 
tion had for its purpose 
or for one of its purposes 
the avoidance of liability 
to taxation; or 

(b) that the transfer and all 
associated operations 
were bona fide commer- 
cial transactions and were 
not designed lor the pur- 
pose of avoiding liability 
to taxation. 

(4) For the purposes of this 
section, an ‘associated operation' 
means, in relation to any trans- 
fer, an operation of any kind 
effected by any person in rela- 
tion to any of the assets trans- 
ferred or any assets representing 
whether directly or indirectly 
any of the assets transferred, or 
to the income arising from any 
such assets, or to any assets re- 
presenting whether directly or 
indirectly the accumulations of 
income arising from any such 
assets. 

(5) A person shall, for the 
purposes of this section, be 
deemed to have power to enjoy 
income of a person not resident, 
or resident but not ordinarily 
resident, in British India, if — 

(a) the income is in fact so 
dealt with by any person 
as to be calculated at 
some point of time, and 
w’hether in the form of 
income or not, to enure 
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for the benefit of the first 
mentioned person, or 

(/;) the receipt or accrual of 
the income operates to in- 
crease the value to such 
first mentioned person 
of any assets held by him 
or for his benefit, or 

(c) such first mentioned per- 
son receives or is entitled 
to receive at any time 
any benefit provided or to 
be provided out of that 
income or out of moneys 
which are or will be avail- 
able for the purpose by 
reason of the effect or 
successive effects of the 
associated operations on 
that income and on any 
assets which represent 
that income, or 

(d) such first mentioned per- 
son has power by means 
of the exercise of any 
power of appointment or 
power of revocation or 
otherwise to obtain for 
himself, whether with or 
without the consent of 
any other person, the 
beneficial enjoyment of 
the income, or 

(e) such first mentioned per- 
son is able, in any manner 
whatsoever and whether 
directly or indirectly, td 
control the application of 
the income. 

(6) In determining whether a 
person has power to enjoy in^ 
come within the meaning at tWs ; 
section, regard shall be 
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the substantial result and effect 
of the transfer and any asso- 
ciated operations, and all bene- 
fits which may at any time 
accrue to such person as a result 
of the transfer and any* asso- 
ciated operations shall be taken 
into account irrespective of the 
nature or form of the benefits. 

(/) For the purposes of this 
section — 

(a) the expression ‘assets' 
includes property or 
rights of any kind, and 
the expression ‘transfer’ 
in relation- to rights in- 
cludes the creation of 
those rights; 

(b) the expression ‘benefit’ 
includes a payment of 
any kind ; 

(c) references to income of a 
person not resident or of 
a person not ordinarily 
resident in British India 
shall, where the amount 
of the income of a com- 
pany for any year or 
period has been deemed to 
have been distributed 
under sub-section (1) of 
section 23A, include re- 
ferences to so much of the 
income of the company 
for that year or period as 
is equal to the amount 
deemed to have been dis- 
tributed to that person; 

(d) references to assets re- 
presenting any ^assets, in- 
come or accumulation^- of 

V : ‘inQQiae inclu4j;l^feren^ 
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to shares in or obliga-* 
tions of any company to 
which, or obligation of 
any other person to 
whom, those assets, that 
income or those accumu- 
lations are or have been 
transferred ; 

{e) any body corporate in- 
corporated outside Bri- 
tish India shall be treated 
as if it were resident out 
of British India whether 
it is so resident or not. 

(8) The provisions of this 
section .shall apply for the pur- 
poses of assessment to income- 
tax and super-tax for the year 
ending on the 31st day of Marchj 
1940, and subsequent years, and 
shall apply, in relation to trans- 
fers of assets and associated 
operations whether carried out 
before or after the commence- 
ment of the Indian Income-taxi 
(Amendment) Act, 1939. 

(9) Where any person has 
been charged to tax on any in- 
come deemed to be his under the 
provisions of this section, and 
that income is subsequently re- 
ceived by him, whether as in- 
come or in any other form, it 
shall not again be deemed to 
form part of his income for the 
purposes of this Act. 

English Law— 

The corresponding provisions in the English law are contained in Sec. 
18 of the United Kingdom Finance Act, 1936, as amended by Sec. 28 of 
the United Kingdom Finance Act, 1938. Section 44D of the Indian Income 
Tax Act was at first drafted after Sec. 18 of the U. K. Finance Act,^9^|,j 
but later the amendments made by Sec. 28 of the U. K, Finance 
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were incorporated, mutatis mutandis, in it, as will appear from a comparison 
of Sec. 44D of the Indian Act and the two sections of the U. K. Finance 
Acts, referred to above, which arc given below: — 

The English Finance Act, 1936, Sec. 18 — 

18. Provisions for prevejiting avoidance of income tax by transactions resulting 
in the transfer of income to persons abroad. — 'Tor the purpose of preventing the 
avoiding by individuals ordinarily resident in the United Kingdom of liability to income 
tax by means of transfers of assets by virtue or in consequence whereof, either alone 
or in conjunction with associated operations, income becomes payable to persons 
resident or domiciled out of the United Kingdom, it is hereby enacted as follows: — 

(1) Where such an individual has by means of any such transfer, either alone 
or in conjunction with associated operations, acquired any rights by virtue of which 
he has, within the meaning of this section, power to enjoy, whether fortliwith or in 
the future, any income of a person resident or domiciled out of the United Kingdom 
which, if it were income of that individual received by him in the United Kingdom, 
would be chargeable to income tax by deduction or otlierwise, that income shalL 
whether it would or would not have been chargeable to income tax apart from thei 
provisions of this section, be deemed to be income of that individual for all the purposes 
of the Income Tax Acts: 

Provided that this sub-section shall not apply if the individual shows in writing 
or otherwise to the satisfaction of the Special Commissioners that the transfer and 
any associated operations were effected mainly for some purpose other than the purpose 
of avoiding liability to taxation. 

(2) For the purposes of tliis section an associated operation means, in relation 
to any transfer, an operation of any kind effected by any person in relation to any 
of the assets transferred or any assets representing, whether directly or indirectly, any 
of the assets transferred, or to the income arising from any such assets, or to any^ 
assets representing, whether directly or indirectly, the accumulations of income arising 
from any such assets. 

(3) An individual shall, for the purposes of this section, be deemed to have 
power to enjoy income of a person resident or domiciled out of the United Kingdom if — 

(a) the income is in fact so dealt with by any person as to be calculated, at 

some point of time, and whether in the form of income or not, to inure 
for the benefit of the individual; or 

(b) the receipt or accrual of the income operates to increase the value to the 

individual of any assets held by him or for his benefit; or 

(c) the individual receives or is entitled to receive, at any time, any benefit 

provided or to be provided out of that income or out of moneys which 
are or will be available for the purpose by reason of the effect or successive 
effects of the associated operations on that income and on any assets which 
directly or indirectly represent that income; or 

(d) the individual has power, by means of the exercise of any power of appoint- 

ment or power of revocation or otherwise, to obtain for himself, whether 
with or without the consent of any other person, the beneficial enjoyment 
of the income; or 

(e) the individual is able in any manner whatsoever, and whether directly or 

indirectly, to control the application of the income. 

(4) In determining whether an individual has power to enjoy income within the 
nicamx^ of this section, regard shall be had to tlie substantial result and effect of the 
irandfiS^nd any associated operations, and all benefits which may at any time accrue 
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ic the individual as a result ol the transfer and any associated operations shall be 
taken into account irrespective of the nature or form of the benefits. 

(5) For the purposes of this section — 

(a) a reference to an individual shall be deemed to include the wife or husband 

of the individual; 

(b) the expression “assets*’ includes property or rights of any kind, and the 

expression “transfej”, in relation to rights includes the creation of those 
rights; 

(c) the expression "benefit” includes a payment of any kind; 

(d) references to income of a person resident or domiciled out of the United 

Kingdom shall, vhere the amount of the income of a company for any 
year or period has been apportioned under section twenty-one of the 
iMnance Act, 1922, include references to so much of the income of the 
company for that yoi\t or period as is equal to the amount so apportioned 
to that person; 

le) references to assets representing any assets, income or accumulations of 
income include references to shares in or obligations of any company to 
which, or obligations of any other person to whom, those assets, that 
income or those accumulations are or have been transferred. 

(fi) 'I he provisions of the Second Schedule to this Act shall have effect for the 
purpose of carrying this section into effect and otherwise for supplementing the provi- 
sions of this section, and this section is referred to in that Schedule as “the principal 
section”. 

(7) The provisions of this section shall apply for the purposes of assessment 
to income tax for the year 1935-36 and subsequent years, and shall apply in relation 
to transfers of assets and associated operations whether carried out before or after the 
commencement of this Act: 

Provided that, for the: year 1935-36, no income sliall be charged to tax at the 
standard rale by virtue of the prov^isions of this section, but surtax shall be assessed 
and charged as if any income which would, but for this proviso, have been charged 
as aforesaid h<?d in fact been so charged. 

The English Finance Act, 1938, Sec. 28 — 

28.- (1) Section eighteen of the Finance Act, 1936 (which contains provisions 
for the purpose of preventing the avoiding by individuals of liability to income tax 
by means of transfer.s of assets by virtue or in consequence whereof, cither alone or 
in conjunction with associated operations, income becomes payable to persons resident 
( r domiciled out of the United Kingdom) shall be amended in accordance wfith the 
following provisions of this section. 

(2) The proviso to sub-section (1) shall cease to have effect and the following two 
sijh-scctions shall be inserted immediately after the said sub-section (1): — 

“(lA) Where, whether before or after any such transfer, such an individual 
receives or is entitled to receive any capital sum the payment whereof is in 
any way connected with the transfer or any associated operation, any income 
which, by virtue or in consequence of the transfer, either alone or in conjunction 
with avSsociated operations, has become the income of a person resident or 
domiciled out of the United Kingdom shall, whether it would or would not 
have been chargeable to income tax apart from the provisions of this sectibii, 
be deemed to be the income of that individual for all the purposes of the Income 
Tax Acts. 

Iri this subsection the expression ‘capital sum* means — 

(a) any sum paid or payable by way of loan or repayment of a loan; atj^ ^ 
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(b) any other sum paid or payable otherwise than as income, being a sum 
which is not paid or payable for full consideration in money or money’s 
worth. 

(IB) The last two foregoing subsections xshall not apply if the individual shows 
in writing or otherwise to the satisfaction of the Special Commissioners either- 

(a) that the purpose of avoiding liability to taxation was not the purpose or 

one of the purposes for which the transfer or associated operations of any 
of them were effected; or 

(b) that the transfer and any associated operations were bona fide commercial 

transactions and were not designed for the purpose of avoiding liability 
to taxation”. 

(3) In paragraph (d) of sub-section (3) of the said section, the following words 
shall be inserted after the word '‘income”: — 

“r)r may, in the event of the exercise of any ix>wer vested in any other person, 
become entitled to the beneficial enjoyment of the income”. 

(4) After sub-section (4) the following subsection shall be inserted 

“(4A) For the purposes of this section any' body coriX)rate incorporated 
outside the United Kingdom shall be treated as if it were resident out of the 
United Kingdom w'hether it is so resident or not”. 

(5) The foregoing amendments of the said section eighteen shall take effect for 
the purpose of assessment to income tax for the year 1937-38 and subsequent years 
and .shall apply in relation to transfers of assets and associated operations whether 
carried out before or after the commencement of that year: 

Provided that, as respects income tax at the .standard rate for the year 1937-38, 
the .said section eighteen .shall have effect a.s originally enacted, but surtax for that 
year shall be assessed and charged as if any income which would, but for this proviso, 
have been charged under the said section eighteen as amended by this section had in 
fact been so charged. 

Section 44D (1) — 

In order to see the connection of the several words used in this siil)- 
section it may be read in the following* ways: — 

(1) Where any person has, by means of a transfer of assets 

acquired any rhjhtshy virtue of which he ha.s 


powder to enjo}'^ such income( ?) that income shall. . . . 

be deemed to be the income of such person for all 

the purposes of this Act. 


(2) Where any person has, by means of a transfer of assets, (by 
virtue whereof, any income becomes 


payable to a person not resident in British India), 

acquired any rights by virtue of which he has 

power to enjoy'’ smeh income ..that income shall 


* be deemed to be the income of such person 

for all the purposes of this Act. 

Analysis of the Sub-section — 

...Income .shall. .... .be deemed to be income oft such 

...person........ 

(1) Where any person has acquired any rights hy virtue . . . . .of 

■r;^ ^ . . .. . .power to enjoy such income incoin^ 

4 below). .. . . . . , : ’ 
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(2) has, by means of a transfer of assets acquired 

any rights 

(3) .has acquired any rights by virtue of which 

he has power to enjoy such income 

(4) a transfer of assets, by virtue whereof any 

income becomes payable to a penson not resident 

(5) any income which if it were the income of such person 

{i.e., the person referred to in item 1) would be chargeable 
to income-tax. 

(6) a transfer of assets, by virtue whereof, either 

alone or in conjunction with associated operations, any income 
becomes payable to a person not resident 

Requirements of the Sub-section — 

In order to be deemed to be income of a person within the meaning 
of this Sub-section it must satisfy the following requirements : — 

1. It must be income; 

2. It must be such an income as would be chargeable to income- 

tax if it were the income of the person; Secs. 4 (1) and 3 
and 42 ; 

3. It must be an income which the person has power to enjoy 

whether forthwith or in future; 

N.B . — For w'hat is power to enjoy see Sub-section (5). 

(a) This power to enjoy the income must be by virtue of, or 

in consequence of any rights acquired by the person by 
means of a transfer of assets, 

(b) the transfer of assets must be the one by virtue or in 

consequence whereof the income becomes payable — 

(i) to a person not resident in British India, 
or (ii) to a person resident but not ordinarily resident in British 
India. 

^ N.B, — (1) This Sub-section itself does not say whether the income must be income 
of these persons. It simply says the income becomes payable to them. See, however, 
Sub-section (5) which uses the words "power to enjoy income of a person not resident 

(2) The ^ect of the transfer( viz., the income becoming payable to the two 
classes of persons nhmed) may be produced either by the transfer alone or in con- 
junction with associated operations. 

As to the meaning of “associated operations” see Sub-section (4), 

(3) ^^hen an income is payable to either of the two classes of persons 
referred to in and (ii) above, it may still be, under certain circumstance, chargeable 
to income tax in the hands of such persons. According to the present section the income 
will be deemed to be the income of another person irrespective of the consMeratioh 
whether it would or would not be chargeable in the hands of die person to whjwh 

becomes payabtet 
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The present section only makes it income of a person. When the 
requirements are all present it becomes income of the person for all the 
purposes of this Act. Whether it shall come within his total income or not, 
whether it shall be chargeable to income-tax at all or in any particular year, 
will have to be determined with reference to the appropriate prr)visions of 
the Statute. 

It may be noticed here that the present section does not even say that 
the income in question shall be included in the total income of the person. 
It becomes his income and it may, then, be included in the total income 
of another person [say, by the operation of Sec. 16 (3)] and may be charge- 
able only in the hands of such other person. 

The Section requires that the person to whom the income becomes 
payable is either (1) not resident in British India, or (2) resident in British 
India but not ordinarily resident in British India. These requirements do 
not refer to any time with reference to which residence or non-residence 
is to be detennined. Sections 4, 4A and 4B always refer to ‘'resident in 
a year'* or '‘not ordinarily resident in a year". It will indeed be a pertinent 
enquiry whether residence or non-residence at a particular point of time 
only is required and if so, what is that point of time. Then again the 
question will arise as to the sense in which these expressions “resident in 
British India*', and “not ordinarily resident in British India" have been 
used here. Sections 4A and 4B no doubt define these expressions “for the 
purposes of this Act", but these sections give their meaning with reference 
to a period of time and not with reference to any particular point of time. 

The Clauses “has acquired any rights", “has power to enjoy’*, “any 
income becomes payable" may all refer to some point of time. But 'income' 
is a recurring thing and consequently shall have to be deemed to be the 
income of certain person from time to time, zn::., when it becomes income. As 
regards the requirements indicated by the words “has acquired any rights", 
“by means of a transfer of assets", “has power to enjoy", “becomes payable", 
these must be fulfilled at their appropriate point of time. That point of 
time may come only once in a case or may, in some cases, recur. When 
these requirements are satisfied at their proper point of time then the field 
is ready for the application of the fiction. Whenever any income conies 
within this field it is to be deemed to be the income of the specified person. 

A transfer of assets will necessarily take place at particular point of 
time. 

Acquisition of any rights by the person is to be by means of a transfer 
of assets. Tihere is nothing in the section to exclude rights^quired subject 
to conditions imposed by the transfer. This acquisition ot right therefore 
may be made a recurring one. 

The words “Any income becomes payable” again bring in a 

requinstnOTt wWch may also be a recurring one. Thf income is to become 
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payable by virtue or in consequence of a transfer of assets, e’ther alone or 
in conjunction with associated operations. Sub-section (4) explains “asso- 
ciated operations*'. It is clear that at least these ‘associated operations' 
raay be matters of tlie future and may be of repeated recurrence. ‘Becoming 
payable' therefore may be a recurring one. The person to whom the income 
is to become payable must satisfy the description at the time when the 
income becomes payable to liim. There is some difficulty about the point 
of time at which an income, becomes payable within the meaning of this 
clause. Suppose iii June 1940 all the requirements are present and complete 
making the income of 1942 payable to a certain person. It can certainly 
be said that the payability of the income of 1942 is determined in June 
1940. The Sub-section, however, .seems to contemplate the year 1942 as 
the time wdien the income becomes payable. Tt speaks of ‘income' becoming 
payable. Income must be income first and then become payable. But 
suppose, in the above illustration income of 1942 is m<ade payable to the 
person in June 1944. 1'liere is some difficulty in determining the date at 
which income becomes payable in such a case within the meaning of this 
Sub-section. The Sub-seclioii itself docs not say whose income it means. 
The word ‘income' is indeed meaningless without reference to a person. 
If it is the person to whom it is to be payable with reference to whom 
its character as income is to be determined then it hardly becomes his 
income till June 1944. See in this connection the weighty remarks of Lord 
Wrenbury regarding the meaning of Income' in St. Lucia Usiucs case: 
(1924) A.C. 508. 

The legislature seems to have contemplated that person to be the owner 
of the income. Sec vSub-section (5). 

The words “any income becomes payable" in this Sub-section mean 
and refer to the payability of income as ‘income' after it has been ‘income', 
and not to the payability of anything which in future will be income. 

It may be noticed here that these questions will never fall to be consi- 
dered for the purposes of this statute unless and until there has already 
been an ‘income'. 

The descriptions “not resident in British India" or “resident but not 
ordinarily resident in British India" refer to the time when income becomes 
payable to the person* 

power to enjoy such income whether forthwith or in the 

future^^ — 

The Sub-se 5 tion requires that the power to enjoy should be “by virtue 
or in consequence of" the right acquired. Sub-section (5) explains 
is ‘^power to enjoy". It is clear that this pOAver also may be a reCUrrifili:- 
one;'. 

The words “whether forthwith or in the future” qualify cnjojmient, 
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Deemed to be the income of such person: 

Contrast Sec. 44E. 'I'ltere income shall, be deemed to be tlie income of 
one and not to be the income of any otITer. Sec. 44D lays down when a 
particular income shall be deemed to be the income of a particular ]jcrson. 
In order, however, to be taxable in the hands of that person .such income 
must also satisfy the requirements of ,Sec. 4 (1) so as to oe liable to be 
included in the total income of that person. 

Section 3 makes the total income chargeable to taxation. 

If it were the income of such person would be chargeable: Sections 
3 and 4 (1). 

(2) Where any person rc- 
ceive.s or is entitled to receive, 
whether before or after any 
transfer of assets by virtue or 
in consc(|uence whereof either 
alone or in conjunction with 
as.sociated operation.s any in- 
come beconis payaltle to a per- 
son not resident or resident but 
not ordinarily resident in British 
India, any sum paid or payable 
by way of a loan or repayment 
of a loan or any other sum, 
bein.s;- a sum which is not paid 
or jtayaltle for full consideration 
in mone>' or money’s worth, paid 
or payable otherwise than as 
income, such income shall, 
whether it would or would not 
have been chargeable to income- 
tax apart from the provisions 
of this section, be deemed to be 
the income of the first mentioned 
person for all the jnirposes of 
this Act. 

Sub'section '(2) — 

The Sub-section has been given below in three different ways by 
omitting portions in order to show the connection of the several words u.sed 
in it : — 

(1) Where any person receives (or is aititled to receive)........ 

any sum paid. .by way of a loan or any other item, being 
a sum ...... paid ........ othemise than as income . , * . , . such 
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income ( ?) shall be deemed to be the income of the. ....... 

person for the purposes of this Act. 

(2) Where any person receives (whether before or after any 

transfer of assets by znrfuc zvhereof any income 

becomes payable to a person not resident in British 

India) any sum paid by way of loan or any other 

item, being a sum paid otherwise than as income, 

such income shall be deemed to be the income of the 

person 

(3) “Where any person receives any stun paid by way 

of a loan or any other item, being a sum paid 

otherwise than as income, (whether before or after any 

transfer of assets by virtue whereof any income 

becomes payable to a person not resident in British 

India,) such income shall be deemed Jo be the income 

of the person for all the purposes of this Acf’. 

There seems to have been some defect in the drafting of this Sub- 
section. It is not clear whether “any sum paid shall have to have 

r*ny connection (1) with the income that becomes payable to n non-resident 

or (2) with the assets by virtue of whose transfer the income 

becomes so payable. Further, it is somewhat difficult to read the section 
so as to connect the words “such income’' with “any income becomes 
payable As the Sub-section stands the ordinary grammatical con- 

nection of the words “Such income" is with the w’ords ‘any sum paid'; but 
a sum paid may not be ‘income’. It seems that in this Sub-section (2) also 
the intention was to make the income payable to the non-resident the income 
of the person wlio receives any sum paid by way of loan. It the Sub- 
section be read in the third w^ay indicated above then only connection of 
^'such income'' w'ith *Uiny income becomes payatde" will be visible. 

The requirements of the Sub-section — 

(1) It must be income, 

(2) It must be income which becomes payable to a person — 

(a) not resident in British India, 
or (b) resident but not ordinarily resident in British India. 

(3) It must be income wffiich becomes so payable — 

(a) by virtue of 
or (b) in consequence of 

any transfer of assets 
(a) either alone 

or (b) in conjunction wdth associated operations. 

(4) ( ?) Either before or after such transfer of assets any person- « 

(a) receives 

or (h) is entitled to receive any sum. 
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(ii) The sum is — 

(a) either paid by way of a loan 

or is payable b}^ way of a loan 
or (b) either paid by way of repayment of a loan 

or is payable by way of repayment of loan 

or (t') any other sum 

(i) paid otherwise than as income 
or (ii) payable otherwise than as income; 
in either case — not paid or payable for full consideration in 
money or money's worth. 

When these requirements are fulfilled the ‘income* in item (2) will be 
deemed to be the ‘income' of the person in item (4) (i). 

Obscurities — 

1. The Sub-section does not make it clear whether the assets arc the 
assets of the person or whether the transfer should be his act. 

2. The words “not resident” and “not ordinarily resident” do not refer 
to any lime. But sec Secs. 4, 4A, 4B, where these expressions are defined 
only with reference to a year. 

3. The Section speaks of any income becoming payable to a certain 
description of persons. But it docs not reciuire here that it should be the 
income of such persons. But see Sub-section (5). 

Sec also the observations under Sub-section (1). 

Sub-section 3: Purpose of Transfer — Onus Probandi — 

Sub-section (3) lays down that sub-scctions (1) and (2) will not 
apply if the “first-named person” in the said two sub-sections, who may, 
roughly speaking, be called the transferor of assets, satisfies the Income-tax 
Officer of either of two thing.s. 

These are: — 

(1) That neither the transfer nor any associated operation had 
for its purpose or one of its purposes the avoidance of liability 
to taxation; 

or (2) That the transfer and all associated operations — 

(fl) were bona fide commercial transactions 
and (h) were not designed for the purpose of avoiding 
liability to taxation. 

The onus of proof lies on the transferor of assets. 

There has been no Indian case on the point yet, but in view of the 
similarity of the English and Indian provisions in this respect, the following 
English case will, prove helpful. 

Q a Canadian by birth and domicil, had for some years prior to his 
death on Januaiy 22, 1936, resided in the United Kingdom. In order tp 
^^afeguard hiaestete from his extravagance certain operations \v$re designed^ 

■ 173 :; ■■ 
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which were at the same time so catfied out that his income should not be 
liable to tax. On December 27, 1933, he formed a Canadian company to 
which he transferred certain shares in an English company in consideration 
of the allotment of shares and debentures in the former company. By 
a settlement dated Februarj' 16, 1934, C. covenanted to transfer to the 
trustees of the settlement certain shares of the company and by another 
settlement he covenanted to transfer certain non-interest-bearing redeemable 
debentures. The trustees of the debenture settlement paid to the joint 
account of the deceased and his wife the whole amount received by them 
during the year ending 31st March, 1936, in respect of the redemption of 
debentures of the Canadian company. 

Two questions were raised. The first was whether the transfer of 
the assets to the company was made for the purpose of avoiding liability 
to taxation, the Crown’s contention being that under Sec. 18 of the Finance 
Act, 1936, income from such assets was to be deemed to be the income 
of the deceased. The second question was whether an assessment could be 
made upon the executors of a person dying before the date of the passing 
of the Finance Act, 1936. 

It was held that, in order to avoid liability to taxation, the transfer 
and the associated operations must be affirmatively shown to have been 
effected mainly for some purpose other than avoiding taxation, and this 
was not the case here. Secondly, Sec. 18 of the Finance Act, 1936, is by 
its sub-section 7 given retrospective effect for the years 1935-36 for the 
imposition of sur-tax. and the assessment upon the executors of the deceased 
was valid [Cottingham’s Executors vs. Commissioners of Inland Revenue 
(1938), (K.B.) (1938) 2 K.B. 689= (1938) 3 All. E.R. 560; C.A. (1939) 
1 K.B. 250= (1938) 4 All. E.R. 663; 22 T.C. 344]. 

The provisions in the Indian Act corresponding to those in Sec. 18 
of the Finance Act, 1936 on the interpretation of which the English case 
tuned are Sec. 44D (3) and Sec. 44D (8) which are in pari materia with 
the latter. 

Sub'section (4): Associated Operations — 

(5) A person shall, for the 
purposes of this section, be 
deemed to have power to enjoy 
income of a person not resident, 
or resident but not ordinarily 
resident, in British India, if— 
(a) the income is in f act sp 
dealt with by any per- 
son as to be calculated 
at some point of 
and, whether in ; 
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form of income or not, 
to enure for the benefit 
of the first mentioned 
person, or 

(b) the receipt or accrual of 
the income operates to 
increase the value to 
such first mentioned 
person of any assets 
held by him or for his 
benefit, or 

(c) such first mentioned 
person receives or is 
entitled to receive at 
any time any benefit 
provided or to be pro- 
vided out of that in- 
come or out of moneys 
which are or will be 
available for the pur- 
pose by reason of the 
e ff e c t or successive 
effects of the associated 
operations on that in- 
come and on any assets 
which represent that 
income, or 

(d) such first mentioned 
person has power by 
means of the exercise 
of any power of ap- 
pointment or power of 
revocation or otherwise 
to obtain for himself, 
whether with or with- 
out the consent of any 
other person, the bene- 
ficial enjoyment of the 
income, or 

(e) such first mentioned 
person is able, in any 
manner whatsoever 
and whether directiy 
dr hidirectly, to control 
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^ : . ^ the application of the 

income. 

Sub-section (5) : Power to enjoy — 

This sub-section gives a meaning to the expression ‘‘power to enjoy”. 
In the following cases a person will be said to have power to enjoy some 
one else’s income: — 

(a) In order to have ‘power to enjoy* within the meaning of this 
Section, a person need not himself deal with income. The 
income may be dealt with by any person. Only it should 
be so dealt with as to be calculated to enure for the benefit 
of the first mentioned person. The benefit need not be in 
the form of income and it need not enure at once. 

(i) As the income in question is income of another person it will 
not of course accrue to the person who may have power to 
enjoy it. It need not even be received by him. But if its 
receipt or accrual (it docs not matter by whom received or 
to whom accrued) operates to increase the value of any 
assets held by a person or held for his benefit, then this person 
shall be deemed to have ‘power to enjoy* the income within 
the meaning of this Section. 

N.B . — The value must increase to the person. 

(c) (i) Actual receipt of any benefit 
or 

title to receive any benefit; 

(ii) (a) the benefit being provided out of the income or to be 
provided out of the income 
or (I?) (i) the benefit being provided out of moneys 

or 

to be provided out of moneys ; 

(ii) moneys which are available for the purpose by 
reason of the effect (or succesive effects) of the 
associated operations — 

(a) on that income 
and 

(/;) on any assets which represent that income. 

(iii) Moneys which 7cnll be so available. 

(rf) When the person has 

(I) power to obtain for himself the beneficial 

enjoyment of the income; 

This power he gets b)'^ means of — 

(i) the exercise of any power 
(a) of appointment 
or (b) of revocation 
or (ii) otherwise; 
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(II) power y, to obiam for himself the beneficial 

: enjoyment, . . .whether with or without consent of any 
other person. 

(e) Control. 

Illustrations ; 

A, being under no obligation to do so, defrays the educational expenses 
of B w^ho is in England for higher education. A pays him Rs. 6,000 
annually. A owns some Government securities of which the annual interest 
is Rs. 7,000. He creates in favour of C, a resident in British India, the 
right to receive this interest on C’s agreeing to pay this to B. It is further 
provided that if B so consents C may himself enjoy the interest. 

Rights of any kind arc ‘assets’ — See Sub-section (7) (a). 

“Transfer” includes the creation of those rights. 

Therefore, creation of the right to receive the interest is “transfer of 
assets” within the meaning of this sub-section. 

C has, by means of a transfer of assets, acquired a right. 

The income {viz., interest on securities) is such as would be chargeable 
to tax if it were income of C. 

By virtue or in consequence of this transfer of assets the income {viz., 
interest on securities) becomes payable to B who is not resident in British 
India, If by virtue of or in consequence of the right which C has acquired 
he has power to enjoy the income then the requirements of this sub- 

section will be fulfilled and the entire sum of Rs. 7,000 will be deemed to 
be the income of C, C has power to enjoy. See sub-section (5)(d). 

Sec. 44D (6):. A rule of construction : Substantial compliance. 

Sec. 44D (7): Definitions. 

Sec. 44D (8): Retroactivity of the Section is provided for. 

Sec. 44D (9): Double taxation is avoided. 

New Section. 

44E. (i) Where the owner 

Avoidance of any securities (in 

of tax by this sub-section and 

transactions m SUb-Sectlon (‘2) 
insecurities, referred to as ‘the 

owner’) agrees to sell or transfer 
those securities, and by the 
same or any collateral agree- 
ment — 

(a) agfrees to buy back or 
re-acquire the securi- 
ties, or 
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New Section. 

(b) acquires an option, 
which he subsequently 
exercises, to buy back 
or re-acquire the 
securities, 

then, if the result of the transac- 
tion is that any interest becoming 
payable in respect of the securi-' 
ties is receivable otherwise than 
by the owner, the interest 
payable as aforesaid shall, 
whether it would or would not 
have been chargeable to tax 
apart from the provisions of this 
section, be deemed for all the 
purposes of this Act to be the 
income of the owner and not to 
be the income of any other 
person. 

(2) The references in sub- 
section (1) to buying back or 
re-acquiring the securities shall 
be deemed to include references 
to buying or acquiring similar 
securities, so, . however, that 
where similar securities are 
bought or acquired, the owner 
shall be under no greater liability 
to tax than he would have been 
under if the original securities 
had been bought back or re- 
acquired. 

(5) Where any person 
carrying on a business which 
consists wholly or partly in 
dealing in securities agrees to 
buy or acquire any securities, 
and by the same or any coHateral 
agreement— 

(a) agrees to sell back qr 
re-transfer the securt* 
ties, or i 
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(b) acquires an option, 
which he subsequently 
exercises, to sell back or 
re-transfer the securi- 
ties, 

then, if the result of the transac- 
tion is that any interest becoming 
payable in respect of the 
securities is receivable by him, 
no account shall be taken of the 
transaction in computing for 
any of the purposes of this Act 
the profits arising from or loss 
sustained in the Wsiness. 

(4) Sub-section (3) shall 
have effect, subject to any 
necessary modifications, as if 
references to selling back or 
re-transferring the securities 
included references to selling or 
transferring similar securities. 

(5) For the purpose of this 
section — 

(a) the expression ‘interest’ 
includes a dividend ; 

(b) the expression ‘securi- 
ties’ includes stocks and 
shares ; 

(c) securities shall be 
deemed to be similar 
if they entitle their 
holders to the same 
rights against the same 
persons as to capital 
and interest and the 
same remedies for the 
enfot;cement of those 
rights, notwithstanding 
any difference in the 
total nominal amounts 
of the respective secii-^- 
Hties or in the form ih 
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which they are held or 
the manner in which 
they can be transferred. 

(<5) The Income-tax Officer 
may by notice in writing require 
any person to furnish him within 
such time as he may direct (not 
being less than twenty-eight 
days), in respect of all securities 
of which such person was the 
owner at any time during the 
I>eriod specified in the notice, 
such particulars as he considers 
necessary for the purposes of 
this section and for the purpose 
of discovering whether tax has 
been borne in respect of the 
interest on all those securities; 
and, if that person without 
reasonable excuse fails to comply 
with the notice, he shall be liable 
to a penalty not exceeding five 
hundred rupees and to a further 
penalty of the like amount for 
every day after the infliction of 
such penalty during which the 
failure continues. 

This Section deals with avoidance in respect of a special head of income, 
vis., interest on securities. As to the assessment of income under this head 
see Sec. 8. 

It should be noticed that when the requirements of this, section are 
satisfied then the interest “shall be deemed 

(1) to be the income ” of the original owner of the securities 

and 

(2) not to be income of any other person. 

IVo option is thus left to the Income Tax authorities in this respect. 
Contrast the language of Sec. 44D (1) and (2) in this respect. 

For the object of the insertion of this new Section see, Ojj^' under 
the head “/M/rorfHC/hry”. 

English Law — 

- Section 44E is virtually an Indian reprint of the English prpvisioo 
which is contained ift Sec. 12 of the U. K. Finance Aet, 1937, quoted, 
below 
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The English Finance Act, 1937, Sec. 12 — > 

12. — (1) Where the owner of any securities (in this and the next following 
subsection referred to as “the owner") agrees to sell or transfer those securities, and 
by the same or any collateral agreement — 

(a) agrees to buy back or re-acquire the securities; or 

(b) acquires an option, which he subsequently exercises, to buy back or re-acquire 

the securities; 

then, if the result of the transaction is that any interest becoming payable, in resp^t . 
of the securities is receivable otherwise than by the owner, the following provisions 
shall have effect — 

(i) the interest payable as aforesaid shall, whether it w^ould or would not have 

been chargeable to tax apart from the provisions of this section, be 
deemed for all the purposes of the Income Tax Acts to be the income of 
the owner and not to be the income of any other person; and 

(ii) if the securities are of such a character that the interest payable in respect 

thereof may be paid without deduction of tax, the owner shall be charge- 
able to tax at the standard rate under Case VI of Schedule D in respect 
of the interest which is deemed to be his income as aforesaid, unless he 
shows that it has borne tax at the standard rate. 

(2) The references in the last foregoing subsection to buying back or re-acquiring 
the securities sliall be deemed to include references to buying or acquiring similar 
securities, so, however, that where similar securities are bought or acquired, the owner 
shall be under no greater liability to tax than he would have been under if the original 
securities had been bought back or re-acquired. 

(3) Where any person carrying on a trade which consists wholly or partly in 
dealing in securities agrees to buy or acquire any securities, and by the same or any 
collateral agreement- 

fa) agrees to sell back or re-transfer the securities; or 

(b) acquires an option, which he subsequently exercises, to sell back or re- 

transfer the securities; 

then, if the result of the transaction is that any interest becoming payable in respect 
of the securities is receivable by him, no account shall be taken of the transaction in 
computing for any of the purposes of tlie Income Tax Acts the profits arising from 
or loss sustained in tlie trade. 

(4) The last foregoing subsection shall have effect, subject to any necessary modi- 
fications. as if references to selling back or re-transferring the securities included references 
U» selling or transferring similar securities. 

(5) This section shall not apply to any transaction where the relevant agreements 
were made before the sixth day of April, nineteen hundred and thirty-seven. 

(6) For the purpose of this section — 

(a) the expression “interest” includes a dividend; 

* (b) the expression “securities” includes stocks and shares; 

(c) securities shall be deemed to be similar if they entitle their holders to the 

same rights against the same persons as to capital and interest and the 
same remedies for the enforcement of those rights, notwithstanding any 
difference in the total nominal amounts of the /bspective securities or in 
the fdrm in which they are held or the manner in which they can be 
tRinsferred. 

(7) The Commissioners of Inland Revenue may by notice in writing require jmy 
person to fiimislt them within such time as thl^y may direct (not being less than 
twenty-m^t days) in respect of securities of which he was the owner at any tiine 
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during tile period specified in the notice, such particulars as they consider necessary 
for the purposes of this section and for the purpose of discovering whether tax has 
been borne in respect of the interest on all those securities, and, if that person without 
reasonable excuse fails to comply with the notice, he shall be liable to a penalty not 
exceeding fifty pounds and after judgment has been given for that penalty to a further 
penalty of the like amount during every day on which the failure continues. 


44F. 


Avoidance 
of tax by 
sales cum 
dividend. 


New Section. 

{ 1 ) Any person upon 
whom notice is 
served by the I n- 
c o in e - 1 a X Officer 
reijuiring him to fur- 
nish a statement of 
particulars relating to any 
securities in which, at any time 
during the period specified in the 
notice he has had any beneficial 
interest, and in respect of which, 
within such period, either no 
income was received by him, or 
the income received by him was 
less than the sum to which the 
income would have amounted if 
the income from such securities 
had accrued from day to day and 
been apjjortioned accordingly, 
shall, whether an assessment to 
income-tax or super-tax in res- 
pect of his total income has or 
has not been made for the 
relevant year or years of assess- 
ment, furnish such a statemenl 
and such particulars in the form 
and within the time (not being 
less than twenty-eight days) 
required by the notice. 

(2) If it appears to the 
Income-tax Officer by reference 
to all the circumstances rela- 
tion to the securities of OTy such 
person ( includingscircumstauces 
with respect to sales, purchases, 
dealings, contracts, arrange-' 
ments, transfers, or any pthei; 
transactions relating to 
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securities) that such person has 
thereby avoided or would avoid 
more than ten per cent, of the 
amount of the income-tax or 
super-tax for any year which 
would have been payable in his 
case in respect of the income 
from those securities if the 
income had lieen deemed to 
accrue f rom day to day and had 
been apportioned accordingly, 
and the income so deemed to 
have been apportioned to him 
had been treated as part of his 
total income from all sources for 
the purposes of income-tax or 
super-tax, then those securities 
shall be deemed to be securities 
to which sub-section (5) applies. 

(5) For the purposes of 
assessment to income-tax or 
super-tax in the case of any such 
person, the income from any 
securities to which this sub- 
section applies shall be deemed 
to accrue from day to day, and 
in the case of the sale or transfer 
of any such securities by or to 
him shall be deemed to have 
been received as and when it is 
deemed to have accrued: 

Provided that this section 
shall not apply if such person 
proves to the satisfaction of the 
Income-tax Officer that the 
avoidance of i n c o m c-t a x or 
super-tax was exceptional and 
not systematic and that there 
was not in his case in any of the 
three preceding years any such 
avoidance of income-tax or 
super-tax, or that the provisions 
of section 44E have beeii BppUed 
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in his case in respect of such 
income. 

(4) If any person fails to 
furnish any. statement or 
particulars required under this 
section, or if the Income-tax 
Officer is not satisfied with any 
statement or particulars fur- 
nished under this section, the 
Income-tax Officer may make an 
estimate of the amount of the 
income which, under the fore- 
going provisions of this section^ 
is to be deemed to form part of 
the person’s total income for the 
purposes of income-ta-x or super- 
tax. 

(5) If any person without 
reasonable excuse fails to fur- 
nish any statement or particulars 
required under this section, he 
shall be liable to a penalty not 
exceeding five hundred rupees, 
and to a further penalty of the 
like amount for every day after 
the infliction of such penalty 
during which the failure con- 
tinues. 

(6) For the purpose of this 
section the expression ‘securities’ 
includes stocks and shares.] 

History — 

See ante, under the head "Introductory”. 

English Law — 

Sec. 44F of the Indian Income Tax Act has been drafted after Sec. 33 
of the U. K. Finance Act, 1927, which is given below: — 

The English Finance Act, 1927, Sec. 33 — 

33. — (1) Any individual upon whom notice is served by the Spedal Commisdtw^ 
requiring him to furnish a statement of and particulars relating to any assets in wfeld^ 
at any time during the period specified in the notice he has had any beneficial lnter^» 
and in respect of which, witMn sudi period, either no income was received by 
or the income received by trim was less than the sum to which the income 
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have amounted, if the income from such assets had accrued from day to day and 
been apportioned accordingly, shall, whether an assessment to super-tax in respect of 
his total income has or has not been made for the relevant year or years of assessment, 
furnish such a statement and such particulars in the form and within the time (not 
being ICvSS than twenty-eight days) required by the notice. 

(2) The Special Commissioners may serve further notices whenever they consider 
it necessary for the purposes of this section until complete particulars have been 
furnished to their satisfaction. 

(3) If it appears to the Special Commissioners by reference to all the circumstances 
in relation to the a.ssets of any such individual (including circumstances with respect 
to sales, purchases, dealings, contracts, arrangements, transfers, or any other tranvSac- 
tioris relating to such assets) that the individual has thereby avoided or would avoid 
more than ten per cent, of the amount of the super-tax for any year which would 
have been payable in his case if the income from those assets had been deemed to 
accrue from day to day and had been apportioned accordingly and the income so deemed 
to have been apportioned to him had been treated as part of his total income from all 
sources for the purpovses of super-tax, then those assets shall be deemed to be assets 
to which sub-section (4) of this section applies. 

(4) For the purposes of assessment to super- tax in the case of any such individual, 
the income from any assets to which this subsection applies shall be deemed to accrue 
from day to day, and in the case of the sale or transfer of any such assets by or to 
him shall be deemed to have been received as and when it is deemed to have accrued: 

Provided that an individual shall not be liable to be assessed to super- tax under 
this section in respect of any such income if he proves to the satisfaction of the Special 
Commissioners that the avoidance of super-tax was exceptional and not systematic, 
and that there was not in his case in any of the three next preceding years any such 
avoidance of super-tax as is described in the provisions of the last preceding subsection. 

(5) If any individual fails to furnish any statement or particulars required under 
this section, or if the Special Commissioners are not satisfied with any statement or 
particulars furnished under this section, they may make an estimate of the amount 
of the income which, under the foregoing provisions of this section, is to be deemed 
to form part of his total income for the purposes of super-tax. 

(6) If any individual without reasonable excuse fails to furnish any statement 
or particulars required under this section, he shall be liable to a penalty not exceeding 
fifty pounds, and, after judgment has been given for that penalty, to a further penalty 
of the like amount for every day during which the failure continues. 

(7) For the purposes of this section, the expression ‘'assets” means — 

(a) stocks or securities entitled to interest or dividend at a fixed rate only, not 

being stocks or securities the interest or dividend on which is dependent 
on the earnings of a company; and 

(b) any other stocks or securities and any shares, if transactions in relation 

thereto have been effected by the individual otherwise than through a stock 
exchange in the United Kingdom and by a transfer on which duty has 
been paid at the rate of one pound per cept. under the heading “Conveyance 
or Transfer on Sale” in the First Schedule to the Stamp Act, 1891. 

^^Exceptional and not Systematic” Avoidance — 

In the opinion of Lawrence, J., the words "exceptional and not syste- 
matic” have relation primarily to number. "To read the word 'systematic' 
as meaning 'planned' or devised”. ..... .appears to me to be impossible in 

the context. The more planned or devised the avoidance is, the more 
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exceptional it is. Moreover, ‘exceptionar means taken out of some 

thing; it cannot mean taken out of the ordinary rule; it must mean in this 
context taken out of the system, and that implies that' there must be more 
than one instance in the system [Bilslami vs. Commissioners of Inland 
Revenue, (1936) 2 K.B. 542; (1936) 2 yVll. E.R. 616; 20 T.C. 446]. 

In this case the appellant who held a controlling interest in a company 
sold certain shares admittedly to avoid the payment of sur-tax, v^dth this 
arrangement that certain dividends about to be declared at the time of the 
sale were to be transferred to the vendor as consideration for the purchase. 
The assessments were made upon the appellant upon the ground that by 
virtue of the Finance Act, 1927, Sec. 33, the dividends of the shares must 
be deemed to be accruing from day to day and that this was not an excep- 
tional case within the proviso to sub-section (4) of that section. It was 
held that this was an exceptional and not a systematic avoidance of tax 
and hence the assessment must be discharged. 

Section 44F (3) — Rule of Apportionment. 


CHAPTER VI. 


RrccoviiRY OF Tax and Pknai.ties. 


Old Section, 

45 . Any amount specified as 
payable in a notice 
Syawr demand ^nnder 

sub-section (4) of 
section 23-A or under section 
29 or an order under section 31 
or section 32 or section 33, shall 
be paid within the time, at the 
place and to the person men- 
tioned in the notice or order, or 
if a time is not so mentioned, 
then on or before the first day 
of the second month following 
the date of the service of the 
notice or order, and any as- 
sessee failing so to pay shall be 
deemed to be in default, 

' ’inserted by the Indian Income-tax 
(Amendment) Act, 1930 (XXI of 
1930), 


New Section. 

45 . Any amount specified as 
payable in a notice of demand 
"[under sub-section (5)] of 
section 23-A or] under section 
29 or an order under section 31 
or section 32 or section 33, shall 
be paid within the time, at the 
place and to the person men- 
tioned in the notice or order, or 
if a time is not so mentioned, 
then on or before the first day 
of the second month following 
the date of the service of the 


’ The original words were inserted by 
Sec. 8 of the Indian Incmne-tiac 
(Amendment) Act, 1^0 (XKl of 
1930). 

’ These words, brackets and figure WSi* 
substituted for the words, bradtet 
and figure “under sub-section (4)" ,l»f 
Sec. 52 of the Indian Tncome-to 
(Amendment) Act, 1£^ (yll/vW 
1939). 
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Old Section. 

provided that, when an assessee 
has presented an appeal under 
section 30 *or under section 
33-A,, the Income-tax Officer 
may in his discretion treat the 
assessee as not being in default 
as long as such appeal is 
undisposed of. 


New Section. 

notice or order, and any as- 
scssee failing so to pay shall be 
deemed to l)e in default pro- 
vided that, when an assessee 
has presented an appeal under 
section 30 * * *, the 

Income-tax Officer may in his 
discretion treat the assessee as 
not l)eing in default as long as 
such appeal is undis])osed of : 

^ 1 1 * r o V i d e d further that 
where an asses.see has been 
assessed in respect of income 
arising outside Briti.sh India in 
a country the laws of which 
])rohibit or restrict the remit- 
tance of money to British India, 
the Tncornc-tax Officer shall not 
treat the assessee as in default 
in respect of that part of the 
tax which is due in respect of 
that amount of his income 
which by reason of such prohi- 
bition or restriction cannot be 
brought into British India, and 
shall continue to treat the 
assessee as not in default in 
respect of such part of the tax 
until the prohibition or restric- 
tion is removed. 


Explanation . — For the pur- 
poses of this section income 
shall be deemed to have been 
brought into British India if -it 
has been utilized or could have 
been utilized for the purposes 


* The words, figures and letter “or under 

section 33A** were omitted by Sec, 52 
^ of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939), 

• This proviso and explanation were 

addedj, ihtd. 
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Old Section, 


46 . (7) When an assesscc 

Mode and in default in 

time of making a payment 
recovery. jneome-tax the 

Income-tax Officer may in his 
discretion direct that, in addi- 
tion to the amount of the 
arrears, a sum not exceeding 
that amount shall he recovered 
from the assessce by way of 
j)enalty. 

^(l-A) For the purposes of 
sub-section (1) the income-tax 
Officer may direct the recovery 
of any sum less than the 
amount of the arrears and may 
enhance the sum so directed to 
be recovered from time to time 
in the case of a continuing 
default, so however that the 
total sum so dircctc<l to be 
recovered .shall not exceed the 
amount of the arrears payable. 

(2) The Income-tax Officer 
may forward to the Collector a 
certificate under his signature 
specifying the amount of 
arrears due from an assessee. 
and the Collector, on receipt of 
such certificate, shall proceed 
to recover from such assessee 
the amount specified therein as 
if it were an arrear of land 
revenue : 

* Inserted by the Indian Income-tax 
(Amendment) Act, 1928 (III of 
1928). 


NeW SecUon. > * 

of any expenditure j^ctually 
incurred by the assessee y with- 
out British India or if the 
income whether capitalized or 
not has been brought into 
British India in any form.] 

46 . (J) Vy'^hen an assessee 

is in default in making a 
payment of income-tax, the 
Income-tax Officer may in his 
discretion direct that, in addi- 
tion to the amount of the 
arrears, a sum not exceeding 
that amount shall be recovered 
from the assessee by way of 
penalty. 

i’or the purposes of 
sub-section (1) the Income-tax 
Officer may direct the recovery 
of any sum less than the 
amount of the arrears and may 
enhance the sum so directed to 
be recovered from time to time 
in the case of a continuing 
default, so however that the 
total sum so directed to be 
recovered shall not exceed the 
amount of the arrears payable.] 

(2) The Income-tax Officer 
may forward to the Collector a 
certificate under his signature 
s [) e c i f y i n g the amount of 
arrears due from an assessee, 
and the Collector, on receipt of 
such certificate, shall proceed 
to recover from such assessee 
the amount specified therein as 
if it were an arrear of land 
revenue: 

This sub-section was inserted Iw S. 8 
of the Indian Incom&tttx (.Aitl^* 
ment) Act, 1928 (III of 1928);: .,:': 
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^Provided that without pre- 
judice to any other powers of 
the Collector in this behalf, he 
shall for the purpose of 
recovering the said amount 
have in respect of the attach- 
ment and sale of debts due to 
the assessce the powers which 
under the Code of Civil Pro- 
cedure, 1908, a Civil Court has 
in respect of the attachment and 
sale of debts due to a judgment- 
debtor for the purpose of the 
recovery of an amount due 
under a decree. 

(J) In any area, with respect 
to which the Commissioner has 
directed that any arrears may 
be recovered by any process 
enforceable for the recovery of 
an arrear of any municipal tax 
or local rate imposed under any 
enactment for the time being 
in force in any part of the 
province, the Income-tax 
Officer may proceed to recover 
the amount due by such 
])rocess. 

(4) The Commissioner may 
direct by what authority any 
powers or duties incident under 
any such enactment as afore- 
said to the enforcement of any 
process for the recovery of a 
municipal tax or local rate shall 
be exercised or performed 
when that process is employed 
under sub-section (J). 

(5) If any assessee is in 
receipt of any income charge- 

inserted by tbe IndMn Inconie-tax 
CSeicohd /Aitfeiidinent) Act, 1933 
(XVm df 
176 '' , 


New Section. 

“Provided that without pre- 
judice to any other powers of 
the Collector in this behalf, he 
shall for the purpose of 
recovering the said amount 
have in respect of the attach- 
ment and sale of debts due to 
the assessee the powers which 
under the Code of Civil Pro- 
cedure, 1908, a Civil Court has 
in respect of the attachment and 
sale of debts due to a judgment- 
debtor for the purpose of the 
recovery of an amount due 
under a decree. 

(.?) In any area, with respect 
to which the Commissioner has 
directed that any arrears may 
be recovered by any process 
enforceable for the recovery of 
an arrear of any municipal tax 
or local rate imposed under any 
enactment for the time being 
in force in any part of the 
province, the Income-tax 
Officer may proceed to recover 
the amount due by such 
process. 

{4) The Commissioner may 
direct by what authority any 
powers or dihies incident under 
any such enactment as afore- 
said to the enforcement of any 
process for the recovery of a 
municipal tax or local rate shall’ 
be exercised or performed 
when that process is employed 
under sub-section (.?)., 

(5) If any assessee is in 
receipt of any income charge- 

* 'ftiis proviso was added by Sec. 16 of 
the Indian Income-tax (Second 
Amendment) Act, im (XVllt of 

. lasai.-. ■ 



1394 


tHE INDIAN INCOME-TAX ACT 


[IS. 4^ 


Old Section. 

able under the head “Salaries,” 
the Income-tax Officer may 
require any person paying the 
same to deduct from any pay- 
ment subsequent to the date of 
such requisition any arrears 
due from such assessee, and 
such person shall comply with 
any such requisition, and shall 
pay the sum so deducted to 
the credit of the K'entral 
(lOvernment, or as the Central 
Board of Revenue directs. 

■*((5) If the recovery of 
income-tax in any area has been 
entrusted to a Provincial 
Government under section 
124 (1) of the Govemnent of 
India Act, 1935, the Provincial 
Government may direct with 
respect to that area or any 
part thereof, that income-tax 
shall be recovered therein with, 
and as an addition to, any 
municipal tax or local rate, by 
the same person and in the 
same manner as the municipal 
tax or local rate is recovered. 

(7) Save in accordance with 
the provisions of sub-section 
(7) of section 42, no proceed- 
ings for the recovery of any 
sum payable under this Act 
shall be commenced after the 
expiration of one year from 
the last day of the year in 
which any demand is made 
under this Act. 

’ Government of India (Adaptation of 
Indian Laws) Order, 1937. 

* Government of India (Adaptation of 
Indian Laws) Order, 1937. 


New Section. * 

able under the head “Salaries,” 
the Income-tax Officer may 
require any person paying the 
same to deduct from any pay- 
ment subsequent to the date of 
such requisition any arrears 
due from such assessee, and 
such person shall comply with 
any such requisition, and shall 
pay the sum so deducted to 
the credit of the ® [Central 
Government], or as the Cen- 
tral Board of Revenue] directs. 

®[(d) If the recovery of 
income-tax in any area has been 
entrusted to a Provincial 
Government under section 
124 (7) of the Government of 
India Act, 1935, the Provincial 
Government may direct with 
respect to that area or any 
part thereof, that income-tax 
shall be recovered therein with, 
and as an addition to, any 
municipal tax or local rate, by 
the same person and in the 
same manner as the municipal 
tax or local rate is recovered.] 

(7) Save in accordance with 
the provisions of sub-section 
(7) of section 42, “[or of the 
proviso to section 45], no 

® These words were substituted for the 
words “Government of India” by the 
Government of India (Adaptation of 
Indian Laws) Order. 1937. 

‘ These words were substituted for the 
words “Board of Inland Revenue” by 
Sec. 4 and Sch. of the Central Board 
of Revenue Act, 1924 (IV of 1924 )v 

* This sub-section was substituted by the 

Government of India (Adaptation of 
Indian Laws) Order, 1937: ^ 

• These words were inserted by Sec* 

the Indian Income-tnx 
Act, 1939 (Vll of 1939), 
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New Section. 

proceedings for the recovery of 
any sum payable under this 
Act shall be commenced after 
the expiration of one year 
from the last day of ^[the 
financial year] in which any 
demand is made under this 
Act. 


' These words were substituted for the 
words “the year” by Sec. 53 of the 
Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

N.B . — ^There has been no change in sub-sections 1 to 6 of this Section 
by the amendment of 1939. Sub-section (7) has been amended by inserting 
the words “or of the proviso to Sec. 45” after the words “sub-section (1) 
of Sec. 42” and by replacing the word “year” by the word “Financial year”. 

Section Explained — 

Section 46 (1) — IV/ien an assesses is in default x — 

See Section 45. 

Section 46 (lA ) — Prom time to time : — 

A question may arise as to whether the sub-section authorizes the 
Income-tax Officer to impose penalty even after a sum has already been 
directed by him to be recovered. 

Section 46 (3) contemplates recovery by the Income-tax Officer of 
the amount due by a particular process. The amount of arrears enhanced 
by the amount of penalty, if any, w'ill be the amount due. within the 
meaning of this clause. Imposition of penalty under Sec. 46 (lA) cannot 
be ultra vires simply because processes for recovery under Sec. 46 (3) 
have already been started. The very purpose of Sec. 46 (lA) seems to 
be to authorize imposition of penalty in cases where in spite of processes 
in recovery having been taken out the assessee still continues in default. 

There is, however, some difficulty in this respect when steps under 
Sec. 46 (2) are taken. There the Income-tax Officer simply certifies to 
the Collector that a certain amount is due from an assessee and as soon 
-IS this certificate is received by the Collector it becomes his duty to recover 
"the amount specified therein*'. The matter of recovery is placed in the 
hands of the Collector and when it is thus placed in his hands it will be 
his lookout to realize it. There is no provision for revision of the certificate 
by the Income-tax Officer. It seems that after such a certificate is for- 
warded to the Collector the Income-tax Officer ceases to function in the 
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matter of recovery. In such a case he may no longer have power to 
iinpose further penalty under Sec. 46 (lA). 

Section 46 (2). Scope of the Sub-section — 

Certificate under his signature \ — 

A certificate under Sec. 46 (2) is not a certificate within the meaning 
of the Public Demands Recover^" Act. The name 'certificate* is apt to 
create some confusion. A certificate under Sec. 46 (2) is merely an 
authentic statement as to the sum payable under the Income Tax Act. 
On receipt of such a statement the Collector may proceed under the Public 
Demands Recevery Act. Section 4 of that Act will be the starting section 
for the purpose. A certificate signed and filed as required by that section 
will be the certificate under the Public Demands Recovery Act and will 
be executable like a decree of a Civil Court. As soon as the Income-tax 
Officer forwards a certificate under Sec. 46 (2) of the Income Tax Act 
to the Collector, it becomes the Collector’s duty to realise the amount as 
if the same were an arrear of land revenue. T1ic entire proceedings for 
realization following such certificate Avill be the Collector’s proceedings 
at the Collector’s responsibility. 

There is, howexer, one difficulty that may arise from the language of 
the section. The Section docs not .‘^ay in express terms that after the 
forwarding of such a certificate by the Income-tax Officer the amount 
becomes payable to the Collector. The Section only makes the amount so 
certified recoverable by the Collector and the mode of recoveiy will be 
the same as in the case of arrears of revenue. It may be contended that 
the amount still remains payable to the Income-tax Officer though it is 
made recoverable by the Collector. The words "as if it were an arrear 
of land revenue” simply determine the procedure of recovery. In this 
view Sec. 4 of the Public Demands Recovery Act shall not apply. That 
Section applies only to Public demands payable to the Collector. The 
correct view, however, seems to be that these words — {as if it zvere an 
arrear of land revenue) make the amount not only recoverable by the 
Collector in a particular manner, but also make it payable to him — arrears, 
of land revenue being public demand payable to the Collector. In this 
view after the certificate under Sec, 46 (2) of the Income Tax Act for- 
warded to the Collector the amount becomes payable to him like land revenue 
and proceedings will be his proceedings. 

The certificate under this clause is neither a certificate under the Public 
Demands Recovery Act nor a requisition for a certificate under that Act. 
The certificate officers very often treat this certificate as requisition uttder 
Sec, 5 of the Public Demands Recovery Act and they proceed 
Sec, 5 naming the Income-tax Officer as certificate holder. It seemis th!^ 
are to a certain extent misled in this respect by the certificate forwa/ded 
by the Income-tax Officer under this Section. The form pres^iribedv 
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this certificate (being Form No. I.T. 20) unnecessarily contains a request 
to the Collector for the recovery of the amount. This is absolutely uncalled 
for. The duty to recover the amount is placed on the Collector by the 
Statute. The request, perhaps, leads the certificate officer to think that 
the whole thing is a requisition. After the department has signed and 
forwarded a certificate contemplated by Sec. 46, the realization of the tax 
due should be the concern of the Collector. The Collector's department is 
much belter equipped for the purpose of realization of Crown dues and even 
the Tncome Tax Act has conferred additional powers on the Collector for 
this purpose. Apart from rendering whatever assistance the Collector may 
require from the Tncome 7'ax T3epartment. nothing is left with the depart- 
ment in the matter of realization of the tax after such certificate is for- 
warded to the Collector. 

The Collector : — 

A question may arise as to whether these words mean the Collector 
in whose area the defaulter resides or has property or other assets or the 
Collector within whose jurisdiction the Tneome-tax Officer is functioning. 
The whole scheme seems to be to leave, after a certain stage, the matter 
of recovery to anotlier department. The taxing department chiefly functions 
for the imposition of the tax. W'heri the liability is thus determined the 
department is no doubt equipped with certain powers to recover the dues 
directly. lUit these dues are also public dues and it seems that in obstinate 
cases the intention of the legislature was to leave the matter of recovery 
of Ibis public demand to a more suitable and much better equipped depart- 
ment after a certain stage. Tt was not the intention of the legislature 
that the taxing department should be burdened further with the task of 
following the debtor wherever he may think of concealing the same. The 
taxing department is not equipped for such purposes. In normal cases the 
Income-tax Officer recovers the dues. Otherwise he simply certifies that 
the amount is still due and leaves the matter to the Collector of his district 
so that henceforth it becomes the duly of the Collector to recover the 
amount. It is doubtful if, after this, it would still be open to the Income 
Tax Department to take any further steps for recovery. The Income-tax 
Officer may or may not thus place the matter in the hands of the Collector. 
TTut once he does that, it becomes the duty of the Collector to realise the 
amount as if it were an arrear of land revenue and it may no longer 
remain with the "Income-tax Officer to take any further steps for recovery. 
There is no provision authori.sing even the Collector to send back , the 
matter to. the taxing department on any contingency. The debt is not. due 
to the taxing department. It is a debt due to the Crown and a fter a, certain 
stage, as soon as the fact that it is outstanding is .brmight to the notice 
of the Collector in the authentic manner it becomes, his duty to recover the 
same. The contemplated by Sec. 46 (2) is not that the I^ 

tax Officer simply 5^^ of the CotlectOr for realisation* He 
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communicates to the Chief Officer in charge of the revenue administration 
that here is an item of revenue still outstanding, and as soon as he thus 
places the matter in the hands of the specially equipped officer, his duty 
ends. There is no provision that will authorise him to take any further 
and additional steps for recovery after forwarding such a certificate to the 
Collector. In any case multiple simultaneous proceedings in recovery should 
be avoided as tending to be oppressive. 

A question may arise as to whether when the amount specified in the 
certificate of an Income-tax Officer under Sec. 46 (2) is sought to be 
recovered by the Collector under the Public Demands Recovery Act, the 
certificate debtor can question the amount of assessment in that certificate 
proceeding. The correct view seems to be that no such objection is open 
to the certificate del)tor. An assessment can be questioned only in the 
manner and to the extent i)rovided in the Income Tax Act itself. 

Section 46 (7) : — 

“No proceedings for the recovery shall be commenced”: — 

Section 46 (7) certainly is not limited in its application to Sec. 46 (2) 
only and the proceedings referred to in sub-section (7) may not be limited 
to proceedings under this Act. It may refer to the subsequent proceedings 
as well, say, under the Public Demands Recovery Act. The words “under 
this Act” in “no proceedings for the recovery of any sum payable under 
this Act” may not refer to “proceedings”. These words as they stand 
seem to refer to “sum payable”. 

Assuming that sub-section (7) sets a time limit only to proceedings 
under the Income Tax Act each of the diflerent proceedings contemplated 
by Secs. 46 (2), 46 ( 3) and 46 (4) will be subject to its own laws and 
procedure, e.g., the Municipal Act or the Public Demands Recovery Act, 
uncontrolled by anything in the Income Tax Act in these respects. In 
that view it is the initiation of the proceedings alone that is controlled 
by the Income Tax Act under Sec. 46 (7). 

But, then, if proceedings once commenced under Sec. 46 (2), 46 (3) 
or 46 (4) be allowed to be terminated Sec. 46 (7) will again stand in the 
way if a fresh proceeding under any of these sub-sections becomes necessary. 

New Section. 

47 . Any sum imposed by 
way of penalty under the 
provisions of sub-section (2) 
of section 25, section 28, 

* [sub-secti on (d) of sectibp 

sub-section (2) of section 46, « xiieae words, letters, 

cball bp recoverable in the brackets were inserted by /Sec., 

snau oe recoveraoie m inc the Indian Income-tax (Amcndoeitt),;: 

manner provided in this Act, 1939 (Vli of 


Old Section. 

Any sum imposed by 
way of p e n a It y 
under the provi- 
sions of sub-section 
( 2 ) of section 25, section 28 or 


47 . 

Recovery of 
penalties. 



S. 48.3 


REFUNDS 


1399 


Old Section. New Section. 

Chapter for the recovery of 44E, sub-section (5) of section 
arrear of tax. 44F] or sub-section (1) of 

section 46, shall be recoverable 
in the manner provided in this 
Chapter for the recovery of 
arrear of tax . 


CHAPTER VII. 
Refunds. 


Old Section. 

48. (f) If a shareholder in 
a company who has 

ixCIUrlQSa • ^ • 

received any divi- 
dend therefrom satisfies the 
Income-tax Officer *or other 
authority appointed by the 
‘^Central Govermnent in this 
behalf that the rate of income- 
tax applicable to the profits or 
gains of the company at the 
time of the declaration of such 
dividend is greater than the 
rate apiilicable to his total 
income of the year in which 
such dividend was declared 
that his total income in such 
year is below the minimum 
chargeable zvith income-tax he 
shall, on production of the 
certificate received by him 
under the provisions of section 
20, be entitled, to a refund on 
the amount of such dividend 

‘ Inserted by the Indian Income-tax 
(Second Amaidment) Act, 1930 
(XXn of 1930). 

(jovemment of India (Adantation of 
Indian Laws) Order, 1M7. 

' Inserted by the Indian Income-tax 
(Second Anioidment) Act, 1933 
(XymoM933). 


New Section. 

^[48. (.1) If any individual, 
Hindu undivided family, com- 
pany, local authority, firm or 
other association of persons, or 
any partner of a firm or 
member of an association 
individually satisfies the In- 
come-tax Officer or other 
authority appointed by the 
Central Government in this 
behalf that the amount of tax 
paid by him or on his behalf 
or treated as paid on his 
behalf for any year exceeds the 
amount with which he is pro- 
perly chargeable under this Act 
for that year, he shall be 
entitled to a refund of any such 
excess. 


' This section was mbstituted by Sec. 53 
of the Indian Incoma^tax tAaietid* 
laent) Act, 1939 (VII of IS®). 
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Old Section. « 

(including the amount of the 
tax thereon) calculated at the 
difference between those rates 
^or at the rate applicable to the 
profits and gains of the com- 
pany at the time of the declara- 
tion of such dividend, as the 
case may be. 


(2) If a member of a regis- 
tered firm ^or any person xvho 
being a minor has been 
admitted to the benefits of 
partnership in such firm satis- 
fies the Income-tax Officer *or 
other authority appointed by 
the '"Central Covernment in 
this behalf that the rate of 
income-tax applicable to his 
total income of the previous 
year was less than the rate at 
which income-tax has been 
levied on the profits or gains 
of the firm of that year 
that his total income of the 
preinons year was below the 


See footnote No. 3, p. 1399. 

Inserted by the Indian Income-tax 
C Second" Amendment) Act, 1930 
(XXri of 1930). 

Government of India (Adaptation of 
Indiati Laws) Order, 1937. 


New Section. 


(2) '['he Appellate Assistant 
Commissioner in the exercise 
of his appellate powers, or the 
Commissioner in the exercise 
of his appellate powers or 
powers of revision if satisfied 
to the like effect shall cause a 
refund to be ma<;]e by the 
income-tax Officer of any 
amount found to have been 
wrongly paid or paid in excess. 

(.i’) Where income of one 
person is included under any 
provision of this Act in the 
total income of any other 
j)crson such other person only 
shall be entitled to a refund 
under this section in respect of 
such income. 



s. 4i.3 


REFUNDS 


1401 


Old Section. 

minimum chargeable with 
income-tax, he shall be entitled 
to a refund on his share of 
those profits or gains calculated 
at the difference between those 
rates at the rate at which 
income-tax has been levied, as 
the case may he. 

(5) If the owner of a 
security from the interest on 
which, or any person from 
whose salary, income-tax has 
been deducted in accordance 
with the provisions of section 
18. satisfies the Income-tax 
Officer Vr other authority 
appointed by the ’’Central 
Government in this behalf that 
the rate of income-tax appli- 
cable to his total income of the 
previous year was less than the 
rate at which income-tax has 
been charged in making such 
deduction in that year ‘^or that 
his total income of the previous 
year tvas below the minimum 
chargeable with income-tax, he 
shall be entitled to a refund on 
the amount of interest or salary 
from which such deduction has 
l)een made calculated at the 
difference between those rates 
‘^or at the rate at which income- 
fax has been deducted, as the 
case may be. 

°i3-A) Where the share- 
holder referred to in sub-section 


New Section. 


{4) Nothing in this section 
shall operate to validate any 
objection or appeal which is 
otherwise invalid or to 
authorise the revision of any 
assessment or other matter 
which has become final and 
conclusive, or the review by any 
officer of a decision of his own 
which is subject to appeal or 
revision, or where any relief is 
specifically provided elsewhere 
in this Act, to entitle any person 
to any relief other or greater 
than that relief or to entitle any 
person to claim a refund of tax 
payable before the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, 
which he would not be entitled 
to claim but for the passing of 
that Act.] 


* 55ee footnote No. 3, p. 1399. 

See footnote No. 4, p. 1400. 

^ See footnote No. 6, p. 1400. 

Inserted by the Indian Income-tal^^ 
(Amendment) Act, 1937 (IV of 
1W7).' ■■ ^ 
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(1) , or the member of a 
registered firm or the minor 
admitted to the benefits of 
partnership referred to in sub- 
section ( 2 ), or the owner of a 
security referred to in sub- 
section (.?) is a person whose 
income is included under the 
provisions of sub-section (3) 
of section 16 in the total 
income of another person, the 
provisions of sub-sections ( 1 ), 

( 2 ) and ( 3 ) shall apply as if 
that person were himself the 
person entitled to a refund 
under those sub-sections. 

'( 4 ) For the purposes of 
this section, ‘total income’ 
includes, in the case of any 
person not resident in British 
India, all income, profits and 
gains wherever arising, ac- 
cruing or received, which, if 
arising, accruing or received in 
British India, would be included 
in the computation of total 
income under section 16. 

^(.5) Nothing in this section 
shall entitle to any refund any 
person not resident in British 
India who is neither a British 
subject as defined in section 27 
of the British Nationality and 
Status of Aliens Act, 1914, nor 
a subject of a State in India. 


' Inserted by the Indian Income-tax 
(Amendment) Act, 1928 (III of 
1928). 


CS. 48. 
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New Section. 

*48. ( 1 ) If any individual, Hindu 

undivided family, company, local 
authority, firm or other association of 
persons, or any partner of a firm or 
member of an association individually 
satisfies the Income-tax Officer or 
other authority appointed by the Cen- 
tral Government in this behalf that 
the amount of tax paid by him or on 
his behalf or treated as paid on his 
behalf for any year exceeds the 
amount with which he is properly 
chargeable under this Act for that 
year, he shall be entitled to a refund 
of any such excess. 

( 2 ) The Appellate Assistant Com- 
missioner or the Appelalte Tribunal 
in the exercise of their appellate 
powers is satisfied to the like effect 
shall cause a refund to be made by 
the Income-tax Officer of any amount 
found to have been v/rongly paid 
or paid in excess. 

(J) Where income of one person 
is included under any provision of 
this Act in the total income of any 
other person such other person only 
shall be entitled to a refund under this 
section in respect of such income. 

( 4 ) Nothing in this section shall 
operate to validate any objection or 
appeal which is otherwise invalid or to 
authorise the revision of any assess- 
ment or other matter which has be.- 
come final and conclusive, or the 
review by any officer of a decision of 
his own which is subject to appeal or 
revision, or, where any relief is speci- 
fically provided elsewhere in this Act, 


As amended by Part 11 of the Amend- 
xnsnt Act come into force not later than 
years from ffie (»inxh»icement^^^o^^ the 
Amendment Act/* 
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New Section. 

to entitle any person to any relief 
other or greater than that relief or to 
entitle any person to claim a refund 
of lax payable lx;forc the commence- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, which be 
would not be entitled to claim but for 
the passing of that Act. 

The new Sec. 48 is in general terms and will include all possible cases 
of refund. 

History — 

Act II of 1886 did not contain specific provisions for refund. The 
Indian Income-tax (Amendment) Act, 1916 (Act V of 1916) inserted 
Sec. 39A in that Act which set the limitation of claims for refund at one 
year from the end of the year to which the claim related. 

In Act VII of 1918, Chapter VI (Secs. 37 and 38) contained express 
provisions for refund. Its .scope was rather limited. Only individual 
shareholders, partners and owners of securities were entitled to claim 
refund (Sec. 37). 

In Act XI of 1922 the list of claimants remained practically the same, 
the only change being that the place of ‘'a partner in a firm*' was now 
taken by ^'member of a registered firm*’. Certain changes as regards pro- 
cedure Avere however made in view of the new method of assessment 
introduced by the Act. 

Amendment was made by Sec. 9 of the Indian Income-tax (Amend- 
ment) Act. 1928 (HI of 1928), which added sub-sections (4) and (5) to 
Sec. 48. The object of this addition will be clear from the following 
extract from the Statement of Objects and Reasons: — 

“Following the British Income-tax law it is proposed to withhold 
the grant of refunds under vScc. 48 (small incomes relief) in respect of 
dividends of companies and interest on Indian securities from non-residents 
who are not British siibjccts or subjects of States, while refunds to non- 
resident British subjects and subjects of Indian States will be allowed and 
calculated not with reference as at present to the claimant’s total income 
taxable in Briti.sh India but with reference to his total income wherever 
(derived which would be tenable if it accrued, arose or was received in 
British India. To non-residents who are not British subjects except subjects 
of Indian vStates there seems to be no reason why India should be more 
generous than the United Kingdom. As the law at present stands 
sums are refunded to non-resident share-holders many of whorn 
in receipt of considerable income in other countries and the non-resi4^b^>; 
therefore, enjoys an unfair advantage over residents in British 
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In 1930, the words ‘'or other authority appointed by the Governor- 
General in Council in this behalf” were inserted in sub-sections (1), (2) 
and (3) of Sec. 48 by Sec. 7 of the Indian income Tax (Second Amend- 
ment) Act, 1930 (XXII of 1930) with a view to providing for the grant 
of refunds under Sec. 48 through the High Commissioner for India in the 
United Kingdom. 

Further amendment was made in 1933 by the Indian Income-tax 
(Second Amendment) Act of that year (XVIII of 1933) to the sub- 
sections (1), (2) and (3) of Sec. 48 (1) in order to authorise refund 
to (1) a minor admitted to the benefits of partnership in a registered 
firm, (2) a person whose income is below the taxable limit or (3) a 
person who has no income directly taxable in India but who may have 
suffered tax by deduction at source. 

The insertion of sub-section (3A) by the Amendment Act of 1937 
(IV of 1937) was consequential upon the addition of sub-section (3) to 
Sec. 16 by the same Amendment Act. 

Changes introduced by Amendment Act of 1939 — 

The Amendment Act of 1939 (VII of 1939) has introduced sweeping 
changes in vSec. 48. Instead of the main provisions of the old section a 
simple provision has been inserted giving an assessable person a refund 
of any excess tax paid by him or on his behalf or treated as so paid over 
the amount with which he was properly chargeable for any particular year. 
Provision regarding dividend is now contained in vSec. 18 (5) as amended. 
The amended section docs not make any distinction between British and 
non-British subjects as the rates of tax applicable to them are given by 
Sec. 17 (1) as amended. The old sub-section (2) has been omitted in 
view of the new Sec. 23 (3) which pi'ovides for the direct assessment 
of partners in registered firms and the change in the definition of “firm” 
in Sec. 2 (6B) by which the expression ‘partner' now includes any person 
who being a minor has been admitted to the benefits of partnership. 

English Law — 

In the English law there is no exact parallel to Sec. 48 df the Indian 
Act. Provision for repayment of tax is contained in Sec. 29 of the English 
Income Tax Act of 1918 as amended by Sec. 32 of the Finance Act of 
1920, which is given below: 

“29. — (1) If dt is proved to the satisfaction of the General CommiSsSioners that 
any person whose claim for allowance or deduction (a) or relief has been allowed, 
has paid any tax, by deduction or otherwise, the General Commissioners may, in the 
form prescribed, certify the facts proved before them to the Special Commissioners. 

(2) The certificate of the General Commissioners shall state the particulars of 
the different sources of income in respect of which tax has been paid, the relief to 
vhich the claimant is entitled, the amount repayable in respect thereof, and the name 
and place of abode of the claimant, 

(a) Words substituted tty the Finance Act, 1920, s. 32, and Third ScheduW 
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(3) On receipt of the certificate, the Special Coimnisaoners issue an orda 
for repayment”. 

By virtue of Sec. 28 (3) of the same Act where a person is assessable 
on behalf of any other person, he may make a claim as aforesaid on behalf 
of that other person. 

Who can claim refund: 

See Secs. 48 (1), 48 (3), 49F, 49C, old sub-section (5) and new 
sub-section (4) of Sec. 48. 

The amount of tax paid by him: 

See Sec. 19, Secs. 23, 25 (2) last proviso, 26 (2), 44D, 44E, 49B 
(deemed hini.self to have paid), 49C. 

Paid on his behalf: 

See Sec-s. 18 (5), 23 (5), 23A (3) (ii) and (iii), 24B, 26 (1), 26 (2), 
40, 41, 42, 44, 44B (3), 44C. 

Treated as psdd on his behalf: 

See Sec. 23 (5) (a) la.st proviso, 23A (3) (ii) and (iii), 24B, 26 (1), 
26 (2), 40, 41, 42, 43. 

Refund of Penalty: 

See Sec. 28 (2). 

Section 48 (3): 

See Sec. 16 (3) ; Sec. 18 (5) proviso; Sec. 44D, 44E. 

Appeal — 

Appeal from an order under Sec. 48 is now provided for by Sec. 
30 (1) as amended while Sec. 31 (3) (c) lays down the power of the 
Appellate Assistant Commissioner in reg:ard to it. 

Formerly such appeal was controlled by Sec. 50A. That section has 
now been deleted in view of the incorporation of the same provision in 
Sec. 30 (1) according to the Income Tax Enquiry Committee's recom- 
mendation which was as follows: — 

“It has been pointed out that there is no provision for a reference 
to the High Court on a point of law arising out of an Assistant 
Commissioner's order under Sec. 50A on a refund claim. Instead 
of remedying this apparent oversight by an amendment of Sec. 66, 
a preferable course would, in our opinion, be to amend Sec. 30 of 
the Act so as to allow a right of appeal against an Income-tax 
Officer's order under Secs. 48, 48A, or 49 of the Act". 

^.imitation: See Sec. 50. v 

48A. General potver to 
reftmds.— Repealed by Act 
■ of 1P3P, section 5S. 
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Sections 49 to 49D: Double Taxation Relief— 

Foi* the principles underlying double taxation relief see notes under 
Sec. 3 under the head “Double Income Tax Relief”, at pp. 612-613, and 
also under “Rules of Interpretation” at page 399. 

Double taxation, in short, means making tax ''payable iimce over by 
the same person in respect of the same thing**. 'I'hat is the test lo be followed 
whenever any claim for relief from double taxation is made. As illustration 
of this principle may be cited the latest decision of the House of Lords 
in Barnes vs. Ilely Hutchinson, (1939) 3 All. E.R. 803. In this case the 
respondent was a preference share-holder in an Indian Company. Tlie 
Indian Company was a share-holder in two English companies, the profits 
of each of which were assessed to United Kingdom income-tax. The 
dividends received by the Indian company from the two English companies 
formed 44*12 per cent, of the total profits of the Indian Company and 
tlic re.spondcnt contended that he was to be treated as having borne 44*12 
per cent, of the tax upon the dividends received by him from the Indian 
Company. It was held that as the respondent received the full dividend 
to which he was entitled on his preference shares, he was not entitled to 
the relief claimed. Lord Wright observed: “Whatever the precise scope 
of the rule agairust double taxation, it must at least involve that it is the 
same income, that it is the same person in respect of the same piece of 
income that is being doubly taxed whether directly or indirectly *\ 

History — 

Provision for relief from double income-tax was for the first time 
introduced in the Act of 1922 (XI of 1922). See Statement of Objects 
and Reasons of the Act of 1922, Appendix, p. cclxxv. In 1934 the section 
was amended by Sec. 2 of the Indian Income-tax Amendment Act, 1934 
(XXIX of 1934). The scheme for relief under Sec. 49 as also the cir- 
cumstances that led to its amendment will appear from the extract of the 
Statement of Objects and Reasons given below; — 

“The scheme for relief from double income-tax between the 
United Kingdom and British India is based on the recommendation 
of the Royal Commission on Income-tax to the effect that a doubly- 
taxed assessee should be granted relief to the extent of the lower 
of the two rates of tax, or, in other words, that he should pay in 
the aggitgate the higher of the twp taxes. This relief is granted 
partly by the United Kingdom and partly by British India. In 
accordance with Sec. 27 of the English Finance Act, 1920, the United 
Kingdom grants a refund either (a) at a rate equal to one-half the 
United Kingdom rate of tax, or (6) at a rate equal to the Indian 
rate of tax, whichever is less. The relief given by British India 
regulated by Sec, 49 of the Indian Income-tax Act, 1922, which 
provides that Where the relief obtained m the United Kingc^ 
at rate less than the Indian nite of tax, the ass^isee shaU 
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* 

refund to cover the difference subject to a maximum of one-half 
the Indian rate of tax. This provision of the Indian law effectively 
carried out the intention of the scheme so long as the Indian rate 
of tax was less than the United Kingdom rate. But owing to the 
recent increases in the Indian rate of taxation coupled with the 
recent reduction in the British rate of income-tax from 5.9. to 4.9. 
6d. in the pound, a position has now arisen in which in certain 
cases the effective rate of Indian income-tax is greater than the 
effective rate of the United Kingdom income-tax. In these cases, 
Sec. 49 as now worded has the effect of going beyond the original 
scheme for double income-tax relief and of leaving the assessce, 
after he has obtained refunds both in the United Kingdom and in 
India, liable to an amount of tax which is less than if he had been 
taxed singly at the higher rate. It has accordingly been decided 
to amend the Indian Income-tax Act, 1922, so as to provide that 
when the income doubly taxed has obtained relief in the United 
Kingdom, the balance of relief obtainable in British India shall not 
exceed the difference between the rate at which relief w’as obtained 
and the rate at which the tax was paid in that one of the two 
countries in which the rate of taxation was lower*'. 

The Amendment Act of 1939 has brought in material changes as will 
appear from the notes on clause 53 of the Amendment Bill which amended 
Sec. 49 : — 

‘^Clause 53 amends Sec. 49 which deals with double income lax 
relief. The amendments accomplish the following subjects: — Relief 
is restricted to half the Indian rate; the relief granted to the 
Company is taken into account in computing the refund admissible 
to the shareholder under Sec. 48 ; and any excess relief granted to 
the Company over the relief admissible to the shareholder can be 
recovered from him. 

“These are the main objects of the ainendment.s and they are 
designed to prevent any assessec getting more relief than he is 
entitled to. The other amendments in the section are only technical 
improvements on the existing provisions ." — Notes on Clauses. 

The new Sec. 49A provides for the possibility of the grant of relief 
for double income-tax payments in certain cases to which Sec. 49 docs 
not apply. 

English Law — 

The corresponding provision in the English Law 5s contained in Sec* 
27 of the Finance Act of 1920 as amended by the Finance Act of 1927^ 
Sec. 46 and fifth Schedule, Part IT. 

The essential requirement for relief under this section is that 
tax-payer shaH have paid tax both in the United Kingdom and ui 
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Dominion in respect of the same part of his income and for the same 
yean 

This section came up for consideration in the House of Lords on 
three occasions, first, in Commissioners of Inlmid Revenue vs. Dalgety & 
Co., (1930) A.C. 527=15 T.C. 216, secondly, in Assam Railways and 
Trading Co. Ltd, vs. Commissioners of Inland Revenue, (1935) A.C. 445 
= 18 T.C. 509, and thirdly, in Commissioners of Inland Revenue vs. 
National Mortgage and Agency Co., of New Zealand Ltd., (1938) A.C. 
524= (1938) 2 All. E.R. 88=22 T.C. 223. 

In Dalgety & Co.*s case the respondent company, which was incor- 
porated in England, carried on a trade mainly in Australia and New Zealand 
and paid in respect of the profits thereof both United Kingdom Income 
Tax and Dominion Income Tax. In addition to these the company had 
other income which was subject to United Kingdom income tax only. It 
had issued debentures charging its total assets with payment of principal 
and interest and in paying the interest on them in the United Kingdom it 
had deducted the full amount of the United Kingdom income tax in respect 
of that interest. It was agreed that the debenture interest should be 
legarded, for the purpo.ses of a claim to Dominion Income Tax Relief, 
as having been paid out of the Company’s income that was subject to the 
United Kingdom income-tax only, so far as such income was available 
for that purpose. The question was whether the amount of relief was 
to be calculated on (i) the whole of the profits earned by the company 
in the Dominions or only on (ii) the balance that was left of such profit, 
after deducting from it the excess of the interest paid by it on its deben- 
tures over the amount of income arising in the United Kingdom. The 
Company claimed that it was entitled to relief in respect of the total 
amount of its trading profits earned in the Dominions, its right to relief 
not being affected by the fact that it was entitled to and had deducted 
United Kingdom income-tax at the full rate from the debenture interest 
paid out of those profits. It was held that the company was entitled to 
i'Ucceed. Lord Macmillan observed: Actual payment, not ultimate 
incidence, io the criterion both of the right to relief and of the right 
to deduct”* 

In Assam Railway & Trading Co.*s case the Company was an English 
company carrying on a business in India, from which business the whole 
of its income (with a small exception) was derived. It was controlled bj; 
’*ts Board of Directors in England and yvas therefore taxed under the 
English Income Tax, Schedule D, Case I, in respect of the whole of its 
profits arising from its business in India. Its profits computed under the 
English Income Tax Act came to f 186, 750 while under the Indian Act 

same came to £129,365. The difference between the two sums was 
due to the fact that the debenture interest paid by the company was not 
rdlowed under the English Act but was allowed under the Indian Act and 
that certain profits from a tea garden were included as receipt in computit^ 
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income under the English Act but excluded under the Indian Act. It paid 
income-tax on the former sum in the United Kingdom and on the latter 
sum in India at respective appropriate rates. The question was on what 
basis relief under Sec. 27 (1) of the Finance Act, 1920, was to be 
calculated. It was held tliat the company had not borne double taxation 
on that part of its income which was applied in payment of debenture 
interest or on the tea garden profits and was not entitled to relief in respect 
thereof. 

According to Lord Justice Ronicr the Assam case establishes the fol- 
lowing conclusions: — (1) that the word ‘'income” in Sec. 27 of the English 
Finance Act, 1920, does not mean the real income but the “statutory” or 
“notional income” by means of which the tax is calculated; (2) that if 
the statutory income in the Dominion is £ a and in the United Kingdom 
the statutory income from the same source is £ (a+b) relief will be 
given in respect of £ a; (3) that an analysis of the two statutory incomes 
for the purpose of comparing, for example, the respective allowances of 
repairs or depreciation is inadmissible. 

Ilis own view is: "Nothing need be regarded except the two 
statutory incomes of the business, taking care of course to see that 
neither includes income from any other source. Relief will then be 
given to the extent of the smaller of the two sums without enquiry into 
the reasons for the difference between them”. 

The above views were expressed by Romcr, L.J., in the Court of 
Appeal in the National Mortgage & Agency Co, case, (1938) A.C. 524 at 
p. 548, 22 T.C. 223 at pp. 251-252, which were approved by Lord 
Maugham, L.C,, when the case came on appeal before the House of Lords. 
In this case the business of the company consisted mainly in lending money 
in New Zealand on mortgages and short loans. By far the greater part 
of the company’s income arose in New Zealand, chiefly from the interest 
on these loans. It also owned real properly in New Zealand and had 
investments in New Zealand and the United Kingdom. As the company 
was controlled in England, it was taxed to United Kingdom Income Tax 
on the whole of its profits, whether arising from its trade in New Zealand 
or otherwise. It was also taxed to New Zealand income-tax in New 
Zealand in respect of its profits arising in New Zealand. It was held (1) 
applying the principle of the decision of the Assam Railways and Trading 
Co, case, that the respondents were entitled to relief to the amount in 
respect of which they were assessed to United Kingdom income-tax, which 
was an amount smaller than that assessed to Dominion income-tax; (2) 
that no deduction could properly be made in respect of allowances or 
deductions from the statutory income in New Zealand, so as to reduce the 
comparative income in the United Kingdom and (3) that the intercs^t paid 
in respect of the debentures must be added to the statutory incdinft ^ 
Zealand as forming part of the profits assessable in New 
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See also McCalnwnt vs. Commissioners of Inland Revenue, (1958) 

5 All. E.R. 174 which involved the question of relief from double taxation 
in the Irish Free State. 

The India and Burma {Income-tax Relief) Order, 1936. 

PART L 

Introductory and General. 

1. This Order may be cited as *The India and Burma (Income-tax Relief) Order, 
1936”. 

2. The Interpretation Act. 1889, applies for the interpretation of this Order as it 
applies for the interpretation of an Act of Parliament. 

3. Any reference in this Order to. or to any provisions of the Indian Income-tax 
Act, 1922, shall be construed as a reference to that Act or those provisions as for the 
time being in force in India, as for the time being in force in Burma, or as for the time 
being in force both in India and in Burma, as the context and the circumstances may 
require, or, if that Act or those provisions have been repealed and re-enacted, either 
with or \vitho\it modifications, to the re-enacting Act or provisions as in force as 
aforesaid. 

4. In this Order, “income-tax'* or “tax" in relation to India or Burma, means 
income-tax payable in accordance with the Indian Income-tax Act, 1922, and includes 
super-tax so payable; and other expressions have, except where the context otherwise 
requires the same meanings as in the Indian Income-tax, 1922. 

5. References in this Order to the rate of tax shall — 

(a) in relation to India or Burma, be construed as references to a rate deter- 

mined by dividing the amount of income-tax paid in India or Burma, as 
the case may be, for the year in question (before deduction of any relief 
granted under xSection forty-nine of the Indian Income-tax Act, 1922, or 
under this order) by the amount of the income on which tax was charged; 

(b) in relation to the United Kingdom, mean the appropriate rate of United 

Kingdom income-tax for the year in question as defined for the purposes 

of section twenty-seven of the Finance Act, 1920. 

6. Any reference in this Order to the lower of two rates shall, where the rates are 

equal, be construed as a reference to either of those rates, and any reference in this Order 
to the two lowest of three rates shall, w^here the three rates are equal, be construed as 

a reference to any two of them, and where two of the three rates are equal and the 

third is less, be constnied as a reference to the lowest rate and one of the equal rates. 

7. This Order shall have effect with rcvspcct to the financial year beginning on the 
date of the commencement of Part III of the India Act and every subsequent financial 
year : 

Provided that if, at any time after the expiration of three years from the com- 
mencement of Part III of the India Act, the Govemor-C^neral of India gives to the 
Governor of Burma,* or the Governor of Burma gives to the Governor-General of India, 
notice of his desire that this Order shall cease to operate, the Order shall not have 
(•ffect with respect to any financial year subsequent to the financial year next following 
that during which the notice is pvem 

PART IL 
Relief IN India* 

1. U any pCrsoii who has paid Ihdiw income-tax for any year on any part of his 
Income prov<(^ id die sati^ Officer he has paid for ffiat 
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year Burman income-tax, or Burman income-tax and United Kingdom income-tax, in 
respect of that part of his income, he shall be entitled to a refund of Indian tax cal- 
culated on that part of his income at the appropriate rate of relief. 

In Ais paragraph "appropriate rate of relief” means — 

(a) in relation to income taxed in India and Burma and not in the United 

Kingdom, a rate bearing to the Indian rate of tax or the Burman rate of 
tax, whichever is the lower, the same proportion as the Indian rate of 
tax bears to the sum of the Indian rate of tax and the Burman rate of tax; 

(b) in relation to income taxed in India, Burma and the United Kingdom, a 

rate bearing to the difference between the total rate at which he was 
entitled to, and obtained relief in the United Kingdom under section 
twenty-seven of the Finance Act, 1920, in respect of that income, and the 
sum of the two lowest of the three rates of tax the same proportion as 
the Indian rate of tax bears to the sum of the Indian rate of tax and the 
Burman rate of tax. 

2. No refund of tax shall be payable in India under section forty-nine of the 
Indian Income-tax Act, 1922, in respect of any income w^hich is taxed under that Act 
in Burma, and if any such refund is made it shall be repaid. 

3. Any sums repayable under the last foregoing paragrap!i and any sums overpaid 
by way of refund under this Part of this Order shall be recoverable as if they were 
arrears of income-tax. 

4. No income which an asscssee proves to the sativSfaction of the Income-tax Cfiicer 
to have been charged in his hands to incomc-tex under Ihc Indian Income-tax Act, 
1922, for any year preced'ng the commencement of Part III of the India Act shall be 
included in India in the as.sessncnt of his income for any subsequent year. 

5. In the provisions of the Indian Income-tax Act, 1922 (other than the provisions 
of section forty-nine thereof ) — 

(a) any reference to that Act or to section forty-nine thereof shall be construed 

as including a reference to this Part of this Order; 

(b) any reference to section twenty-seven of the Finance Act, 1920, shall be 

construed as including a reference to Part III of this Order; 

(c) any reference to the United Kingdom in relation to relief under the said 

section twenty-seven, or in relation to refunds under the said section forty- 
nine, shall be construed as including a reference to Burma in relation to 
refunds under Part III of this Order or tills Part of this Order, as the 
case may require. 

PART III. 

Relief in Burma. 

1. If any person who has pa’d Burman income-tax for any year on any part of 
bis income proves to the satisfact'on of the Income-tax Cricer that he has pa'd for 
that year Ind'an income-tax, or Indian income-tax and United Kingdom income-tax, 
in respect of that part of his income, he shall be entitled to a refund of Burman tax 
calculated on that part of his income at the appropriate rate of relief. 

In th‘s paragraph "appropriate rate of relief” means- 

fa) in relation to income taxed in Burma and India and not in the Uflitftl 
Kingdom, a rate bearing to the Burman rate of tax or the Indian rate of 
tax, whichever is the lower, the same proportion as the Burman rate of 
tax bears to the sum of the Burmati riate of tax and the Indian rate of 

(b) in relation to income taxed in Burma, India and the United ^ 

rate bearing to the difference between the tot^ rate at 
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entitled to and obtained, relief in the United Kingdom under section 
twenty-seven of the Finance Act, 1920, in respect of diat income, and the 
sum of the two lowest of the three rates of tax the same proportion as the 
Bufman rate of tax bears to the sum of the Burman rate of tax and the 
Indian rate of tax. 

2. No refund of tax shall be payable in Burma under section forty-nine of the 
Indian Income-tax Act, 1922, in respect of any income which is taxed under that Act 
in India, and if any such refund is made it shall be repaid. 

3. Any sums repayable under the last foregoing paragraph and any sums overpaid 
by way of refund under this Part of this Order shall be recoverable as if they were 
arrears of income-tax. 

4. No income which an assessee proves to the satisfaction of the income-tax 
Officer to have been charged in his hands to income-tax under the Indian Income-tax 
Act, 1922, for any year preceding the commencement of the Burma Act, shall be included 
in Burma in the assessment of his income for any subsequent year. 

5. In the provisions of the Indian Income-tax Act, 1922 (other than the provisions 
of section forty-nine thereof) — 

(a) any reference to that Act or to section forty-nine thereof shall be construed 

as including a reference to this Part of this Order; 

(b) any reference to section twenty-seven of the Finance Act, 1920, shall be 

construed as including a reference to Part II of this Order; 

(c) any reference to the United Kingdom, in relation to relief under the said 
section twenty-seven or in relation to a refund under the said section forty- 

nine, shall be construed as including a reference to India in relation to 
refunds, under Part II of this Order or this Part of this Order, as tlie 
case may require. 

(Note.— The forms prescribed under this order are in rules 40-A and 49-B. See 
pp. 333-335.) 


Old Section, 

49 . (i) If any person who 
has paid Indian in- 

resnertof come tax for any 
United year on any part of 

Scome-tex. income proves to 
the satief action of 
the Income-tax Officer that 
he has paid United Kingdom 
income-tax for that year in 
respect of the same part of his 
income and ,that the rate at 
which he was entitled to, and 
has obtained, relief under the 
provisions of section 27 of the 
Finance Act, 1920, is less than 
the Indian fate of tax charged 
ill respert of that part of his 
incomci he ahall i^ to a 


New Section. 

49 . (1) If any person who 
has paid *[by deduction under 
section 18 or otherwise] Indian 
income-tax for any year on any 
part of his income proves to 
the satisfaction of the Income- 
tax Officer that he has paid 
®[by deduction or otherwise] 
United Kingdom income-tax 
®[for the corresponding year] 
in respect of the same part of 
his income and that the rate at 


* These words and figures were inserted 

bv Sec. 57 of the Indian Income-tax 
(Amendmmt) Act, 1^9 (VII of 
1939). 

* These words were insetted, ibid. 
•These words vm substituted for the 

words *'for that year”, fbsdl 
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Old Section. 

refund of a sum calculated on 
that part of his income at a 
rate equal to the difference 
between the Indian rate of tax 
Vr the appropriate rate of 
United Kingdom income-tax, ■ 
whichever is less, and the rate 
at which he was entitled to, 
and obtained relief under that 
section : 


(2) In sub-section (if) — 

(a) the expression 
“Indian income-tax” 
means income-tax and 
super-tax charged in 
accordance with the 
provisions of this 
Act; 

(b) the expression 
“Indian rate of tax” 
means the amount of 
the Indian income-tax 
divided by the income 
on which it was 
charged ; 


New Section. 

which he was entitled to, and 
has obtained, relief under the 
provisions of section 27 of the 
Finance Act, 1920, is less than 
the Indian rate of tax charged 
in respect of that part of his 
income, he shall be entitled to a 
refund of a sum calculated on 
that part of his income at a 
rate equal to the difference 
between the Indian rate of tax 
^for the appropriate rate of 
United Kingdom income-tax, 
whichever is less,] and the rate 
at whic^ he was entitled to, and 
obtained relief under that 
section : 

Provided that in no case 
.shall the rate at which such 
refund is calculated exceed half 
the Indian rate of tax appro- 
priate to the income of the 
person entitled to relief.] 

(2) In sub-scction (1 ) — 

(a) the expression “Indian 
income-tax” means in- 
come-tax and super-tax 
charged in accordance 
with the provisions of 
this Act; 

“[(/?) the expression “Indian 
rate of tax” means the 
amount of Indian 
income-tax exclusive of 
super-tax after deduc- 

* These words were inserted by Sec. 2 

of the Indian Income-tax (Atnehd- 
ment) Act, 1934 (XXIX of 1934). ^ 

* This proviso was added by Sec, S7 <» 

the Indian Income-tax (Amends^) 
Act, 1939 (VII of 1939). 

* This dause was substituted. b^ :0^ 

of the Indian Income-t^ (AisiS^’ 
ment) Act, 1939 (VII of 1980b- ; ? 
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Old Section. 


(f) the expression 
"United Kingdom 
income-tax" means 
income-tax and super- 
tax chargeable in 
accordance with the 
provisions of the In- 
come-tax Acts. 

’(rf) the expression 
“appropriate rate of 
United Kingdom 
income-tax” has the 
meatiing assigned to 
that * expression in 
section 27 of the 
Finance Act, 1920, 
as amended by the 
Finance Act, 1927. 


Inserted by the Intfisn Income-tax 
(Am«idment) Act..l934 (XXIX of 

.1934)v: '- V-v • 


New Sectioa 

tion of any relief due 
to a claimant under the 
other provisions of this 
Act but before deduc- 
tion of any relief due 
to him under this 
section, divided by his 
total income after 
deducting therefrom 
any income (including 
income from a share in 
an unregistered firm) 
exempted from tax by 
or under the provisions 
of this Act, added to 
he amount of Indian 
super-tax before de- 
duction of any relief 
due to the claimant 
under this section 
divided by his total 
income;] 

(c) the expression “United 
Kingdom income-tax” 
means income-tax and 
super-tax chargeable 
in accordance with the 
provisions of the In- 
come-tax Acts. 


^|(^/) the expression “appro- 
priate rate of United 
Kingdom income-tax” 
has the meaning 
assigned to that ex- 
pression in section 27 
of the Finance; Act, 
1920, as amended by 
the Finance Act, 
1927.] 


This clause was^ added by See 2 of <he 
Act, 1934 (XXIX of ' 
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Relief from dolible tax of incomes taxed in British India and in Indian 
States. — 

Arrangements have also been made with several Indian States, which 
levy income-tax, for the grant of relief from the payment of double 
income-tax of incomes which are taxed both in any of these Indian Slates 
and in British India. Relief is granted in British India at a rate equal 
to half the Indian State rate subject to a maximum of half the British 
Indian rate. The State will grant relief at a rate equal to half its rate 
of tax. The following is a copy of the Notification prescribing the 
procedure to be followed by persons claiming relief from the payment of 
double income-tax: — 

FINANCE DEPARTMENT (CENTRAL REVENUES). 

Notification No. 25, dated the 1st July 1926 
{as subsequently amended). 

In exercise of the powers conferred by Section 60 of the Indian 
Income-tax Act, 1922 (XI of 1922), the Central Government is pleased 
to make the following modifications in respect of income-tax, in favour 
of income on which income-tax has been charged both in British India 
and in one of the Indian States referred to in the schedule to this notifica- 
tion (hereinafter called the said schedule), namely: — 

1. In this notification — 

(а) the expression ''State income-tax’" means income-tax and 

super-tax charged in accordance with the provisions of the 
law relating to income-tax for the time being in force in the 
State concerned ; 

(б) the expression “State rate of tax” means the amount of State 

income-tax divided by the amount of the larger of the two 
incomes on which income-tax and super-tax respectively have 
been charged by the State; and 

(r) the expressions “Indian income-tax” and “Indian rate of tax” 
have the same meanings as in Clauses (a) and (ft), respec- 
tively, of Section 49 (2) of the Act. 

2. If any person who has paid by deduction under .section 18 or 
otherwise Indian income-tax for any year on any part of his income proves 
to the satisfaction of the Income-tax Officer that he has at any time paid 
state income-tax in respect of the .same pcart of his income, he shall be 
entitled to the refund of a sum calculated on that part of his income at a 
jate equal to of half the State rate of tax ; provided that the fate at which the 
refund shall be given shall not exceed one-half of the Indian rate of taic. 

3. Every application for refund of income-tax tinder this notificati<^ 
shall be made to the Income-tax Officer of the district m whicljf ibc 
applicant is chargeable directly to income-tax or if he is not 
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directly to income-tax, to the Income-tax Officer for the district in which 
the applicant ordinarily resides or if he is not resident in British India — 

(i) to the Income-tax Officer of the district or area in which he 

was last charged directly to income-tax when so resident, or 

(ii) if he has never been so resident, to the Income-tax Officer of 

the district or area where the income-tax for the refund of 
which application is made was deducted. 

Such application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post, and shall be in the following 
form : — 

Application jar relief from double income-tax under Notification No, 25, 
dated the Ist July 1926. 

I, of do hereby state that I have paid 

(name of State) State income-tax j income-tax and super-tax amounting to Rs. 
for the year ending 19 on an * income of Rs. and that Indian income- 

taxi income-tax and super- tax of Rs. has also been paid on the same 

income* I part of the same income amounting to Rs. , I now pray for relief 

at the rate of amounting to Rs. under Notification No. 25, 

dated the 1st July 1926, to which I am entitled. My income from all sources to 
v;hich this Notification applies during the “previous year’* ending on the 
19 , amounted to Rs. only — see Return of income attached! already 

submitted. 

Signature 

I hereby declare that what is stated herein is correct. 

Dated 19 

Signature 

4. No claim to any refund of Indian income-tax under this Notifi- 
cation shall be allowed unless it is made within one year from the last 
day of the year in which such tax or the Slate income-tax was recovered, 
whichever is later. 

5. Any person objecting to a refusal of an Income-tax Officer to 
allow a claim to a refund under this Notification or to the amount of 
refund allowed, may appeal to the Appellate Assistant Commissioner. 

6. The appeal shall be presented within thirty days of receipt of the 
uiiimation of the refusal to grant a refund or of the amount of refund 
allowed. 

7. The appeal shall be in the following form: — 

l^'orm of appeal against an order refusing to grant a refund under the Notification of 

the Government of India in the Finance Department (Central Revenues) No. 25- 


Income-tax, dated the 1st July 1926. 



The Assistant Commis^oner of 

The day of 


19 . 

The pedtioh of 

of 

post'Offibe 


•Where the income on which income-tax has beai charged differs from that on 
'^hich super-tax has been diarged both amounts must be specific. 

178 
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district sheweth as follows ; 

Your petitioner applied to the Income-tax Officer for a refund under the Notifica- 
tion of the Government of India in the Finance Department (Central Revenues), 
No. 25-Income-tax, dated the 1st July 1926 of Rs. The Income-tax 

Officer has by his order, dated the of which a copy is attached 

— . Intimation of this order was received by your peti- 
granted a refund of only Rs. 
tioner on 

Your petitioner therefore requests that the order of the Income-tax Officer may 
he set aside and the refund applied for may be granted. 

Signed. 

Grounds of Appeal. 

Form of Verificatiofi. 

I, the petitioner named above in the above petition dp declare that 

what is slated therein is tnie to the best of my information and belief. 

Signed. 


1 . 

3. 




1 . 


1 . 

3. 


1 . 

2 . 

3. 


1 . 


1 . 

2 . 

3. 
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Cujerat States Agency. 

Baroda. 

2. Chota Udepur. 

Sachin. 

Kashmir Agency. 

Jammu and Kashmir. 

Madras States Agency. 

Travancore. 

2. Cochin. 


Central India Agency. 

Dhar. 

2. Makrai. 

Bhopal. 

Punjab States Agency. 

Patiala. 

.'j. Loharu. 

Bahawalpur. 

6. Maler Kotla. 

Jind. 

7. Mandi. 

Kapurthala. 

8. Faridkot. 


Punjab Hill States Agency. 

Baghat. 

Deccan States Agency. 

Akalkot. 

4. Kolhapur. 

Phaltan. 

5. Sangli. 

Ramdurg. 

6. Jamkhandi. 


Gwalior Slates Agency. 


1. Benares. 
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1. Bastar. 

2. Ranker. 

3. Raigarh. 

4. Jashpur. 

5. Sarangarh. 

6. Kawardha. 

7. Khairagarh. 

8. Korea. 

9. Nandgaon. 

10. Chhuikhadan. 


Eastern States Agency, 

11. Mayurbhanj. 

12. Patna. 

13. Sonepur. 

14. Kalahandi. 

15. Rairakho. 

16. Baudh. 

17. Seraikela. 

18. Talcher. 

19. Gangpur. 

20. Kharsawan. 


Relief from double tax of incomes taxed in British India and Ceylon. — 

As a result of the introduction of income-tax in Ceylon with effect 
from 1st April 1932, arrangements have been made with the Ceylon 
Government for the grant of relief in cases where the same income has 
been subjected to Ceylon tax as well as Indian income-tax. Relief is 
granted in India to the extent of half the Ceylon tax calculated on that 
part of the income on which relief is admissible under the Ceylon Income- 
tax Law or half the Indian income-tax on the same part of the income, 
whichever is less. It will be observed that relief is based on amounts 
of tax, not on rales of tax. The notification prescribing the procedure 
to be followed by j^ersons claiming relief from double income-tax is 
reproduced below : — 


ITNANCE DEPARTMKN'r (CENTRAL REVENUES). 

Notification No. U, dated the Ziid ylpril 1932. 

In exercise of the powers conferred by Section 60 of the Indian 
Income-tax Act, 1922 (XI of 1922) the Central Government, is pleased 
to make the following modifications in respect of income-tax in favour 
of income on which income-tax has been charged both in Rrltish India 
and in Ceylon, namely : — 

(1) In this notification — 

(a) the expression “Ceylon tax'* has the n\eaning assigned to it 

in Section 45 (4) (b) of the Ceylon Income-tax Ordinance. 

1932 (IT of 1932), ' 

(b) the expression “Indian income-tax'' has the meaning assigned 

to it in Clause (a) of Section 49 (2) of the Indian Income- 

ta>t Act, 1922 (XI of 1922). 

(2) If any person, w-ho has paid by deduction under section 18 or 
otherwise Indian income-tax for any year on any part of his income, proves 
to the satisfaction of the Income-tax Officer that he has paid Ceylon tax for 
the corresponding year in Ceylon on the same part of his income he 
^hall be entitled to the refund of a sum equal to half the Ceylon tax 
calculated on that part of his income on which relief is admissible under 
the Ceylon fneOnie-faK or^ half the Indian inconrie-ta^t bn 
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same part of his income, whichever is less: Provided that where any 
person is entitled to a further relief in British India on that part of his 
income on which relief is admissible under the Ceylon Income-tax Law 
on account of its having been also taxed in some other country besides 
Ceylon, the relief in respect of the Ceylon tax shall not exceed the differ- 
ence between half the Indian income-tax and such further relief as may 
have been granted in British India owing to that part of his income 
having been taxed in some other country besides Ceylon. 

(3) Every application for refund of income-tax under this notifica- 
tion shall be made to the Income-tax Officer of the district in which the 
applicant is chargeable directly to income-tax or if he is not chargeable 
directly to income-tax to the Income-tax Ofiicer of the district in which 
the applicant ordinarily resides or if he is not resident in British India — 

(i) to the Income-tax Officer of the district or area in which he 

was scharged directly to income-tax when so resident, or 

(ii) if he has never been so resident, to the Income-tax Officer of 

the district or area where the income-tax for the refund of 
which application is made w'as deducted. 

Such application may be presented by the applicant in person or by a duly 
authorised agent or may be sent by post, and shall be in the following 
form : — 


Applicatian for relief from double income-tax under Notification No. 11, 
dated 2nd April 1932, 


I, of do hereby state that I have paid Ceylon 

tax amounting to Rs, for the year ending 19 , on an income of 

Rs. and that Indian income-taxi income-tax and super-tax of Rs, 

has also been paid on the same income* I part of the «ime income amounting to 
Rs. I now pray for relief of a sum of Rs. under Notification 

No. 14, dated 2nd April 1932 to which I am entitled. My income from aU sources 
to which this Notification applies during the “previous year” ending on the 

19 , amounted to Rs. only-— see Return of income attached [already 

submitted. 

Signature 

I hereby declare that what is stated herein is correct. 


Dated 


19 


Signature 


(4) No claim to any refund of income-tax under this notification shall 
be allowed unless it is made within one year from the last day of the 
year in which such tax or the Ceylon tax was recovered whichever is 
later, 

(5) Any person objecting to a refusal of an Income-tax Officer to 
allow a claim to a refund under this Notification or to the 


* Where the income on which income-tax has been charged differs from that/oh 
which super-tax has been charged both amounts must be specific, 
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amount of refund allowed, may appeal to the Appellate Assist- 
ant Commissionen 

(6) The appeal shall be presented within thirty days of receipt of 

the intimation of the refusal to grant a refund or of the 
amount of refund allowed. 

(7) The appeal shall be in the following form; — 

Form of appeal against an order refusing to grant a refund under the Notification 
of the Government of India in the Finance Department {Central Revenues) 
No, 24‘Income-tax, dated the 2nd April 1932. 

To 

The Appellate Assistant Commissioner of 


Your petitioner 
Notification of the 


The day of 19 

The petition of of post-office 

district sheweth as follows : - 

applied to the Income-tax Officer for a refund under the 
Government of India in the Finance Department (Central 
Revenues), No, 14- Income-tax, dated the 2nd April 1932 of Rs. . The Income 
tax Officer has by his order, dated the of which a copy is attached 

_ , Intimation of this order was received by vour 

granted a refund of only Rs. 
petitioner on 

Your petitioner therefore requests that the order of the Income-tax Officer may 
be set aside and the refund applied for may be granted. 

Signed. 


Grounds of Appf.al. 


Form of Verification. 

I» the petitioner named above in the above petition do declare that 

what is stated therein is tnie to the best of my information and belief. 

Signed. 


Relief from double tax of incomes taxed in British India and ht Aden — 

FINANCE DEPARTMENT (CENTRAL REVENUEvS). 

Notification No. 21-Income-tax, dated the l5th June 1937. 

In exercise of the powers conferred by Section 60 of the Indian 
Income-tax Act, 1922 (XI of 1922) the Central Government is pleased 
io make the following modifications in respect of income-tax in favour 
of income on which tax has been charged both in British India and Aden,* 
namely: — 

(1) In this Notification: — 

(a) The expression “Aden Income-tax” means income-tax and 
super-tax charged for any year in accordance with the 
provisions of the Aden Income-tax Ordinance, 1937. 

\b) The expression "^‘Aden rate of tax” means the amount of Aden 
income-tax divided by the amount of the income on which 
it was diarged. 
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(f) The expressirm “[.iiclian income-tax'' means income-tax and 
super-tax chargeable it) accordance with provisions of any 
law in force in Hritish India. 

(d) The expression “Indian rate of tax" means the rate deter- 

mined by dividing the amount of income-tax paid in British 
India for the year in question by the amount of income on 
which tax was charged. 

(e) The reference to the lower of the two rates shall, where the 

rate? are ecjual, be construed as a reference to either of 
those two rates. 

(2) If any person who has paid by deduction under section 18 or 
otherwise Indian Income-tax for any year on any part of his income proves 
to the satisfaction of the Income-tax Officer that he has paid for that year 
Aden Income-tax in respect of that part of his income he shall be entitled 
to the refund of Indian Income-tax calculated on that part oi his income 
at a rate bearing to the Indian rate of tax or the Aden rate of tax vvhiche^ 
is the lower, the same pro])ortion as the Indian rate of tax beaife to the sum 
of the Indian rate of tax and the Aden rate of tax. 

(3) Every application for refund of i)iconie-tax under this notifica- 
tion shall be made to the Income-tax Officer of the district in xyhich llie 

♦ft 

applicant is chargeable directly to income-tax or if he is not chargeable 
directly to income-tax, to the Income-tax Officer of the district in whidi 
the applicant ordinarily resides, or if he is not resident in British India — 

fi) to the Income-tax Officer of the district or area in which he 
\v;.as last charged directly to income-tax when so Tesident, 
or 

(ii) if he has never been .so resident, to the Income-tax Officer of 
the district or area where the income-tax for the refund ol 
which application is made was paid. 

Such application may be pre.sented by the applicant in person or by a 
duly authorised agent or may be sent by post, and .«^.hall be in the following 
form: — 

Applications for relief from double income-tax under Notification 
No. 21-Income-tax, dated the 5th June 1937. 

I, of do hereby state that I have paid Aden income- 

taxi income-tax and super-tax amounting to Rs. for the year ending 19 

on an income* of Rs. and that Indian income-taxlincome-tax and super-tax 

of Rs. has also been paid on the same income* |part of the same income 

amounting to Rs. I now pray for relief at the rate of 

amounting to Rs. under Notification Na 21-Income-tax, dated the 5th 

June 1937 to which I am entitled. My income fron^ all sources to which this 

♦Where the income on which income-tax has charged differs 
which super-tax has been charged both amounts must be spedfiedf 
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Notification applies during the “previous year” ending on the 19 

amounted to Rs. only - see Return of income attached j already submitted. 

Signature 


I hereby declare that what is stated herein is correct. 
Dated 19 


Sh: : ture 


(4) No claim to any refund of Indian income-tax u i’er this Noti- 
fication shall be allowed unless it is made within one ye;’*, from the last 
(lay of the year in which such tax or the Aden income-ta:: was recovered, 
whichever is later. 

(5) Any person objecting to a refusal of an Income-tax Officer to 
allows a claim to a refund under this Notification or to the amount of 
refund allowed, may appeal to the Appellate Assistant Commissioner. 


(6) The appeal shall be presented within thirty days of receipt of 
llic intimation of the refusal to grant a refund or of the amount of refund 
allowed. 

The hppeal shall be in the following form:- - 

torm of appeal dgabtsl an order refusing to grant a refund under the Notification 
of the Government of India in the Finance Department [Central Revenues) 
No. 21-lncome~tax, dated the 5tk June 1937. 


/I'O 

The Appellate Assistant CommisSsioncr of 
i The day of 19 . 

The' petition of of post-office 

district sheweth as follows : — 

Your petitioner applied to the Income-tax Officer for a refund under the 
Notification of the Government of India in the Finance Department (Central 
Revenues), No. 21-Income-tax, dated the 5th June 1937 of Rs. . The Income- 
tax Officer has by his order, dated the of which a copy is attached 

— . Intimation of this order w^as received by your peti- 
Kranted a refund of only Rs. 
tioner on 


be 


Your petitioner therefore requests that the order of the Income-tax Officer may 
set aside and the refund applied for may be granted. 

Signed, 


Grounds of Appeal. 

Form of Verification. 

I, the petitioner named above in the above petition do declare tliat 

what is stated .therein is true to the best of my information and belief. 

Signed. 

Double income-tax relief — British India and Aden — ^Arrangements 
>regarding— ■ * 

''The follwing pr^eclure has been agreed upon between the Govern- 
of India and the ^yernmet^ of Aden and should be followed for 
the grant of relief in rcsp^<^t of double taxation hi India and In Aden 
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(i) Any assessee who is liable to tax in both countries and whose 

head office is in British India may submit in British India with his British 
Indian return of income a copy of his Aden return of income, subject to 
his clearly distinguishing in the former any income which he claims to 
be taxable in British India only and in the latter any which he claims to 
be taxable in Aden only. M'he Income-tax Authorities in Aden will then 
be informed that this has been done and will ordinarily postpone further 
assessment enquiry until a further reference is made by the Income-tax 
authorities in British India. The British Indian Income-tax Officer will 
examine the accounts relating to all the income atid in his assessment 
order will distinguish between (/) what he holds to be purely British 
Indian income (e.g., investment of reserves) and (ii) income taxable in 
both countries (e.g., trading profits on sales in British India of Aden 
Salt). He will then issue his British Indian demand and forward to 
the Government of Aden a copy of his assessment order, accompanied bV 
a note regarding his examination of the accounts relating to (iii) income 
taxable in Aden only, if any. I'he Aden Income-tax Officer then will;* 
if satisfied, issue his assessment order and demand on the basis of (it) 
and (Hi) as reported ; if not satisfied he will make further enquiries. In 
each countiy^ the original demand will, for form’s sake be for the total 
tax payable in that country but with a note to the effect that the amount 
in excess of being the sum of the estimated share of that 

country in the tax at the higher rate on (ii) and of the tax on (t) oi; 
(Hi) as the case may be, need not be paid pending the completion of 
discussions between the Income-tax departments of the two countries as 
to the final amount each is to receive after setting off double income-tax 
relief. 

(ii) I'he above procedure will, it is understood, be adopted mutatU 
mutandis by the Aden Income-tax authorities in respect of assessees who 
are liable to tax in both countries and whose head office i^ in Aden .*’ — 
[Income-tax Manual, 7th edition, para. 125-B.] 

'Provisions of Sec. 27 of the Finance Act» 1920’’ — 

Section 49 of the Indian Income Tax Act refers only to the provisions 
of Sec. 27 of the United Kingdom Finance Act, 1920 though it has been 
amended by the Finance ‘ Act, 1927, Sec. 46 and Fifth Schedule, Part II. 
But vSec. 27 of the Finance Act, 1920, has to be read as amended in view 
of the provision in Sec. 8 (2) of the General Clauses Act ^(X of 1897), 
as adapted by the Government of India (Adaptation of Indian I^aws) 
Order, 1937, which runs as follows: — 

'Where any Act of Parliament repeals and re-enacts, with or without 
modification, any provision of a former enactment, then references in any 
Central Act or in any Regula\ion or instrument to the proyision so repealed 
shall, unless a different intention appears, be i^strued as references, to 
the provisions so re-enacted’', ' ^ v 
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The corresponding provision in English T^aw is lo be found in Sec. 
38 (1) of the Inlerpr^talion Act, 1889 (52 & 53 Viet. c. 63). which runs 
as follows: — 

"'(1) Where this Act or any Act passed after Ihc conimenccnient of 
this Act repeals and re-cnacts, with or without modification, any provisions 
of a former Act, references in any other Act to the provisions so repealed, 
shall, unless the contrary intention appears, be construed as references to 
the provisions so re-cnacled’\ 

*TaId by deduction or otherwise” — 

I'ormerly the wf)rd “paid” only was used in vSec. 49 ( 1 ) . The change 
will be explained by tlic ohserxations of the Tncr)nic Tax Enquiry Coininittee 
gi\'cn below: — 

“Doubts have been expressed as to the force of the word 'paid’ in the 
lifst lino of vSec. 49 (1) of the Act, that is to say, whether a person receiv- 
ing dividends from a company which has paid Tndian Income Tax should 
be regarded as having himself paid Tndian Income-tax. It seems clear that 
llie intention of the Eegislature is to give relief to all persons who have 
suffered double taxation whether directly or indirectly, and it is, therefore, 
suggested that after the word 'paid’ wherever it occurs in Sec. 49 (1), there 

should l)e inserted the words ‘by deduction or otherwise The 

Committee made a further recommendation which is now incorporated in 
Sec. 4911. . 

*Tor the corresponding year” — 

Formerly the words were “for that year”. As in respect of the same 
income taxes in India and in the United Kingdom were not payable in the 
s:ime year, the language was defective. The Income-tax Enquiry Committee 
observed on this defect as follows: — ^ 

“As a result of the decision in the case of Assam Raihvays S' Trading 
Co. Ijd. vs. Commissioners of Inland Rei^cnue'^, it has been found necessary 
in the United Kingdom to treat the Dominion tax year corresponding to 
a year of assessment in the United Kingdom for the purpose of Double 
'raxation Relief, as the year for which an assessment is made by, reference 
10 the .same basic period of accounts as that of the United Kingdom 
assessment on which relief is claimed. It becomes necessary to bring the 
l>asis of computation of Indian relief into line with the new practice in the 
United Kingdom. The system should also be amended so as to remedy thfc 
hardship which tat present exists where the bases of computation in the 
United Kingdom and in India differ”. The Committee, therefore, recom- 
mended the amendment of the words “for that year” to “for the 
corresponding year” and also a definition of the expression "corresponding 
year” .2 

M8 T.a 5()9=ftffl5) m 

“ For Enquiry recommendations on Etouble Taxation 

Relief see Chapter XI of the ©iquiry Committee Report, pp. S7*$4, 

179 ■ 
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Sec. 49 (2) (d) : ''Appropriate rate of United Kingdom income-tax ^* : — 
The meaning assigned to this expression in Sec. 27 of the Finance Act, 1920, 
as amended by the Finance Act, 1927, is given in the following terms : — 

The ‘‘appropriate rate of United Kingdom income-tax'' for any year 
of assessment shall be as follows:^ — 

(a) In the case of a person whose income is chargeable at the 
standard rate only, a rate ascertained by dividing the amount 
of tax payable by him for that year in respect his total 
income (before deduction of any relief granted in -respect of 
life assurance premiums or any relief granted under the provi- 
sions of section twenty-seven of the Finance Act, 1920) by 
the amount of his total income less any amount by reference 
to which he is by virtue of sub-section (1) of section forty 
of this Act granted relief from income-tax by means of a 
deduction of tax ; 

(&) In the case of a person part of whose total income is chargeable 
at a rate or rates in excess of the standard rate, the sum of 
the following rates; — 

(i) The rate which would have been the appropriate rate 
in the case of that person if his income had been chargeable 
at the standard rate only; and 

(ii) The rate ascertained by dividing the amoUnt of the 
sur-tax payable by that person for the preceding year by the 
amount of hte total income for that year: 

Provided that, as respects the year 1928-29, this paragraph shall have 
effect as if for sub-paragraph (b) (ii) thereof there were substituted the 
following words: — 

“The rate ascertained by dividing the amount of the super-tax payable 
by that person for that year by the amount of his total income 
from all sources for that year as estimated for super-tax 
purposes”. 


New Section. 

^[49-A. (J) The Central 
Relief in Government may, by 

resjxctof notification in the 

s^e and official Gazette, make 

Dominion provision for the 

Income-tax. granting of relief 

in respect of income on which 

* Sectio^djEfA to 49D were inaoted by 
Sec tUB" of the Indian Ino6me-t^. 
(Amiitidment) Act, ISW 
1939). 
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New Section. 

has been paid both income-tax 
(including super-tax) under 
this Act and Dominion income- 
tax. 

( 3 ) P'or the purposes of this 
section “Dominion income-tax” 
means any income-tax or super- 
tax charged under any law in 
force in any Indian State or in 
any part of His Majesty’s 
Dominions (other than the 
United Kingdom) where the 
laws of that State or part 
provide for relief in respect of 
tax charged on income both in 
that State or part and in 
British India' which appears to 
the Central Board of Revenue 
to correspond to the relief 
which may be granted by this 
section. 


Finance Department (Central Hevenues). 

NOTIFICATION. 

Income-tax. 

Simla, the 16th September 1939. 

No. 69. — In exercise of the powers conferred by Section 49A of the 
Indian Income-tax Act, 1922 (XT of 1922), the Central Government is 
pleased to make the following rules for the granting of relief In respect 
of income on which tax has been paid both in British India and in certain 
Indian States, namely: — 

1. These rules may be cited as the Income-tax (Double Taxation 
Relief) (Indiai) States) Rules, 1939. 

2. In these rules, — 

(o) the expressions "Indian income-tax” and “Indian rate of tax” 
have the same meanings as in clauses (a) and (b) respectively 
of sub-section (2) of Sec. 49 of the Indian Income-tax Act, 
1922; -4^. . . 

(b) "State”, meai5^;^y of the Indian States specified in the Schedule 
to these Rul^ ; 



1428 the Indian income-tax act [S. 49A. 

(c*) the expression “State income-tax’* means income-tax and super- 
tax charged in accordance with the provisions of the law 
relating to incoine-tax for the time being in force in the State ; 
and 

{d) the expression “State rate of tax” means the am<nnit of Stale 
income-tax divided by the amount of the larger of the two 
incomes on which income-tax and super-tax respectively have 
been charged by the State. 

3. If any person who has paid by deduction under Sec. 18 of tlie 
Indian Income-tax Act, 1922, or otherwise, Indian income-tax for any 
year on any part of his income proves to the satisfaction of the Income-tax 
Officer that he has at any time paid by deduction or otherwise State income- 
tax in respect of the same part of his income, he shall be entitled to the 
refund of a sum calculated on that part of liis income at a rate equal to 
half the State rate of tax: 

Provided that the rate at which the refund shall be given shall not 
exceed one-half of the Indian rate of tax. 

4. (1) Every application for refund of income-tax under the.se rules 

.shall be made to the Income-tax Officer of the district in which the applicant 
is chargeable directly to income-tax, or. if he is not chargeable directly to 
income-tax, to the Income-tax Officer of the district in which the applicant 
ordinarily resides, or, if he is not resident in British India, 

(i) to the Income-tax Officer of the district or area in which he w'as 

last charged directly to income-iax when so resident, or 

(ii) if he has never been so resident, to tlie Income-tax Officer of 

the district or area where the income-tax for Ihc refund of 
wdiicli application is ina<le was paid. 

(2) Such application may be presented by the ai)plicanl in person or 
by a duly authorized agent or may be sent by post, and shall be in Porm I 
appended to these Rules. 

5. No claim to any refund of Indian income-tax or sui-cr-tax under 
these rules .shall be allowed unless it is made within four ytars from the 
last day of the financial )’car commencing next after the expiry of the 
previous year in w’hich the income arose, accrued or was received or was 
deemed to have arisen, accrued or been receiv-cd or w^as brought into British 
India : 

Provided that wdiere the claim is to a refund of income-tax or super-tax 
paid prior to the 1st April 1939, the claim shall not be allowed unless it is 
made within one year from the last day of the year in w^hich such tax or 
the State income-tax was recovered, w'hichever is later. 

6. An applicant for refund under these rules may appeal to the 
Appellate Assistant Commissioner of Incomc**tax from any order of the 
Income-tax Officer disallowing the claim for refund either wholly dr in, 

part. ■ ’ y'--; 
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7. The appeal shall be presented within thirty days of the date on 
which the order of the Income-tax Officer was communicated to the •appli - 
cant, and shall be in Form II appended to these Rules. 


SCHEDULE. 


Gujarat States Arjcncy. 


1. 

Baroda. 

3. Sachin. 

2. 

Chhota Udepur. 

Kashmir Agency. 

1. 

Jammu and Kashmir. 

Madras Stales Agency. 

1. 

Travancore. 

2. Cochin. 

jM yso re A gency. 

1. 

Sandur. 

Central India Agency. 

1. 

Dhar. 

3. Bhopal. 

2. 

Makrai. 

Funjalj States Agency. 

1. 

Patiala. 

5. Loharu. 

2. 

Bahawalpur. 

6. Maler Kotla. 

3. 

Jind. 

7. Mandi. 

4. 

Kapurthala. 

8. Faridkot. 

Punjab Hill States Agency. 

1. 

Baghat. 

Deccan States Agency. 

1. 

Akalkot. 

4. Kolhapur. 

2. 

Phaltan. 

5, Sangli. 

3. 

Ramdurg. 

6. Jamkhandi. 

C'ivalior Agency. 

1. 

Benares. 

Bostern States Agency. 

1. 

Bastar. 

12. Patna. 

2. 

Kanker. 

13. Sonepur. 

3. 

Raigarh. 

14. Kalahandi. 

4. 

Jashpur. 

15. Rairakhol, 

5. 

Sarangarh. 

16. Baudh. 

6. 

Kawardha. 

17. Seraikela. 

7. 

Khairagarh. 

18. Talcher. 

8 . 

Korea. 

19. Gangpur. 

9. 

Nandgaon. 

20. Kharsawan. 

10. 

Chhuikhadan. 

21. Keonjhar. 

11. 

Mayurbhanj. 


Fokm I. 


(See rule 4.) 

Application for relief from double income-tax under the Income-tax 
(Double Taxation Relief) (Indian States) Rules, 1939. 

T. of do hereby state that I have 

laid (or iinder the provisions of See. 49B of the Indian Incomedax Act, 
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1922 (XI of 1922) must be deemed to have paid] (name of State) State 
income-taxi income-tax and super-tax amounting to Rs. for the 

year ending 19 on an *income of Rs. and that Indian 

income-taxi income-tax and super-tax of Rs. has also been paid 

[or under the provisions of Sec. 49B of the Indian Income-tax Act, 1922 
(XI of 1922) must be deemed to have been paid] on the same income* [part 
of the same income amounting to Rs. . I now pray for relief at 

the rate of amounting to Rs. to which I aim entitled under 

the Income-tax (Double Taxation Relief) (Indian States) Rules, 1939. 
My income from .all sources during the ‘^previous year” ending on the 
19 , amounted to Rs. only — see Return of income 

attached I already submitted. 


Signature. 


I hereby declare that what is stated herein is correct. 
Dated 19 . 


Signature. 


Form IL 
(See rule 7.) 

Appeal from an order of the Income-tax Officer disallowing a claim 
for refund under the Income-tax {Double Taxation Relief) 
(Indian States) Rules, 1939, 

To 

The Appellate Assistant Commissioner of Income-tax 

The day of 19 

The petition of of post office 

District sheweth as follows: — 

Your petitioner applied to the Income-tax Officer for a refund under 
the Income-tax (Double Taxation Relief) (Indian States) Rules, 1939, of 
Rs. The Income-tax Officer has by his order, dated 

the of which a copy is attached 

Intimation of this order was received by your petitioner on 

Your petitioner therefore requests that the order of the Income-tax 
Officer may be set aside and the refund asked for may be granted. 

Signed. 


* Where the income on which income-tax has been charged differs from that ; 
whidi super-tax has been charged both amounts must be specified. V ^ 
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Grounds of Appeal. 

Form of Verification, 

I, , the petitioner named in the above petition do 

declare that what is stated therein is true to the best of my information 
and belief. 

Signed. 


^^49B. 

Payment of 
income-tax 
by company 
to be deemed 
payment by 
shareholder. 


New Section. 

Where a shareholder 
has received a divi- 
dend from a com- 
pany which has paid 
income-tax imposed 
in British India or 
elsewhere, he shall be deemed, 
in respect of such dividend, 
himself to have paid the 
income-tax (exclusive of super- 
tax) paid by the company on 
so much of the dividend as 
bears to the whole the same 
proportion as the amount of 
income on which the company 
has paid such income-tax bears 
to the whole income of the 
company. 


• See footnote to Sec. 49A. 

Note. — See S*c. 16 (2) Proviso, in this connection. Compare Sec. 
14 (2) (a) as it stood before the amendment of 1939. It was enacted as 
follows : “The tax ghal! not be pa)rable by an assessee in respect of — 

(o) any sum which he receives by way of dividend as a shareholder 
in a company where the profits or gains of the company have 
been assessed to income-tax” ; 

See the decision of the Judicial Committee in respect of this Sec. 
14 (2) (a) in. the Hungerford Trust case, (1936) P.C. 219, 40 C.W.N. 
1157. 

Lord Cave, in Commissioners of Inland Revenue vs. Blott, (1921) 2 
A.C. 171, 8 T.C. 101 said; “Plainly a company paying income-tax on its 
profit, does not pay it as ageht for its sharehol<{ers. It pays as a taxpayer, 

The present section makes the above observations inapplicable here in 
India, ■ 
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New Section. 

*49C, ( 1 ) Where a share- 

ReTief holder has received 

comSJy°to ^ dividend from a 

bedeemed company which has 

edtoSe- obtained the relief 

holder. referred 1o in section 

49 or granted under section 49A 
or under the India and Burma 
( I nconie-tax Rel ie f ) O r d e r, 
1936, he .shall he deemed in 
respect of such dividend himself 
to have obtained such relief at 
the rate at which such relief has 
been granted, in respect of 
income-tax only, to the company 
for the financial year preceding 
the year in which the dividend 
was paid. 

(2) If the rate at which a 
shareholder is deemed under 
sub-section ( 7 ) to have obtained 
relief exceeds the rate at which 
he would have been entitled to 
relief had such relief l)een given 
direct to him by or under the 
said sections or Order, any 
excess shall be recovered from 
him either as an addition to the 
tax payable by him on any 
assessment made on him under 
.section 23 or section 34 or 1:^' 
setting it off against any relief 
due to him under .section 48. 


*49D. 

Relief in 
respect of tax 
charged in 
country not 
providing 
for relief in 
respect of 
British ■ 
Indian 
income-tax. 


If any per.son who has 
paid by deduction or 
otherwise Indian 
income-tax for any 
year in respect of 
any income arising 
without British India 
in a country the laws 


* See footnote to Sec, 49A, 
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Old Section. New Section. 

of which do not provide for any 
relief in respect of income-tax 
charged in British India proves 
that he has paid income-tax by 
deduction or otherwi.se under the 
laws of the said country in 
respect of the same income, he 
shall be entitled to the deduction 
from the Indian income-tax 
payable of a sum equal to onlfc- 
half of such Indian income-tax 
or to one-half of such tax 
payable in the said country, 
whichever is the less.] 

^49-A. Where under any of ^[49E|. Where under any of 
the provisions of powertoset the provisions of this 
Power to Mt a refund off amount Act, a refund is 

of refunds i& found to be due a^'fnstto found to be due to 

against tax to any person, the remaining any person, the 

payaWe"* Income-tax Officer, Payable. Income-tax Officer, 

Assistant Commis- ^[Appellate Assistant Commis- 
sioner or Commissioner, as the sioner] or Commissioner, as the 
case may be, may, in lieu of case may be, may, in lieu of 
payment of the refund, set off payment of the refund, set off 
the amount to be refunded, or the amount to Ix' refunded, or 
any part of that amount any part of that amount against 
against the tax, if any, remain the tax, if any, remaining pay- 
ing payable by the person to able by the person to whom the 
\^om the refund i§ due. refund is due. 


* The existing section 49E was originally 
inserted as section 49A by Sec. 19 of 
. the Indian Income-tax (SeebAd 
Amendment) Act, 1933 (XVIII of 
1933) and was re-riumbered by Sec. 59 
of the Indian Income-tax 

Inserted by . the lodhm. Inoome-tax ment) Ad, I939> (VII of 1939). 
(Second .Ameiiitmehh) Aetr 1933 These wwds were substitift^ for the 
(XVlIlof 1933V^^^^ ^ words "Astistsuit tisinimKSoner’VlfW. 

180 V.: ,: 
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Old Section. New Section. 

^49B. Where through death, *[49F.] Where through 
incapacity, bank- power of re- death, incapacity, 

niS.^ntatiTO ^^ptcy, Hquidation prescptative bankruptcy, liquida- 

of deceased or other cause, a tionr or other cause, 

p^n(Ss- person who would person dis-' a person whtr would 

abiedto " but for such cause makedaim ^or such cause 

have been entitled on his have been entitled to 

half. " to a refund under a refund under any 

any of the provi- of the provisions of this Act, or 
sions of this Act, or to make a to make a claim under section 48 
claim under section 48 or 48-A * or 49, is unable to 

or 49, is unalale to receive such receive such refund or to make 
refund or to make such claim, such claim, his executor, 
his executor, administrator or administrator or other legal 
other legal representative, or representative, or the trustee or 
the trustee or receiver, as the receiver, as the case may be, 
case may be, shall be entitled shall be entitled to receive such 
to receive" suCh refund or to refund or to make, siuch claim for 
make suck claim for the benefit the benefit of suck person of his 
of such person or his estate. estate. 

’ The existing section 49P was originally 
inserted as section 49B by Sec. 19 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933) and was re-numbered by Sec. 
60 of the Indian Income-tax ( Amend- 
ment) Act, 1939 (VII of 1939). 

1 T j i. . 1 - T figures and letter “or 48A” 

Inerted by the Indian Income-tax were omitted bv Sec. 60 of the Indian 

Income-tax (Amendment) Act, 1939 
(XVIII of 1933). (VII of 1939). 


Old Section. 

50. No claim to any refund 

Limitation of income-tax un- 
of claims for der this Chapter 
refund. allowed, un- 

less it is made within one year 
from the last day of the year in 
which the tax was recovered 
^or before the last day of the 
financial year commencing 
after the expiry of the "previ- 
ous year'’, as defined in clause 

* Inserted by the Indian Income-tax 
(Second Amendment) Act, 1^0 
(XXU of 1930), 


New Section. 

50. No claim to any refund 
of income-tax ^[or super-tax] 
under this Chapter shall be 
allowed, unless it is • made 
within ®[four years from the 
last day of the financial year 
commencing next after the 
expiry of the previfJus year in 
which the income arose^^ Ac- 
crued or was received or was 

‘ TTjese words were inserted fir 

of the Indian inconte^tax ' ( Ani^d- 
ment) Act, 1939 (VH ,df 1939). 

* Thfse wor^ were ? 



s: so.) 

Old Section. 

(11) of section 2 in which the 
income arose on which the tax 
was recovered, w hie heifer 
period may' expire later.: 


Provided that a claim to re- 
fund under section 49 may he 
admitted after the period of 
Uniitation herein prescribed, 
when the applicant satis fies the 
Commissioner, or an Assistant 
Lkmmtissioner of Income-tax 
specially empowered in this 
behalf by the Central Board of 
Revenue, that he had sufficient 
cause for not makin(j the claim 
within such period. 


i435 

New Section. 

deemed to have arisen, accrued 
or been received or was 
brought into British India : 

Provided that where the 
claim is to a refund of income- 
tax or super-tax paid prior to 
the commencement of the 
Indian Income-tax (Amend- 
ment) Act, 1939, the claim 
shall not be allowed unless it 
is made within ope year from 
the last day of the year in 
which the tax was recovered or 
before the last day of the 
financial year commencing after 
the expiry of the previous year 
as defined in clause (11) of 
section 2 in which the income 
arose on which the tax was 
recovered, whichever period 
may expire later:] 

Provided *[ further] that 
a claim to refund under section 
49 ®fof tax paid prior to the 
commencement of the Indian 
Income-tax (Amendment) Act, 
1939] may be admitted after 
the period of limitation herein 
prescribed, when the applicant 
satisfies the Commissioner, or 
an Assistant Commissioner of 
In c o m e-t a x specially em- 
powered in this behalf by the 
Central Board of Revenue, that 
he had sufficient cause for not 
making the claim within such 
period.] 

’ This proviso was added by Sec. 8 of the 
Indian Income-tax (Second Amend- 
moit) Act, 1930 (XXII of 1930). 

* This word was inserted by Sec. 61 of the 

Indian Incmhet-ax ( Amendment) Act, 
1939 (Vn of 1939). 

* These words, brents mtd ^res were 

inaerted, tbtd. 


LIMITATION OF CLAIMS FOR REFUND 
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Old Section. New Section. 

50A. Appeal against refusal 
of refund. — Omitted by s. 62 of 
the Indian Income-tax (Amend- 
ment) Act, 1939 .(VII of 
1939). 


CHAPTER VITI. 


OiM'KNCKs AND Penalties. 


51. If a person 51. If a person fails with- 
ment^so?^ fails without rea- out reasonable cause or ex- 
deliver sonable cause or cuse — 

returns or 


statements CXCUSe 

or allow 

inspection. 

(a) to deduct and pay any 
tax as required liy sec- 
tion 18 or under sub- 
section (5) of section 
46; 

(b) to furnish a certificate 
required by sub-section 
(P) of section 18 or by 
section 20 to be fur- 
nished : 

(c) to furni.'^h in due time 
any of the returns men- 
tioned in section 19 A, 
‘‘‘.section 20 A, section 21, 
section 22, or section 38 ; 


(d) to produce, or cause to 
be produced, on or be- 
fore the date mentioned 
in any notice under sub- 
section (4) of section 22, 
.such accounts and docu- 

Insertcd by the Indian Income-tax 
(Amendment) Act, 1926 (XXIV of 
1926). 

In.serted by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 


(a) to deduct and pay any 
tax as retjuired by sec- 
tion 18 or under sub- 
section (5) of section 
46; 

(b) to furnish a certificate 
required by sub-sec- 
tion (P) of section 18 
or by section 20 to be 
furnished ; 

(c) to furnish in due time 
any of the returns men- 
tioned in ^[section 
19A|, “(section 20A], 
.section 21, “(sub-sec- 
tion (2) of I section 22, 
or section 38; 

(d) to produce, or cause to 
be protluced, on or be- 
fore the date mentioned 
in any notice under 
sub-section (4) of sec- 

This word, figures and letter lirere i®* 
.serted by Sec. 3 of the Indian 
tax (Amendment) Act, 1926 ; (XXIV 
of 1926). - A: : . 

This word, figures and letter?ijeK 
serted by Sec. 2l;of the 
Income-tax (Seoihd 
Act, 1933 (XVm 0l 
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Old Section. 

ments as are i eferred to 
in the notice ; 


(<?) to grant inspection or 
allow copies to be taken 
in accordance with pro- 
vi.sions of section 39; 

he shall, on conviction before a 
Magistrate, be punishable with 
fine which may extend to ten 
rupees for every day during 
which the default continues. 


New Section, 

tion 22, such accounts 
and documents as are 
referred to in the 
notice ; 

(f) to grant inspection or 
allow copies to be taken 
in accordance with the 
provisions of section 
39; 

he shall, on conviction before a 
Magistrate, be punishable with 
fine which may extend to ten 
rupees for every day during 
which the default continues. 

• These words, brackets and figure were 
inserted by Sec. 63 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 


English Law — 

In the English Income Tax Act, 1918, Sec. 107 contains provision 
for penalties in case of neglect or refusal to deliver returns or making a 
false and incorrect return. In the Act of 1842 the corresponding section 
was Sec. 55. 

Reference may be made here to Lord Advocate vs. Sawyers (1898), 
.• T.C. 617 and Attorney-General vs. Till (1909), 5 T.C. 440= (1910) A.C. 
>0. where it was held that the ix'nallie.s are incurred not merely by non- 
delivery of a return but also by delivering a return which is not true and 
correct. 


Old Section. 

52. If a person makes a 
statement in a veri- 
Sinde- fixation mentioned 
iiaration. in ^section 19 A or 
"section 20 A or 
Section 22 s u h-s ection 

In.serted by tfie Indian Income-tax 
( Amendmojt) Act, 1926 (XXIV ol 
1926), 

Inerted by the Indian Income-tax 
(Second Anrendment) Act, iSM 
(XVnioM933). 

Inerted by the Indian Income-tax 

ai^drafeht) Act, laao ixxt oi 


New Section. 

52. If a person makes a 
statement in a verification men- 
tioned in ‘[section 19A or] 
-[section 20 A ®[or section 21] 

’ These words and figures were inserted' 
by Sec. 4 of the Indian Income-tax 
(Amendment) Act. 1926 (XXIV of 
1926). 

* These words and figures were inserted by 

Sec. 22 of the Indian Income-tax 
(S«»nd Amendment) Act, 

(XVIIl of 1933). 

* Tliese Woris and fusures were inserted 

by Sec. 64 of the Indian income-tax 
(Anurndnieht) Act, 1939 (VlL of 

' 19393 ... ; vv-/ ■ V.-c:- 
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Old Section. New Section. 

(2) of section 26 A, or sub- or] section 22 *[or sub-section 
section (.?) of section 30 or sub- (2) of section 26 A] or sub- 
section (2) of section 32 ^or section (3) of section 30, or 
sub-section (2) of section 33A sub-section (2) of section 32 
"or sub-section (3) of section which is false, 

50A, which is false, anti which and which he either knows or 
he either knows or believes to be believes to be false, or does not 
false, or does not believe to be believe to be true, be shall ®[be 
true, he shall be deemed to have punishable, on conviction be- 
committed the offence described fore a Magistrate, with simple 
in section 177 of the Indian imprisonment which may 
Penal Code. extend to six months, or with 

fine which may extend to one 
thousand rupees, or with both]. 

* 1'hese words, brackets and figures were 

inserted by Sec. 9 of the Indian 
Income-tax (Amendment) Act, 1930 
(XXI of 1930). 

* The words, brackets, letters and figures 

'*or sub-section (2) of section 33 A or 
sub-section (3) of section 50A” were 
omitted by Sec. 64 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* These %vords were substituted for the 

- _ , « words "be deemed to have committed 

See footnote No. 2, p. 1437, the offence described in section 177 

See footnote No. 3, p. 1437. of the Indian Penal Code”, ibid. 

Changes in the Section — 

Before the Jimendment by Act VI I of 1939 the person making the false 
statement was to be “deemed to have committed the ufTence described in 
vSec. 177 of the Indian Penal Code’’, vSec. 177 of the Indian Penal Code 
runs as follows: — 

“Whoever, being legally bound to furnish information on any 
subject to any jmblic servant, as such, furnishes, as true, information 
on the subject which he knows or has reason to believC to be false, 
shall be punished ”, 

Under Sec. 22 (2) of the Income-tax Act no one was bound to submit 
any return unless a legal notice under that .section was served on him. If 
a person on whom no legal notice under Sec. 22 (2) .served made a 
false return, he did not commit an offence under Sec. 177 of the Indian 
Penal Code as he was not legally bound to furnish within th#: meaniiig pf 
that section. This was the view taken* by Addison, J., in HafichQHd 
Emperor, (1934) Lah. 626. 

The new section now omits any reference to Sec. 177 of 
Penal Code and makes certain false statements in a verificattoii 
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under Sec. 52 of the Income-tax Act irrespective of the question whether 
such a statement is made by a person “legally bound to furnish information”. 


Old Section. 

53. ( i ) A person shall not be 

Prosecution proceeded against 

to be at for an offence 

A^stant”^ tinder section 51 or 

ciminis- section 52 except 
Stoner. instance of 

the Assistant Commissioner. 

(2) The Assistant Commis- 
sioner may stay any such 
proceeding or compound any 
such offence. 


Old Section. 

S4. (J) All particulars 
contained in any 
S'lhfS- statement made, 
tion by a return furnished or 
«^ant. accounts or docu- 
ments produced 
under the provisions of this 
Act, or in any evidence given, 
or affidavit or deposition made, 
in the course of any proceed- 
ings under this Act other than 
proceedings under this Chapter, 
or in any record of any assess- 
ment proceeding, or any 
proceeding, relating to the 
recovery of a%emand, prepared 
for the purposes of this Act, 
shall be treated as confidential, 
and notwithstanding anything 
n t a i n e d i n t h e Indian 
hVidence Act, 1S72, no Court 
shall, save as prdvMId: in this 


New Section. 

53. (1) A person shall not 

Prosecution be proceeded against 

instenceof ^or an offence 

Inspecting under section ol or 

section 52 except at 
sioner. the instance of the 

’[Inspecting Assistant Com- 
missioner]. 

-[(2) The Inspecting Assist- 
ant Commissioner may either 
before or after the institution 
of proceedings compound any 
such offence]. 

‘ These words were substituted for the 
words "Assistant Commissioner” by 
Sec. 65 of the Indian Incomc>tax 
, (Amendment) Act, 1939 (VII of 
* 1939). 

* This sub-section were subsituted, ibid. 
New Section. 

54. (1) All particulars 
contained in any statement 
made, return furnished or 
accounts or documents pro- 
duced under the provisions of 
this Act, or in any evidence 
given, or affidavit or deposition 
made, in the course of any 
proceedings under this Act 
other than proceedings under 
this Chapter, or in any record 
of any assessment proceeding, 
or any proceeding relating to 
the recovery of a demand, 
prepared for the purposes of 
this Act, shall be treated as 
confidential, and notwithstand- 
ing anything contained in the 
Indian Evidence Act, 1872, no 
epurt shall, save as provided in 
this Act, be efftided tp require 
ally public sef^nt- tp pre^ppe 
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Old Section. 

Act, be entitled to require any 
public servant to produce before 
it any such return, accounts, 
documents or record or any 
part of any such record, or to 
give evidence before it in 
respect thereof. 

(2) If a public servant 
discloses any particulars con- 
tained in any such statement, 
return, accounts, documents, 
evidence, affidavit, deposition 
or record, he shall be punish- 
able with imprisonment which 
may extend to six months, and 
shall also be liable to fine: 

Provided that nothing in this 
section shall apply to the 
disclosure — 

(a) of any such particu- 
lars for the purposes 
of a prosecution 
under ' . . . . the Indian 
Penal Code in respect 
of any such statement, 
return, accounts, 
documents, evidence, 
affidavit or deposition, 
or for the purposes of 
a prosecution under 
this Act, or 

(h) of any such parti- 
culars to any person 
acting in the execution 
of this Act where it is 
necessary to disclose 
the same to him for 
the purposes of this 
Act, or 

’ Amended by the Indian Income-tax 
(Seomd Amendment) Act, 1930 
(XXII of 1980), 


New Section. 

before it any such return, 
accounts, documents or record 
or any part of any such record, 
or to give evidence before it in 
respect thereof. 


(2) If a public servant 
discloses any particulars con- 
tained in any .such statement, 
return, accounts, documents, 
evidence, affidavit, deposition 
or record, he shall be punish- 
able with imprisonment which 
may extend to six months, and 
shall also be liable to fine. 

iiK ♦ (5)] Nothing in the 

section shall apply to the dis- 
closure — 

(а) of any such particulars 
for the purposes of a 
prosecution under * 
the Indian Penal Code 
in respect of any such 
statement, return, 
accounts, documents, 
evidence, affidavit or 
deposition, or for the 
purposes of a prosecu- 
tion under this Act, or 

(б) of any such particulars 
to any person acting in 
the execution of this 
Act where it is neces- 
sary to disclose the 

’ The words 'Trovldlf that” were bbutted 
and the proviso numbered wo- 
section (3) by Sec, 66 of die |n<^ 
Income-tax ( Amendment) Act, 

(Vll of 1939). ^ 

’ The -words and figures “sectim. If?# 
were omitted by Sec. 9 of the 
Ihcome-tn fSeomd 
:■ ■■ Act, (XXir ! 
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of any such parti- 
culars occasioned by 
the lawful employ- 
ment under this Act 
of any process for the 
service of any notice 
or the recovery of 
any demand, or 


New Section. 

same to him for the 
purposes of this Act, 
or 

(c) of any such particulars 
occasioned by the law- 
ful employment under 
this Act of any process 
for the service of any 
notice or the recovery 
of any demand, or 


*[(d) of any such particulars 
to a Civil Court in any 
suit to which Govern- 
ment is a party, which 
relates to any matter 
arising out of any 
proceeding under this 
Act, or 

(e) of any such particulars 
to the Auditor General 
of India for the pur- 
pose of enabling him to 
discharge his functions 
under section 144 of 
the Government o f 
India Act, 1935, or 
(/) of any such particulars 
to any officer appointed 
by the Auditor General 
of India or the Central 
Board of Revenue to 
audit income-tax 
receipts or refunds, or 

(^) of any such particulars, 
relevant to any inquiry 
into the conduct of an 
official of the Income- 
tax Department, to any 
persons appointed 

Tliese dau^ were inserted bjr Sea 66 
of the lodtati Jncome-tak f Aoaend* 
Bttnt) Act, 19» (VITiif 1938). 


m 
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Old Section. 


~(cc) of any such parti- 
culars occasioned by 
the lawf ul exercise by 
a public servant of his 
powc r s under the 
Indian Stamp Act, 
1899, to impound an 
insufficiently stamped 
document, or 

((/) of such facts to an 
authorised officer of 
the United Kingdom, 
as may be necessary 
to enable relief to be 
given under section 27 
of the Finance Act, 
1920, or a refund to 
be given under section 
49 of this Act: 


New Section. 

Commissioners under 
the Public Servants 
(Inquiries) Act, 1850, 
or to an officer other- 
wise appointed to hold 
such inquiry, or to a 
Public Service Commi- 
sion established under 
the Government of 
India Act, 1935, when 
exercising its functions 
in relation to any 
matter arising out of 
any such inquiry, or] 

‘‘[^[(/Ol of any such particulars 
occasioned by the law- 
ful exercise by a public 
servant of his powers 
under the Indian 
Stamp Act, 1899, to im- 
pound an insufficiently 
stamped document, or] 

(i) of such facts, to an 
authorised officer of 
the United Kingdom, 
or of any Indian State 
or of any part of His 
Majesty's Dominions 
which has entered into 
an agreement with 
British India for the 
granting of double 
taxation relief, as may 
be necessary for the 


Inserted by the Indian Income-tax 
(Second Amendment) Act» 1933 
fXVIlI of 1933). 


The original clause (cc) was 

Sec. 23 of the Indian Income-W 

(Second Amendment) Act,. 
(XVIII of 1933) and wa3 
as clause (h) by Sec. W ^ 
Income-tax ( Amendm^t) ^ 
(VIl of 1939). ; 

These clauses wem dubrtttdw 


original clauiK (d)« 
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New Section. 

purpose of enabling 
such relief or a refund 
under section 49 of this 
Act to be given, or 

(;■) of such facts, to an 
officer of a Provincial 
Government, as may be 
necessary for the pur- 
pose of enabling that 
Government to levy or 
realise any tax imposed 
by it on agricultural 
income, or 

(k) of such facts, to any 
authority exercising 
powers under the Sea 
Customs Act, 1878, or 
any Act of the Central 
legislature imposing a 
duty of excise as 
may be necessary for 
enabling it duly to 
exercise such powers, 
or 

(/) of such facts, to a 
Returning Officer, as 
may be necessary to 
establish whether a 
person is or is not 
entitled to be entered 
on an electoral roll, or 

(m) so much of such 
particulars, to the 
appropriate authority, 
as may be necessary to 
establish whether a 
person has or has not 
been assessed to in- 
come-tax in any 
particular year or 
years, where under tfie 
provisions of any 
^ the ill 
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Old Section. 


^Provided, further, that 
nothing in this section shall 
apply to the production by a 
public servant before a Court 
of any document, declaration or 
affidavit filed, or the record of 
any statement or deposition 
made in a proceeding under 
section 26- A, or to the giving 
of evidence by a public servant 
in respect thereof: 

Provided, further, that no 
prosecution shall be instituted 
under this section except with 
the previous sanction of the 
Commissioner. 


New Section. 

force such fact is 
required to be estab- 
lished.] 

op* * ♦ “[(''01 Nothing 

in this section shall apply to the 
production by a public servant 
before a Court of any docu- 
ment, declaration or affidavit 
filed, or the record of any 
statenient or deposition made in 
a proceeding under ‘[section 
25 A or] section 26A, or to the 
giving of evidence by a public 
servant in respect thereof.] 

«* * * * “[(5)] No 

prosecution shall be instituted 
under this section except with 
the previous sanction of the 
Commissioner. 


• Inserted by the Indian Income-tax 
(Amendment) Act, 1930 (XXI of 
1930). 


• From the original proviso which was 

inserted by Sec. 10 of the Indian 
Income-tax (Amendment) Act, 1930 
(XXI of 1930), the words “Provided 
further that” were omitted and the 
proviso numbered as sub-section (4) 
by Sec. 66 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

’ These words, letter and figure were 
inserted, ibid. 

* The words “Provided further that” were 

omitted and the proviso numbered as 
sub-section (5), ibid. 


History — 

In Act II of 1886 the corresponding provision was laid down in Sec. 
38. Sub-section (1) of this section gave the Governor-General in Council 
power to make rules for certain purposes, among which one was the pre- 
vention of disclosure of particulars contained in documents delivered or 
produced w ith respect to assessment. 

Sub-section (2) provided that “in making a rule for preventing the 
disclosure of any particulars referred to in sub-section (1), the Governor^ 
General in Council may direct that a public servant committing a breach 
of the rule shall be deemed to have committed an offence under Sec* 166 
of the Indian Penal Code". 

Sub-section (3) made the previous sanction of the IvOcal Goyer^^t 
essential for prosecuting an offender under Sub-section (2). K 
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In Act VII of 1918 the relevant section was Sec. 42. That section 
made penal only the disclosure of any particulars contained in any state- 
ment or return submitted. 

In Act XI of 1922 the scope of the provision was very much widened, 
so as to prohibit the disclosure of any information contained in any as.sess' 
inent record or any evidence or any answer given by a person examined 
by the income-tax authorities. Further, the Courts were expre.^'Sly prevented 
trom calling for such documents and records. 

The second provi.so was inserted by the Indian Income-tax (Amend- 
ment) Act, 1930 (XXI of 1930). Proviso (a) underwent amendment in 
1930 by Act XXII of that year. The words and figures ‘'Sec. 193 oF’ 
were omitted from it. Clause (cc) was inserted by the Indian Income-tax 
(Second Amendmenl) Act, 1933 (XVIII of 1933). 

The Amendment Act of 1939 has extended the list of those matters 
the disclosure of which is not prohibited. 

English Law — 

In the English Income Tax Act there is no provision corresponding 
lo Sec. 54 of the Indian Income Tax Act. Still the particulars on assess- 
ment record are treated as privileged and the pi'oduction of returns or 
allied documents is not ordered by Courts on the ground of confidentiality 
and public interest. See Brown's Trustees vs. Hay (1897), 3 T.C. 598; 
Sliozv vs. Kay (1904). 5 T.C. 74; In re Joseph Hargreaves (1904), 4 T.C, 
173. 


Object — 

The object of the section has been held to be '‘to secure that assessees 
shall not be deterred from making a frank statement of their income and 
financial position generally by the fear that the information which they 
supply to the Department will thereafter be disclosed to other persons, who 
may use it to the deleriment of the asscssees’’ [per Panckridge, J., in 
Promatha Nath Pramankk vs, Nirodc Chandra Chose (1939), 43 C.W.N. 
1169=1939 I.T.R. 570]. 

According to the Madras High Court (Bum and Stodart, JJ.), it is 
the policy of the law that the statements made in the income-tax returns 
shall not be brought up in Court against the person making them or for the 
flatter of that against any one qilsc [Mythili Ammal vs. Janaki Amnial, 
1939 I.T.R. 657].^ 

Scope — 

It has been observed that Sec. 54 only lays down a prohibition on the 
‘^'ourt, namely, that the Court cannot require the Income-tax Officer to 
produce before it any of the documents mentioned in the section. The 
Hction does not confer any exemption on the Income-tax Officer; he is 
Mibject to every process of the Court [per Bum, J.y in Noone Varadarafan 

( hetiy vs, 
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Certified copies of Assessment Orders and Returns— If Admissible — 

Section 74 of the Indian Evidence Act, defining ‘Public documents’, 
would cover ‘assessment orders’ by its sub-section (1) (ii). 

Section 65 of the Evidence Act giving the cases in which secondary 
evidence relating to documents may be allowed, allows secondary evidence 
of public documents by its clause (e). Rut Sec. 65 (f) shall not apply tc 
an assessment order as certified copy of the same is not permitted as ex- 
plained below. 

The Income 'I'ax Act, 1922, vSec. 54, declares the particulars contained 
in statements, returns, etc., to be confidential and makes any disclosure 
of them an offence. So the Income Tax records are not open to inspection. 
No one has a right to inspect these records. 

Section 76 of the Evidence Act gives the cases where certified copies 
of public documents are allowed. The only public officer who is authorized 
to grant certified copies is the officer having custody of public documents 
which any person has a right to inspect. Section 77 makes such certified 
copies only admissible in evidence as can be obtained under Sec. 76. An 
assessment order, though a public document as defined by Sec. 74 of the 
Evidence Act, is not a public document which any person lias a right to 
inspect within the meaning of Sec. 76, Sec. 54 of the Income l ax Act being 
a bar to such inspection. The result is that no certified copy of such 
document can be had under Sec. 76 of the Evidence Act and consequently 
no certified copy of such a document, even if obtained somehow, can be 
produced in proof of the contents of the document. See See, 77 of the 
Evidence Act. 

Thus copies obtained (though certified) of the Income I'ax records will 
not be admissible in evidence. 

See — 

Noivah il/zVra AH vs. Imiar Pershad, 23 I. A. 92 (94) — from the 
judgment of the Judicial Commissioner of Oudh). 

Amvar AH v.s. Ta[o.zal Ahmed (1924), 2 Rang. 391 (Carr, J.). 

Ma Hla Mra vs. Ma I! la Kra, (1938) Rang. 276* (Mosely & 
Dunkley, JJ.). 

The last named case distingui.shed the following cases: — 

Jadobram Dcy vs. Bulloram Dey (1899), 26 Cal. 281. 

V enkatachiUa Chcltiar vs. Sampaihu Chcltiar (1908), 32 Mad. 62. 

Collector of Jaunpitr vs. Jamna Prasad (1922), 44 Alt. 360. 

These cases were decided under the Income Tax Act of 1886 (II of 
1886) (See Appendix, page clxvii, scq). 

For the Rule under Sec. 38 of Act II of 1886 see Ma 
Ma Hla Kra, (1938) Rang. 276 (277). 

No evidence of these particulars can be given:— 

Shamrdo MoHram, (1934) Nag. 181, . 
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Asghar AH Shah vs. Achhru Mai, (1935) Lab. 272. 

Ma Hla Mra vs. Ma Hla Kra, (1938) Rang. 276. 

See also Promatha Nath Pramanick vs. Nirode Chandra Chose (1939j, 
43 C.W.N. 1169—1939 I.T.R. 570, where it was held by I'anckridge, J., that 
copies of assessment orders, although certified by the Income Tax Depart - 
ment, are not, under Sec. 77 of the Indian Evidence Act, ceriifted copies 
which may be produced in proof of the contents of public dociinieiits or pari 
of the public documents of wdiich they purport to be copies. 

A somewhat contrary view was taken by tlie Bombay liigh Court in 
Devidatt Ram Niranjandas vs. Narayandas & Ors, (1931), 56 Bom. 324. 

See also Pentapathi V enkatramana and others vs. Pentapalhi Varahalu 
and others, (1939) I.T.R. 560, where Varadachariar and Piindrang Row, 
JJ., took the contraiy view. In this case it has been held that a statement 
made on oath by an a.ssessee before an Income-tax Officer and recorded by 
him is a public document and a certified copy of the same is secondary 
evidence of such public document and as such is admissible in evidence. 
Varadachariar, J., distinguished Amvar AH vs. Tafoisal Ahmad (1924), 2 
Kang. 391, and Devidnit vs, Shriram (1910), 34 Bom.L.R. 236, by ix)inting 
out that these were cases where certified copies of returns were sought to be 
given in evidence and such returns were not public documents within the 
meaning of See. 74 of the Evidence Act. In these cases the certified copies 
were held to have been obtained illegally and in the Rangoon case the 
learned Judge held the copy to be inadmissible on the ground that the 
Evidence Act did not make admissible copies which have been unlawfully 
issued and certified. Varadachariar, J., did not accept this reasoning as 
>otind. Referring to Sec. 76 of the Evidence Act the learned Judge opined 
that the same is only an enabling section as regards the issue of certified 
copies. The learned Judge did not refer to Sec. 77 of the Act at all and 
ciid not consider its bearing on the question. 

Sec. 65 (e) of the Evidence Act, no doubt, makes secondary evidence of 
a public document admissible in evidence. But from this alone it does not 
follow that a certified copy of such a document can be given in evidence, 
hi order to be admissible in evidence such certified copy must be secondary 
evidence of the document. Sec. 63 defines secondary evidence and by its 
clause (1) ^'certified copies given under the provisions hereinafter con- 
tained are declared to be secondary evidence. Sec. 76 makes provisions 
I'ndcr which certified copies can be given, and Sec. 77 lays down that 
certified copies given under the provisions of Sec. 76 may be produced in 
proof of the contents of the public documents. There being no other provi- 
•aun in the Evidence Act under which certified copies can be given within 
ihe meaning of Sec. 63 (1), it seems to follow that a copy which cannot be 
K'ven under Sec. 76 cannot come in as a secondary evidence on the grbund 
its being a certified copy. Of course, it might come in under Sec 63 (;2) 
Evidence Act* But in that case it would be necessary to c^xatnine % 
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copying from and comparing with the original. Sec. 54 of the Income Tax 
Act may stand in the way of such examination. 

Secondary Evidence of Return — 

It has been held by Bum, J., that secondary evidence of the contents 
of an income-tax return is admissible in evidence [Noone Varadarajan 
Chetty vs. V'utuhuri Kanakiah, 1939 I.T.R. 331]. 

Assessee entitled to copy of Assessment Order — 

Under the Income Tax Manual (7th Edition) an assessee is entitled 
to get one copy of the assessment order free of charge. 

Mr. Justice Panckridge is of opinion that the object underlying this 
provision is “to enable assessees who contemplate appealing to the Assistant 
Commissioner of Income-tax, to prepare the relevant materials which they 
may desire to lay before those officers’’ [Promotha Nath vs. Nirode Chandra, 
43 C.W.N. 1169, ante]. 

Third Party’s right to use — 

In the above case Mr. Justice Panckridge made the following observa- 
tions on a co-assessec*s right to use the certified copies of returns. “It 
would be a .startling thing if a joint assessee were to be permitted to use 
the copy of such an order to the detriment of his co~assessee in contentious 
proceedings between them. If a person wdio has been assessed to income- 
tax can object to the materials in the possession of the Income-tax 
Department being disclosed it is surely a matter of indifference whetlier 
the person who desires to make them public is a co-assessee or a stranger”. 

In Mythili Ammal vs. Janaki Ammal, 1939 I.T.R. 657, ante, the Madras 
High Court has pointed out the position that would arise if u third party 
was allowed to use the certified copies referred to above. “Most probably 
they (certified copies) can be granted to the person who has made the return 
for his own private information since that would not come under the head of 
disclosure under Sec. 54 (2). But that does not mean that a third party 
who has, in some way, come into possession of the certified copies can use 
them to his own advantage. If it did, then we would be faced with the 
ludicrous position that the Income-tax Officer, though forbidden to disclose 
the contents of the returns, could, by furnishing certified copies, facilitate 
such disclosure”. 



CHAPTER IX. 

Super-tax. 

History — 

Super-tax was first imposed in India in 1917 by Act VIII of that year. 
Section 3 of the Act stated the incomes liable to super-tax and the rates 
thereof. See Appendix, p. cciv. The super-tax was to be paid in addition 
to the tax imposed by Sec. 4 of the Income Tax Act of 1886, and by every 
person subject to the Super I'ax Act and by every company. It was payable 
upon the “taxable income” of such person or company at a graduated rate 
which was given in the Schedule. See Appendix, p. cevii. “Taxable 
income” was defined by the Act to mean “so much of the total income of 
any person or company as is in excess of rupees fifty thousand”. 

“Total income” meant — 

(1) in the case of a firm, the income accruing in the previous year 
except so much of the income of the firm as had been paid 
or finally allotted to any of the members of the firm ; 
and (2) in the case of a company, the income accruing during the pre- 
vious year except so much of the income of the income of 
the company as had been paid or declared for payment by 
way of dividends or otherwise to any of its members. 

Thus in the case of firms and companies the tax was imposed on their 
undistributed profits, proving thereby as deterrent to the commercial practice 
of laying by reserves. 

This state of affairs was remedied by the Super Tax Act of 1920 (Act 
XIV of 1920) by which the Super Tax Act of 1917 was repealed. This 
enactment of 1920 was resorted to with two objects in view: the first one 
was to bring the law relating to super-tax into relation with that governing 
income-tax at the time ; the second object was to abolish the super-tax on 
the undivided profits of companies and firms and to replace it by a new 
super-tax at a flat rate of one anna in the rupee on the whole income of 
companies in excess of Rs. 50,000, Individuals, unregistered firms and 
Tliiidu undivided families continued to be assessed to super-tax on a 
graduated scale. The distinction between registered and unregistered firms 

for the first time introduced in this Act. 

In 1922 the provision for super-tax was laid down in the Income 
^'ax Act of that year (XI of 1922) itself. In this Act the distinction 
between “taxable income” and “total income” having been eliminated, 
super-tax was thenceforth to be paid on the total income. The list of 
^cssessees subject to super-tax remained the same. But the rate was to be 
^^id down by the Ftrtahce Act of the Indian Legi^^^ and not by the 

m 
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Income Tax Act itself. There was also an express provision authorizing 
the exemption of the partners of an unregistered firm from super-tax when 
the profits and gains of the said firm had been assessed to super-tax. 

By the Indian Income-tax (Amendment) Act, 1924 (XI of 1924) the 
words ‘'other association of individuals, not being a registered firm" were 
added, and the collocation of the words was changed in keeping with the 
change to that effect in Sec. 3 of the Act of 1922 by the same Amendment 
Act. 

Material changes have been brought in by the Amendment Act of 
1939. In the first place the net of the tax has been extended so as to bring 
local authorities and partners of an unregistered firm and members of an 
association of persons individually within its sweep. Secondly, exemption 
has been extended to a member of an association of persons (not being a 
company) when the profits and gains of the association have been assessed 
to super-tax. Lastly, exemption from super-tax given to partners of 
unregistered firms has been withdrawn in the case of an unregistered firm 
assessed as a registered firm under Sec. 23 (5) (b). 

English Law — 

In England Super-tax was introduced by the Finance Act of 1909-10 
(10 Edw. VIT, c. 8). It was levied on all incomes exceeding £5,000 at 
the rate of 6d, for every pound of the income in excess of £3,0(X). 

By the Finance Act of 1927, Part III, the two taxes, formerly called 
income-tax and super-tax, were consolidated into one tax. With this end 
in view it was enacted that income-tax for the years 1928-29 and ever}^ 
subsequent year should “be charged at a standard rate and in the case of 
an individual w'hose total income from all sources exceeds a stated amount, 
at a rate or rates exceeding the standard rate in respect of any part or 
parts of his income in excess of that amount*'. That is to say, the income- 
tax has been divided into two parts. The first part is the income-tax proper 
and is paid at the standard rate, while the second part is the additional 
tax called sur-tax, assessed at the higher rate on the excess of an indi- 
vidual's total income over the staled amount. Super-tax was tlius abolished 
and sur-tax stepped into its .shoes. 

I'he practice followed by the Revenue authorities in the United 
Kingdom in realizing income-tax as also the divergence between theory and 
practice as regards the same will be evident from the following remarks 
of the Income lax Codification Committee.* 

“In practice what happens is that in the year of charge the individual 
tax-payer wdiose total income exceeds the stated amount bears tax at the 
standard rate in the same manner as any other tax-payer, that is to say— 
(a) so far as he is directly chargeable, separate charges in respect 
of the various items of his income are imposed upon him by 

* Income Tax Codification Committee, 1936, Vol. 1, p. 75. . , ^ . 
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several bodies of Commissioners, under the several Schedules 
and Cases, according to the locality and nature cf the various 
items ; 

(b) so far as his income consists of income chargeable at the source, 
he receives the income subject to deduction of tax at the 
standard rale. 

is then in the next year charged by the Special Commissioners on 
the amount by which his total income exceeds the stated amount, at the 
rates by which the higher rates exceed the standard rate''. 

'"The situation therefore is that, though tax at the standard rate and 
sur-tax are in theory a single income-tax, they differ fundamentally. The 
income charged is different ; the machinery for charging is different ; the 
method of collection and the time of payment are different ; and, moreover, 
since 1930 the Acts by which the respective rates of tax are fixed have been 
different’*. 

The Committee’s own recommendation was that while retaining the 
principle that tax at the standard rate and sur-tax are both taxes on income, 
and therefore properly included in the expression “income-tax”, it should 
be emphasized that they arc distinct branches of the tax, differing in many 
respects. They, therefore, suggested that the expression “standard tax” 
.shopld be used to denote tax at the standard i*ate, and framed Clause 1 of 
the Draft Income Tax Bill in such a way as to indicate that, though the 
“standard tax” and “sur-tax” are both parts of “income-tax”, there are 
essential differences betw’een the tw^o. 

Clause 1 of the Bill is given below: 

“The provisions of this Act apply to income-tax charged for any year ; 
and 

(a) the income-tax charged at a standard rate (in this Act referred 

to as 'standard tax’) shall be charged in respect of income 
of the various Classes mentioned in this Act, in accordance 
with the provisions of this Act applicable to those . Classes 
respectively ; 

(b) the income-tax charged at additional rates in respect of the 

excess of an individual’s total income over a stated amount 
(in this Act referred to as 'sur-tax') shall be charged in 
accordance with the provisions of this Act relating to sur-tax.” 


Old Section. 

55. In addition to the 
income-tax charged 
any year, there 
shall be charged, 
levied andj^id that year in 
respect of the total income df 


New Section. 

55. In addition to the 
income-tax charged , for apy 
year, there shall be charged, 
levied and paid for thpt y^ar 
in respect of the tof^ ihcpme 
of the pf evioPS year df any 
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Old Section. 

the previous year of any 
^individual, Hindu undivided 
family, company, unregistered 
firm or other association of 
individuals, not being a regis- 
tered firm, ~an additional duty 
of income-tax (in this Act 
referred to as super-tax) at the 
rate or rates laid down for that 
year by Act of the ^Central 
Legislature. 


Provided that, where the 
probts and gains of an un- 
registered firm have been 
assessed to super-tax, super-tax 
shall not be payable by an 
individual having a share in the 
firm in respect of the amount 
of such profits and gains which 
is proportionate to his share. 


’ Amended by the Indian Income-tax 
(Amendment) Act, 1924 (XI of 
1924). 

* NoTE.-^See note to Sec. 3. 

* Government of India (Adatrtation of 

Indian Laws) Order, 1937, 


New Section. 

^[individual, Hindu undivided 
family, ^[company, local 
authority, unregistered firm or 
other association of persons], 
not being a registered firm], 
®[or the partners of the firm 
or members of the association 
individually,] an additional 
duty of income-tax (in this 
Act referred to as super- tax) 
at the rate or rates laid down 
for that year by Act of the 
^[Central Legislature]: 

“[Provided that where under 
the provisions of clause (&) of 
sub-section (5) of section 23 
an unregistered firm has been 
assessed in the mariner appli- 
cable to a registered firm, 
super-tax shall be payable by 
each partner of the firm 
individually on his .share in the 
income, profits and gains of the 
firm and not by the firm 
itself :] 

Provided “[further] that, 
where the profits and gains of 


• These words were substituted for the 

words “individual, unregistered firm, 
Hindu undivided family or company” 
with effect from 1st April, 1923 by 
Sees. 7 and 11 of the Indian Income- 
tax (Amendment) Act, 1924 (XI of 
1924). 

■ These words were substituted for the 

words “company, unregistered firm or 
other association of individuals*' by 
Sec. 67 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

• These words were inserted, 

•These words were substituted fbt the 
words “Indian Legislature'- bv the 
(government of India (Adaptatipii 
Indian Laws) Order, 1937. ; ^ ^ 

■ This proviso was inserted by Sec* 67 of 

the Ind'an Income-tax (Amendmept) 
Act, 1939 (VII of 1939). 

• This yford wps insertedi 



S. 56. ] 


TOTAL INCOME FOR SUPER-TAX 


1453 


QW Section. New Section. 

an unregfistered firm ’ [or other 
association of persons not 
being a company] have been 
assessed to super-tax, super- 
tax shall not be payable by 
'•[a partner of the firm or a 
member of the association, as 
the case may be] in respect of 
the amount of such profits and 
gains which is proportionate to 
his share. 


’ These words were inserted by Sec. 67 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (ViT of 1939). 

• These words were substituted for the 
words "an individual having a share 
in the firm", ibid. 


56. Subject to the provisions 

of this Chapter, the 

Total income total income of any 
for purposes , . , . . , , , , < i 

of super-tax. tiidividual, Hindu 


undivided family, 
company, unregistered firm or 
other association of individuals, 
shall, for the purposes of 
super-tax be the total income 
as assessed for the purposes of 
income-tax, and where an 
assessment of total income has 
become final and conclusive for 
the purposes of income-tax for 
any year, the assessment shall 
also be final and conclusive for 
the purposes of super-tax for 
the same year. 

4c )|c 4i 


‘ Amended by the Indian Income-tax 
(Amendn^t) Act, 1924 (XI of 
1924). 

'.Inserted by the In^n Jncome4ax 
(Amendtnkit) Act, 1925 {V of 
1^) am re^ed by the: Jbidian 
Incontn-tax' ( Atbenthnait) Act. 1928 
(III of 1929); 


56. Subject to the provisions 
of this Chapter, the total income 
of any * [individual, Hindu 
undivided family, company, 
®[ local authority] unregistered 
firm or other ® [association of 
persons] ] shall, for the pur- 
poses of super-tax, be the total 
income as assessed for the 
purposes of income-tax, and 
where an assessment of total 
income has become final and 
conclusive for the purposes of 
income-tax for any year, the 
assessment shall also be final 


* These words were substituted for the 

words "individual, unregistered firm, 
Hindu undivided family or company,” 
by Secs. 8 and 11 of the Indian 
Income-tax (Amendment) Act, 1924 
(XI of 1924), with effect from 1st 
April, 1923. 

* These words were inserted by Sec. 68 

of the Indian Income-tax (Amend* 
ment) Act, 1939 < VI! of 1939) . 

* These words were substituted for the 

wbrd$ '•assoqiawn of tedfaddUjfls” 

' : V.: 
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(Md Skdon. New Section. 

and conclusive for the purposes 

of super-tax for the same year. 

** 

* The proviso was omitted by Sec. 10 of 
the Indian Income-tax (Amendment) 
Act, 1928 (III of 1928). 

57. Non-resident partners and 
shareholders. — Omitted by s. 69 
of the Indian Income-tax 
{Amendment) Act, 1939 {VII 
of 1939). 


58. {!) All the provisions 

Application ^f this Act ^relating 

of Act to to the charge, 

super-tax. assessment, collec- 

tion and recovery of income-tax 
except those contained in sec- 
tion 3, the proviso to sub-section 
{!) of section 7, the ^second 
and third provisos to section 8, 
sub-section (2) of section 14, 
and sections 15, 17, 19, 20, 21, 
48, ^58-F arid sub-sections {2) 
and {3) of section 58-G shall 
apply, so far as may be, to the 
charge, assessment, collection 
and recovery of super-tax. 


' Inserted by the Indian Incinne-tn 
(Second Amendment) Act, 1W3 
(XVIIl of 1933). 


58. {!) All the provisions 

of this Act, ’ [relating to the 
charge, assessment, collection 
and recovery of income-tax 
except those contained in] 
section 3, ®[the second proviso] 
to sub-section {!) of section 7, 
®[the second and third provisos 
to section 8], sub-section (2) 
of section 14, and sections 15, 
** 19, ®[and 20 and the 

first proviso to sub-section {!) 

' These words were substituted for the 
word "except'' by Sec. 25 of the Indian 
Income-tax (Second Amendment) 
Act, 1933 (XVIII of 1933). 

* These words were substituted for the 

words "the proviso" by Sec. 70 of the 
Indian Income-tax (Amendment) Act, 
1939 (VII of 1939). 

■ These words and fifoires were substi- 
tuted for the words and figure "the 
provisos to section 8" by Sec. 25 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIIl of 
1933). 

* The figures "17” were omitted by Sec. 

70 of the Indian Income-UK (Amend- 
ment) Act. 1939 (VII of 1939). 

• The fibres "18” were omitted by Se^ 

25 of the Indian Income-tax (Second 
Amendment) Act, 1^ (XVIIl pf 
1933). 

• These words, figures and bradeets w&e 

substituted for the figures "*'20” by 
Sec. 70 of the Indian Incbm^M* 
(Amendment) Act. 1$K}9 iVIf 
1939). 
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Old Section. 


23le ^ ^ 4c 

(2) Save as provided in 
^sub-sections {3-A), {3-B), 

(3-C), *and (3-D) of section 
18, section 57 ^and section 
58-H, super-tax shall be pay- 
able by the assessee direct. 


New Section. 

of section 41 and section] 
*[“♦ S8F and sub-section 
(2)] of section 58G] shall 
apply, so far as may be, to the 
charge, assessment, collection 
and recovery of super- tax. 

llsfc 3k )k ak 

(2) Save as provided in 
sub-sections (2), (2A), 
(2B), (3B), (3C), (3D) and 
(2/^3 ] section 18,] * 

**'^[and section 58H] super-tax 
shall be payable by the assessee 
direct. 


Repealed by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 

Inserted by the Indian Income-tax 
(Second Amendment) Act, 1933 
(XVIII of 1933). 

Inserted by the Indian Income-tax 
(Provident Funds Relief) Act, 19^ 
(XII of 1929). 


’ The figures “21*' were omitted by Sec. 70 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

• These words, figures and letters were 

substituted for the word and figures 
“and 48*' by Sec. 25 of the Indian 
Income-tax (Second Amendment) 
Act, 1933 (XVIII of 1933). 

• The figures “48" were omitted by Sec. 

70 of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 

This word, the brackets and figure 
were substituted for the words 
brackets and figures “sub-sections (2) 
and (3)’*, ibid. 

” The proviso was omitted by Sec. 25 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

** These words, brackets, figures and 
letters were inserted, ibid. 

” These words, brackets, figures and 
letters were substituted for the words, 
brackets, figures and letters “sub-sec- 
tions (3A), (3B), (30 and (3D)** 
by Sec. 70 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

** The word and figures "section 57" were 
omitted, ibid. 

These words, figures and the letter were 
inserted by Sec. 4 of the Indian 
Income-tax (Provident Funds Relief) 
Act, 1929 (XII of 1929). 



‘CHAPTER IX-A. 


Speciai, Provisions Relating to Certain Classes oe 
Provident Funds. 

Rales relating to recognized Provident Funds — 

See, ante, pages 338 to 346. 

New Section. 

58Ae In this Chapter, unless 

Definmon^ anything 

repugnant m the 

subject or context, — 

(a) a “recognised provident 
fund means a provident 
fund which has been and 
continues to be recognised 
by the Commissioner, in 
accordance with the pro- 
visions of this Chapter; 

(b) an “employer” means — 
(i) a Hindu undivided 

family, company, 
firm or other associa- 
tion of * persons, 
or 

(n) an individual engaged 
in a business, pro- 
fession or vocation 
whereof the profits 
and gains are 
assessable to income- 
tax under section 
10, asu « maintaining 
a provident fund for 

’ This chapter was inserted by Sec. 5 of 
the Indian Income-tax (Provident 
Funds Relief) Act, lS29 (XII of 
1929). . j 

’ The words “individuals or "Were onMtted 
by Sea 71 of the Indian Incoifte-tax 
(Amendment) Act, IS^ XVII 
1939). 

* The 'ivords and fiftures "or sectioo ll" 
were omitted, thtd. 
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New Section. 

the benefit of his or 
its employees; 

(c) an “employee” means an 
employee participating in 
a provident fund, but 
does not include a 
personal or domestic 
servant ; 

(d) a “contribution” means 
any sum credited by or on 
behalf of any employee 
out of his salary, or by an 
employer out of his own 
monies, to the individual 
account of an employee, 
but docs not include any 
sum credited as interest; 

(e) the “balance to the 
credit” of an employee 
means the total amount 
to the credit of his 
individual account in a 
provident fund at any 
time; 

(f) the “annual accretion” 
to the balance to the 
credit of an employee 
means the increase to 
such balance in any year, 
arising from contribu- 
tions and interest; 

(g) the “accumulated balance 
due” to an employee 
means the balance to his 
credit or such portion 
thereof as may be claim- 
able by him under the 
regulations of the fund, 
on the day he ceases to be 
an employee of the 
employer maintaining the 
fund; and 

(/t) the “regulations of a 
fund’’ means the special 
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New Section. 

body of regulations 
governing the constitu- 
tion and administration 
of a particular provident 
fund. 

58B. (i) The Commissioner 
The accord- of Income-tax may 

ing and accord recognition to 

ofrecogni- any provident fund 

tion. which, in his opinion, 

satisfies the conditions prescribed 
in section 58C and the rules made 
thereunder, and may, at any 
time, withdraw such recognition 
if, in his opinion, the provident 
fund contravenes any of those 
conditions. 

l9{c s)e 4c :)c :ie 

*f(2)] An order according 
recognition shall take effect on 
such date as the Commissioner 
may fix in accordance with any 
rules the Central Board of 
Revenue may make in this 
behalf, such date not being later 
than the last day of the financial 
year in which the order is made. 

^[(J)] An order withdrawing 
recognition shall take effect 
from the day on which it is 
made. 

An employer object- 
ing to an order of the Commis- 
sioner refusing to recognise *[or 
an order withdrawing recogni- 
tion from] a provident fund 
may appeal, within sixty days of 

* Sub-section (2) was omitted and $ab- 
sections (3), (4) and (5) wiot re- 
numbered as (2), (3) and (4) ^ 
pectively, by Sec. T2 of the 
Income-tax (Amendment) Act, 

(VII of 1939). 

’ Thtse words were inseitedj 
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New Section. 

such order, to the Central Board 
of Revenue. 

The appeal shall be in the 
form and shall be verified in the 
manner prescribed by the Central 
Board of Revenue. 

58C. (i) In order that a 

Conditions provident fund may 

to be satis- receive and retain 

recognised recognition, it shall 

provident satisfy the conditions 

set out below and 
any other conditions which tlie 
* [Central Government] may, by 
rule, prescril)e — 

(a) All employees shall be 

employed in India, or 
shall be employed by an 
employer whose principal 
place of business is in 
British India. 

(h) The contributions of an 
employee in any year 
shall be a definite propor- 
tion of his salary for 
that year, and shall be 
deducted by the employer 
from the employee’s 
salary in that proportion, 
at each periodical pay- 
ment of such salary in 
that year, and periodical 
payment of such salary 
in that year, and credited 
to the employee’s indivi- 
dual account in the fund. 

(c) Subject to the provisions 
of section 58D, the con- 

These words were substituted for the 
words ‘‘Governor-General in Council'' 
by the Government of India (Adapta- 
tion of Indian Laws) Order, lM 7 v 
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New Section. 

tributions of an employer 
to the individual account 
of an employee in any 
year shall not exceed the 
amount of the contribu- 
tions of the employee in 
that year, and shall be 
credited to the employee’s 
individual account at 
intervals not exceeding 
one year. 

(d) The fund shall consist of 
contributions as above 
specified, of accumula- 
tions thereof, and of 
interest (simple and 
compound), credited in 
respect of such contribu- 
tions and accumulations, 
and of securities pur- 
chased therewith, and of 
no other sums. 

(e) The fund shall be vested 
in two or more trustees 
•for in the Official 
Trustee] under a trust 
which shall not be 
revocable save with the 
consent of all the 
beneficiaries. 

(/) The employer shall not be 
entitled to recover any 
sum whatsoever from the 
fund, save in cases where 
the employee is dismissed 
for misconduct or 
voluntarily leaves his em- 
ployment otherwise than 
on account of ill-health 
or other unavoidable 

These words were inserted by Sec. ? 
the Indian Income-tax tAio^“' 
ment) Act, 1931 (IV of 1931). 
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New Section. 

cause before the expira- 
tion of the term of 
service specified in this 
behalf in the regulations 
of the fund. 

In such cases the recoveries 
made by the employer 
shall be limited to the 
contributions made by 
him to the individual 
account of the employee, 
and to interest (simple 
and compound) credited 
in respect of such 
contributions and ac- 
cumulations thereof, in 
accordance with the 
regulations of the fund. 

(g) The accumulated balance 
due to an employee shall 
be payable on the day he 
ceases to be an employee 
of the employer main- 
taining the fund. 

(h) Save as provided in 
clause (g), or in accord- 
ance with such conditions- 
and restrictions as the 
^Central Government] 
may, by rules, prescribe, 
no portion of the balance 
to the credit of an em- 
ployee shall be payable to 
him. 

(2) Where there is a repug- 
nance between any regulation of 
a recognised provident fund and 
any provision of this Chapter or 
of the rules made thereunder,, 
the regulation shall, to the extent 
of the repugnance, be of no 
effect.. ■■ 
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New Section. 

The Commissioner may, at 
any time, require that such 
repugnance shall be removed 
from the regulations of the 
fund. 

Employee — 

The word 'employee’ connotes a person who is employed, — one who 
is engaged in the service of or is employed by another. To employ is 'to 
engage, have, or keep for or in service or duty, — to procure or retain the 
services of, — to set or keep at work’. An agent, though remunerated by 
commission on the work done by him, may yet be a person employed 
in the above sense, and may thus be an 'employee* wdthin the above 
meaning. An employee is nonetheless an employee in the above sense, 
though his remuneration be only by way of commission or share in the 
profits. If such an employee be not a personal or domestic servant and if 
he participate in a provident fund, he becomes an employee within the 
meaning of Sec. 58A (c) of the Income Tax Act. The expression used 
in this definition of employee is ‘provident fund* and not ‘recognized pro- 
\ident fund*. The expression ‘provident fund* is not defined in the Act. 
But the Provident Fund Act (Act XIX of 1925) defines the expression 
to mean “a fund in which subscri])tions or deposits of any class or classes 
of employees are received and held on their individual accounts, and includes 
any contributions and any interest or increment accruing on such suberip- 
tions, deposits, or contributions under the rules of the Fund**. 'I'here is 
nothing in the law preventing a Company or a business concern from 
establishing ])ro\i(lent funds for the benefit of a class of its employees 
remunerated on the commission basis. 

But the question is whether such a “provident fund” for such employees 
would be entitled to have recognition of the Commissioner for the purposes 
of Chapter IX-A of the Income Tax Act. This will depend upon whether 
the proposed fund would satisfy the conditions laid down in Sec. S8C of 
tire Act. The principal question seems to be whether the statute contem- 
plates provident funds for any particular class of employees only. Or in 
other words, whether by the use of the word ‘salary* in the various pertinent 
sections the statute contjemplates ‘Provident bounds* for salaried employees 
«mly, and if so, whether a commission agent can be said to be such a salaried 
employee. ■ 

The word ‘salary* means a periodical allowance made as compensation 
to a person for his services or for Ws regular work. The Oxford English 
Dictionary QxpWms it to mean (1) “fixed payment made periodically to a 
person as compensation for regular work**; (2) reward or remuneration 
lor services rendered. In common parlance the word is not appHed td ‘cotnK 
mission* which the Oxford HnglMi Dictionary explains as nieanlhg § ^ 
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aeration for services for work done as agent in the form of a percentage on 
the amount involved in the transaction. But there is some difficulty in limiting 
its meaning so as to exclude 'commission* or 'share in the profit* from this 
category. Section 7 of the Income Tax Act no doubt names salary, wages, 
commission etc., as distinct things. But all these arc brought under the 
head 'salaries* for the purposes of taxation. vSection 58F (1) exempts 
contributions from taxation to the extent of one-sixth of the salary. 
Section 58A (d) defines contribution as a sum credited out of salary. 
Proviso to Sec. 7 (1) also brings in the term '.salary*. But none of these 
sections carries the matter far in getting at the meaning of the term. 

Chapter IX-A of the Income Tax Act containing the special provisions 
relating to provident funds was introduced by Act XII of 1929. The 
object of this amendment was specified to be 'to give so fat as possible 
the same relief in respect of income-tax to contributions made to private 
Provident Funds maintained by commercial and other employers as was 
given in respect of life insurance premia*. This concession was calculated 
to encourage thrift and was restricted to provident funds subject to 
irrevocable trusts and otherwise conforming to the conditions laid down 
in Sec. 58C. The legislature nowhere expressed its intention to limit this 
concession only to provident funds for any particular class of employees. 
It .seems that the term 'salar>^* in Secs. S8C (1) (b) and 58A (d) is used 
in the wider sense of remuneration, for employees and agents permanently 
employed by a Company though paid by commission are employees within 
the meaning of Chapter IX-A of the Income Tax Act. 


New Section. 


relax restric- 
tions of em- 
ployer*s con- 
tributions in 
certain 
cases. 


58D. Subject to any rules 
Power to which the ^[Central 
Government] may 
make in this behalf, 
the Commissioner 
may, in respect of 
any particular fund, relax the 
provisions of condition (c) of 
sub-section (f ) of section 58C- — 

(a) so as to permit the 
payment of larger contri- 
butions by an employer to 


the in^ldual accounts of 
empldjf'^s whose salary 


' Tbese words wm substituted for Ihe 
words "Goyemor-<jenfii^ i« 
by the Ooverhmmt of India ( Adai>ttt^ ' 
U<m of In$an Laws) prder^ 1^7, 
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New Section. 

does not exceed five 
hundred rupees per 
mensem ; and 

(b) so as to permit the 
crediting by employers to 
the individual accounts of 
employees of periodical 
bonuses or other contri- 
butions of a contingent 
nature, where the calcula- 
tion and payment of such 
■ bonuses or other contri- 
butions is provided for 
on definite principles by 
the regulations of the 
fund. 


58E. The annual accretion in 
Annual any year to the 

accretion balance at the credit 

beincome of an employee 
received. participating in a 
recognised provident fund shall 
be deemed to have been received 
by him in that year and shall be 
included in his total income for 
that year, and, subject to the 
exemptions specified in section 
58F, shall be liable to income-tax 
and super-tax: 

Provided that, for the purpose 
of sub-section (3) oi section 15, 
out of such annual accretion only 
the employee’s own contributions 
shall be included in his total 
income. 


58F. (1) An employee shall 

not be liable to pay 
income-tax ,,Gn con- 
tributioiA;^- to hls 
individual accoaint ^ 
a recognised provid^t»|^ti4> ^ 


Exemption 
of annual 
accretion 
from in- 
come-tax. 



Swsac^] 
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New Sectiotu 

SO far as>the aggregate of such 
contributions in any year does 
not exceed one-sixth of his 
salary in that year ^[or six 
thousand rupees whichever is 
less.] 

(2) Interest credited on the 
accumulated balance of any 
employee in a recognised provi- 
dent fund shall be exempt from 
payment of income-tax, if and in 
so far as it does not exceed 
one-third of the salary of the 
employee for the year concerned 
and] in so far as it is allowed 
at a rate not exceeding such rate 
as the ’[Central Government] 
may, by notification in the 
* [official Gazette] fix in this 
behalf. 


58G. ’[(f) Where the ac- 
Exemption cumulated balance 

ofaccumu- due to an employee 

from income- participating in a 

tax and recogiiisecl provident 

super-tax. becomes pay- 

able, such accunnilated balance 
shall be exempt from payment of 
super-tax except to the extent of 
an amount equal to the aggre- 


* These words were added by Sec. 73 of 

the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

* These worc^ were substituted for the 

original words, ibid, 

* These words were substituted for the 

words "Governor General in CounciF" 
by the Government of India (Adaota- 
tion of Laws! Order, 1937. 

* These words^ere substituted for the 

words "Gazette of India”, ibid, 

* Sub-section (1) was inserted and origi- 

* nal sub-section (1) was re*numb^red 
(2) bv Sec. 26 of the Indian Income^ 
tax (Second Amendment) Act, 1933 
(XVIII of 1933). 
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Nev Sectbm. 

, gate of the amounts of super-tax 
on annual accretions that would 
have been payable under section 
58E up to the first day of April, 
1933, if the Indian Income-tax 
(Second Amendment ) Act, 
1933, had come into force on the 
15th March, 1930.] 

*[(^)] Where an employee 
participating in a recognised 
provident fund has rendered 
continuous service with his 
employer for a period of not less 
than five years, and the accumu- 
lated lialance due to him becomes 
payable, such accumulated 
balance shall be exempt from 
payment of income-tax 2 * * ♦ 

and shall be excluded from the 
computation of his total income : 

Provided that the Commis- 
sioner of Income-tax may allow 
such exemption and exclusion 
where the employee has rendered 
continuous service with the 
employer for a period of less 
than five years, if, in his opinion, 
the service has been terminated 
by reason of the employee's ill- 
health, or by the contraction or 
discontinuance of the employer’s 
business, or other cause beyond 
the control of the employee. 


* See footnote No. 5 at p. 1465, 

* The words "‘and scii)er*ta*” Wjgre 

omited bV Sec. 26 of the fndw 
Income-tax (Second Ameaidnwdt) 
Act, 1933 (XVni of 1933)V 
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New Sectioa 
^[(5)] Where exemption, 
from payment of income-tax is 
not allowed under the provisions 
of *[sub-section (2)], the 
Income-tax Officer shall calcu- 
late the total of the various sums 
of income-tax ®[and super-tax 
which would have been payable 
by the employee in respect of his 
total income for each of the 
years concerned if the fund had 
not been a recognised provident 
fund, and the amount by which 
such total exceeds the total of all 
sums paid by or on behalf of 
such employee by way of tax for 
such years shall be payable by 
the employee in addition to any 
other income-tax and super-tax] 
for which he may be liable for 
the year in which the accumu- 
lated balance due to him becomes 
payable. 


58H. The trustees of a 
Deduction recognised provident 

lirome-tM oj Other person 

payable on authorised by the 

baia^*^”* regulations of the 

due. fund to make pay- 

ment of accumulated balances 
due to employees, shall, at the 
time an accumulated balance 
due to an employee is paid, 


* Original sub-section (2) was re-num- 

bered (3) by Sec. 26 of the Indian 
Income-tax " (Second Amendment) 
Act, 1933 fXVIII of 1933). 

* This word, brackets and figure were 

substituted for the word, brackets and 
%ure "sub-section (1)", ibid, 

* These words were substituted for the 

original words by Sec. 74 of to 
Indian Income-tax (Amendmi^t) Act. 
1939 (VII of 1939)v 
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deduct therefrom any income- 
tax payable under ^[sub-section 
(.?)] of section 58G and any 
income-tax and super-tax pay- 
able on an employee’s total 
income as determined under 
sub-section (3) of section 58J, 
and sub-sections (4) to (P) of 
section 18 shall apply as if the 
sum to be deducted were income- 
tax payable under the head 
“Salaries”. 

58-1. (1) The accounts of a 

. ^ , recognised provident 

Accounts of - r 1 11 1 

recognised fund shall be main-^ 

provident taincd by the trus- 

”” ^ tees of the fund and 

shall be in such form and for 

such periods, and shall contain 

such particulars as the Central 

Board of Revenue may 

prescribe. 

(2) The accounts shall be 
open to inspection at all reason- 
able times by Income-tax 
authorities, and the trustees 
shall furni.sh to the Income-tax 
Officer such abstracts thereof as 
the Central Board of Revenue 
may prescribe. 

58- J. (1) Where recognition 

Treatment is accorded tO a 

of balances provident fund With 

wlLi existing balances, an 

provident account shall be 

funds. made of the fund 

up to the day before the day on 


’ This word, brackets and figure w<w 
substituted for the word, brad^ 
and figure “sub-section (2)” by Sf^ 
2 and Sdi. I of die Repeafine Ihd 
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which the recognition takes 
effect, showing the balance to 
the credit of each employee on 
such day, and containing such 
further particulars as the 
Central Board of Revenue may 
prescribe. 

(2) The account shall also 
show in respect of the balance 
to the credit of each employee 
the amount thereof which is to 
be transferred to that employee's 
account in the recognised provi- 
dent fund, and such amount 
(hereinafter called his trans- 
ferred balance) shall be shown 
as the balance to his credit in 
the recognised provident fund on 
the date on which the recognition 
of the fund takes effect, and 
sub-sections (S) and (4) shall 
apply thereto. 

Any portion of the balance to 
the credit of an employee in the 
existing fund which is not 
transferred to the recognised 
fund shall be excluded from the 
accounts of the recognised fund 
and shall be liable to income-tax 
and super-tax in accordance 
with the provisions of this Act 
other than this Chapter. 

(J) Subject to such rules as 
the Central Board of Revenue 
may make in this behalf, the 
Income-tax Officer shall make a 
calculation of the aggregate of 
all sums comprised in a trans- 
, Terred balance which would have 
been liable to income-tax if this 
^ Chapter had been in force front 
• v rthe date of the institution of the 
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New Section. 

fund, without regard to any tax 
which may have been paid on 
any such sum, and such aggre- 
gate (if any) shall be deemed to 
be income received by the 
employee in the year in which 
the recognition of the fund takes 
effect, and shall be included in 
the employee’s total income for 
that year; and, for the purposes 
of assessment, the remainder of 
the transferred balance shall be 
disregarded, but no other exemp- 
tion or relief, by way of refund 
or otherwise, shall be granted in 
respect of any sum comprised in 
such transferred balance: 

Provided that, in cases of 
serious accounting difficulty, the 
Commissioner shall have power, 
subject to the said rules, to make 
a summary calculation of such 
aggregate. 

(4) Notwithstanding any- 
thing contained in condition 
(h) of sub-section (1) of section 
58C, an employee, in order to 
enable him to pay the amount 
of tax assessed on his total 
income as determined under sub- 
section (J), shall be entitled to 
withdraw from the balance to 
his credit in the recognised 
provident fund a .sum not 
exceeding the difference between 
such amount and the amount to 
which he would have been 
assessed if the transferr^ 
balance had not been included in 
his total income. 

(5) Nothing in this 
shall affect the rights 
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persons administering an 
unrecognised provident fund or 
dealing with it, or with the 
balance to the credit of any 
individual employee, before 
recognition is accorded, in any 
manner which may be lawful. 

58K. (f) Where an employer 
Treatment who maintains a 
j provident fund 
b^mpioyer (whether recognised 
to trustee. or not) for the 
benefit of his employees and has 
not transferred the fund or any 
portion of it, transfers such fund 
or portion to trustees in trust for 
the employees participating in 
the fund, the amount so trans- 
ferred shall be deemed to be of 
the nature of capital expendi- 
ture. 

( 2 ) When an employee parti- 
cipating in such fund is paid the 
accumulated balance due to him 
therefrom, any portion of such 
balance as represents his share 
in the amount so transferred to 
the trustee (without addition of 
interest, and exclusive of the 
employee’s contributions and 
interest theron) shall, *[if the 
employer has made effective 
arrangements to secure that tax 
shall be deducted at source from 
the amount of such share when 
paid to the employee,] be 
deemed to be an expenditure by 
the employer within the meaning 


These words were inserted by S«ic. 75 
of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939). 
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of ^[clause (xii)] of sub-section 
(2)of section 10, incurred in the 
year in which the accumulated 
balance due to the employee is 
paid. 

SSL. (1) All rules made 

Provisions «"^er this Chapter 
relating to shall be Subject to 
the provisions of 
sub-sections (4) and (5) of 
section 59. 

(2) In addition to any order 
conferred by this Chapter, the 
* [Central Government] may 
make rules — 

(a) prescribing the state- 
ments and other informa- 
tion to be submitted with 
an application for 
recognition ; 

(b) limiting the contributions 
to a recognised provident 
fund by employees of a 
company who are share- 
holders in the company; 

(c) providing for the assess- 

Jiient by way of penalty 
of any consideration 
received by an employee 
for an assignment of; or 
creation of a charge upon, 
his beneficial intere^ in a 
recognised proviaent 
fund ; * 


This word, brackets and figures 
substituted for the word, brackets and 
figures "clause (ix)" by SesC,;^??5 (w 
the Tndian J[ncome>tax { Amehdihent ) 
Act, 1939 (VII of 1939). 

‘ words were substituted for thg 
words "(Jovemor-General in Council 
by TOC Cfovemment of India (A4a^“ 
tion of Indian Laws) Order* 1837« ' 
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(d) determining the extent to 
and thf^mianner in which 
exemption from payment 
of income-tax and super- 
tax may be granted in 
respect of contributions 
and interest credited to 
the individual accounts of 
employees in a provident 
fund from which recogni-' 
lion has been withdrawn ; 
and 

(c) generally, to carry out 
the purposes of this 
Chapter and to secure 
such further control over 
the recognition of provi- 
dent funds and the 
administration of recog- 
nised provident funds as 
“[it] may deem requisite. 


S8M. 

AoDlication 
of this 
Chapter. 


This Chapter shall not 
apply to any provi- 
dent fund to which 
the Provident 1‘unds 


Act, 1925, applies. 


This word was substituted for the word 
“he” by the Government of India 
(Adaptation of Indian Laws) Order, 
1937 . 


m 



, ‘CHAPTER IXB. 

SpECIAI, provisions REI^ATING TO CERTAIN CI^ASSUS OP 
SuPPfeANNUATION FuNDS. 


58N. 

Definitions. 


(b) 


New Section. 

In this Chapter, unless 
there is anything re- 
, , pugfnant in the sub- 

let or context, — 

(a) ‘approved superannua- 
tion fund' means a 
superannuation fund or 
any part of a supuer- 
annuation fund which 
has been and continues 
to be approved by the 
Central Board of Reve- 
nue in accordance with 
the provisions of this 
Chapter ; 

‘employer’, ‘employee’ 
and ‘contribution’ have, 
in relation to super- 
annuation funds, the 
meanings assigned to 
those expressions in 
section 58A in relation 
to provident funds ; 

(c) ‘ordinary annual con- 
tribution’ means an 
annual contribution of 
a fixed amount or an 
annual contribution 
computed on some defi- 
hite basis by reference 
to the earnings, the 
contributions or the 
' number of membifers of 
the fund. 

Chmter IXB was inserted by 76 
of the Indian Income-tax CASienw’ 
inent) Act, 1939 (VM of I9^)v 
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580. (1) The Central Board 
Approval of Revenue may ac- 

cord approval to any 
approval; superannuation fund 

or any part of a superannuation 
fund which in its opinion com- 
plies with the requirements of 
section 58P, and may at any time 
withdraw such approval, if in its 
opinion the circumstances of the 
fund or part cease to warrant 
ihe continuance of the approval. 

(2) The Central Board of 
Revenue shall communicate in 
writing to the trustees of the 
fund the grant of approval with 
the date on which the approval is 
to take effect, and, where the 
approval is granted subject to 
conditions, those conditions. 

(S) The Central Board of 
Revenue shall communicate in 
writing to the trustees of the 
fund any withdrawal of appro- 
val with the reasons for such 
withdrawal and the date on 
which the withdrawal is to take 
effect. 

(4) The Central Board of 
Revenue shall neither refuse nor 
withdraw approval to any super- 
annuation fund or any part of a 
.superannuation fund unless it 
has given the trustees of that 
fund a reasonable opportunity 
of being heard in the matter, 

58P. In order that a super- 
Conditions annuation fund may 
for approval, receive and retain 
approval the following condi- 
tions shall be satisfied, name- 
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(0) the fund shall be a fund 
established under an irre- 
vocable trust in connec- 
tion with a trade or 
undertaking carried on in 
British India; 

(b) the fund shall have for its 
sole purpose the provi- 
sion of annuities for em- 
ployees in the trade or 
undertaking cn their re- 
tirement at or after a 
specified age or on their 
becoming incapacitated 
prior to such retirement, 
or for the widows, chil- 
dren or dependants of 
persons who are or have 
been such employees on 
the death of those per- 
sons; and 

(c) the employer in the trade 
or undertaking shall be a 
contributor lo the fund: 

Provided that the Central 
Board of Revenue may, if it 
thinks fit and subject to such 
conditions, if any, as it thinks 
proper to attach to the approval, 
approve a fund or any part of a 
fund — 

(1) notwithstanding that the 
rules of the fund provide 
for the return in certain 
contingencies of contri- 
butions paid to the fund, 
or 

(it) if the main purpose of the 
fund is the provision of 
such annuities as afore- 
said, notwithstanding that 
such provision is not its 
sole purpose, or 
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(Hi) Notwithstanding that 
the trade or under- 
taking in connection 
with which the fund is 
established is carried 
on only partly in Bri- 
tish India. 


58Q. (1) An application for 
approval of a super- 
fo?SvSi. annuation fund or 
part of a superannua- 
tion fund for any year of assess- 
ment shall be made in writing 
before the end of that year by 
the trustees of the fund to the 
Income-tax Officer, and shall be 
accompanied by a copy of the 
instrument under which the 
fund is established and by two 
copies of the rules and of the 
accounts of the fund for the last 
year for which such accounts 
have been made up. The Cen- 
tral Board of Revenue may re- 
quire such further information 
to be supplied as it thinks proper. 

(2) If any alteration in the 
rules, constitution, objects or 
conditions of the fund is made 
at any time after the date of the 
application for approval, the 
trustees of the fund shall forth- 
with communicate such altera- 
tion to the Income-tax Officer, 
and in default of such commu- 
nication any approval given 
.shall, unless the Central Board 
of Revenue otherwise orders, be 
deemed to have been withdrawn 
from the date , on which the 
alteration took effiect. 



[476 


tME mDIAN JWCOME^TAX AC^ 

New Sectioa 

58R. Income derived from 
Er om p finn investments or depo- 
ofsupCT- sits of an approved 
fund from superannuation fund 
income-tax. shall be exempt from 
payment of income-tax, and any 
sum paid by an employer or an 
employee by way of contribution 
towards an approved super- 
annuation fund shall, in the case 
of an employer, be deducted in 
computing his income, profits or 
gains for the purpose of assess- 
ment, and, in the case of an em- 
ployee, be treated for all the 
purposes of this Act as if it were 
a sum to which the provisions of 
section 15 apply: 

Provided that no such exemp- 
tion shall be allowable to an em- 
ployee in respect of any sum 
which is not an ordinary annual 
contribution : 

Provided further that where 
a contribution by an employer is 
not an ordinary annual contri- 
bution it shall, for the purposes 
of this section, be treated, as the 
Central Board of Revenue may 
direct, either as an expense in- 
curred in the year in which the 
sum is paid, or as an expense to 
be spread over such period of 
years as the Central Board of 
Revenue thinks proper. 


58S. (2) Where any contri- 

TW»»t (inducing 

ofrei^d interest on contribu- 
tions, if any) are re^ 
paid to an employ^, 
the amount so repaid shall ; 
deemed for the purposes of 
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come-tax and super-tax to be 
income of the employee for that 
year. 

(2) Where any contributions 
(including interest on contribu- 
tions, if any) are repaid to an 
employee during his lifetime but 
not at or in connection with the 
termination of his employment, 
income-tax on the amount so re- 
paid or paid shall except in the 
case of an employee whose em- 
ployment was carried on abroad, 
be deducted by the trustees of 
the fund at the average rate of 
tax at which the employee was 
liable to income-tax and super- 
tax during the preceding three 
years or during such period, if 
less than three years, as he was 
a member of the fund, and shall 
be paid by the trustees to the 
credit of the Central Govern- 
ment within the prescribed time 
and in such manner as the Cen- 
tral Board of Revenue may 
direct. 


58T. 

Deduction 
from pay of, 
and contrU 
butions on 
behalf of, 
employee to 
be included 
in return 
under sec- 
tion 21. 


Where an employer de- 
ducts from the 
emoluments paid to 
an employee or pays 
on his behalf any 
contributions of that 
employee to an ap- 
proved superannua- 
tion fund, he shall 


include all such deductions or 


payments in the return which he 
is required to furnish under 
section 21. 
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58U. If a fund or a part of 9 , 
fund for any reason 
ceases to be an ap- 
proved superannua- 
tion fund, the trus- 
tees of the fund shall 
nevertheless remain liable to 
account for tax on any sum 
paid — 


Liabilities of 
trustees on 
cessation of 
approval of 
fund. 


(a) on account of returned 
contributions (includ- 
ing interest on contri- 
butions, if any), and 


(b) in commutation or in 
lieu of annuities, 


in so far as the sum so paid is in 
respect of contributions made 
before the fund or part of the 
fund ceased to be an approved 
fund under the provisions of this 
Chapter. 


58V. The trustees of an ap- 
proved superannua- 
Partiwiars ^jon fund and any 

to be fur- , , , r 

nished employer who contn- 

in respect of butes to fin approved 
superannua- . • c i 

tion funds. superannuation fund 

shall, when required 

by notice from the Income-tax 

Officer, within twenty-one days 

of the date of such notice : — 

(o) furnish to the Income- 
tax Officer a return con- 
taining such particulars 
of contributions made to 
the fund as the notice 
may require ; 

(b) prepare and deliver to the 
Income-tax Officer a 
turn containing — 

(i) the name and place of 
residence of every per? ' 
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son in receipt of an 
annuity from the fund, 

(«) the amount of the 
annuity payable to each 
annuitant, 

(Hi) particulars of every 
contribution (including 
interest on contribu- 
tions, if any) returned 
to the employer or to 
employees; and 

(iv) particulars of sums paid 
in commutation or in 
lieu of annuities; 

(c) furnish to the Income-tax 
Officer a copy of the ac- 
counts of the fund to the 
last date prior to such 
notice to which such 
accounts have been made 
up, together with such 
other information and 
particulars as the Central 
Board of Revenue may 
reasonably require. 
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Old Section. 

59 . ( 1 ) The Central Board 
of Revenue may, 
S'^es. subject to the 
control of the 
Central Government, make 
rules for can- 3 dng out the 
purjx)ses of this Act and for 
the ascertainment and determi- 
nation of any class of income. 
Such rules may be made for 
the whole of British India or 
for such part thereof as may 
be specified. 

( 2 ) W ithout pre j udice to the 
generality of the foregoing 
power, such rules may — - 

(a) prescribe the manner in 
which, and the proce- 
dure by which, the 
income, profits and 
gains shall be arrived at 
in the case of — 

(i) incomes derived in 
part from agriculture 
and in part from 
business ; 


New Section. 

59 . ( 1 ) The > [Central 

Board of Revenue] may, 
subject to the control of the 
"[Central Government], make 
rules* for carrying out the 
purposes of this Act and for 
the ascertainment and determi- 
nation of any class of income. 
Such rules may be made for 
the whole of British India or 
for such part thereof as may 
be specified. 

(2) Without prejudice to the 
generality of the foregoing 
power, such rules may — 

(a) prescribe the manner in 
which, and the procedure 
by which, the income, 
profits and gains shall be 
arrived at in the case 
of — 

(t) incomes derived in part 
from agriculture and 
in part from business; 

45jc * s*E ♦ 


* These words were substituted for the 

words Board of Inland Revenue” bv 
Sec. 4 and Sch. of the Centra! Board 
of Revenue Act, 1924 (IV of 1924). 

* These words were substituted for the 

words “(jovemor General in Coun- 
cil” by the Government of India 
(Adaptation of Indian Laws) Ord^» 
1937. 

■ For such rales, see General Statutory 
Rules and Orders, Vol. V, pp. 50“79. 

* The original sub-clause (ii) w^ 

and sub-clause (iii) re-numbered (ii) 
by Sec. 77 of the Ind'an Incdine-taiE 
( Amendmeht) Act, 1939 ( VBt 
1939). ■■ ^ 



POWER TO MAKE RULES 



Old Section. 

(m) insurance companies; 


New S^ioa 

(m) Deleted. 


1483 

■' t 


(Hi) persons residing out 
of British India; 

(h) prescribe the procedure 
to be followed on appli- 
cations for refunds; 

(c) provide for such ar- 
rangements with His 
Majesty’s Government 
as may be necessary to 
enable the appropriate 
relief to be granted 
under section 27 of the 
Finance Act, 1920, or 
under section 49 of this 
Act; 

(d) prescribe the year 
which, for the purpose 
of relief under section 
49, is to be taken as 
corresponding to the 
year of assessment for 
the purposes of section 
27 of the Finance Act, 
1920; and 

(e) provide for any matter 
which by this Act is to 
be prescribed. 

*(5) In cases coming under 
clause (a) of sub-section (2), 
where the income, profits and 
gains liable to tax cannot be 
definitely ascertained, or can be 
arsce4it.ainexl only with an 


^[(«)] persons residing out of 
British India ; 

(b) prescribe the procedure 
to be followed on applica- 
tions for refunds; 

(c) provide for such arrange- 
ments with His Majesty’s 
Government as may l)e 
necessary to enable the 
appropriate relief to be 
granted under section 27 
of the Finance Act, 1920, 
or under section 49 of 
this Act; 

(d) prescribe the Aear which, 
for the purpose of relief 
under section 49, is to be 
taken as corresponding to 
the year of assessment 
for the purposes of sec- 
tion 27 of the Finance 
Act, 1920; and 

(e) provide for any matter 
which by this Act is to be 
prescribed. 

®[(3) In cases coming under 
clause (a) of sub-.section (2), 
where the income, profits and 
gains liable to tax cannot be 
definitely ascertaineii, or can be 
ascertained only with an 


amount of trouble and expense amount of trouble and expense 
to the assessee y^hieh, in the to the assessee which, in the 


■fillip 



the Rtdiitn TnemnMax,.. 


. * This, aih-section irta^ed Sec a 
of the Indiisih IhromMax ' iAr*lend- 
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Old Section. 

opinion of the Central Board 
of Revenue, is unreasonable, 
the rules made under that sub- 
section may — 

(a) prescribe methods by 
which an estimate of 
such income, profits and 
gains may be made, and 

(&) in cases coming under 
sub-clause (i) of clause 
(a) of sub-section (2), 
prescribe the proportion 
of the income which 
shall be deemed to be 
income, profits and gains 
liable to tax, 

and an assessment based on 
such estimate or proportion 
shall be deemed to be duly made 
in accordance with the provi- 
sions of this Act. 

(■^) The power to make rules 
conferred by this section shall, 
except on the first occasion of 
the exercise thereof, be subject 
to the condition of previous 
publication. 

(5) Rules made under this 
section shall be published in 
the ^Official Gazette, and shall 
thereupon have effect as if 
enacted in this Act. 


New Section. 

opinion of the Central Board of 
Revenue, is unreasonable, the 
rules made under that sub- 
section may — ■ 

(a) prescribe methods by 
which an estimate of such 
income, profits and gains 
may be made, and 

(b) in cases coming under 
sub-clause (f) of clause 
(o) of sub-section (2), 
prescribe the proportion 
of the income which shall 
be deemed to be income, 
profits and gains liable to 
tax; 

and an assessment based on 
such estimate or proportion 
shall be deemed to be duly made 
in accordance with the provi- 
sions of this Act.] 

“[('/)] The power to make 
rules conferred by this section 
shall, except on the first 
occasion of the exercise there- 
of, be subject to the condition 
of previous publication. 

®[(5)1 Rules made under 
this section shall be published 
in the ’[official Gazette], and 
shall thereupon have effect as 
if enacted in this Act. 


* This sub-section was re-numbered by 
Sec. 2 of the Indian Income-tax 
(Amendment) Act, 1927 (XXVIlIol 
1927). 

I * These words were substituted for the 

. ^ .. . ' words “Oasette of India” bv- the 

* Government of Inma (Adaptation of Gm'emntent of India (Adapta^Mt bf 

Indian Laws) Order, 1937, Indian Laws) Qrdri^, 1^7, 
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Old Sec^ioiu 

(2). The ^Central Go- 
vernment may, by 
notification in the 
'Official Gazette, 
make an exemption, 
in rate or other 
modification, in respect of 
income-tax in favour of any 
class of income, or in regard to 
the whole or any part of the 
income of any class t)f persons. 


60 . 


Power to 
make exemp- 
tions, etc. 

reduction 


®(2) Where, by reason of 
any portion of an assessee’s 
salary being paid in arrears or 
in advance, by reasons of 
his having received in any one 
financial year salary for more 
than twelve months, his income 
is assessed at a rate higher 
than that at which it would 
otherwise have been assessed, 
the ^Central Government may 
grant such relief as it may think 
fit. 


New Section. 

60 . '[(2)] The “[Central 
Government] may, by notifica- 
tion in the “[official Gazette], 
make an exemption, reduction 
in rate or other modification, in 
respect of income-tax in favour 
of any class of income, or in 
regard to the whole or any part 
of the income of any class of 
persons. 


'[(2) Where, by reason of 
any portion of an assessee's 
salary being paid in arrears or 
in advance, “[or by reason of 
his having received in any one 
financial year salary for more 
than twelve months], ®[or a 
payment which is under the 
provisions of sub-section (2) 
of section 7 a profit in lieu of 
salary] his income is assessed 
at a rate higher than that at 
which it would otherwise have 
been assessed, the “[Central 


* Government of India (Adaptation of 

Indian Laws) Order. 1937. 

* Inserted by the Indian Inornie-tax 

(Amendo^t) Act, 1^ (XXI of 
1930).. 

y tniKrted by ife Indian Income-tax 
' (Settmd Antendiasnt) Act, 1933 


’ Original Sec. 60 was re-numbered as 
sub-section (1) by Sec. 10 of the 
Indian Income-tax (Second Amend- 
ment) Act, 1930 (XXII of 1930). 

* These words were substituted for the 

words "Governor General in Coundr 
by the (Government of India (Adapta- 
tion of Indian Laws) Order. 1937. 

* These words were substituted for the 

words "Gazette of Ind’a”. ibid. 

* This sub-section was added by Sec. 10 

of the Indian Income-tax (Second 
Amendment) Act, 1930 (XXII of 
1930). 

* These words were inserted by Sec. 27 of 

the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1M3). 

* These words, brackets and figures were 

inserted bv Sec, 78 of We Indian 
Incdme-tax (Ammdmenf) ' Act. 

(VII of. 1939). . T 
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- Old StetuAl j^ew £^00. 

•Oovernment] may grant /[the 
- appropriate relief.] 

*[(J) After the commente- 
ment of the Indian Income-tax 
(Amendment) Act, 1939, the 
power conferred by sub-section 
( 1 ) shall not be exercisable 
except for the purpose of 
■ ' rescinding an exemption, reduc- 

tion or modification already 
made.] 


’ These words were substituted for the 
words “such relief as it may think fit" 
by Sec. 78 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 

Section explained : — 

In respect of income-tax — 

The section does not in express terms empower the Central Government 
to make exemptions, etc., in respect of super-tax. It has, however, been 
held that this section read with Sec. 58 extends to super-tax as well. 

See Nachiappa vs. Commissioner of Income Tax, (1933) Mad. 701; 
56 Mad. 679. 

Any class of income — 

Power to make exemption, etc., can be exercised in favour of any 
class of income and not in favour of any individual income. 

Any class of persons--^ 

As distinguished from any particular person. 

Exemptions Notified under section 60 of the Income Tax Act 1922 by the Central 
Government — 

/. Incomes Excluded from total income altogether : — Finance Department Notifica- 
tion No. 878F (Income Tax) dated 21st March, 1922 as amended or added to from 
time to time:— 

“The following classes of income shall be exempt from the tax payable under the 
said Act and they shall not be taken into account in determining the total income or 
salary of an assessee for the purposes of the said Act except for the purposes of 
sub-section (4) of section 48: — 

(1) The official allowance which an agent of a Prince or . State in India^ who 
has been duly accredited to represent the Prince or State for political purposes in any 
place within the limits of British India, receives as such agent in Briti^ India from 
the Prince, or State; and. the official salaries and fees which a Consul-General, ComAil* 
Viee-Consul or Consular Agent of a foreign State, whether 'de carriejP' or 
whed^r a British or a fordgn subject, or a represenlkiye or 
foreign State, not btihg a British subject, receives in tndig fjtpxn 
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III his capacity of Consul-General* Consul, Vice-Consul or Consular Agent, representative 
or consular employee. 

(The latter portion of this exemption applies only to salaries and fees received 
from their Governments and not to any other income, profits or gains, accruing or 
arising to them or received by them in British India.) 

(2) Sums paid in pursuance of Article 3 of the agreement, dated the 17th August 
1825 between the British Government and the King of Oudh. 

(3) Income derived from the Bua tax defined in clause (c) of section 2 of the 
Tcri Dues Regulation, 1902. 

(4) The salary and allowances paid by a State in India during t^ period of 
deputation to any person deputed by the State for training in British India. 

(5) Scholar^ips granted to meet the cost of education. 

(6) Such portion of the income of a member of His Majesty's Naval, Military 
or Air Forces, British or Indian, or of the Royal Indian Marine as is compulsorily 
payable by him under the orders, or with the approval of Government tc a mess, wine 
or band fund. 

(7) The allowances attached to — 

The Victoria Cross. 

The Military Cross. 

The Order of British India. 

The India Order of Merit. 

The King's Police Medal. 

The Indian Police Medal. 

(8) The interest on Government securities held by, or on behalf of. Ruling Chiefs 
and Princes of India as their private property. 

(9) 'Jangi Inams’ awarded to Indian officers, Indian other ranks and followers 
in respect of ser\uccs in the Great War. 

(10) The yield of Post Office cash certificates. 

(11) The interest on deposits in the Post Office Savings Bank. 

(12) The income of a University or other educational institution existing solely 
for educational purposes and not for purposes of profit. 

(13) The income of ‘Thana FundvS” administered by Political Agents in Kathiawar 
and of the “Secunderabad Local (Abkari, etc.,). Fund" administered by the Resident 
at Hyderabad. 

03- A.) The income of the Rew-a Kantha Mew^as Administrations Fund, and of 
the Sankheda Mewas Road Fund administered by the Political Agent, Rewa Kantha. . 

(13-B) The income of— 

{a) the following funds controlled by the Resident for the States of Western 
India, namely: — 

The Kathiawar (Consolidated Local Fund; the Rajkot Civil Station Land 
Improvement Fund; the Rajkot Civil Station Fund; the Kathiawar 
Mounted Police Fund; the (Consolidated Local Fund, Mahi Kantha; the 
Consolidated Local Fund, Banas Kantha, including the Palahpur Agency 
Educational, Sihori, Deodar, Varahi, Santalpur Dispensaries, and Survey 
Funds; and the Sadra Bazar Fund; 

(h) the village Police Funds, Kankrej, Deodar, Suigam, Varchi, Santalpiir, 
controlled by the Political Ag^t, Sabar Kantha Agency; and 

(c) the Wadhwan Civil Station Fund controlled by the Political Agen^ Eastern 
.• ' Kathia?^^^ 
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(13-D.) The income of Regimental Institutes derived from rebates payable by 
Institute Contractors. ^ 

(13-E.) The interest on securities held by the Kathiawar Education Provident 
Fund. 

(13-F) The income of recognised Regimental Thrift and Savings Funds, the assets 
of which consist solely of deposits made by members and the profits earned by the 
investment thereof. 

{13-G.) The income of the Kolhapur Residency Area Fund. 

(14) The salary of His Majesty’s Trade Commissioners in India, 

. (15) The salary of Canadian Trade Commissioner of India in Calcutta, 

(16) The salary of the Trade Commisrioner in India of the United States of 
America, and of any members of his staff who are citizens of the U. S, A. and have 
been detailed for duty with the said Trade Commissioner by the Government of the 
said States. 

(16-A.) The salary of the Italian Trade Commissioner in India and of any members 
of his staff who are citizens of Italy and have been detailed for duty with the said 
Trade Commissioner by the Italian Government. 

(16-B) The salary of the Trade Commissioner for COylon in India and of any 
members of his staff who are citizens of COylon and have been detailed for duty with 
the said Trade Commissioner by the Ceylon Government. 

(17) The salaries of the correspondent of the International Labour Office, New 
Delhi, and his staff. 

(18) The salaries of the Organiser and Manager of the Branch Office of the 
League of Nations, Bombay, and his staff. 

(19) The salaries of Khasadars levies and Badraggas employed in the tribal 
territory on the North-West Frontier and of all persons employed in the tribal levy 
service in Baluchistan. 

(20) Deleted. 

(21) Deleted. (Vide Board’s Notification No. 5>Income-tax, dated the 18th 

(22) Deleted. March, 1939.) 

(23) Deleted. 

(24) The pensions of officers of Government residing out of India drawn from 
any Colonial Treasury or paid in the United Kingdom whether such pensions are paid 
in sterling or by means of negotiable rupee drafts on a bank in India. 

(25) The salaries of the light-house keepers of light-houses in the Red Sea. 

(26) The pensions paid in the United Kingdom or in a Colony to officers of 
local authorities or employees of companies or of private employers, such officers or 
employees being resident out of India. 

(27) The interest on Mysore Durbar Securities. 

(28) Pensions granted to officers of His Majesty’s Naval, Military or Air Forces, 
British or Indian, or of the Auxiliary Force, India, or of the Indian Territorial Force, or 
of the Royal Indian Marine in respect of wounds or injuries received in action or in 
tlie performance of their duties as members of such forces otherwise than in action. 

(28-A.) Extraordinary pensions granted to Civil Officers (excluding family pensions 
granted as the result of the death of such an officer) under Chapter XXXVIII of the 
Civil Service Regulations, or the Army Regulations, India, as the case may be in 
respect of wounds or injuries received in the performance of their duties. 

(29) Pensions granted to members of His Majesty's Naval, Military or Air Forces, 
British or Indian, or of the Auxiliary Force, India, or of the Indian Territorial Force, 
or of the Royal Indian Marine, who have been invalided from service with such forces 
on account of bodily disability attributable to, or aggravated by, such service* 
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(30) Value of rations issued in kind or money allowances paid in lieu thereof, 
to any officer or othef rank in His Majesty's Naval, Military or Air Forces, British 
or Indian, or in the Auxiliary Force, India, or in the Indian Territorial Force, or in 
the Royal Indian Marine. 

(31) Value of rent-free quarters occupied by or money allowance paid in lieu 
thereof to, Indian officers, British Warrant and non-commissioned officers and men 
of His Majesty’s Military or Air Forces, and British and Indian Warrant officers of 
His Majesty's Naval and Marine Forces; in all cases irrespective of whether the 
individual concerned is married or single. 

(32) Conservancy allowance granted in lieu of free conservancy to non-depart- 
mental Warrant and non-commissioned officers of the India Unattached List, 
departmental non-commissioned officers of the India Unattached List not in receipt 
of consolidated rates of pay and Warrant and non-commissioned officers of the permanent 
staff of the Auxiliary and Territorial Forces. 

(33) The value of the free education provided for the children of British Warrant 
and non-commissioned officers and any grants-in-aid made to British Warrant and 
non-commissioned officers in lieu of the provision of free education for their children. 

(34) The income of persons, other than persons in the service of the Government, 
residing in the district of Ang'al. 

(35) Deferred pay within the meaning of paragraph 254, Pay and Allowance 
Regulations for the Army in India, Part II paid to soldiers or non-Commissioned officers 
of the Indian Army. 

(35-A.) Shore allowance granted to Warrant Officers of the Royal Indian Navy 
when employed on Marine Survey duties under paragraph 89 (c) of the Regulations 
for the Royal Indian Navy, Volume L 

(36) The income of indigenous hillmen, other than persons in the service of 
Government residing in the following areas of Assam: — 

The Naga Hills District. 

The Lushai Hills District. 

The Sadiya Frontier Tract. 

The Balipara Frontier Tract. 

The Lakhimpur Frontier Tract. 

- The Garo Hills. 

The Jowai sub-division of the Khasi and Jaintia Hills District and 

The North Cachar Hills in the district of Cachar. 

. (37) The perquisite represented by the right of any of the officers specified in 
the annexed list to occupy free of rent as a place of residence any premises provided 
by the Central Government, the Crown Representative or the Provincial Government 
as the case may be. 

List of officers. 

The Governor General. 

The Cdmmander-in-Chief. 

The Governor of a CJovernor's Province. 

The Qiief Comniiissioner of any of the following Provinces, namely: — 

British Baluchistan, 

Delhi, 

Ajmer-Mefwara, 

Cdor&V ' ’ 

’ ^ The Andaman and Nicc^ar islands, an^ = 

any first class Resident of tiic Indian PoHtipal i^^ 
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(38) Such part ol income in respect of which the said tax is payable under the 
head “property'* as is equal to the amount of rent payable a year but not paid, 
by a tenant of the assesses and so proved to be lost and irrecoverable, where — 

{a) the tenancy is bona fide; 

(b) the defaulting tenant has vacated, or steps have been taken to compel him 

to vacate the property; 

(c) the defaulting tenant is not in occupation of any other property of the 

assessee; 

(d) the assesvsee havS taken all reasonable steps to institute legal proceedings 

for the recovery of the unpaid rent or satisfies the Income-tax Officer that 
legal proceedings would be useless; and 

(c) the annual value of the property to which the unpaid rent relates has been 
included in the assessed income of the year during which that rent was 
" due and income-tax has been duly paid on such assesvsed income. 

(39) The lump grants made by Government to the Indian Church — 

(1) for the provision of episcopal supervision and ministrations; 

(2) for the payment of allowances to clergymen entertained in lieu of Chaplaincies 

reduced; and 

(3) in lieu of the grants-in aid at present given for the entertainment of clergy- 

men of the Additional Clergy Society under Articles 602 and 603 of the 
Civil Service Regulations. 

(40) When in any year an assessee has ceased to be an employee participating 
in a recognised Provident Fund and has been declared by the employer maintaining 
the Fund not to be eligible to receive the whole of the accumulated balance due to 
him, so much of his income as is assessable for that year shall be exempted from 
income-tax and shall be excluded from the computation of his total income for the 
purposes of the said Act as is equivalent to so much of the accumulated balance due 
to him as has not been paid or is not payable to him, and if such amount exceeds the 
amount of his income in that year, so much of his income in the following year or 
years as is equal to the amount of such excess shall be so exempted and excluded in 
such year or years. 

(41) Income of a Service Fund derived from interest on Government securities 
or interest on funds deposited with the Central or any Provincial Government. 

For the purpose of this exemption, a Service Fund means a fund established under 
the authority of, or with the permission of, the Central or any Provincial Government 
for the purpose of securing deferred annuities to the subscribers, or payments to them 
in the event of their resignation or dismissal from the service in which they are 
employed, or provision for their wives or children after their death, or payments to 
their estate or their nominees upon their death, to which servants of the Crown arc 
alone admissible as subscribers or members and the funds of which are either deposited 
with the Central or any Provincial Government or invested in Government Securities. 

II. Incomes included in ** total income** but exempt jrom Income-tax: — ^The follow- 
ing classes of income shall be exempt from the tax payable under the said Act, but ^all 
he taken into account in determining the total income of an assessee for the purposes 
of the said Act: — 

(1) The interest on Government securities purchased through the Post Office, 
and held in the custody of the Accountant-General, Posts and Telegraphs, 
provided that the exemption shall apply only to interest on securities so 
held on account of any one assessee up to a face value of Rs. 22,500, 

• {Finance Department Notification No. 878-F.. dated the 21M Mdtfch 1922)* 

(This shall cease to have effect in respect of interest paid after the 31st 
March 1939, vide Central Board of Revenue Notification (Income-tax) 
No, 6, dated 18th March 1939.1 
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(2) Sums received by an asscssee on account of vsalary, bonus, commission, or 

other remuneration for services rendered, or in lieu of interest on money 
advanced, to a person for the purposes of his business, 
where such sums have been paid out of, or determined with reference to, the 
profits ..of such business, 

and by reason of such mode of payment or determination, have not been 
allowed as a deduction but have been included in the profits of the business 
on which income-tax has been aSvSCvSsed and charged under the head “busi- 
ness”: 

Provided that such sums shall not be exempt from the payment of super-tax 
unless they are paid to the assessee by a person other than a company and 
have already been assessed to super-tax. {Finance Department Notifica- 
tion No, 878-F,, dated the 21st March 1922 as amended by Notification 
No. 8t dated the 24th March 1928.) 

(3) The profits of any Co-operative Society other than the Sanikatta Salt-owners’ 

Society in the Bombay Presidency for the time being registered under the 
Co-operative Societies Act, 1912 (II of 1912), the Bombay Co-operative 
Societies Act, 1925 (Bombay Act VII of 1925), the Burma Co-operative 
Societies Act, 1927 (Burma Act VI of 1927) or the Madras Co-operative 
Societies Act, 1932 (Madras Act VI of 1932), or the dividends or other 
payments received by the members of any such Society out of such profits. 

Explanation. — For this purpose the profits of a Co-operative Society shall not be 
deemed to include any income, profits or gains from— 

(1) investment in {a) .securities of the nature referred to in section 8 of the 

Indian Income-tax Act, or (6) .property of the nature referred to in 
section 9 of that Act, 

(2) dividends, or 

(3) the 'other sources’ referred to in section 12 of the Indian Income-tax Act. 

(F. D., C, R. Notification R. Dis. No. 291-I.T.I25, dated the 25th August 
1925, as amended by Notification No. 26, dated the 25th June 1927, and 
by Notification No. 35, dated the 20th October 1934.) 

(4) Such part of the profits or gains of a firm which has discontinued its busi- 

ness, profession or vocation as is proportionate to the diare of an assessee 
in the firm at the time of such discontinuance, if income-tax has at any 
time been charged on such business, profession or vocation under the 
Indian Income-tax Act, 1918 (VII of 1918), or if an assessment has been 
made on the firm in respect of such profits or gains under sub-section (1) 
of section 25 of the Indian Income-tax Act, 1922 (XI of 1922), — (F. D., 
C. R. Notification No. 21 ( dated the 12th October 1929.) 

III. Incomes exempt from Super-tax hut not from Income-tax : — Notification 
No. 47 of 9th December 1933 : 

The Governor General in Council is pleased to exempt from super-tax:— 

(i) So mii^ of the income of any Investment Trust Company as is derived 
from dividends paid by any vother Company which has paid or will pay 
supefrtax in respect of the profits out of which such dividends are paid. 

; V this purpose an investment trust company means a company 

in resp^ of which the Governor General in Council is satisfied that:— 

(0; it ia a company having its prindpal business the acquisition and liolt^g 
of invastoiehta hi the stochs, stares, ^^ b^ 

: ^ ^ of Oth^ocom 
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\ii) it is not a company formed for the purpose of, or engaged in, acquiring or 
exercising control over any other company or group of companies or 
enabling any other persons to acquire or exercise such control, 

(ffO it is a company deemed under clause (6) of the Explanation to sub-section 
(2) of section 23A, of -he said Act, to be a. company in which the public 
are substantially interested. 

Modifications under Section 60 — 


1 . 


{Notification No. 23, dated the 11th June 1927.) 

In exercise of the powers conferred by Section 60 of the Indian Income-tax Act, 

1922 (XI of 1922), the Governor General in Council is pleased to make the modi- 

fication hereinafter defined in respect of income-tax in favour of the following class of 
income, namely, income derived from a railway or tramway business. 

Modification. 

As assessee deriving income from a railway or tramway business may at his 

option require that in computing the profits or gains of such business the 

following allowance shall be made in lieu of the allowances specified in clause 
(v), clause (vi) and clause (vii) of sub-section (2) of section 10 of the said 
Act, namely, the actual expenditure incurred by the assessee during the previous 
year on repairs, replacements and renewals of plant, machinery, buildings and 
furniture which are the property of the assessee: 

Provided that an assessee who in any year has exercised the option hereinbefore 
conferred shall not be entitled save with the consent of the Commissioner of Income-tax 
to withdraw that option in any subsequent year: 

Provided further that nothing in this notification shall apply to an electric tramway. 

II. 

{Notification No. 12, dated the 4th April 1931.) 

In exercise of the powers conferred by section 60 of the Indian Income-tax Act, 
1922 (XI of 1922), the Governor General in (!k)uncil is pleased to direct as follows: — 

Where owing to the fact that the total income of an assessee has reached or 
exceeded a certain limit, he is liable to pisy super-tax or to pay super-tax at a higher 
rate, the amount payable by him on account of income-tax and super-tax ^all, where 
necessary, be reduced so as not to exceed the aggregate of the following amounts, 
namely: — 

(a) the amount which would have been payable on account of income-tax and 
super-tax if his total income had been a sum less by one rupee than 
that limit, and 

ib) the amount by which his total income exceeds that sum. 

NOTIFICATION REGARDING SPECIAL OFFICERS. 

L 

{Notification No. 19, dated the 1st April 1939.) 

In exercise of the powers conferred by sub-section (6) of section 5 of the Indian 
Income-tax Act, 1922 (XI of 1922), and in supersession of all its previous notifications 
relating to the items specified in the Schedule annexed hereto, the Central Board of 
Revenue appoints the Officers specified in the 3rd> 4th, 5th and 6th columns of the 
said Schedule to perform all the functions pf an Income-tax Ofiicer, In^cting Assistant 
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Commissioner of Income-tax, Appellate Assistant Commissioner of Income-tax and 
the Commissioner of Income-tax, respectively in respect of the persons specified in the 
corresponding entry in the 2nd column thereof. 

Double Income-tax Relief — Notification — 

See notes under Sec. 49. 


61 . 

Appearance 
by author- 
i^ repre- 
sentative. 


Old Section. 

Any assessee, who is 
entitled or required 
to attend before any 
income-tax autho- 
rity in connection 
with any proceeding, under 
this Act, may attend either in 
person or by any person 
authorised by him in writing in 
this behalf. 


New Section. 

'[ 61 . (1) Any assessee, who 
is entitled or required to attend 
l>efore any Income-tax autho- 
rity in connection with any 
proceeding under this Act 
otherwise than when required 
under section 37 to attend 
personally for examination on 
oath or affirmation, may attend 
by a person authorised by him 
in writing in this behalf, being 
a relative of or a person 
regularly employed by the 
assessee, or a lawyer or 
accountant or Income-tax 
practitioner, and not being 
disqualified by or under sub- 
section (3), 


( 2 ) In this section, — 

(/) a person regularly em- 
ployed by the assessee 
shall include any officer 
of a Scheduled Bank with 
which the assessee main- 
tains a current account or 
has other regular 
dealings ; 

(w) ‘lawyer’ means a Bar- 
rister-at-Law or Solicitor 
or any other person 
entitled to plead in any 
Court of law in British 
India; 


’ This section was substituted by Sec. 79 
of the Indian Income-tax CAoiaKil» 
mmt) Act, 1989 (VU of 1939), 
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New Section. 

( m ) *a c c o u n t a n t’ means a 
registered accountant 
enrolled in the Register 
of Accountants main- 
tained by the Central 
Government under the 
Auditors Certificate 
Rules, 1932, or a holder 
of a restricted certificate 
under the Restricted Cer- 
tificate Rules, 1932, or a 
member of an association 
of accountants recognised 
in this behalf by the Cen- 
tral Board of Revenue; 

(iv) Mncome-tax practitioner’ 
means — 

(a) any person who, be- 
fore the 1st day of 
April, 1938, attended 
before an Income-tax 
authority on behalf of 
any assessee otherwise 
than in the capacity of 
an employee or relative 
of that assessee; 

(h) any person who has 
passed any accountancy 
examination recognised 
in this behalf by the 
Central Board of 
Revenue; or 

(c) any person who has 
acquired such educa- 
tional qualifications as 
the Central Board of 
Revenue may prescribe 
for this purpose, 

(3) No person who has been 
dismissed from Government 
service after the 1st dayof 
April, 1938, shall be qualified 
to represent an assessee und^ 
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New Section. 

sub-section (1); and if any 
lawyer or registered accountant 
is found guilty of misconduct 
in connection with any income- 
tax proceedings by the 
authority empowered to take 
disciplinary action against 
members of the profession to 
which he belongs, or if any 
other person is found guilty 
of such misconduct by the 
Commissioner of Income-tax, 
the Commissioner of Income- 
tax may direct that he shall be 
thenceforward disqualified to 
represent an assessee under 
sub-section (1): 

Provided that — 

(a) no such direction shall 
be made in respect of 
any person unless he is 

' given a reasonable 

opportunity of being 
heard, 

(b) any person against 
whom such direction is 
made may, within one 
month of the making 
of the direction, appeal 
to the Central Board of 
Revenue to have the 
direction cancelled, and 

(c) no such direction shall 
take effect until one 
month from the making 
thereof or, when an 
appeal is preferred, 
until the disi)osal of the 
appeal.) 

lMoiiii«*t«z anfiiority— 

An ij^ltcatioo: lor a copy of an order fe properly, within the pf 

SieC. 61 , "aftendaM^^ Income-tax authority in connotfiai^^ 
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proceedings under the Act”. See Basantlal Ramjidas vs. Commissioner, 
(1932) Pat. 103=11 Pat. 40. 


Old Section. 

62 . A receipt shall be given 
for any money paid 
or recovered under 
this Act. 


Receipts to 
be given. 


New Section. 

62 . A receipt shall be given 
for any money paid or re- 
covered under this Act. 


63 . (1) A notice or requisi- 
tion under this Act 
may be served on 
the person therein- 
named either by post or, as i f 
it were a summons issued by a 
Court, under the Code of Civil 
Procedure, 1SK)8. 


(2) Any such notice or 
requisition may, in the case of 
a firm or a Hindu undivided 
family, be addressed to any 
member of the firm or to the 
manager, or any adult male 
member of the family ^and, in 
the case of any other associa- 
tion of individuals, be ad- 
dressed to the principal officer 
thereof. 


’ Amended by the Indian Income-tax 
(Amendment) Act, 1924 (XI of 
1924). 


63 . (1) A notice or requisi- 
tion under this Act. may be 
served on the person therein 
named either by jibst or, as if 
it were a summons issued by a 
Court, under the Code of Civil 
Procedure, 1908. 


(2) Any .such notice or 
retjuisition may, in the case of 
a firm or a Hindu undivided 
family, be addressed to any 
member of the firm or '[to the] 
manager, or any adult male 
member of the family “[and, in 
the case of any other ® [associa- 
tion of persons] be addressed 
to the principal officer thereof.] 


* These words were substituted for the 
, words “on the” by Sec. 2 and Sch. I 

of the Repealing and Amending Act, 
1924 (Vn of 1924). 

* These words were added by Sec. 9v Of 

the Indian Income-tax (Amendment) 
Act, 1924 (XI of 1924). 

* These words were substituted for the 

words “association of individuals” by 
Sec. 80 of the Indian . Income-tax 
(Amendment) Act, 1939 (VII of 
1939). 


Under Sec. 63 (1) of the Act a notice may l>e served either by post or 
in any manner provided for service of summons under the Code of Civil 
Procedure. By virtue of Sec. 27 of the General Clauses Act (X of 1897) 

' by post'" means 'by registered post*, and this having been done in any case, 
the service would prima facie and “unless contrary is proved** be deemed 
to “have been effected at the time at which the letter would be delivered m 
the ordinary course of business’*. See L. C. DeSousa, in re. (1932) All: 
374= 54 All. 548. 
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•Old Secfion. 

■ 64 . (I) Where an assessee 
carries on business 

SSSlent. at any - place, he 
shall be assessed 
by the Income-tax Officer of 
the area in which that place is 
situate or, where the business 
is carried on in more places 
than One, by the Income-tax 
Officer of the area in which his 
principal place of business is 
situate. 

KM 

(2) In all other cases, an 
assessee shall be assessed by the 
Income-tax Officer of the area 
in which he resides, 

• (5) Where any question 
arises under this section as to 
the place of assessment, such 
question shall be determined by 
the Commissioner, or, where 
the question is between places 
in niore provinces than one, by 
the Commissioners concerned, 
or, if they are not in agreement, 
by the Central Board of 
Revenue: 

Provided that, before any 
speh question is determined, the 
assessee. shall have had an 
Opportunity of representing his 
views. 




New SeclsM. 

64 (J) Where an assessee 
carries on ^[a business, profes- 
sion or vocation] at any place, 
he shall be assessed by the 
Income-tax Officer of the area 
in which that place is situate or, 
where the ‘[business, profes- 
sion or vocation] is carried on 
in more places than one, by the 
Income-tax Officer of the area 
in which ‘•'[the principal place 
of his business, profession or 
vocation] is situate. 

(2) In all other cases, an 
assessee shall be assessed by the 
Income-tax Officer of the area 
in which he resides. 

(5) Where any question 
arises under this section as to 
the place of assessment, such 
question shall be determined by 
the Commissioner, or, where 
the question is between places 
in more provinces than one, by 
the Commissioners concerned, 
or, if they are not in agreement, 
by the ®[ Central Board of 
Revenue] : 

Provided that, before any 
such question is determined, 
the assessee shall have had an 
opportunity of representing his 
views : 

’ These words were substituted for the 
word "business" by Sec. 81 of the 
Indian Income-tax (Amendment) 
Act, 1939 (VII of 1^). 

* These words were substituted for the 

words “his principal place of busi- 
ness", . j, 

* These words were substitutea rar Ute 

wmds “Board of Inland Reyenue" 
by Sec. 4 and Schedule of the (>nUal 
Board of Revenue Act, 1^ (IV of 

,::■ ■ V-- 
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.(»d Section. New Section, 

<[ Provided further that tiie 
place of assessment shall not 
l3e called in question by ah 
asscssee if he has made a 
return in response to the notice 
under sub-section (1) of sec- 
tion 22 and has stated therein 
the principal place wherein he 
carries on his business, profes- 
sion or vocation, or if he has 
not made such a return shall 
not be called in question after 
the expiry of the time allowed 
by the notice under sub-section 
(2) of section 22 or under 
section 34 for the making of a 
return : 

Provided further that if the 
place of assessment is called in 
question by an assessee the 
Income-tax Officer shall, if not 
satisfied with the correctness of 
the claim, refer the matter for 
determination under this sub- 
section before assessment is 
made.] 

(4) Notwithstanding any- (4) Notwithstanding any- 
thing contained in this thing contained in this 
section, every Income-tax section, every Income-tax 
Officer shall have all the powers Officer shall have all the powers 
conferred by or under this Act conferred by or under this Act 
on an Income-tax Officer in on an Income-tax Officer in 
respect of any income, profits respect of any income, profits 
or gains accruing, or arising or or gains accruing, or arising or 
received within the area for received within the area for 
which he is appointed. which he is appointed. 

* These nrovisoes were added by Sec.81 
of the Ind'an Income-tax (Amend- 
ment) Act, 1939 (VII of 1W9). 

Place of aasesament in case of business, etc. — 

Compare Secs, 106 and 108 of the English Act, 1842, Apo . pp, dejeddi 
— dcxxxiii and Rule 4 of the Misc. Rules, Sch. D of the English Act, 1918, 
See zho The King vs, Kensington Income Tax Cotnmissigners, (191$) p 
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I'.C. 613 (615-616), per Svvinfen Eady, LJ. In this case it was urged by 
the Attorney-General that in whatever parish or place a taxpayer is liable 
to be assessed for any income-tax, there he is also liable to make returns 
in respect of the whole of his income from every source, and to be assessed 
in respect of the whole of his income. This contention was overruled. 

Iv/was observed: ‘'The Statute provides, where and where only, 

the taxpayer is to be charged in respect of the duties gramed. However 
wide the power of requiring returns or statements, the taxpayer can only 
-be assessed and charged where the statute provides that he is to be charged 
dr is chargeable.” Under the Indian statute, however, the position is some- 
what different. Sub-section (4) of this section seems to make this clear. 

Where an assessee carries cn a business at any place — 

As to the place where a business can be said to be carried on, see 
notes, ante, under Secs. 4A-413 at pages 714-715 and under Sec. 10 at 
page 862. "Ordinarily the principal place of business of a firm or a com- 
pany is at the place at which the persons directing the firm or company do 
their business.” See also Goswami vs. Goverdhanlalji (1890), 14 Bom. 
541 ; Grischimder vs. Collins (1864), 2 Hyde 79; Mnthaya vs. Allan (1882), 
A Mad. 209. 

Principal place of business— 

See Sec. 22 (5) and Rule 19, Form Part III. The assessee is now 
required to state in his return the principal place wherein he carries on his 
business, etc. It seems that if the assessee states this assessment is to 
proceed on that footing. This seems to be indicated by what is provided 
in the second proviso to sub-section (3) of this section. Otherwise it is 
difficult to see why the assessee will be debarred from objecting to the 
place of assessment on the ground of his having stated the principal place in 
his return. 

The question what is the principal place of business will always be a 
question of fact. Ordinarily the principal place of business of a firm or com- 
pany is the place at which the persons directing the firm or company do their 
business. For guidance as to what elements may come into consideration 
in determining whether or not a place is the principal place of business 
the following cases may be consulted: Messrs, Dmanath Hemraj vs. Com- 
missioner of Income Tax, (1927) All. 299, 2 I.T.C. 304 where ir was pointed 
out that the relative volumes of transactions and profits will in themselves 
prove nothing; Palmer vs. Caledonian Ry., (1892) Q.B.D. 823 where 
Lord Esher observed that 'principal office' is that office where the general 
superintendence and management of the business is carried on ; Proctor vs. 
Ryall, (1928) 14 T.C. 204 (214) where it was held that the place of an 
office is where the officer has or exercises it. 

Income-tax Officer of tb^ area—* 

-.. Sec Section S.- ' ' .: V- 
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In which he reeides^ — 

The word 'resides’ is to be construed according to the intention of the 
Legislature. For guidance consult the following cases: Srinivasa vs. 
Venkata 38 LA. 129; Goswami vs. Goverdhanlalji (1890), 14 Bom. 

541. A person may have more than one residence at the same time: Ord^ 
vs. Skinner (1881), 7 LA. 196; Nishadiney vs. Kally, (1864) Coryton 24. 

An opportunity of representing his views — 

See Sec. 22 (5) and Rule 19, Form, Part III. Now the assessee shall 
be required by notice under Sec. 22 (1) and (2) to furnish particulars of 
the location and style of the principal place wherein he carries on the busi- 
ness, etc. So the assessee will now oridnarily have an opportunity to re- 
present his views at the vei 7 initiation of the proceeding. If he dqes not 
avail himself of this opportunity he shall be debarred from objecting to the 
place of assessment. See the Second Proviso to Sub-sec. (3). If in his 
return he names a place as the principal place of business then presumably 
assessment will proceed on that footing. The first part of the proviso 
seems to indicate that. Otherwise it is difficult to see why the assessee 
' .should be debarred from objecting to the place of assessment on the ground 
that he has stated in his return the principal place. 


Old Section. 

65. Every person deducting, 

retaining or paying 
any tax in pursu- 
ance of this Act in respect of 
income belonging to another 
person is hereby indemnified 

for the deduction, retention or 
payment thereof. 

66. ( 1 ) If, in the course of 

any assessment 
ofe^by* under this Act or 

Commis- any proceeding in 

mch^urt connection there- 

■ with other than a 

proceeding under Chapter 
VIH, a question of law arises, 
the Commissioner may, either 
on his own motion or on 
reference from any income-tax 
authority subordinate to him, 
draw up a statement of the case 
^md refer it with his own 


New Section. 

65. Every person deducting, 
retaining or paying any tax in 
pursuance of this Act in respect 
of income belonging to another 
person is hereby indemnified 
for the deduction, retention or 
payment thereof. 


66 . ( 1 ) If, in the course of 
any assessment under this Act 
or any proceeding in connection 
therewith other than a proceed- 
ing under Chapter VIII, a 
question of law arises, the 
Commissioner may, either on 
his own motion or on reference 
from any Income-tax authority 
subordinate to him, draw up a 
statement of the case and refer 
it with his own opinion thereon 
to the High Court. 





FffiPteRENCE to HIGH COUftt 


Old SecObn. 

opinion thereon to the High 
Court. 

(2) ^Within sixty days of 
the date on which he is served 
with notice of an order under 
section 31 or section 32, ^or of 
an order under section 33 
enhancing an assessment or 
otherwise prejudicial to him, 
of a decision by a Board of 
Referees under section 33-A, 
the assessee in respect of whom 
the order Vr decision was 
passed may, by application 
accompanied by a fee of one 
hundred rupees or such lesser 
sum as may be prescribed, 
require the Commissioner to 
refer to the High Court any 
question of law arising out of 
such order decision and the 
Commissioner shall, within 
^sixty days of the receipt of 
such application, draw up a 
statement of the case and refer 
it with his own opinion thereon 
to the High Court: 


m) 

New Sec^bn. 


(2) ‘[Within sixty days of 
the date on which he is served 
Vvith notice of an order under 
section 31 or section 32], ^[or 
of an order under section 33 
enhancing an assessment or 
otherwise prejudicial to him], 

* *, the assessee in 

respect of whom the order 
** * was passed may, by 

ai)plication accompanied by a 
fee of one hundred rupees or 
such lesser sum as may be 
prescribed, require the Com- 
missioner to refer to the High 
Court any question of law 
arising out of such order * 
and the Commissioner shall, 
within ® [sixty days] of the 
receipt of such application, 
draw up a statement of the case 
and refer it with his own 
opinion thereon to the High 
Court: 


‘ Amended by the Indian Incomfrjto 
(Second Amendment) Act, l»iU 
(XXII of 1980)., , 

» Inserted by ^ the Indian In«mfrt« 
(Second Amendment) Act, 1933 
(XVHI ot 19^). / 

^ liia^d by the Indian Income-tax 
V: ^ Act, 1930 (XXI of 

1930>. 


* These words were substituted by Sec. 11 

of the Indian Incomet-ax (Second 
Amendment) Act, 1930 (XXII of 
1930). 

’ These words were inserted by Sec. 28 
of the Indian Income-tax (Second 
Amendment) Act, 1933 ' (XVIII of 
1933). 

* The word^ **or of a decision bv a Board 

of Referees under section 33A” were 
omitted by Sec. 82 of the Ind-an 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* The words **or decision’* were omitted, 

ibid. 

* These words were substituted for the 

words "one month** bv Ste. 11 of the 
Indito Income-tax (Seoondv Amend- 
ment) Act, 1930 (XXU td lSra}/ 
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Old SecUon. 

^Provided that a reference 
shall lie front an order wider 
section 3 J only on a question of 
law arising out of that order 
itself, and not on a question of 
law arising out of a previous 
order under section 31 or sec- 
tion 32, revised by the order 
under section 33 : 

Provided further that, if, in 
exercise of his power of revi- 
sion ^under section 33, the 
Commissioner decides the 
question, ~or if the Commis- 
sioner rejects the application on 
the ground that it is time- 
barred or otherwise incompe- 
tent, or if, in exercise of his 
powers under sub-section (3), 
the Commissioner refuses to 
state the case, the assessee may 
^within thirty days from the 
date on which he receives notice 
of the order passed by the 
Commissioner withdraw his 
application, and if he does so, 
the fee paid shall be refunded. 

(3) If, on any application 
being made under sub-section 
X2), the Commissioner- refuses 
to state the case on the ground 
that no question of law arises, 
the assessee may *^with i n 
six months from the date on 
which he is served zvith notice 
of the refusal appfy to the High 

*See footnote No. 2, p. 1501. 

• Amended bv the Indian Income-tax 

(Amendment) Act, 1928 (III of 
1928^. 

^ Inserted by the Indian Income-tax 
(Second Amendment) Act, 1933 
fXVIII of 1933). 

• Amended by the Indian Income-tax 

(Amendment) Act, 1924 (XI of 
1924 ). . 


New Section. 

’^[Provided that a reference 
shall lie from an order under 
section 33 only on a question 
of law arising out of that order 
itself, and not on a question of 
law arising out of a previous 
order under section 31 ♦ ♦, 
revised by the order under 
section 33:] 

Provided “[further] that, if, 
in exercise of his power of 
“[revision] under section 33, 
the Commissioner decides the 
question, ^“[or if the Commis- 
sioner rejects the application on 
the ground that it is time-barred 
or otherwise incompetent, or if, 
in exercise of his powers under 
sub-section (3), the Commis- 
sioner refuses to state the 
case,] the assessee may 
‘“[within thirty days from the 
date on which he receives notice 
of the order passed by the 
Commissioner] withdraw his 
application, and if he does so, 
the fee paid shall be refunded. 

(3) If, on any application 
being made under sub-section 


® This proviso was inserted by Sec. 28 of 
the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

’ The words and figures “or section 32"' 
were omitted by Sec. 82 of the Indian 
Income-tax (Amendment) Act, 1939 
(VII of 1939). 

* This word was inserted by Sec. 28 of 
the Indian Income-tax (Second 
Amendment) Act. 1933 (XVIII of 
1933). 

This word was substituted for the word 
“review*' by Sec. 11 of the Indian 
Income-tax (Amendment) Act, 1928 
(III of 1928). 

These words Were inserted by Sec. 28 
of the Indian Incom^tax (Second 
Amendment) Act, 1933 (XVIII of 
1933), 
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Old SfKtioh. 

Court, and the High Court, if 
it is not satisfied of the cor- 
rectness of the Commissioner’s 
decision, may require the 
Commissioner to state the case 
and to refer it, and, on receipt 
of any such requisition, the 
Commissioner shall state and 
refer the case accordingly. 


^{3 A) If, on any application 
being made under subsection 
(2), the Commissioner rejects 
it on the ground that it is time- 
barred, the assessee may, 
zvithin tzvo months from the 
date on which he is served with 
notice of the order of the Com- 
missioner, apply to the High 
Court, and the High Court, if 
it is not satisfied of the correct- 
ness of the Commissioner's 
decision, may require the 
Commissioner to treat the 
application as made within the 
time allowed under sub-section 
( 2 ). 

(4) If the High Court is not 
satisfied that the statements in 
a case referred under this 
section are sufficient to enable 
it to determine the question 
raised thereby, the Court may 


New SectioiL 

(2), the Commissioner refuses 
to state the case on the ground 
that no question of law arises, 
the assessee may ”| within six 
months from the dale on which 
he is served with notice of the 
refusal] apply to the High 
Court, and the High Court, if 
it is not satisfied of the correct- 
ness of the Commissioner’s 
decision, may require the Com- 
missioner to state the case and 
to refer it, and, on receipt of 
any such requisition, the Com- 
missioner shall state and refer 
the case accordingly, 

^~[(3A) If, on any applica- 
tion Ijcing made under sub- 
section (2), the Commissioner 
rejects it on the ground that it 
is time-barred, the assessee 
may, within two months from 
the date on which he is served 
with notice of the order of the 
Commissioner, apply to the 
High Court, and the High 
Court, if it is not satisfied of 
the correctness of the Commis- 
sioner’s decision, may require 
the Commissioner to treat the 
application as made within the 
time allowed under sub-section 
(2)1 

, C^) If the High Court is not 
satisfied that the statements in 
a case referred under this 
section are sufficient to enable 
it to determine the question 

” These words were msert^ by Sec. 10 
of the Ind'an Inconje-tjLT (Amend- 
laentV Act, lM4 (XI of 1924). 

, . " This ffib-section was inserted by Sec. 28 
of the Indian . Incoipe-tiut (SeoMd 
' ’ Amendment) Act, 1933 (X\TII 
. ..> Am), ' ' ... 
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CBd'Sfcfion." 

refer the case back to the Com- 
missioner by whom it was 
stated to make stich additions 
thereto or alterations therein as 
the Court may direct in that 
behalf. 

(5) The High Court upon 
the hearing of any such case 
shall decide the questions of 
law raised thereby, and shall 
deliver its judgment thereon 
containing the grounds on 
which such decision is founded, 
and shall send to the Commis- 
sioner by whom the case was 
stated a copy of such fudgment 
under the seal of the Court and 
the sisrnature of the registrar, 
and the Commissioner shall 
dispose of the case accordingly, 
or. if the case arose on a 
reference from any Income-tax 
authority subordinate to him, 
shall forward a copy of such 
judement to such authority who 
shall dispose of the case con- 
formably to such judgment. 

(d) Where a reference is 
made to the High Court on the 
application of an assessee, the 
costs shall be in the discretion 
of the Court. 

(T) Notwithstanding that a 
reference has been made under 
this section to the High Court, 
income-tax shall be payable in 
accordance with the assessment 
made in the case: 

^ Provided that, if the amount 
of an assessment is reduced as 
A result of such reference, the 
amount overpaid shralf be 


New S^iiin. 

raised thereby, the Court may 
refer the case back to the 
Commissioner by whom it was 
stated to make such additions 
thereto or alterations therein as 
the Court may direct in that 
behalf. 

(5) The High Court upon 
the hearing of any such case 
shall decide the questions of law 
raised thereby, and shall deliver 
its judgment thereon containing 
the grounds on which such 
decision is founded, and shall 
send to the Commissioner by 
whom the case was stated a 
copy of such judgment under 
the seal of the Court and the 
signature of the Registrar, and 
the Commissioner shall dispose 
of the case accordingly, or, if 
the case arose on a reference 
from any Income-tax authority 
subordinate to him, shall for- 
ward a copy of such judgment 
to such authority who shall 
dispose of the case conformably 
to such judgment. 

(6) Where a reference is 
made to the High Court on the 
application of an assessee, the 
costs shall be in the discretion 
of the Court. 

(/) Notwithstanding that a 
reference has been made under 
this section to the High Court, 
income-tax shall be payable in 
accordance with the assessment 
made in the case: 

Provided that, if the amount 
of an assessment's' reduc e d "as 
a result of such reference, the 
amount overpaid shall be 
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Old Section. 

refunded with such interest as 
the Commissioner may allow. 


’’(TA) Section 5 of the 
Indian Limitation Act, 1908, 
shall apply to an application to 
the High Court by an assessce 
under sub-section (3) or sub- 
section (3A). 

‘(8) For the purposes of 
this section “the High Court” 
means — 

(a) in relation to the North- 
West Frontier Province 
and British Baluchistan, 
the High Court of Judi- 
cature at Lahore ; 

(b) in relation to the 
province of A jmer- 
Merwara, the High 
Court of Judicature at 
Allahabad; and 


t 




Inserted by the Ind’an Income-tax 
(Second Amendment) Act, 1933 
ol 1933) . 

■ T by the Ihdism Income-tax 
‘ nt) Act, 192SS (XXIV of 



New Section. 

refunded with such interest as 
the Commissioner may allow 

[unless the High Court, on 
intimation given bv the Com- 
missioner within thirty days of 
the receipt of the result of such 
reference that he intends to ask 
for leave to appeal to His 
Majesty in Council, makes an 
order authorising the Commis- 
sioner to postpone payment of 
such refund until the disposal 
of the appeal to His Majesty in 
Council.] 

^*[(7 A) Section 5 of the 
Indian IJmitation Act, 1908, 
shall apply to an application to 
the High Court by an assessee 
under sub-section (.?) or sub- 
section (3 A).] 

*®[(5) For the purposes of 
this section “the High Court” 
means — 

(o) in relation to * * * 

British Baluchistan, the 
High Court of Judicature 
at Lahore; 

(b) in relation to the province 
of Ajmer-Merwara, the 
High Court of Judicature 
at Allahabad ; and 

” These words were added bv Sec. 82 of 
the Indian Income-tax (Amendment) 
Act, 1939 (VII of 1939). 

This sub-section was inserted by S?c. 28 
of the Indian Income-tax (Second 
Amendment) Act, 1933 (XVIII of 
1933). 

“ This sub-sect’on was added by Sec. 7 
of the Indian Inrome-tax (Amend- 
ment) Act, 1926 (XXIV of 1926). 

The words **the North-West Frontier 
Province and” were omitted bv 
82 of the Ind^'an income-tax (Amend- 
ment) Act, 1939 (VII of 1939)* 
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(c) in relation to the (c) in relation to the province 
province of Coorg, the of Coorg, the High Court 

High Court of Judica- of Judicature at Madras.] 

ture at Madras. 


* 66 . ( 1 ) Within sixty days of the- 
date upon which he Is served wdth 
notice of an order under sub-section 
( 4 ) of section 33 the a^sessee or the 
Commissioner may, by application in 
the prescribed form, accompanied 
where application is made by the 
assessee by a fee of one hundred 
rupees, require the Appellate Tribunal 
to refer to the High Court any ques- 
tion of law arising out of such order, 
and the Appellate Tribunal shall 
within ninety days of the receipt of 
such application draw up a statement 
of the case and refer it to the High 
Court : 

Provided that, if, in the exercise 
of its powers under sub-section (2), 
the Appellate Tribunal refuses to state 
a case which it has been required by 
the assessee to state, the assessee may, 
within thirty days from the date on 
which he receives notice of the refusal 
to state the case, withdraw his 
application and, if he does so, the fee 
paid shall be refunded. 

( 2 ) If on any application being 
made under sub-section ( 1 ) the 
Appellate Tribunal refuses to state the 
case on the ground that no question 
of law arises, the assessee or the 
Commissioner, as the case may be, 
may, within six months from the date 

* As amended by Part II of the Amend- 
ment Act "to come into force not later than 
two years from the conunenceinent of the 
Amendment Act.” 
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New Section. 

on which he is served with notice of 
the refusal, apply to the High Court, 
and the High Court may, if it is not 
satisfied of the correctness of the 
decision of the Appellate Tribunal, 
require the Appellate Tribunal to slate 
the case and to refer it, and on receipt 
of any such requisition the Appellate 
Tribunal shall state the case and refer 
it accordingly. 

(5) If on any application being 
made under sub-section ( 1 ) the 
Appellate Tribunal rejects it on the 
ground that it is time-barred the 
assessee or the Commissioner, as the 
case may be, may, within two months 
from the date on which he is served 
with notice of the rejection, apply to 
the High Court, and the High Court, 
if it is not satisfied of the correctness 
of the Appellate Tribimars decision, 
may require the Appellate Tribunal 
to treat the application as made within 
the time allowed under sub-section 

a)- 

( 4 ) If the High Court is not 
satisfied that the statements in a case 
referred under this section are suffi- 
cient to enable it to determine the 
question raised thereby, the Court may 
refer the case back to the Appellate 
Tribunal to make such additions 
thereto or alterations therein as the 
Court may direct in that behalf. 

(5) The High Court upon the 
hearing of any such case shall decide 
the questions of law raised thereby 
and shall deliver its judgment thereon 
containing the grounds on which such 
decision is founded and shall send a 
copy of such judgment under the seal 
of the Court and the signature of the 
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Registrar to the Appellate Tribunal 
which shall pass such orders as are 
necessary to dispose of the case 
conformably to such judgment. 

(d) Where a reference is made to 
the High Court the costs shall be in 
the discretion of the Court. 

(7) Notwithstanding that a refer- 
ence has been made under this section 
to the High Court, income-tax shall be 
payable in accordance with the assess- 
ment made in the case : 

Provided that, if the amount of an 
assessment is reduced as a result of 
such reference, the amount overpaid 
shall be refunded with such interest 
as the Commissioner may allow unless 
the High Court, on intimation given by 
the Commissioner within thirty days 
of the receipt of the result of such 
reference that he intends to ask for 
leave to appeal to His Majesty in 
Council, makes an order authorising 
the Commissioner to postpone pay- 
ment of such refund until the dis- 
posal of the appeal to Hts Majesty in 
Council. 

(7 A) Section 5 of the Indian 
Limitation Act, 1908, shall apply to 
an application to the High Court by 
an assessee under sub-section (2) or 
sub-section (3). 

(8) For the purposes cf this section 
“the High Court” means— 

(a) in relation to British Balu- 
chistan, the High Court of 
Judicature at Inshore; 

(b) in relation to the province of 
Ajmer-Merwara, the High 
Court of Judicature at 
Allahabad; ani 
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(c) in relation to the province of 
Coorg, the High Court of 
Judicature at Madras. 


History — 

Prior to 1918 there was no provision for reference to the High Court. 

In Act VII of 1918 Sec. 51 contained this pro- 
Act VII of 1918. vision under which the Chief Revenue Authority 
was empowered to refer a case to the High Court when any question arose 
regarding the interpretation of any of the provisions of the Act or of any 
rule made thereunder. The said authority could do so (i) eitlier suo motu 
or (ii) on reference from a subordinate authority or (iii) on the applica- 
tion of the assessee. In the last case, however, the Chief Revenue authority 
could refuse to state a case if it was satisfied that tlie application was 
frivolous or that a reference was unnecessary. 


It was, however, held by the Judicial Committee that if there was a 
serious point of law to be considered there lay a duty upon the Chief 
Revenue Authority to state a case for the opinion of the High Court and 
that if he did not appreciate that there was such a serious point it was 
in the power of the Court, under Sec. 45 of the Specific Relief Act, to 
control him and to order him to state a case [Alcock Ashdoivn & Co. vs. 
Chief Revenue Authority, Bombay (1923), 50 I.A. 227 =(1923) P.C. 138 
= 1 I.T.C. 221]. 


Act XI of 1922. 


In Act XI of 1922 the assessec's position of absolute dependence on 
the discretion of the Chief Revenue Authority, now 
termed the Commissioner, for reference to the 
High Court was removed. Section 66 of this Act empowered the assessee 
to require the Commissioner by application to state a case and refer it to 
the High Court. Sub-section (3) of the section gave the assessee power 
to apply to a High Court for a mandamus requiring the Commissioner to 
state a case when the Commissioner declined to do so. To guard against 
frivolous and unnecessary applications the section contained a provision 
that every such application was to be accompanied by a fee of Rs. 100. 
At the same time, in order that the revenue might not suffer, it was expressly 
laid down that the fact that a case had been stated to the High Court should 
in no way stop the collection of tax from the assessee. 


The period of limitation within which the assessee could apply to the 
High Court for a mandamus was fixed by the Indian Income Tak 
(Anjcndment) Act, 1924 (XI of 1924), by Sec. 10 of which the words 
“within sixmonths from the date on which he is served with notice of 
the refusal” wure inserted after the words “the assessee may” in sub-section 
3\OT Sec. 6^^^^ Sub-section (8) giving the meaning 

of the: ^IMksst0n .‘‘the High in rel?itiou to certaiu parts of India 
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was added by Sec. 7 of the Indian Income Tax (Amendment) Act, 1926 
(XXIV of 1926). 

The interpretation of the words “High Court" in Sec. 66 (1) came 
up for discussion in Indian Life Assurance Co, Ltd. vs. Commissioner of 
Income Tax [(1930), (1931) Bom. 150=33 Bom. L.R. 36] and it was 
held that for an income-tax assessment operating in Sind the Court of 
Judicial Commissioner is the High Court within the meaning of Sec. 66 (1). 

The word “revision" was substituted for the word “review" in sub- 
section (2) by the Indian Income Tax (Amendment) Act, 1928 (III of 
1928). 

With the insertion of the new Sec. 33A by the Amendment Act of 
1930 (XXT of 1930) corresponding amendment was made to Sec. 66 (2) 
by the same Amendment Act. 

The period of limitation within which an assessee could apply to the 
Commissioner for statement of a case under Sec. 66 (2) was changed by 
the Indian Income-tax (Second Amendment) Act, 1930 (XXII of 1930). 
Whereas the assessee had to apply under Sec. 66 (2) “within one month 
of the passing of an order under Sec. 31 or Sec. 32", henceforth he could 
do so “within sixty days of the date on which he is served with notice^* of 
such order. There was a corresponding increase of the time within which 
the Commissioner could state a case and refer it to the High Court. 

Material changes were introduced by the Indian Income Tax (Second 
(Amendment) Act, 1933 (XVIII of 1933). 

In the first place, the assessee was given the right of reference from 
the Commissioner's order under Sec. 33. But this was made subject to the 
proviso that the reference was to be only on a point of law' arising from 
that order itself. Secondly, the assessee w'as given the right of applying 
to the High Court against the Commissioner's order rejecting the asscssee's 
application under Sec. 66 (2) on the ground that it is time-barred. It may 
be noted here that in In re Madhavdas Jethabai [(1928), (1928) Bom. 
434=30 Bom. L.R. 1114=3 I.T.C, 224] the Bombay High Court rejected 
an application under Sec. 66 (3) when the Commissioner's order against 
w^hich the application was made was based on the ground that the application 
was time-barred. Thirdly, the assessee's option of withdrawal of the appli- 
cation under Sec. 66 (2) was extended. Whereas under this sub-section 
as it stood originally he could withdraw such application only when the 
Commissioner decided the question of law in exercise of his revisional 
powers under Sec. 33, he could after the amendment do so also when the 
Commissioner rejected his application as time-barred or otherwise incom- 
petent, or when the Commissioner refused to state a case. The time limit 
for such withdrawal by the assessee was fixed by this Amendment Act as 
“within thirty days from the date on which he receives notice of the order 
passed by the Commissioner". Lastly, Sec, 5 of the Indian Limitation Act, 
1908, was made applicable to an application in the High Court by an assessee 
under sub-section (3) of sub-section (3A). 
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The changes introduced by the Amendment Act of 1939 are not very 
material except for the provision allowing the High Court in case of appeal 
to the Privy Council to authorize the Commissioner to postpone payment 
of the refund until the disposal of the appeal by the Privy Council. 


English Law — 

The general provision regarding appeal against an assessment under 
the* English law has been described under Secs. 30 and 31 under the head 
''English I^w”. See pages 1263 and 1272, ante. 

The provision corresponding to Sec. 66 of the Indian Income Tax Act 
is contained in Sec. 149 of the English Income Tax Act, 1918, which is 
given below : — 

149. — (1) (a) Immediately after the determination by the general commissioners, 
or by the special commisvsioncrs, of an appeal under this 
Statement of case for appellant or the surveyor, if dissatisfied with the 

opinion of High Court. determination, as being erroneous in point of law, may 

(1880, s. 59). declare his dissatisfaction to the commiSvSioners who heard 

the appeal. 

(b) Having declared his dissatisfaction, he may, within twenty-one days after the 
determination, by notice in writing addressed to their clerk, requiring the commissioners 
to state and sign a case for the opinion of the High Court thereon. 

(c) The party requiring the case shall pay to the clerk to the commissioners a 

fee of twenty shillings for and in respect of the same, before he is entitled to have 

the case stated. 

(d) The case shall set forth the facts and the determination of the commissioners, 
and the party requiring it shall transmit the case, when stated and signed, to the 
High Court, within seven days after receiving the same. 

(e) At or before the time when he transmits the case to the High Court, the 

party requiring it shall send notice in writing of the fact that the case lias been stated 

on his application, together with a copy of the case, to the other party. 

(2) (a) The High Court shall hear and determine any question or questions of 
law arising on the case, and shall reverse, affirm, or amend the determination in respect 
of which the case has been stated, or shall remit the matter to the commissioners 
with the opinion of the Court thereon, or may make such other order in relation to 
the matter, and may make such order as to costs as to the Court may seem fit. 

(b) The High Court may cause the case to be sent back for amendment, and 
thereupon the case ^all be amended accordingly, and judgment shall be delivered after 
it has been amended. 

(c) Subject to rules of Court, the authority and jurisdiction of the High Court 
may be exercised by a judge of the High Court sitting in chambers, and either in 
vacation or in term time. 

(3) An appeal shall lie from the decision of the High Court or of any judge 
thereof to the Court of Appeal and thence to the House of Lords, and in Scotland, 
from the deeijuon of the Court of Session, as the Court of Exchequer in Scotland, to 
the House of Lords. 

(4) Notwithstanding that a case has been required to be stated or is pending 

before the High Ce^^ shall be paid in accordance with the assessment of the 

Coiumissionets who have been req^ired to state the case : 
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Provided that, if the amount of the assessment is altered by the order or judgment 
of the High Court, then— 

(a) if too much tax has been paid, the amount overpaid shall be refunded with 

such interest, if any. as the High Court may allow; or 

(b) if too little tax has been paid, the amount unpaid shall be deemed to be 

arrears of tax (except so far as any penalty is incurred on account of 
arrears), and shall be paid and recovered accordingly, (a) 

Changes introduced by the Amendment Act VII of 1939 — 
Section 66 (1): — Reference to High Court by Commissioner on his own 
motion or on reference from subordinate authority* 

Sub-section (1) has been left unchanged for the time being. But 
it has been omitted by Part II of the Amending Act VII of 1939 which 
is to come into force not later than two years from the commencement 
of the Amendment Act, i.c., not later than 1st April 1941. After that date 
the Commissioner will have no power to make any reference to the High 
Court. The Appellate Tribunal also will have no power to make any 
reference suo motu. 

Section 66 (2): — Reference by Commissioner on application of assessee: 

This Sub-section also is left substantially the same. Section 33A having 
been deleted by the Amending Act VII of 1939 and an appeal from an 
order under Sec. 23A having now been given under Sec. 30, the words “or 
of a decision by a Board of Referees under Sec. 33A'* in this sub-section 
are now omitted. From the proviso the words “or Sec. 32"' are omitted 
perhaps because interference with an order under Sec. 32 is not authorized 
by Sec. 33 at all. 

By Part II, however, of the Amending Act VII of 1939 this sub- 
section is materially changed. When this Part will come into force this 
sub-section will become sub-section (1) and the power of reference will 
go to the Appellate Tribunal. Section 33 as amended by this Part II takes 
away Commissioner's power of review and gives an appeal to the Appellate 
Tribunal. This right of appeal is given only to the assessee. But for the 
purposes of reference, under Sec. 66, the assessee and the Commissioner 
shall stand on the same footing. They shall have to apply to the Tribunal 
requiring it to refer to the High Court any question of law arising out of 
the appellate order under Sec. 33. 

Section 66 (3) : — High Court’s power to call upon the Commissioner to 
state a case* 

There has been no change now. After Part II comes into force this 
will be sub-sec. (2) with the words “Appellate Tribunal” substituted in the 
place of “Commissioner”. 

(a) See 1922, First Schedule^ 2. as regards the applicatiem of the provisions of 
this Sectiem in cases of appeal to the Board of Referees in respect of super-tax or sur-taix 
on companies. ; v 
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Section 66 (3A) : — High Coords power to require Commitsioner to treat 
application under Sec. 66 (2) as within time. 

There has been no change now in this Sub-section. Part II adapts it 
as sub-sec. (3). 

Section 66 (4) : — High Court’s power to refer back to Commissioner a 
statement of case for additions or alterations. 

There has been no change in this sub-section now. Part II adapts it 
as sub-sec. (4). 

Section 66 (5): — High Court decision and consequent disposal of ease 
by Commissioner. 

This sub-section is also left unchanged now. Part If adapts it as 
sub-sec. (5). 

' • 

See in this connection Commissioner of Income-tax vs. I'o%n 'dy Trust 
Corporation Limited (1936), 63 LA. 408, where Sir George Rankin pointed 
out that after the decision of the High Court on the reference the Commis- 
sioner was not obliged to discontinue proceedings. It was within his juris- 
diction under Section 33 (2) to direct further inquiry if he thought such 
inquiry to be reasonable and profitable in the public interest. 

The High Court cannot compel disposal in a particular manner : 63 I.A. 
at pages 426-27. 

Section 66 (6) : — Costs of reference in the discretion of the Court* 

There has been no change in this Sub-section. Part II deletes the w'ords 
"on the application of an assessec”. 

Section 66 (7) -Payment of tax notwithstanding reference and refund 
of it with interest as result of such reference. 

The substantive portion of this Sub-section has not been changed. But 
the proviso has been changed materially. Refund may now be postponed 
until the disposal of the appeal, if any, to His Majesty in Council. 

N,B, — The High Court has not power to compel refund. See Sec. 
45 (g) of the Specific Relief Act of which the words arc taken verbatim 
from the judgment of Coleridge J., in Baron de Bode's case (1838), 6 
Dbwling 776 (792). See also Commissioner vs. Bombay Trust Corporation 
(1936),, 63 LA. 408 (427). 

Section 68 (7A) :-r-Sectioh S, Limitation Act, made applicable to applica- 
tions to JHfigh Court under sub-sections 3 and 3 A. 

There has been no change in this Sub-section. 

Section 66 (8):— -^^High CourP* defined for certain cases* 

The words "North-West Prontier Province arid” are deleted from 
clause (a). Otherwise there has been no change. : 

m 
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Analysis of the Section~ 

Reference at the instance of the Income Tax authorities — 

Section 66 (1) — empowers the Commissioner to refer a question of 
law to the High Court either — 

(1) on his own motion 

or (2) on reference from any subordinate Income Tax authority. 

The question of law must arise — 

(1) in the course of any assessment under this Act 
or (2) in the course of any proceeding in connection with assessment 
other than proceedings under Chapter VIII (offences and 
penalties — Secs. 51 to 54). 

N.B. — An assessee has no right to demand a reference under this 
sub-section, and the High Court may not compel a reference under it. See 
(;i925) Rang. 252; (1925) Pat. 352, 4 Pal. 224; (1932) Pat. 121; (1926) 
Bom. 566. But see Alcock Ashdown & Corporation Ltd. case, 50 I.A.227. 

Section 66 (4) applies to a statement of case Under this sub-section 
also. The High Court can refer back the case to the Commissioner to 
make additions or alterations therein as directed by the Court. 

Section 66 (5) lays down how the matter will be finally disposed of 
on the result of such reference: — 

(1) If the reference was made suo motu , — on his own motion — 

the Commissioner shall dispose of the case according to the 
decision of the High Court. 

(2) If the reference was made on a reference from a subordinate 

authority — 

the Commissioner shall forward a copy of the High Court 
judgment to such subordinate authority — 

(a) such subordinate authority shall dispose of the case 
according to the judgment. 

Section 66 (6) leaving the matter of costs at the discretion of the 
High Court does not apply to a reference under sub-sec. (1). Presumably 
in the case of a reference under this sub-section the High Court will make 
no order as to costs. 

Section 66 (7) is also applicable in case of reference under Sec. 66 (1). 

Reference at the instance of the Assessee — 

Sections 66 (2), (3) and (3A) provide for such references. 

Section 66 (2): — Stage at which assessee can apply for such rdference — 

(1) Order under See. 31 or 32 (disposal of appeal) has been made, 
or (2) Order under Sec. 33 has been made-— 

(o) enhancing assessment 

or (i>) otherwise prejudicial to the assessee. : i y 
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Time rlimit for iq;>pUcation<-^ 

Within 60 days of the date on which the assessee is served with noHc.e 
of. the order. 

Who can apply— 

The assessee in respect of whom the order was passed. 

Contents of Application — 

There is no standard form for application to the Commissioner under 
Sec. 66 (2). 

The application, however, should state the questions of law which the 
petitioner desires to be referred to the High Couit. See Ishar Das-Dharam 
Chand vs. Commissioner of Income Tax (1925), (1926) Lah. 168=2 

I.T.C. 12. 

Question of law to be referred — 

“Any question of law arising out of such order”. 

1. The point of law must be a question of law. Any settled point 

of law will not be a question of law. 

2. It must arise out of the order complained of. 

• N.B. — The Commissioner is to draw up a statement of the case and 

refer it to the High Court. The word ‘if refers to “any question 

of law arising out of such order” which the applicant requires him to refer 
to the High Court. “It” does not refer to the “Statement of case” as is 
obvious from the words “with his own opinion thereon”. These do not 
and cannot mean opinion on his own statement of case. 

But the question is, what is it that is necessary for the applicant to 
require the Commissioner to refer to the High Court ? Is he to formulate 
a question of law and require the Commissioner to refer it to the High 
Court, or is he simply to require the Commissioner to refer questions of 
law arising out of the relevant order without formulating them ? See notes 
below. 

Disposal of an application made under this sab«section — 

1. Commissioner may refuse to state the case on the ground that no 

question of law arises. 

2. Commissioner may reject the application on the groimd that it 

, • is — 

(o) time-barred 
or (ft) otherwise incompetent. 

3. Comtnissioner may decide the question himself in exercise of his 

power under Sec. 33. 

4. /Commissioner may state the case. . , 

: HM.—A., If the disposal be on ground ( 1 ) given above, the assessee may 
withdraw his appHcation the Ifigh Court und«:r Sec, 66 (3), 
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The High Court on being thus moved may compel the . Commissioner to - 

state a-case. ■ ■ - 

2. If the disposal be on ground (2), he may again either 
withdraw his application or move the High Court under Sec. 66 (3A) if 
the disposal was pn the ground of limitation only. The High Court on 
being thus moved may decide that the application is not time-barred. In 
such a case the Commissioner shall have to dispose of the application on 
merits, that is to say, shall proceed to dispose of it, in any of the remaining 
three ways or on the ground that it is not otherwise competent. 

,3. If the disposal be on ground (3) the Commissioner shall 
still have to state the case unless the asscssee withdraws the application 
on being informed of this decision. 

Time limit for reference — 

Within sixty days of the receipt of application made by the asscssee. 
Withdrawal of application made under the Sub-section — 

The asscssee may withdraw his application in the following cases: — 

1. When Commissioner refuses to state the case on the ground that 

no question of law arises; 

2. When Commissioner rejects the application on the ground that 

it is time-barred or otherwise incompetent ; 

‘ 3. When Commissioner himself decides the question under Sec. 33. 

N.B. — Time-limit for such withdrawal — W'ithin 30 days from the 
date on which the asscssee receives notice of the order passed by the 
Commissioner. 

Consequences of withdrawal— 

1. Asscssee gets refund of the fee paid by him. 

, 2. He cannot thereafter take steps under Sec. 66 (3) or (3A). 

Function of the High Court — ^Decision merely advisory — 

Section 51 of the Income Tax Act of 1918 by its Sub-sec (1) empowered 
tlie Chief Revenue Authority, when “a question has arisen with reference 
to the interpretatir n of any of the provisions of this Act or of any rule 
thereunder” to draw up a statement of the case and refer it {viz., the 

question) to the High Court ” Sub-section (3) laid down that “the 

High Court ..shall decide the question raised thereby and shall 

deliver its judgment thereon containing; the grounds on which such 

decision is founded and the Chief Revenue authority shall dispose 

of the case, accordingly " In Tata Iron, and Steel Company Ltd. vs. 

The Chief Revenue Authority of Bombay, [ (1923) P.C. 148= 50 1.A: 212], 
the Judicial Committee had to consider the question whether the function 
of the High Court under these provisions was merely advisory. The case 
wotV before the Judicial Corhmittee on an appeal from a jud^fent ofvUie 
High Court of Bombay on a question referred to it pnder. Sec.. 51 'of the 
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Indian Income Tax Act, 1918. On the appeal being called on for hearing, 
a preliminary objection was raised by the respondent to the eft'ect that the 
appeal was not competent inasmuch as no such appeal lay from the decision 
of. the High Court on a reference, such a decision being only advisory and 
being something in the nature of an opinion for the guidance of the Revenue 
Authorities as to how they should deal with the question referred to the 
High Court. 

The Judicial Committee in this case decided the following points : — 

(1) A judgment given on “reference under Sec. Si of the Indian 
. Income Tax Act of 1918 was not a final judgment within 

the meaning of clause 39 of the Letters Patent of the High 
Court of Bombay: 

Reference was made to Ex parte Moore (1885), 14 
Q.B.D. 627 ; Onslow vs. Commissioners of Inland Revenue 
(1890), 25 Q.B.D. 465; />artc C/tiWry (1884), 12 Q.B.D. 
342; llte Standard Discount Company vs. Olard De La 
Grange (1878), 3 C.P.D. 67; In re Knight and the 
Tabernacle Permanent Building Society (1892), 2 Q.B.D. 
13; Ex parte County Council of Kent (1891), 1 Q.B. 725 
and Attorney-General vs. De Keysets Hotel, (1920) A.C. 
528. 

(2) The use of the words ‘determine’ (Sub-section 4), ‘decide’ 

(Sub-section 5) or the direction that money paid in excess 
is to be refunded (Sub-section 7) or the awarding of costs 
against the unsuccessful party ( Sub-section 6) are not decisive 
as to whether the decision is merely advisory or not. 

(3) Where the case is referred for the “decision” or “determination”. 

of a question there is prima facie difficulty in holding that the 
order embodying this determination or decision is advisory 
but the use of those words or one of them is not decisive. 

(4) The decision, judgment or order made by the Court under Sec. 

51 of the Income Tax Act was merely advisory. 

This view has been re-affirmed by the Judicial Committee with reference 
to the present statute of 1922 in Commissioner of Income Tax vs. Bombay 
Trust Corporation, {(1936) P.C. 269=63 LA. 408]. It should be 
reiherabered that though now by Sec. 66A an appeal is expressly given 
from the decision on reference under Sec. 66, the Judicial Committee still 
holds the decision as merely advisory. 

High Coor^ 

' ’■jllie’questttm should be examined with reference to the fyllowing:-r- 

by the' provisions in this respert made 
Income Tax Act Section 66 (3^). ' ^ 



151»: ^ : tHfi lNDIAK 

. -=(2) Powers .conferred .by the provisions, contained hi r the :Specific 
. Relief Act: Chapter VI — ^'Of the enforcement of. ..Public 
duties-^Sections 45 to 51 of the Specific Relief Act. — Akack 
Ashdown & Co. Ltd. vs. The Chief Revenue Authority 
( 1923) , 50 LA. 227 ; Commissioner of Income Tax vs. Bombay 
Trust Corporation (1936), 63 I.A. 408. 

(3) Powers descending from the Supreme Court — ^powers to issue 
writs of Mandamus, Certiorari, etc. — 

(1773) 13 Geo. Ill, c. 63, by its Sec. 13, authorised His 
Majesty to establish a Supreme Court in Bengal. 

The Charter, dated 26th March 1774, establishing the Supreme Court of 
Judicature at Fort William in Bengal: Clause 4 of the Charter confers on 
the justices of the Supreme Court “such jurisdiction and authority as justices 
of the Court of King’s Bench have and may lawfully exercise ”. 

By its clause 21, the Supreme Court is given power to “award and issue 

a writ or writs of mandamus, certiorari etc., to the Courts and 

Magistrates referred to in the clause”. 

N.B. — Courts and Magistrates referred to in the clause are those 
erected and established by the Charter of Geo. II, dated 8th January, 1753. 
See in this connection I.L.R. 41 Cal. 173. 

21 Geo. Ill, c. 70, Section 8: “And be it further enacted that the 
said Supreme Court shall not have or exercise any jurisdiction in any matter 
concerning the revenue or concerning any act or acts ordered or done in 
the collection thereof, according to the usage and practice of the country, 
or the regulations of the Governor-General and Council.” 

The High Courts Act (24 & 25 Viet., c. 104) by its Secs. 8, 9, 10 and 
11 empowered the High Courts to exercise the same powers and jurisdic- 
tions as the Supreme Court. 

Power conferred by the Income Tax Statute itself — 

Section 66 (3) — It has been noticed above that the Commissioner 
may dispose of the application made under sub-sec. (2) in four different 
ways. When he disposes of the application on the ground that no question 
of law arises then and then only the assessee may move the High Court 
under this sub-section. If the disposal be on the ground that the application 
was incompetent, the assessee cannot come under this sub-section. Take, for 
example, the case of an application made from an order under Sec. 33. 
The Commissioner rejects the application on the ground that as the order 
neither enhanced the assessment nor was otherwise prejudicial to the 
assessee it is incompetent. The assessee, if he is not satisfied witih this 
disposal, cannot come under Sub-sec. (3). Nor can he come under Suh- 
seCr (3A) as that sub-section refers to . one part only of the second .iilbde 
of disposal above pointed out, namely, disposal on the ground of limitatioh 
only. It should be noticed that the power of the High Court under §ub>‘ 
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sec. (3A) is very much limited. Under this sub-section the High Court 
cannot ask the Commissioner to state a case. 

If the High Court refuses to exercise its power under Sec. 66 (3) no 
further remedy is provided for by the statute. Section 66A provides for 
an appeal to His Majesty in Council only from the decision of the High 
Court on references made under Sec. 66. It seems, however, that such a 
decision will be a final judgment within the meaning of the Letters Patent 
and as such appealable under the same. See Perose Shah Kaka Khel vs. 
Commissioner of Income Tax [(1931) Lah. 138=12 Lah. 166=5 I.T.C. 
198]. 

Power Conferred by the Specific Relief Act — 

Chapter VI of the Act contains the following provisions for the enforce- 
ment of Public duties: 


CHAPTER VI. 

Of the Enforcement of Public Duties. 

45. Any of the High Courts of Judicature at* (Calcutta, Madras and Bombay) 
may make an order requiring any specific act to be done 
Powers to order public or for borne, within the local limts of its ordinary original 
«r^^*specifi*art^° jurisdiction, by any person holding a public office, 

whether of a permanent or a temporary nature or by any 
corporation or inferior Court of Judicature: 

of India (Adaptation of Indian Laws) Order, 1937. 

Provided — 

(a) that an application for such order be made by some person v^hose property, 

franchise or personal right would be injured by the forbearing or doing 
(as the case may be) of the said specific act; 

(b) that such doing or forbearing is, under any law for the time being in force, 

clearly incumbent on such person or Court in his or its public character 
or on such corporation on its corporate character; 

(c) that in tlie opinion of the Hi^ Court such doing or forbearing, is consonant 

to right and justice: 

(d) that the applicant has no other specific and adequate legal remedy; and 

(e) that the remedy given by the order applied for will be complete. Nothing 

Exemptions from such section shall be deemed to authorize any High 

poweL Court. 

(f) *(to make any order binding on the Secretary of State, the Central Govern- 

ment, the Crown Representative or any Provincial Government); 

(g) to make any order on any other servant of the Crown, as such merely to 

enforce the satisfaction of a claim upon the Crown; or 


for ‘Port William, Madras, Bombay and Rangooh* by Governxhent 

- ^ Suba^td by G6vt« of India ( Adaptafioii of In^an liwa) Orders 1937. 
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Procedure thereon. 

If, in the last case, 
Order in alternative. 


(h) to make any order which is otherwise* expressly excluded by any law for 
the time being in force. 

46. Every application under Sec. 45 must be founded on an affidavit of the 

, person injured, stating his right in the matter of question. 

Application how made, d^rmnd of justice and the denial thereof; and the High 
Court may, in its discretion, make the order applied for absolute in the first instance, 

or refuse it, or grant a rule to show cause why the order 
applied for should not be made. 

the person. Court , of corporation complained of shows no 
sufficient cause, ^e High Court may first make an order 
in the alternative, either to do or forbear the act mentioned 
in the order, or to signify some reason to the contrary and make an answer thereto 
by such day as the High Court fixes in this behalf. 

47. If the person. Court or corporation to whom or to which such order is directed 

makes no answer or makes an insufficient or a false answer. 
Peremptory order. Court may then issue a peremptory order to do 

or forbear the act absolutely. 

48. Every order under this Chapter diall be executed, and may be appealed from, 

Execution of, an appeal ^ decree made in the exercise of the ordinary 

from, orders. original civil jurisdiction of the High Court. 

49. The costs of all applications and orders under this Chapter shall be in the 

' Costs. discretion of the High Court. 


50. Neither the High Court nor any Judge thereof shall hereafter issue any writ 
Bar to issue mandamus, of mandamus. 

51. Each of the said High Courts shall, as soon as conveniently may be, frame 

Rules to regulate the procedure under ihis Chapter; and 
Power to frame rules. until such rules are framed, the practice of such Court 
as to applications for and grants of writs of mandamus shall apply, so far as may be 
practicable, to applications and orders under this Chapter. 


Section 45 of the Specific Relief Act^ — 

The Judicial Committee in Alcock Ashdown & Co,, Ltd. vs. The Chief 
Revenue Authority of Bombay, [(1923) P.C. 138=50 I,A.. 227=28 C.W.N. 
762=39 C.LJ. 302— 47 Bom, 742], held that the High Coutt have power 
under Sec. 45 of the Specific Relief Act to direct the Chief Revenue authority 
to state a case under Sec. 51 of the Income Tax Act of 1918 where the 
latter refuses without justification to do so. In this case, the appellants, 
Alcock Ashdown and Company Limited, were called upon under the Indian 
Excess Profits Duty Act, 1919, to make a statement of their profits for 
the year 1918. Under the powers given them by the Act they elected to 
have the standard of their profits ascertained upon an average of the four 
years 1913, 1914, 1916 and 1917. They thereupon made a return of the 
average capital and the average profits of these four years and of their 
capital and profits for the year 1918, whereby they purported to show, that 
the percentage of profit for 191$ was- not in excess of the average profit 
on the average/ capital of the four standard years ; and they claimed, there- 
fore, to be exempt from excess profits duty. The Collector of Income Tax, 
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however, made an assessment upon them whereby he brought out their 
excess profits at upwards of 17 lacs of rupees on which a SO per cent, duty 
was imposed. 

The Appellants appealed to the Chief Revenue Authority and at the 
hearing of that appeal Counsel for the Appellants asked the authority to 
state a case for the opinion of the High Court, and by a letter set out the 
questions upon which they desired the case to be stated. The Revenue 
authority refused to refer the case to the High Court, being of opinion 
that the law was quite clear on the point. Thereupon the Appellants moved 
the High Court and obtained a Rule nisi calling upon the Chief Revenue 
Authority to show cause why he should not state a case. At the hearing 
of this rule nisi a question was raised as to whether the Court had any 
jurisdiction to order the authority to slate a case. This was argued before 
the High Court upon the language of Sec. 51 of the Indian Income Tax 
Act of 1918 which was made applicable to cases under the Excess Profits 
Duty Act as well. The High Court ultimately discharged the Rule holding 
that there was no serious point of law involved in this case. See (1921) 
Bom. 378, 23 Rom.L.R. 1132. 

On appeal to the Privy Council, the Judicial Committee held that the 
Chief Revenue Authority should have been ordered to state a case. Before 
the Board two points were raised: firstly, whether or not the Chief Revenue 
Authority had a duty in the circumstances to state a case, and secondly, 
assuming that the authority had that duty, whether the Court had juris- 
tion to require him to exercise it. On behalf of the Revenue reliance was 
placed upon Sec, 106 (2) of the Government of India Act (1915), and 
upon the well known general purview of Indian Legislation which excludes 
matters of revenue from the consideration of the ordinary civil Courts, 
the principle being exemplified in the case of Spooner vs. Jiiddozo (1850), 
4 M.I.A. 353, and upon a decision of the High Court of Madras in Chief 
Commissioner of Income Tax, Madras vs. North Anantapur Gold Mines, 
Limited (1921), 44 Mad. 718. 

In delivering the judgment of the Judicial Committee Lord Phillimore 
observed : ^‘To argue that if the legislature says that a public officer, even 
a Revenue Officer, shall do a thing, and he without cause or justification 
refuses to do that thing, yet the Specific Relief Act would not be applicable, 
and there would be no power in the Court to compel him to give relief 
to the subject is to state a proposition to which their Lordships must refuse 
assent. Section 45 of the Specific Relief Act enables any of the three 
High Courts to ‘make an order requiring any specific act to be done 

or forborne . .by any person holding a public office whether of a 

permanent or a temporary nature, or by any corporation or by any Court 
of JudicatureV provided that ‘such doing or forbearing is, under any law 
fof the time in force, ctearly incumbent on such person or Court iii 
h^/bir • pttblic . chara^ 
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As regards Sec. 106 (2) of the Government of India Act it was 
observed: “The order of a High Court to a Revenue Officer to do his 
statutory duty would not be the exercise of ‘original jurisdiction in any 

matter concerning the revenue' and the proceedings in this case had 

not to do with the collection of the revenue, but with the preliminiary 
assessment to ascertain what that revenue was''. 

As regards the duty of the Revenue authority to state a case, it was 
held that there would be, under Section 51 of the Income Tax Act, 1918, 
a duty to state a case if a point of law arose. 

Section 51 (1) ran as follows: — 

“If, in the course of any assessment under this Act or any proceeding in 
connection therewith other than a proceeding under Chapter 
Statement of case by vil, a question has arisen with reference to the interpre- 
to tation of any of the provisions of this Act or of any rule 

thereunder, the Chief Revenue-authority may, either on 
its own motion or on reference from any Revenue-officer subordinate to it, 
draw up a statement of the case, and refer it, with its own opinion thereon, 
to the High Court, and shall so refer any such question on the application 
of the assessee unless it is satisfied that the application is frivolous or that a 
reference is unnecessary. 

Enforcement of the exercise of Power suo motu — 

It may be noticed that the first part of this sub-section of Sec. 51 
corresponded to Sec. 66 (1) of the present Act and empowered the Chief 
Revenue authority to make a reference stto motu. Referring to this part 
Lord Phillimore observed: ‘'No doubt that part does not say that he shall 

state a case, it only says that he may. And ‘may' does not mean 

‘shall*. Neither are the words ‘it shall be lawful* those of compulsion. 
Only the capacity or power is given to the Authority. But when a 
capacity or power is given to a public authority, there may be circums- 
tances which couple with the power a duty to exercise it. To use the 
language of Lord Cairns in the case of Julitts vs. 'flic Bishop of Oxford 
(1880), 5 A.C. 214 (222) 

‘There may be something in the nature of the thing empowered to be done, 
something in the object for which it is to be done, something in the conditions 
imder which it is to be done, something in the title of the person or persons 
for whose benefit the power is to be exercised, which may couple the power 
with a duty, and make it the duty of the person in whom the power is 
reposed to exercise that power when called upon to do so*. 

“In their Lordships* view, always supposing that there w a serious point 
of law to be considered, there does lie a duty upon the Chief Revenue 
Authority to state a case for the opinion of the Court, and if he does not 
appreciate that there is such a serious point, it is in the power of the Court 
to control him and to order him to state a case**. 

Regular manner of exercise of power under Sec. 66 (3)— 

In the Alcock Askdozm case the Judicial Committee also 
decided another very important point. As has been pointed out 
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above, the High Court discharged the rule. It was contended by 
the Counsel for the respondent that the High Court had accepted 
the position that there was a question of laAv and then had gone 
on to decide it adversely to the Appellants. Their Lordships held 
this contention inadmissil:>le and observed : "If there is a point of law, 
it ought to be decided in a regular manner and upon proper materials; 
and here it should be said that the manner is not regular and that it 
is at least doubtful whether the materials are complete'*. By these observa- 
tions their Lordships meant to say that as soon as the Higli Court was 
of opinion that there was a point of law the regular manner w^ould 
have been to ask the Chief Revenue Authority to state a case and then 
on such statement decide the point. In this view when under the present 
Sec. 66 (3) a rule is issued on the Commissioner to show cause why he 
should not state a case, the High Court should not proceed to dispose of 
the point of law at the hearing of the rule, but should ask the Commissioner 
to state the case if, in the opinion of the High Court, there is a question of 
law involved in the case, and then on such statement of case being made, 
proceed to decide the point of law. Remembering that vSec. 66A gives 
an appeal to the Privy Council only from a judgment of the High Court 
delivered on a reference made under Sec. 66, there seems U) be good 
reason for this view. Otherwise, a very important point of law may be 
decided by the High Court in disposing of the rule and yet the assessee 
may not have any right of appeal to the Privy Council. 

High Court’s power of interference after the Act of 1922 — Sec. 45 (d) 
of the Specific Relief Act — 

Before leaving the above case it should be noticed that the case was 
decided at a time w'hen there was no provision in the Income Tax Act corres- 
ponding to that contained in Sec. 66 (3) of the present Act. In 7 afa Hydro- 
Electric Agency, Ltd. vs. Covimissioner of Income Tax, Bombay, [ (1934) 
Bom. 62=58 Bom. 361] the Bombay High Court had an occasion to review 
the position after the enactment of Sec. 66 (3). In this case Beaumont, 
C.J., referring to Alcock, Askdozvn & Co. vs. Chief Revenue Authority, 50 
I. A. 227, observed: “But that case was decided by the Privy Council 
on Sec. 51, Income Tax Act of 1918, and that section is differently worded 
to Sec. 66 of the Act of 1922. The whole scheme as to reference to 
the G>urt has been redrafted, and the Act of 1922 expressly deals with 
the cases in which, the Court can require the Commissioner to state a case. 
In my opinion, therefore,, it is useless to look at authorities on the former 
Act*'. A Special Bench of the Rangoon High Court took the same view in 
Commissioner vs. C. P. L. £. Chettyar Concern, [(1934) Rang. 132=12 
Rang. 322=7 I.T.C. 200], where Sir Arthur Page, CJ., pointed out that the 
assessee has no right to apply to the Court for an order in the nature of a 
mandamus under the Specific Relief Act requiring the Commissioner to state 
a “specific and adequate legal remedy" in that behalf is 
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available to the assessee under Secs. 66 (2) and (3) of the Income Tax 
Act, 1922. Referring to Alcock Ashdown & Co/s case the learned Chief 
Justice observed: “But since the enactment of the Income Tax Act of 
1922, in my opinion, he (assessee) is no longer entitled to have recourse 
to Sec. 45, Specific Relief Act, but must proceed under Sec. 66 (2) of 
the Act of 1922, which now includes also orders of the Commissioner under 
Sec. 3.V\ See also V. E. A. Cliettyar Firm vs. Commissioner f(1930), 7 
Rang. 581— (1930) Rang. 37—3 I.T.C. 436]. The contrary view taken in 
In re Abdul Kadir Marakayar & Co., [(1926) Mad. 105l:=49 Mad. 725], 
has been dissented from both by the Bombay and the Rangoon High Courts. 
See 58 Bom. 361. 

Section 45 (g) of the Specific Relief Act — 

The High Court's power of interference under the Specific Relief Act to 
enforce disposal of the case under Sec. 66 (5) or refund under Sec. 66 (7) 
is controlled by Sec. 45 (g) of the Specific Relief Act. No High Court 
has any authority to make any order on any servant of the Crown as such 
to enforce the satisfaction of a claim upon the Crown. The words of 
clause (g) of Sec. 45 of the Specific Relief Act have been taken verbatim 
from the well known judgment on mandamus in Baron de Bode*s case 
(1838), 6 Dowling 776 (792) where Coleridge, J., observed: “But, against 
the servants of the Crown, as such, and merely to enforce the satisfaction 
of claims upon the Crown, it is an establi.shed rule, and I believe, it has 
never been broken’*. The doctrine is more fully expounded in The Queen 
vs. Lords Commissioners of the Treasury, (1872) L.R. 7 Q.B, 387. The 
Court cannot claim even in appearance to command the Crown and where 
an obligation is cast upon the principal the Court cannot enforce it against 
the sen ant merely as such. 

See also Income Tax Commissioner vs. Bombay Trust Corporation 
(1936), 63 LA. 408 (427). 

Powers descending from the Supreme Court — 

Powers to issue Mandamus:— Section 50 of the Specific Relief Act 
(Act I of 1877) now takes away this power: The section says “neither 
the High Court nor any Judge thereof shall hereafter issue any writ of 
mandamus . So far as the High Courts of Calcutta, Madras and Bombay 
are concerned Sec. 45 of the Specific Relief Act empowers them to make 
orders which will secure the same result as the writ of mandamus. See 
Surajmall Brijlal vs. Commissioner, (1930) Pat. 538=10 Pat. 218. As to 
the nature of the writ see Commissioner for Local Govt. Lands and Settle- 
ment vs. Abdidhusein Kaderbhai, [(1931) P.C. 132= (1931) A.C. 652]. 

It may be noticed here that the Indian legislature has power to legislsite 
affecting the powers of the High Courts under the Letters Patents. See 
clause 44 of the letters patent (1865) of the High Court of Calcutta and 
read along with Sec. 9 pf 24 & 25 Viet, c. 404 (An Act for establishing 
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High Courts of Judicature in India) / Sec. 106 of the Government of India 
Act, 1915, Sec. 131 (3) of the Act read with Fifth Schedule; Secs. 223, 
226 of the Government of India Act, 1935. 

Powers to issue writ certiorari — 

As to the nature of this writ see Ifalshury's Lartw' of England, Vol. 10 
page.s 155, 310. 

See Island Lai Bose vs. Calcutta Corporation, 11 Cal. 275. 

See also K. R. M. Thyagaraja Chctliar vs. The Collector of Madura, 
(1936) Mad. 398, 59 Mad. 702, (1936) I."JM\. 56; In re Ramjidas Mahaliram 
n936), 62 Cal. 1011, (1936) I.T.R. 25. In re Nataraja Ayyar (1913). 
36 Mad. 72. 

The recognivsed principle is “wlierevcr any body of persons having 
legal authority to determine questions aifecting tlie rights of subjects and 
having the duty to act judicially act in excess of their authority they are 
subject to the controlling jurisdiction of the King’s Bench exercised in 
those writs” [Rex vs. Electricity Commissioners, (1924) 1 K.B. 171 at 
page 204, per Atkin, L.J.]. 

High Court to decide only when preliminaries laid down in the Section 
are complied with — 

The High Court should require, before it seeks to entertain any 
question under Sec. 66, that the preliminary requirements of the section 
are strictly complied with. The stringency of those requirements is clearly 
deliberate. It is the intention of the enactment that the High Court is 
not to be flooded with such applications. The object is salutar}-' and should 
be enforced: The Trustees Corporation (India) Limiied vs. Commissioner, 
[(1930) P.C. 151 = 57 LA. 152=34 C.W.N. 709]. In this case the Com- 
missioner of Income Tax stated a case under Sec. 66 (3) as directed by 
the High Court referring a question of law. On the matter coming before 
the High Court for hearing that court made an order purporting to be 
made in pursuance of Sec. 66 (4) of the Act directing the Commissioner 
to deal in particular with a further question and to find further facts and 
generally to amend the case. The Commissioner, after a further hearing 
of the parties, stated an additional case and submitted to the court two 
further questions. Their I,ordships of the Judicial Committee dealt only 
with the original question and made the above observ^ations deprecating the 
procedure by which the other two que.stions were introduced,- It should 
be noticed that Sec. 66 (4) does not empower the High Court to frame 
any additional question and demand a statement of case on that que.stion. 
It empowers a reference back only when the question raised by the 
statement of case cannot be satisfactorily determined on the statement 
made. ' 

PreliminaiHlie^P 

; See* 66 (4)^Por ^ suo motu 6r on reference from subordinate 

vauthpril;ie$;-^--y 
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The Commissioner must thake the reference. The question of 
law must be raised by the statement. The High Court can also 
require to be satisfied whether the question of law referred arises 
in the course of any assessment under this Act or any proceeding in 
connection therewith. 

Sec. 66 (2)— F or reference as required by the assessee: — 

1. The Commissioner must be required by the asscs.see to refer the 

question. 

2. The Commis>sioner must refer the question. 

The High Court is to decide the question referred: — 
Section 66 (5). 

If the statement of case is not sufficient to determine 
the question satisfactorily the High Court may call for 
additional statement — Section 66 (4). This sub-section, 
however, does not authorize the High Court to frame any 
new question and demand statement relating to such question. 

Section 66 (3) again empowers the High Court to compel 
reference only on the application of the assessee. 

Sec. 66 (3) — Enforcement of reference by the High Court : 

The High Court cannot exercise this power suo motu. Power 
of interference again is limited to cases where the (Commissioner 
disposes of the application under Sec. 66 (2) on a particular ground. 

Question of law to be referred — 

Section 66 (2) lays down the following requirements for a reference 
to the High Court: 

1. These must have been an order — 

(a) under Sec. 31 or Sec. 32 [i.c,, on appeal) 
or (b) under Sec. 33 — 

(i) enhancing an assessment 
or (if) otherwise prejudicial to the assessee. 

For (ii) see — 

V enkatdchalam Chettiar vs. Commissioner (1934), 58 Mad. 
367=1935 I.T.R. 55; Dhani Ram-Ram Gopal vs. Com- 
missioner of Income Tax, (1936) Lah. 961 = 1936 I.T.R. 384; 
Empress Mills vs. Commissioner of Income Tax, (1937) Nag. 
154—1937 I.T.R. 267 ; Trimbak Totaram vs. Commissioner of 
Income-tax, (1938) Nag. 16=1937 I.T.R. 596; Indarchand 
Kagriwal vs. CommiSsSioner of Income Tax, 1939 I.T.R. 506. 

But see Voora Sreeramulu vs. Commissioner, I.L.R. (1939) Mad. 
358=A.LR. (1939) Mad. 709=1939 I.T.R. 263. 

See also under Section 33. ' 

f 2. There must be an application by the assessee in respect of tyhom 
the order was passed; 
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(o) ,,the application must b§ accompanied by a fee of one hundred 
rupees. 

The application must require the Commissioner to refer to 
the High Court any question of law-- 

(a) any question of law arising out of the order complained 
of — 

The Commissioner is to draw up a statement of the case and 
refer it (ciuestion of law) to the High Court, 

N.D . — Strictly speaking, the Commissioner is to refer the 
question of law he is required to refer by the asscssee. 

There are time limits for making the application and also for 
staling the case. 

Who is to frame the question of law — 

From the above analysis it is clear that only a question of law can be 
referred to the High Court and that the question to be referred must be 
one arising out of the order or orders complained of. Remembering that 
the reference under this sub-section is to be made only being so required 
by the assessee a question arises as to who is to frame the question of law* 
to be referred. It seems that the question must be framed Dy the assessee 
and the Commissioner is to refer only the question which he is so 
required to refer. At least, this is the view taken by some of the High 
Courts in India. Sec Devidas Madan IM vs. Commissioner of Income 
Tax, U. P, (1933), 7 I.T.C, 132, 

As there is time-limit within which the assessee must apply under 
Sec. 66 (2) requiring the Commissioner to refer the question of law’ to 
the High Court it would follow that if it is incumbent on him to frame 
the question to be referred he must raise the question within that time- 
limit. He may nor be allowed to raise any question not raised by him 
wdthin the time-limit prescribed by the section. 

See P. Thinivengada Miidaliar vs. Commissioner of Income Tax 
(1927), (1928) Mad. 889=55 M.LJ. 19=2 I.T.C. 514; Lalla Mai Hardeo 
Das Cotton Spinning Mills, (1923), 46 All. 1 = (1924) All. 137=1 I.T.C. 
266 and In the matter of Makham Lai Ram Sarup (1924), (1925) All. 
298=1 I.T.C: 416; S. A, Subbiah Iyer vs. Commissioner of Income-tax 
(1930), S3 Mad. 510=58 M.LJ. 581 = (1930) Mad. 449=4 I.T.C. 345; 
A. K. A. C\ T. V. Chettyar Firm vs. Commissioner of Income-tax (1928), 
6 Rang. 492= (1928) Rang. 281=3 I.T.C. 213; Commissioner of Income- 
tax vs. P. K. N, P. R. Chettyar Firm (1930), 8 Rang. 209= (1930) Rang. 
78=4 I.T.C. 340; In te Ishar Das Dharam Chand (1925), 7 Lah. 476= 
(1926) Lah. 168=2 I.T.C. 12; /w re Radhey Lai Bedmukund Cr ors. (1930). 
52 All. 991=1(1931) All. 23=4 LT.C. 454; Thirkamji Jiwandas vs. Com- 
missioner o^I^onije-ial^ (1925), 4 Pat. 224= (1925) Pat. 352; Comww- 

i. H. Chettyar Concern (1934), 12 R|^g. 
l^= (1934J -Rang^^ I.T.R. 201; Sana Ram Nihal Chmd^vs. 


3. 


4. 


5. 
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CommissiQncr (19352 Lali. 727—1934 I.T.R. 489; Som 

Chxand Mahtk Cliand vs> Commissioner of Income-tax, LL-lt. (1938) Lah. 
477=A.LR. (1938) I,ah. 545 = 1938 LT.R. 297; In re Babitlal Rajgharia, 
(1938) Cal. 168=1S)36 I.T.R. 148; Abba Dada & Co. vs. Commissioner of 
IncomMax, (1938) Rang. 435 = 1938 I.T.R. 470. 

It may be noticed in this connection that thongl) it is incumbent on the 
. asscssce to raise the question of law on which he 

quired desires to have a decision of the High Court the 

actual framing of the question may not be equally 
obligatory on him. If he raises the substantial question and if the question 
arises out of the order complained of it will be for the Commissioner to 
give it the legal shape. 

See Vadilal Lalhthliai Mchia \'s. Commissioner of Income Tax, Bombay 
1(1934), 59 Bom. 405=(1935) Bom. 170=9 I.T.C. 90], where Beaumont, 
C.J., observed: “Under Sec. 66 (2) the assessee is not required to for- 
mulate precise questions of law, a task which few laymen are competent 
to perform. What he has to do within the required time is to require 
the Commissioner to refer to the High Court any question of law arising 
out of the order or decision of the As.<islant Commissioner, and then the 
Commissioner has, within sixty day.^, to draw up a statement of the case, 
and refer it wdth his own opinion thereon to the High Court*'. 


This seems to follow also from the observation of the Judicial 
Committee in the Durhhanga case [60 l.A. 146= (1933) P.C. 108] that it 
is for the Commissioner to slate formally the questions which arise. 

See also In re Krishna Kxvmar (1930). 58 Cal. 906= (1931) Cal. 543 
= 35 C.W.N. 312 where Rankin, C.J., ex{)resse(l the view that if the Com- 
missioner thinks that there is a \Hm\t of law i>roper to be I'eferrcd he is not 
bound to refuse merely by reason that the assessee has not framed it 
properly. 

In some cases it has also ))ceri hekl that even the High Court can 
frame the question properly provided, of course, that by proceeding to so 
frame the question it docs not really raise and decide a new question that 
has not been referred to it by the Commissioner. 

Sec Commissioner of Income-tax vs. D. N. Mehla, (1935) 
Bom. 167=7 I.T.C. 456=1935 I.T.R. 147; Commissioner of Income-tax 
vs. National Mutual Life Association of Australasia (1931), !§5. Bom. 637 
= (1931) Bom. 448=5 I.T.C. 238 relied on; Ditta Ram vs. Commissioner 
of Income Tax, (1937) Uh. 814=1937 I.T.R. 502. 


Whether High Court can decide any question of law — 

In some of the cases a view has been- taken that it within the 
competence of the High Court to deckle any question of that may 
ari$e from the statement of the case made by Con^ii^ 

Ih^^^he High Court's power is not limited to answ^fli^ 
foti^fiiulated by the Commissioner. Stt 
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vs. Commis$io\ier of Income-tax, LL.R. (1938) Lah. 10=A.I.R. 
j(1937) Lah, 721 ==1937 LT.R. 464; Shiva Prasad Gupta vs. Commissioner 
of Income-tax, (1929) AM 819=3 LT.C. 406; In re Kajori Mal-Kalyan 
Mai, (1930) All. 209=3 LT.C. 451; In re Ganga Sagar (1930), 53 All. 
451 = (1931) All. 417=5 I.T.C. 142; Commissioner of Income-tax vs. 
National Mutual Life Association of Australasia, Ltd. (1931), 55 Bom. 637 
= (1931) Bom. 448=5 I.T.C. 238; In re Bhagwati Prasad (1932), 54 All. 
496= (1932) All. 390=6 I.T.C. 105; Commissioner of Income-tax vs. 
National Mutual Association of Australasia, Lid. (1933), 57 Bom. 519= 
(1933) Bom. 427; Biradhmal Lodha vs. Commissioner of Income-tax 
0933), 56 All. 504=(1934) All. 217=1934 I.T.R. 164; Commissioner of 
Income-tax vs. Dhakeszi,.ar Prasad (1935), (1936) Pat. 295 = 1936 I.T.R. 
71 ; Commissioner of Income-tax, Bombay vs. Indian Relief and Benefit 
Insurance Co., Ltd., (1939) Sind 301 = 1939 I.T.R. 341. 

See also Commissioner of Income-tax vs. Jainarain Motiram, (1929) 
Nag. 243. 

It seems that in these cases the vyords “questions of law raised thereby” 
as used in Sec. 66 (5) were taken as equivalent to ''arising from the state- 
ment”, The Judicial Commissioners of Sind in Commissioner of Income-tax 
vs. Indian Relief and Benefit Insurance Co., Lid., (1939) Sind 301, ante, 
while so holding, referred to two decisions of the Judicial Committee, 
[namely, Commissioner of htcome-tax vs. Kameshwar Singh of Durbhanga 
(1933), 60 LA. 146, and Commissioner of Income-tax vs. Khemchand 
Ramdas (1938), 65 LA. 236] as autliorities for this view. It may be 
pointed out, however, that those decisions of the Judicial Committee do not 
in any way support the view and it is difficult to ignore the difference in 
meaning between “arising from” and “raised thereby”. Din. Mohammad, 
J., in a later case of Messrs. Som Chand-Maluk Chand vs. Commissioner, 
(1938) Lah. 545, took a view different from the one expressed by him in 
Ganga Ram Balmokand vs. Commissioner, (1937) Lah. 721, and held that 
the jurisdiction of the High Court under Sec. 66 (3) is confined only to 
those matters which are contained in the application made to the Com- 
missionef under Sec. 66 (2) and that it is only in relation to such matters 
tliat the refusal of the Commissioner to state the case can be investigated 

by the High Qpurt. 

* ;• ■ 

Ccmmissiondlr has right to refer question not raised by 
■sasessee— ■ ' , ■ 

ThO to be considered in this connection in; though tlte 

Ccmintiri^bnef Is not bound to refer any question of law which he is not 
required by.^^l'assessee to refer, whether lie has a ri^^t to sn rdFer a 
tjtoqijtiibB ;«sfiess^ The- requirerhent of ' Sub>sec;. ;Xi)' . 
is' requires 'the 'Cptniptssioner tOi^refer,^^;'' 

Commttsioner- sh.Sir'r4^cr^il^'. 

■, ■ contended .'language: ' ' 'it; ,■ 



^;530 THE INDIAN INCOME-TAX ACT (S. 64 . 

is hdt only the Commissioner's duty to refer only the question raised by 
the assessee but the sub-section does not empower him to refer an}^ other 
iquestion. Of course, if he so desires, he may refer any appropriate question 
in exercise of his power under Sub-sec. (1), But that reference will not 
be a reference on the application of the assessee and it seems that the cost 
of such reference shall have to be borne by the Commissioner. See Sec. 
66 ( 6 ). 

Some of the High Courts have taken the view that even on the applica- 
tion of the assessee under Sub-sec. (2) the Commissioner can refer '’any 
question of law" arising out of the order complained of by the assessee, 
though the particular question has not been niised by the assessee or has 
not been raised by him in that particular form. See Vadilal Lallubhai 
Mehta vs. Commissioner of Income-tax 1(1934), 59 Bom. 405= (1935) 
Bom. 170=1935 I.T.R. 152=9 I.T.C. 90 (footnote)] where Beaumont, C.J., 
observed: ''In Narayan Atmaram Patkar vs. Commissioner of Income- 
tax, (1934) Bom. 378=7 I.T.C. 207=1934 I.T.R. 486 this Court laid down 
that an assessee requiring the Commissioner to refer questions of law to the 
Court ought to formulate those questions. That is a rule of practice based 
on considerations of convenience, and designed to protect the Court from 
unnecessary applications under Sub-sec. (3) ; but the Commiiifsioner is not 
bound to refer only the questions so formulated. In practice, in a refer- 
ence under Sec. 66 (2) the Commissioner seldom refers to the Court ques- 
tions in the exact terms formulated by the assessee. He raises the questions 
which in his view arise, and expresses them in his own language." 

The more correct view, however, seems to l>e that under Sub-sec. (2) the 
Commissioner's power of reference is limited to the question raised by the 
assessee though it may be open to him to frame the question in the proper 
form. 

Before leaving this point it will be pertinent to notice that the posi- 
tioh in the matter of reference under the corresponding English statute 
is materially different and consequently the English decisions will serve 
no useful purpose for deciding cases under the Indian statute. Sec. 149 (1) 
Ib) of the English Income Tax Act, 1918, corresj^nds to Sec. 66 (2) of 
the Indian statute. Rut under the former provision the person applying 
need only "require the Commissioner to state and sign a case for the opinion 
of the High Court thereon". He need not raise any question of law. 
Even Sec. 149 (l)(d) of the English statute which provides for the state- 
ment of case does not require the framing of any question of law. Sec. 149 
(2) (a) .says:* "The High Court shall hear and determine any question or 
questions of law arising on the case," So the matters remain open and 
elastic till the statement reaches the High Court. But evenifeere it has been 
held that a line not taken before the Commissioner^ cannot be allowed to 
be taken later. See Elliott vs, Guastavino (1924), © T.C. %32, See al$0 
Eickks vs, Poulsham, (1923) 2 K.B, 413, (1924) 1 JC3. 323, ; (1925) 
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458 ; Sungei Rinching Rubber Co., Ltd. vs. Commissioners of Inland Reve- 
nue, 94 LJ. K.B.D. 865; Bray vs. Justices of Lancashire (1889), 2 T.C. 
426 at pp. 430-31, per Esher, M.R. 

High Court bound by Findings of Fact — 

It has been noticed above that what is referred to the High Court for 
decision is “any question of law arising out of such order’’ {i.e., the order 
under Sec. 31 or 32 or under Sec. 33) — Sec. 66 (2)-^ — and what the High 
Court is to decide is “the question of law raised thereby” (i.e., by the 
statement of case) — Sec. 66 (5). It seems to follow from this that the 
facts, if found by the authorities making the orders complained of, shall 
be final. The High Court is to decide the question of law only and the 
question of law must be the one arising out of such order. Questions of 
fact on which the order is based therefore are to remain intact and it is 
only to be seen w^hether on those facts the question of law sought to be 
raised does arise or not. It might have been contended that it is not open 
even to the Commissioner to find a new set of facts for the purpose of 
drawing up the statement of the case. He is to draw up the statement 
only for the purpose of referring a question of law arising out of the order 
complained of and must, therefore, take the facts as they are found by 
that order. As the Commissioner is empowered by Sec. 66 (2) to exercise 
his power of revision under Sec. 33 and as he is required to draw up a 
statement of the case it seems to be the more reasonable view to hold that 
the Commissioner can arrive at his own findings of fact and that such 
findings of fact will be binding on the High Court. See In re Commercial 
Properties, Ltd. (1928), 55 Cal. 1057= (1928) Cal. 456=3 T.T.C. 23; In re 
Messrs. Sadaram Puranchand, (1931) Cal. 729=5 I.T.C. 459; Chokhey Lai 
Murlidhar vs. Commissioner of Income Tax, (1932) All. 471: Piyare Lai 
& ors. vs. Commissioner of Income Tax, (1933) Lah. 827=7 I.T.C. 31. 

What is a question of law — 

The following observations collected from the various English decisions 
will be helpful in deciding w^hat is and what is not a question of law. It. 
should, however, be remembered that while under the English law- a state- 
ment of case being made, the High Court is to determine ‘any 
question or questions of law arising on the case’^ under the Indian 
Statute the function of the High Court is only to decide the question 
of law raised by the case. English decisions, therefore, will not be 
of much assistance in determining which question or questions the 
High Court can decide on a case being stated. Even under Sec. 66 (3) of 
the Indian Tncojlfee Tax Act the High Court, it seems, can ask the Commis- 
sioner to state and refer, a case only on such question or questions as had 
been raised byHhe as^ess^^ application to the Commissio;ier unde^ 
Sec. 66 (2). See notes 1 
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Fact as distinguished from law — 

The Principles governing the Intervention of the High Court in a 
Finding of the Income Tax Authorities, 

“Upon questions of fact the Commissioners are final. But when there 
is involved in a finding in fact the interpretation of an expiession in an 
Act of Parliament it is within our jursdiction to determine as a matter 
of law whether the statute has been misinterpreted. It is clearly our duty 
to intervene when the expression in the statute is one which is defined by 
statute or by judicial decision, or is one, the meaning of which is capable 
of clear judicial definition But when a statute uses ordinary non- 

technical language describing a certain person or thing In general or 
ambulatory terms, and it becomes merely a matter of impression or opinion 
whether, in relation to tlie special circumstances, a person or thing falls 
within the expression, the tendency of the law is to treat a finding upon 
the matter as a finding in fact^' [Reid vs. Commissioners of Inland Revenue 
(1926), 10 T.C. 673 ( 680-81), per Lord Sands]. 

The proper inferences to be drawn from admitted facts may involve 
legal considerations. [Scottish Pro'indeni Instiiniion vs. Allan (1901), 4 
T.C. 409 (416) ; Scottish Provident Institution vs. Aiian, (19C3) A.C. 129 
^4 T.C. 591 (592)]. 

Compare, Lachmeshzvar vs. Mainvar (1892), 19 I.A. 48, Balaram vs. 
Shyamacharan (1920), 24 C.W.N. 1057, Sabal Singh vs. Salik Ram (1922), 
44 All. 602; Msst. Beti vs. Sikdar Singh (1928), 50 All. 180; Ram Copal 
vs. Shams Khaton (1893), 19 I.A. 228 (232). 

The proper legal effect of a proved fact is essentially a question of 
law’^ \Nafar Chandra Pal vs. Shiikur (1918), 45 I.A. 183; Dhannamal 
Matisagar (1927), 54 I.A, 178], 

Where from a certain set of facts an inference of another fact is 
drawn no question of law^ is involved in it [Kasinath vs. Murari (1920), 31 
C.L.J. 501]. 

It is, as a rule, a point of law whether there is evidence on which a 
certain finding of fact can be made. [Neva Zealand Shipping Company, 
Ltd. vs, Stephen (1906-7), 5 T.C. 553 (566)]. 

if the Commissioners find something as a fact the Court is entitled to 
look and see whether there were materials on which they could properly 
find it [English Crown Spelter Co., Ltd. v. Baker (1908), S T.C. 324 (334) ; 
American Thread Company vs. Joyce (1913), 6 T.C. 163]. 

Compare, Ananga Manjari vs. Tripura Sundari (1887), 14 LA. 101 
(110); Hetnam vs, Brajendra (1890), 17 LA. 6S (69) ; Shivahasana 
Sangappa (1905), 31 I.A. 154; Damu^^a vs. Abdul Samad4m9), 46 I.A.; 
140; Midnapur Zemindary Co, Ltd, vs, .Unia Charan, (1923) E.C. 187, 
29 C.W.N. 131; Balanki Routh vs. Sri Kunjabclmri Del (1%7), 6 PaL" 
698 (F.B0. 
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If the Commissioners find a fact the High Court cannot question the 
finding unless there is no evidence to support it. If, however, the Com- 
missioners state the evidence which was before them and add that upon 
such evidence they hold that certain results follow, it is open to the Court 
to say whether the evidence justified what the Commissioners held 
[Stanley vs. Gramophone and Typewriter Ltd., (1906) 2 K.B. 89=5 T.C. 
358 (374); Bonner vs. Basset Mines Ltd. (1912), 6 T.C. 146 (150); 
American Thread Company vs. Joyce (1913), 6 T.C. 163]. 

See also per Sankey, J., in Commissioners of Inland Revenue vs. 
Maxse (1918) 2 K.B. 715; 12 T.C. 41 (53). 

A finding of the Commissioners based on a misapprehension cannot 
be looked upon as a distinct finding upon a question of fact upon wthich 
there is no appeal [Merchiston Steafnship Co. vs. Turner (1910), 5 T.C. 
520 (528)]. 

Compare, Govind vs. Vithal (1896), 20 Bom. 753; Mathar Singh vs. 
Ranbajs Singh, (1921) All. 212. 

The expression '‘question of fact'* and "conclusion of fact*' is a term 
of art well known in a certain class of Revenue case, the judicial incidents 
(;f which are well known [American Thread Co. vs. Joyce (1911), 6 T.C. 
1(18)1. 

By a recital of all the evidence the Commissioners cannot invest the 
Court with authority to determine a question of fact. {Cape Brandy 
Syndicate vs. Commissioners of Inland Revenue, (1921) 1 K.B. 64; 12 

T. C. 358 (364)]. 

The Court cannot answer a question of law which depends upon a 
conclusion of facts not found [Edwards vs. “Old Bushmills” Distillery Co. 
ltd. (1925), 10 T.C. 285 (296)]. 

A findinjf in fact that a particular exi^enditure is a capital expenditure 
does not necessarily foreclose consideration of the matter by the Court 
[Lothian Chemical Co. vs. Rogers (1926), 11 T.C. 508 (522)]. 

Where a finding of fact relates to two items and, as regards the one 
has to be abandoned as manifestly wrong in law, the same finding, as a 
legitimate finding of fact to cover the other item, may be justifiably called 
a little suspect [Baker vs. Mabie Todd & Co. Ltd. (1927), 13 T.C. 235 
(242)]. 

Tt is impossible to reconcile the various statements of high authorities 
on the division between fact which is unappealable and law which is 
appealable [Rees Roturbo Development Syndicate Ltd. vs. Ducker, (1928) 
l-K.B. 506; 13 T.C. 366 (390), /-(rr Scrutton, L.J.]. 

:A finding of fact is- unappealable if there was evidence on w'hich the 
finding could be made, even if the Court would not have made such a 
finding. 

- : Dur vs. Jawahir Singh ( 1891 ) . 17- 1. A, vl22 ; 

State (1929), 56 I.A. ^3; 
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Sukul vs. Musst Nandu (1892), 19 LA. 1 (3) ; Ramji vs. Ram Kishore 
(1929), 56 I.A. 280; Lakhinarayan vs. Jadunath (1894), 21 LA. 39; 
Fazlkarim vs. Maula Bux (1891), 18 LA. 59. 

The Commissioners are judges of the facts and also of those more or 
less discretional^’ questions of impression or opinion, which are taken on 
questions of fact [Commissioners of Inland Revenue vs. Hyndland Invest- 
ment Company Ltd. (1929), 14 T.C. 694 ( 700), per Lord Sands]. 

If it were necessary to balance conflicting estimates of value or price 
or to weigh conflicting valuations of property, the Court would decline 

to disturb the determination of the Commissioners 'fhe question 

of law is: is there legal evidence adequate to support the detennination 
of the Commissioners [/. and M. Craig Ltd vs. Cotv per thwaitc (1914), 13 
T.C. 627 (666-7), /jcr Lord President (Strathclyde)]. 

A finding of the Commissioners based on a misunderstanding of a 
decision of the Court in another case is not conclusive as a question of 
fact [Commissioners of Inland Revenue vs. Sir H. C. Holder (1931), 16 
T.C. 540 (555) ; (1931) 2 K.B. 81]. 

1'he only question for the court on a finding of fact is whether there 
was any evidence upon which it could be found [Whelan vs. Dover Harbour 
Board (1933), 18 T.C. 555 (562) ; ibid,, at p. 567]. 

It is the Court's function to interfere only wdiere the conclusion come 
to by the commissioners is one on mixed questions of fact and law, or 
clearly invites a decision on a point of law^ [ibid., 18 T.C. at p. 567] . 

It is an error of law if a finding of fact is arrived at with no evidence 
to support it ; it is not an error of law to arrive at a finding of fact wdiere 
there is evidence both ways [Montague Burton, Ltd. vs. Comniissiojters of 
Inland Revenue (1933-36), 20 T.C. 48 (58)j. 

Instances of matters of fact — 

The carrying on of trade is a compound fact, not a matter of law 
[Brichsen vs. Last (1881), 4 T.C. 422 (423) ; Wcrle vs. Colquhoun (1888), 
L: T.C. 402 (413) ; Grainger & Son vs. Gough, (1896) A.C. 325; 3 T.C. 
462 (472). 

There is no rule of law as to the proper w’ay of making an estimate. 
It is a question of fact and figure w^hether the way of making the estimate 
in any case is the best way for the case [Sun Insurance Office vs. Clark, 
(1912) A.C. 443; 6 T.C. 59 (77)]. 

The question what is or is not profit or gain niust primarily be one 
of fact, and of fact to be ascertained by the tests applied in ordinary 
business [ibid., 6 T.C. 59 at pp. 78, 80]. 

The question whether a disbursement is ‘Svholly or exclusively laid 
out for the purposes of the trade” is one of fact [Ushers Wiltshire 
Brewery Ltd, Bruce, (1915) A.Ci 433 ; 6 T,C* 399 at pp. 435, 440; 
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Commissioners, of Inland Revenue vs. Scottish Central Electric Power Co. 
.(1931)., 15 T.C. 761 (782)]. 

The question whether the principal business of a company consists 
in the making of investments is a question of fact for the commissioners 
[Lincoln Wagon and Engine Co, vs. Commissioners of Inland Revenue 
(1921), 12 T.C. 494 ( 502)]. 

Partnership or no partnership is a question of fact [.Morden Rigg 
And Co, & R. B, Eskrigge & Co. vs. Monks (1923), 8 T.C. 450 (464)]. 

A trade, or exercising a trade, is priina facie a question of fact 
[Wileock vs. Pinto Co. (1924), 9 T.C. Ill (132) ; (1924) I K.R. 304; 
(1925) 1 K.B. 30]. 

The question whether a trade is exercised in the United Kingdom is 
a question of fact [Maclaine vs. Eccott, (1926) A.C. 424=10 T.C. 481 
(574)]. 

A finding that a person is ordinarily resident in the United Kingdom 
is prima facie a finding in fact [Reid vs. Commissioners of Inland Revenue 
(1926), 10 T.C. 673 (680)]. 

As to how far a decision of the Commissioners that a body was 
established for charitable purposes only would be a finding of fact binding 
^upon the Court, see General Medical Council vs. Commissioners of Inland 
Revenue [(1928), 13 T.C. 819 (844)]. 

The distinction between a mutual improvement society and a society 
for the general advancement of knowledge is a question of fact [Geologists* 
Association vs. Commissioners of Inland Revenue (1928), 14 T.C. 271 
(274)1. 

Whether a person spending a good deal of time in this country but 
without any settled home is resident here is a question of fact. [Kinloch 
{Mrs, M.) vs. Commissioners of Inland Revenue (1929), 14 T.C. 736 
(739)]. 

Whether or not an item of extraordinary expenditure falls to be treated 
as capital expenditure 's a question of fact [Hyam vs. Commissioners of 
Inland Revenue (1929), 14 T.C. 479 (488); Anglo-Persian OH Co. vs. 
Dale (1931), (1932) 1 K.B. .124; 16, T.C 253 (274)]. 

. The question whether or not there has been a “succession” is' primarily 
a question of fact [IVilson and Barlow vs. Chibhett (1929), 14 T;C. 407 
( 412 )], _ .. 

Whether a trade has or has not been newly set up is a pure question 
of , fact Fry vs. Burma Corporation Ltd. (1929), 15 'T.C. 113 (128) ; 
iW., (1930), 15 T.C. at p. 144; (1930) A.C. 321 6* G. Kinemas Ltd. 
vs, Cbojfe (1933), 18 T.C. 116 (121)]. 

Whether or not a partnership exists (s pri.ma 'fadje a matter entirely 
pi fact [CoffiMissiomrs of . Inland Roveme vsj. fVUlktntJlon (1928), 14 
33$. ( 339 ) 1 ;: John Gtn'dner dwl Sr €d:; vs. Commsh 

HoHtfs df iMiind li^mue (1930), 15 T>C. 6w (610)]. 
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, Whether a person is an occupier or not is a question of fact and not 
of law [Lady Miller vs. Commissioners of Inland Revenue (1930), 15 
T.C, 25 (79) ; (1930) A.C. 222]. 

The question “whether a school is a public school” is open for decision 
as one of f&ct [Ereaut vs. Girls' Public Day School Trust (1930), 15 T.C. 
529 ( 564) ; (1929) 2 K.B. 274]. 

Whether there is a partnership or not, or whether a particular transac- 
tion is a joint adventure or not, is a question of fact [John Gardner and 
Bowring Hardy vs. Commissioners of Inland Revenue (1930), 15 T.C. 
602 (610) ; F. A. Lindsay, A. E. Woodward & W. Hiscox vs. Commis- 
sioners of Inland Revenue (1933), 18 T.C. 43 (54, 56)]. 

Whether the residue of an estate has been ascertained is a question 
of fact [Commissioners of Inland Revenue vs. Sir Aubrey Smith (1930), 
15 T.C. 661 (676) ; (1930) 1 K.B. 713]. 

Whether assent to a bequest has been given by an executor or not is 
a pure question of fact [ibid., 15 T.C. at p. 678]. 

Whether a person is, or is not, engaged in a trade is a question of 
fact. [Commissioners of Inland Revenue vs. Scottish Automobile and 
General Insurance Co. Ltd. (1931), 16 T.C. 381 (388)]. 

Whether land is or is not occupied as a garden for the sole of produce 
is a question of fact [Monroe and Cobley vs. Bailey (1932-33), 17 T.C. 
607 (617; 620 ; 622 ; 623)]. 

The question whether an administrator has assented to the taking effect 
of his beneficial interest as next-of-kin and to the determination of his 
holding as an administrator is a question of fact [Commissioners of Inland 
Revenue vs. Wahl (1931), 17 T.C. 744 ( 748, 755, 760, 761)]. 

Where you have to look into a man’s mind for his actions and to put 
an interpretation upon his actions, it is a difficult problem to decide, and 
it is a question of fact not of law [ibid., 17 T.C. at p. 756]. 

Whether or not a person is proprietor of a business is a question of 
fact [Berry vs. Commissioners of Inland Revenue (1933), 18 T.C. 193 
(197)]. 

Whether outlay is from fixed or circulating capital is a question of 
fact [Golden Horse Shoe [New) Ltd. vs. Thurgood (1933), 18 T.C. 280 
(298) ; (1934) 1 K.B. 548], ' 

Whether sums remitted from abroad are income or capital is, a question 
of fact. [Kneen vs. Martin (1934), 20 T.C. 33 (43)]. 

Whether land is or is not occupied as a garden for the sale of produce 
is a questiem of fact. [Dennis vs. Hick (19^5), 19 T.C, 219 (229)].,, ' 

The question of occupation (of land) is one of fact. [.Calmer vs. 
AUanson (1935), 19 T.C. 293 (300)]. 

The question whether of not there has been a succession .is p^irifjr 
a question of fact. [Malayalem Plantations Ltd. vs. C/ori (1935)719 
T.C. 314 (323)J. , V : 
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s, 

Whether a company has distributed “a reasgiiable part of its income” 
is purely a question of fact. [Carnarvon Estates Co. ^'s. Commissioners 
of. Inland Revenue (1935) 19 T.C. 643 (650)]. 

Instances of matters of law — 

The question whether a school is a charity school is a question of law. 
[Southwell vs. Governors of Holloway College (1895), 3 T.C. 386 (389)]. 

As to the extent to which questions of law can arise in determining 
what is profit or gain, see Sun Insurance Office vs. Clark, (1912) A.C. 
443; 6 T.C. 59 (78). 

The method on which the accounts of a registered company are to be 
kept is one of principle and therefore of law \J. and M. Craig Ltd. vs. 
Cozvperthwaite (1914), 13 T.C. 627 (667)]. 

Whether or not a particular sum is deductible from the gross amount 
of profits in the computation of assessable profit is a que.stion of law. 
[Comfnissioners of Inland Revenue vs. Alexander Vo7i Glchn & Co. (1920) , 
12 T.C. 232 (242)1. 

“I cannot conclude, as a matter of law, from the circumstance that 
during the daytime he worked all the time for one house of business at 
a salary and in the evening worked on a commission basis, that they must 
be two separate employments” [EUioit vs. Guasfavino (1924), 8 T.C. 632 
(635), per Rowlatt, J.)]. 

Whether a particular activity is a trade or business within the meaning 
of Schedule D (of Englisih Act) is a question of law; but whether a 
company or trader is carrying on one trade or two depends upon the facts 
[IJoTJoden Boiler and Armaments Co., Ltd. vs. Stewart (1924). 9 T.C^ 205 
(215)]. 

The question whether or not a purpose is a charitable purpose is not 
a question of fact [Commissioners of Inland Revenue vs. Temperance 
Council (1926), 10 T.C 748 ( 752)1. 

It is in all cases a question of law whether there wa.s any evidence 
at all on which the conclusion reached by the Commissioners can be sustained 
[Morley v^. Lawford & Co. (1928), 14 T.C. 229 (242)]. 

The way in which, in a trading account, money recovered under an 
insurance policy is to be dealt with is a matter of law. [Green vs. /. 
GKksten Son, Ltd. (1928), 14 T.C 364 ( 379); (1928) 2 K.B. 193; 
(1929) A.C 381]. 

It is not a point of law to say that Commissioners had no riglit to 
demand an account certifiied by an accountant. [JVdll vs. Cvoper (1929), 

h;^'cW y V;,'/ 

is in a legal sense sufficient to support a, 
min^Oh in fact, is a question of 

19 ^ . 
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& Co, Ltd, ys. Commissioners of Inland Revenue (1930), 15 T.C. 602 
(610)]. 

Where a case depends largely on the construction to be put upon 
correspondence, that construction is a matter of law. [Seaham Harbour 
Dock Co, vs. Crook (1930), 16 T.C. 333 (343)]. 

The correct interpretation of the expression "'occasional residence** is 
a question of law. [Commissioners of Inland Revenue vs. Combe (1932), 
17 T.C. 405 (409)]. 

Instances of Mixed Questions of Fact and Law — 

Whether certain expenditure is a necessary annual expense in trade 
is an inference of law to be drawn from the facts stated [Southwell vs. 
Savill (1901), 4 T.C. 430 (433)], 

The question whether money was wholly or exclusively expended for 
the purposes of a trade must depend upon a knowledge of the facts of the 
trade [Smith vs. Incorporated Council of Law Reporting (1914), 6 T.C. 
477 (484)] and is mainly, though not entirely, a question of fact [Moore 
vs. Stewarts and Lloyds Ltd. (1906), 6 T.C. 501 (507)]. 

As to whether or not objects are educational is a mixed question of 
fact and law [Commiss^ioners of Inland Revenue vs. Glasgoiv Musical 
Festival Association (1926), 11 T.C. 154 (161-2)]. 

A finding that a certain figure represents the rack-rent at which a 
property could have been let is a finding of fact ; but a finding, in the case 
of a lease at a fluctuating rental, that the rent payable for each particular 
year is to be taken to be the rack-rent for that year is a finding of law. 
[Commissioners of Inland Revenue vs. Dickson* s Executors (1928), 14 T.C. 
69 (76)]. 

Whether or not a body is established for charitable purposes only is 
in some ways a question of fact but it may involve a question of law. 
[Geologists* Association vs. Commissioners of Inland Revenue (1928), 14 
1 .C. 271 (282) ; Institution of Civil Engineers vs. Commissioners of Inland 
Revenue (1931), 16 T.C. 158 (182); (1932) 1 K.B. 149]. 

Whether or not dividends and interest were paid out of profits and 
gains brought into charge is a mixed question of law and fact. [Corporation 
of Birmingham vs. Commissioners of Inland Revenue, (1930) A.C. 307; 
n929) 2 k.B. 187; 15 T.C. 172 (194, 206)]. 

The question "What is the common understanding of an expression?” 
is much more a matter of fact than of law [Ereaut vs. Girls* Public Day 
School Trust Ltd. (1930), 15 T.C. 529 (563)]. 

If, in order to arrive at a conclusion of fact, it is necessary to construe 
a document, then the construction of the document becomes a question of 
law, [John Gardner and Bowring, Hardy & Co. Ltd. vs. Commissioners 
of Inland Revenue (1930), 15 T.C, 602 (610) ; Union Cold Storage Co, 
vs, Adamson (1930), 16 T.C. 293 (322, 327)]. 
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The question whether an amount is a permissible deduction in com- 
puting profits cannot be simply a question of fact irrespective of the 
principles of law. [Anglo-Perstan Oil Co. vs. Dale (1931), n932) 1 K.B. 
124; 16 T.C. 253 (266)]. 

Whether or not a payment is a pension or annuitj’ is a mixed question 
of law and fact [Stedeford vs. Beloe (1931), (1931) 2 K.B. 610; (1932) 
A.C. 388; 16 T.C. 505 (512)]. 

Whether “moneys are employed, or intended to be employed as capital” 
is to a large extent a question of fact [European Investment Trust Co. 
vs. Jackson (1932), 18 T.C. 1 (9; 16; 17)]. 

Whether a company is distributing a reasonable amount of its profits 
by way of dividend is a point very largely of fact [Collier and Sons Ltd. 
vs. The Commissioners of Inland Revenue (1932), (1933) 1 K.B. 488; 
18 T.C. 83 (95) ; Aldwarke Co. vs. Commissioners of Inland Revenue 
(1933), 18 T.C. 125 (138-9)]. 

Whether a payment by a partnership to a partner for tiie use of 
business premises is rent or interest on borrowed capital is a mixed question 
of fact and law [Heastie vs. Veitch & Co. (1933), 18 T.C. 305 (317)- 
(1934) 1 K.B. 535]. 

It is for the Commissioners to say what are the purposes of the body 
claiming exemption and for the Court to decide as a matter of law whether 
those purposes are charitable. [Peterborough Royal Foxhound Show 
Society vs. Commissioners of Inland Revenue (1936), 20 T.C 249 (254) • 
(1936) 2 K.B. 497]. 

Question of Degree — 

A question of degree is generally a question of fact [Cape Brandy 
Syndicate vs. Commissioners of Inland Revenue (1920) (1921) 1 KB 
64; (1921) 2 K.B. 403; 12 T.C. .358 (364)]. 

Questions of degree are eminently questions of fact [Currie vs. 
Commissioners of Inland Revenue (1920), 12 T.C. 245 (264); Pickford 
vs. Quirke (1927), 13 T.C. 251 (270)]. 

A question of degree is a question of fact. [See Geologists’ Associa- 
tion vs. Commissioners of Inland Rcx>enue (1928), 14 T.C. 271 (281, 282) ; 
Reynolds, Sons & Co. Ltd. vs. Ogston (1930), 15 T.C. 502 ( 527, 528); 
Commissioners of Inland Revenue vs. Sir Aubrey Smith, (1930) 1 K.B. 
713, IS T.C. 661 (674) ; Stedeford vs. Beloe (1927), 16 T.C. 505 <S12)]. 

There may be a state of facts which can only lead to one conclusion 
of la.w, but when it is a question of degree it must necessarily be a 
question of fact [Cooper vs. Stubbs, (1925) 2 K.B. 753; 10 T.C. 29 (55)]. 

Where the question whether or not a profession is carried on becomes 
a question of degree it is a question of fact [Currie vs. Commissioners 

of Inland Revenue (\920), IZ T.C. 245 (259)]. 

The point at which sales of assets resulting in a profit are of such a 
huthber and nature as to constitute a trade or business, or the point whet] 
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a- .sale oi aii* asset' is so. connected with a trade carried on rimt profits 
.received from it are profits of a trade, is a question of degree and of fact. 

Roturbo Development Syndicate Ltd vs. Ducker (1927), 13 T.C. 
366 (390) ; (1928) 1 K.U. 506; (1928) A.C. 132]. 

Whether or not the performance of extra duties by the holder of an 
office constitutes the undertaking of a new office is a question of degree 
imd therefore question of fact \May vs. Falk (1932), 17 T.C. 218 (229)]. 

The proper period in which to debit a certain charge, or to include 
ah asset, is a question of degree [Worsley Brewery Ltd vs. Commissioners 
of Inland Revenue (1932), 17 T.C. 349 (358)]. 

The question whether or not a sum is fixed capital or circulating capital 
is one of degree [European hwestment Tnest Co. vs. Jackson (1932), 
18 T.C. 1 (13)1. 

Whether the advantage (given to the holder of an office) is one which 
could be turned to pecuniary account is a question of degree [Weight vs. 
.SW/now (1934-35), 19 T.C. 174 (190)]. 

Succession — 

The question whether there is in any particular case a '‘succession*’ 
c#r not is a question of fact. [Thomson and Balfour vs. Lc Page (1923), 
8 T.C. 541 at pp. 549, 550]. 

Identity in the character of businesses is a question of fact. [Alexander 
Ferguson & Co. vs. Atkin (1898), 4 T.C. 36 (39; 40; 41)]. 

Precedent — 

It is the duty of Commissioners, in endeavouring to follow the decisions 
of other tribunals, to determine how far those decisions are based on fact 
or on law [Aylmer vs. Mahaffy (1925), 10 T.C. 594 (605)]. 

Indian Cases — 

It is now well established that under Sec. 66 of the Income Tax Act, 
only questions of law can be referred to the High Court. The High Court 
has no jurisdiction to consider any question of fact and the finding of the 
Assistant Commi.ssioner or the Commissioner on questions of fact is final. 
It has, however, been held that the question whether there was any evidence 
on which the Assistant Commissioner or the Commissioner could come to 
a finding of fact is a question of law. If there was any evidence upon 
which it was reasonably possible for the Commissioner to come to the con- 
clusion at which he arrived, the High Court will not consider whether on 
that evidence that finding was correct, because the High Court is not .a 
Court of Appeal in respect of the findings of fact arrived at by the Com- 
missioner [American Thread Co. v.s. Joyce, 6 T.C. 1]. EJven where, the 
finding of fact is an inference from other facts the question whether such 
an inference has been properly drawn is xiot a question of 
ference of fact drawn from other facts admitted or proved is itsell.ja 
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finding of fact [Qwerm vs. Special Cmmissioners of Income Tax, 3 T.C. 
289,- relied on]. [Commissioner of Income Tax vs. M. Chettyar Firm 
(1929), 7 Rang. 635=1930 Rang. 4=4 I.T.C. 111]. 

It is not possible to turn a mere question of fact into a question, 
of law by asking whether as a matter of law the Income-tax Officer 
came to a correct conclusion upon a matter of fact [Conimusioticr of 
income-tax vs. Shop Badridas Ramrai (1937), 64 l.A. .102= (1937) P.C. 
133=1937 I.T.R. 170]. 

The question whether the Assistant Commissioner of Income Tax could 
or could not set aside in appeal the order of the Income-tax Officer refusing 
to register an instrument of partnership is a question of law [Bulchand 
Keshazdas vs. Commissioner of Income Tax, (1930) Sind 301]. 

The finding that certain accounts, were maintained on the mercantile 
.system is one of fact and a que.stion of law can only arise out of such a 
finding if a legitimate and reasonable inference i.s d-educible that such finding 
is not based on any evidence [P erase Shah vs. Commissioner of Income 
'(1930) Lab. 197=4 I.T.C. 315]. 

The question of sufficiency of cause is different from the question of 
sufficiency of evidence since the determination of the sufficiency of cause 
involves tlie question whether the judicial discretion has been exercised in 
a sound and reasonable manner or has been exercised capriciously, arbi- 
trarily or in a. judicially umsound manner so as to involve <\ question of 
law [Chettyar P, K. N. P. R. Firm vs. Commissioner of Income Tax 
(1929), 8 Rang. 203=(1930) Rang. 33=4 I.T.C. 87]. 

Where the Income-tax Officer rectifies mistake and enhances asses.sment 
without giving notice to the assessee and the Assistant Commissioner refuses 
to cancel such enhanced assessment, there ari.ses a question of law, vi :^. : '"as 
the rectification was ultra 7nrcs, was the Assistant Commissioner's order 
refusing to cancel the assessment based on that rectification in accordance 
with law”? [Delhi Cloth & General Mills Co., Ltd. vs. Commissioner of 
Income-tax, (1929) I^ah. 326]. 

In a particular year an assessment was made on actual receipts. It 
was objected by the assessee that a certain sum already assessed in previous 
years was included in the receipts. The Assistant Commissioner in appeal 
found that as ^ the estimate of income in those years was not assessment 
fetrictly on accrued basis but merely on the best available data, there was 
no conclusive proof that such sum had already been included in the assess- 
ment of the previous years. It was held that a question of law arose from 
the order whether or not the assessee was entitled to show that the actual 
receipts had in fact in the estimates of the previous year arid 

the Gommissijiiuir must -state arid refer on the question [C: T. V^S 

Ghffifyar of Jncomc 
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Whether a return in a prescribed form signed but with the various 
columns left blank and accompanied by a covering letter in which 
it was explained that the assessee carried on no business at the place 
and received no income at the place is ‘‘no return’^ for the purposes 
of assessment under Sec. 23 (4) is one of law which should be referred to 
the High Court {Rattan Chand Duni Chand vs. Commissioner of Income 
Tax (1927), 9 Lab. 188== (1928) Lah. 944=3 I.T.C. 69]. 

A decision on questions of fact must always be considered by an 
appellate Court from the point of view whether although the decision is 
indubitably one of fact, there was sufficient evidence to come to a proper 
conclusion. If a decision of fact is founded upon insufficient evidence, a 
question of law is produced which may be considered by any Court of 
appeal [5*. Ramanatha Reddiar vs. Commissioner of Income Tax (1928), 
6 Rang. 175= (1928) Rang. 152=3 I.T.C. 10]. 

Where the Income-tax Officer assessed the income of the assessee at 
a flat rate of 10 per cent, as the accounts for the year in question were 
mixed up with the accounts of other years and the assessee applied for a 
reference under Sec. 66 (2), but reference was refused on the ground 
that no question of law arose, the Lahore High Court held that there was 
a question of law and that was whether the Income-tax Officer was legally 
justified in assessing profits at a flat rate without informing the assessee 
of the information or evidence on which the rate was based and without 
giving him any opportunity to produce evidence in rebuttal [Panna Lai vs. 
Commissioner of Income Tax, (1927) Lah. 691=2 I.T.C. 432]. 

The question as to the disruption of a joint Hindu family is a question 
of fact but the legal effect of the disruption is a question of law [Nathu 
Mat vs. Commissioner of Income Tax, (1927) Lah. 616=2 I.T.C. 429]. 

The proper legal effect of proved facts is a question of law {Jambudas 
vs. Commissioner of Income Tax, (1927) Nag. 336; Nafar Chandra Pal 
vs. Shiikur, 45 I.A. 183= (1918) P.C. 92 followed]. 

The question as to what constitutes receipts for the purposes of the 
Income Tax Act is a question of law and not a question of fact [Pandurang 
Ram Chandra Pande vs. Commissioner of Income Tax, (1926) Nag. 180= 
2 I.T.C. 69]. 

Whether the Commissioner of Income Tax having once passed an 
order under Sec. 33 has power to review his own order on sufficient grounds 
I)eing shown, whether reasonable opportunity was given to assessee under 
the proviso to Sec. 33 (2) and whether the personal income of an assessee 
can be assessed jointly with income derived as a member of a Hindu 
undivided family are questions of law [Sachchidananda Sinkg vs. 
Commissioner of Income-tax, (1925) Pat. 155=1 I.T.C. 352]. 

When an assessment has already been made in respect of the previous 
accounting year under Sec. 34, the question whether ail income which had 



QUESTIONS OF LAW 


1543 


s. m 

accrued and had escaped assessment had been assessed to tax ov not depends 
on the investigation of facts of the case [In re Messrs. Baldeodas 
Rameswar, (1931) Cal. 761=5 I.T.C. 476]. 

Where a colliery proprietor has invested ‘bis money in mortgages and 
loans and has kept proper and regular accounts of his income from the 
colliery but has not kept any account of his income from his investments 
in mortgages and loans the Income-tax Officer is justified in assessing his 
income from the investments under the proviso to Sec. 13 and the adoption 
of a particular basis and a certain method do not give rise to any question 
of law [Ishardas vs. Commissioner of Income Tax, (1931) Lah. 432=5 
I.T.C. 283]. 

The question whether goods still in transit to a particular place can 
be valued at the market value prevailing at that place does not involve 
any point of law [Balak Ram vs. Commissioner of Income Tax, (1931) 
Lah. 759] . 

The employment of a correct procedure of assessment does not raise 
a question of law. [ibid.]. 

Ex parte assessment not shown to have been made by the Income-tax 
Officer ''to the best of his judgment” involves a question of law [Commis- 
sioner of Income-tax, C. P. vs. Laxmi Narayan Badridas Agarwal, (1934) 
Nag. 183=1934 I.T.R. 246]. 

The question as to whether the Income-tax Officer is justified in 
increasing the estimate of the annual value of a certain property from one 
amount to another merely on a finding as to the cost of erection of the 
buildings is a question of law [Haveli Shah vs. Commissioner of Income 
Tax, (1932) Lah, 187]. 

Where an assessee pleads for exclusion of a certain sum from income 
from sales and the point is urged before the Income-tax Officer and also 
before the Commissioner and decision is given after due consideration, no 
question of law is raised and if method of computation adopted as regards 
the assessment is reasonable the High Court will not interfere. [Asghar 
Alt vs. Commissioner of Income Tax, (1932) Oudh 10=6 I.T.C. 27]. 

The question whether a person is rightly declared an agent under Sec. 
43 is a question of law [Gokuldas Chunnilal vs. Commissioner of Income 
(1932) Nag. 152]. 

Ordinarily the question whether a particular debt is recoverable or riot 
:s a question of fact to be detennined by the Income-tax Officer, but the 
que$tion whether a sum of money which was shown in the assessee's accounts 
as i^ssessable income from interest but which has since proved irrecoverable 
should not be deducted from the total income in the assessment as a loss 
of profits, and not as loss of capital is a question of law [Tahlia Ram Amir 
Ckfmd VS. Commissioner of Income Tax, (\93A) Lah. 9W==8 I.T.C. 345)., 

■ case of printmg press whether ^type’^ is not part qI tl^ 
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machinery or plant is a question of law [Atnar S.ingk\s. Comsnissioi^rtaf 
/wcowe ro^r, (1934) Uh. 919== 1934 I.T.R. 4451. ' J r 

An asscssee failed to submit accounts after notice under Sec. (4) l 
had been issued to him by the Income-tax Officer. The Officer thereupon 
made assessment “to the best of his judgment”. The assessee applied for . 
cancellation of the assessment on the allegation that he had misread the* 
notice. That application was rejected by the Income-tax Officer holding . 
tl»t the excuse put forward was not correct. An appeal to the Assistant 
Commissioner also failed, he having held that the assessee had failed toi. - 
prove that there was a bond fide mistake on his part. It was held that 
having regard to the finding of fact by the Income-tax Officer and the' 
Assistant Commissioner no question of law could arise [Mathura Das 
Chtinna Lai vs. Emperor, (1934) All. 929]. 

The question whether money deposited with the assessee belongs to 
the person in whose name it stands deposited is not a question of law 
[Sher Singh Nathu Ram vs. Commissioner of Income Tax, (1935) Lah. 
81 = 1934 I.T.R. 479]. 

The question whether there is evidence to support the conclusion 
arrived at by the Income Tax authorities is a question of law which can 
be considered by the High Court [Hukam Chand Jagadhar Lai vs. 
Commissioner of Income Tax, (1935) Lah. 637=1935 I.T.R. 211]. 

Whatever conclusions are arrived at by the Income-ta'ic authorities, 
they must have some material to support them, and in case it is contended 
that there is not material for those conclusions, the question resolves itself 
into one of law’ [per Din Mahammad J., in Sardar Kirpal Singh vs. Com- 
missioner of Income Tax, (1937) Lah. .305=1937 I.T.R. 329]. 

Whether or not a deduction claimed by the assessee under Sec. 
10 (2) (xii) is really expenditure incurred solely for the purposes of 
earning profits is a question of fact [In re Messrs. Lakshminarayan Sen 
& Sons (1936). 40 C.W.N. 833=1936 I.T.R. 255]. 

The inference to be drawm from the facts as found by the Income-tax 
authorities as to whether certain persons can be treated as successors of 
a former company is a question of law [Naraindas & Co. vs. Commissioner 
of /nebme Tox, (1937) Sind 41=1937 I.T.R. 116]. 

A question of law’ for reference under Sec. 66 can arise out of the 
decision of an Assistant Commissioner dismissing an appeal against an order 
of the Income-tax Officer under Sec. 27 [Rajmoni Devi vs. Commissioner 
of /nrome Tox, (1937) All. 770=1937 r.T.R. 631]. 

Proper or improper qxercise of discretion is a question of law 
[Commissioner of Income Tax vs. Behari Lai Ram Chandra,^ (193/^) Oudh 
416=1937 I.T.R.. 417]. - 

, ■ , A was owned by a person and “his only som The Incoiiie-t&x . 
Officer assessed the income of the firm at a certain sufh to Wtiidt he a^<^' 
for the purposes of rate a certain amount, being the share of the profits 
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derived by the son from another firm in which he was a partner and which 
had been separately assessed. The firm claimed the deduction of a certain 
sum as a bad debt and also urged that the profit earned by the son should 
not have been taken to be the income of the assessee firm for rate purposes. 
It was held that on the facts as found in the case no question of law arose 
[Deokinandan and Sons vs. Commissioner of Income Tax, (1930) Lah. 605 

I.T.C. 398], 

' Commissioners decision on evidence is final. Therefore the High 
Court cannot scrutinize evidence. [In the matter of Firm P. L. 5. K. R, 
(1930) Mad. 104]. 

The question whether or not the accounts disclosed by the assessee do 
or do not disclose his true income is a question of fact behind which the 
High Court cannot go [Maharaja of Diirbhanga vs. Commissioner of 
Income Tax, (.1930) Pat. 81=9 Pat. 240=4 I.T.C. 283; James Cycle vs. 
Commissioners of Inland Revenue, 12 T.C. 103 relied on]. 

Whether a statement given by the assessee is incomplete and fradulent 
or not is a question of fact for the determination of the Income-tax 
authorities and not a question on which the High Court can interfere 
[Commissioner of Income-tax vs. Chan Lo Chwan (1929), 7 Rang. 281 
= (1929) Rang. 102=3 I.T.C. 397], 

It is the function of the Commissioner to find the facts and it is for 
the High Court to accept his findings on all matters of mere fact [In the 
matter of Commercial Properties Ltd (1928), 55 Cal. 1057= (1928) Cal. 
456=32 C.W.N. 378=3 I.T.C. 23], 

The question whether expenditure in a business is current as opposed 
to capital expenditure must essentially be one of degree and therefore one 
of fact [S. Ramanatha Reddiar vs. Commissioner of Income Tax (1928), 
6 Rang. 175= (1928) Rang. 152=3 I.T.C. 10]. 

Smith vs. Incorporated Council of Law Reporting, (1914) 3 K.B.D. 
674; UshePs Wiltshire Brewery vs. Bruce, (1915) A.C. 433; and Currie 
vs. Inland Revenue Commissioners, (1921) 2 K.B. 332, relied on. 

The question whether an assessee is a member of a joint family 
sharing in the funds, or whether he is separate is a pure question of fact 
[In the matter of Makhan Lai Ram Pratap, (1925) All. 298=23 A.LJ. 40 
= 1 I.T.C 416]. 

The question whether there has been an advance of capital by particular 
partners or a hona fide borrowing of money by the firm, in w^hich the lender 
happens to be a partner must be treated as one Of facts in each case [Lalla 
Mai Hardeo Das Cotton Spinning Mill (1923), 46 AH. 1 = (1924) AH. 
!37=1 I.T.C 266]. 

It is for the Com^^^ in stating a case to find[ the facts, which 

inust be accepted by the High Court [?« Messrs, Saddram Putanchand, 

(Ml) Gai. 7^ 
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Under Sec. 66, the High Court has to decide questions of law only 
[In re Binjraj Hukumchand (1931), 58 Cal. 1446= (1931) Cal. 683=35 
C.W.N. 589=5 I.T.C. 303]. 

It is not open to any assessee to ask the High Court in a reference 
under Sec. 66 to examine his books of account and come to findings of 
fact contrarj" to those arrived at by the Commissioner. Still less it is 
intended that the High Court should be a last resort for the production of 
books which were not produced before any one of the three income-tax 
authorities which had to deal with the case, [ibid.] 

The question whether there has been a compliance with the terms of 
the notice is not a question of law but a question of fact. So also whether 
the evidence before the Income-tax Officer is sufficient to justify him in 
rejecting the accounts of the assessee is a question of fact [Mu.:!affar Ali 
Khan vs. Commissioner of Income Tax (1932) Oudh 164]. 

A finding of fact by the Commissioner of Income Tax is binding on 
the High Court [Cliokhey Lall Murlidhar (1929), (1932) All. 471=4 
I.T.C. 7]. 

The High Court is precluded from looking at the findings of fact except 
in so far as it is necessary to see whether there was any evidence which 
could have supported those findings ; and except in cases where an income- 
tax authority has proceeded on a wrong construction of the Act, an in- 
ference drawn by him from the evidence cannot be challenged, merely and 
solely on the ground that a different conclusion could reasonably be reached 
from the same facts by the High Court [Commissioner of Income Tax vs. 
Hemraj Kanji (1932), (1933) Sind 145=6 T.T.C. 354; American Thread 
Co. vs. Joyce (1912), 106 L.T. 171 (per Viscount Haldane) and Parmer vs. 
Cotton- s Trustees, (1915) A.C. 922, relied on. 

The High Court cannot enter into a finding of fact [Piyare Lai & 
Others vs. Commissioner of Income Tax (1933), (1933) Lah. 827=7 
I.T.C. 31]. 

In every case when the question is whether a particular sum is profits 
or capital the question is a question of fact to be detennined upon the 
material before the income-tax authorities. If, therefore, an assessee's 
foreign business remits money for him in a country in which his profits 
from his business in that country are assessed to income-tax, the question 
whether the remittance is a remittance from out of the profits of the foreign 
business or out of capital is a question of fact. In such circumstances the 
only question of law that can arise is whether there was material before 
the income-tax authorities upon which they could find that a particular 
sum was profits or income earned by the assessee and remitted during the 
year of assessment \V. P. R. P. 4, Pamily vs. Commissioner of Income Tax 
(1933), 11 Rang. 397= (1933) Rang. 217=7 I.T.C. 8; Scottish ProtHdenf 
Institution \s. Allan, (1903) A.C. 129=4 T.C. 591, followed 
Halsbury, UC., and Lord Shand)]. 
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Whether the evidence tendered before the income-tax authorities estab- 
lished that the method of accounting was such that the profits or gains of 
the business could not be properly deduced therefrom is a question of fact 
[Neki Devi vs. Commissioner of Income Tax, (1934) Lah. 977=1934 
I.T.R. 365]. 

The Income-tax Officer is the sole arbiter on the question of the possi- 
bility of deducing the income, profits and gains of the assessee from the 
method of accounting employed by him. The correctness of the opinion of 
the Income-tax Officer under these circumstances is a question of fact 
which cannot be challenged by means of an application under Sec. 65 {Haji 
Alijan vs. Commissioner of Income Tax, (1936) Lah. 621; Goknl 
Chand Jagannalh vs. Commissioner of Income Tax, 11926) Lah. 446= 
2 I.T.C. 180 followed]. 

The question whether a party has discharged the onus or not is a 
question of fact and therefore cannot be raised before the High Court under 
Sec. 66 [Ram Rakha Mai vs. Commissioner of Income Tax, A.I.R. (1937) 
Lah. 830=I.L.R. (1937) Lah. 325=1937 I.T.R. 137]. 

Whether the advance made by a partner is a loan to the partnership 
or an increase in the capital of the firm is a question of fact, and when 
once the income-tax authorities have held that it is by way of an increase 
in the capital of the firm and not a loan independent of the partnership 
capital, the High Court has no authority to interfere [Gopinaih Vir Bhan 
vs. Commissioner of Income-tax, I.LR. (1938) Lah. 426=A..I.R. (1938) 
Lah. 530=1938 I.T.R, 243]. 

Finding of fact based on no evidence — 

A question of fact decided on insufficient evidence gives rise to a 
question of law [S. Ramanath Reddiar vs. Commissoincr of Income Tax 
(1928), 6 Rang. 175=3 I.T.C, 10]. 

If what the Commissioner says he has found as a fact is not a finding 
of fact but a conclusion based partly on facts and partly on inferences he 
has drawn from those facts, it is open to the High Court to examine for 
itself the whole of the facts of the case and to come to its own decision as 
to the inferences and to answer the question referred on that footing [In re 
Imperial Chemical Industries Ltd, (1934), 39 C.W.N. 70=1935 I.T.R. 21], 

In a case where the Income-tax Officer found as a fact that some sales 
actually effected by the assessee had been omitted from his books and the 
assessee recorded his sales in any way he liked, not according to any fixed 
system, the Judicial Committee held that the finding was not based on no 
evidence [Fero^ Shah vs. Income-tax Commissioner (1933), 60 LA. 325= 
(1933) RC. 198=1933 LT.R, 2^^^^ 

Piroarfureh--VI%d to 

As regards thq as to who should begin and the right to reply* 

view ^stabHshe authority is that the objector who <}uestion$ 



1548 


THE INDIAN INCOME-TAX ACT 


[S. 66 (1). 


the assessment, should begin and should have the right to reply. See 
Marquis of Chandos vs. Inland Revenue Commissioners, (1851) 6 Ex. 464; 
Drake vs. Attorney-General, (1843) 10 Cl. & F. 257. 

In general, it is the assessee who objects to an assessment and so the 
view, otherwise stated, means that normally the assessee should be heard 
first. Of course, there may arise circumstances in which it would be 
desirable to hear the Commissioner first, but good reason must be shown 
for such a deviation from the normal practice. 

See Secretary to Salt, etc. vs. Ramanathan Chetty (1920), 43 Mad. 
75= (1920) Mad. 344; Killing Valley Tea Company vs. Secretary of State 
(1920), 48 Cal. 161 = (1921) Cal. 40=1 LT.C. 54; In re John & Co. 
(1920), 43 All. 139= (1921) All. 257=1 I.T.C. 61; Commissioner of In-^ 
come-tax vs. Khemchand Ramdas, (1932) Sind 48=6 I.T.C. 360; Com- 
missioner of Income-tax vs. Visalakshi Achi, (1937) Rang. 258=1937 
I.T.R. 448. 

Sec. 66 (1) — Scope — 

As has been noticed under the head '^Analysis of the Section”, an 
assessee has no right to demand a reference under this sub-section. See 
Md. Farid Md. Shafi vs. Commissioner of Income Tax, (1927) Lah. 513= 
2 I.T.C. 430. It is intended only to enable the Commissioner, when he or 
any authority subordinate to him feels any difficulty with regard to a ques- 
tion of law, to refer the matter himself to the High Court. 

If an assessee neglects to apply to the Commissioner within the specified 
time-limit to refer a question of law arising out of the order complained 
of, he cannot afterwards ask the High Court to direct the Commissioner to 
state a case and refer it on the ground of its importance. That would be 
giving the assessee two remedies, one within the specified time-limit and the 
other without any such limitation, a thing which is certainly not the intention 
of the Legislature. See S. A, Suhbiah Iyer vs. Commissioner of Income- 
tax [(1930), 53 Mad, 510=(1930) Mad. 449=58 M.L.J. 581=4 LT.C. 
345]. 

Commissioner, if can be compeUed to refer a case under the Sub- 
section — 

It is clear from the above that the Commissioner cannot be compelled 
to refer a case under this sub-section. 

In the course of any assessment— 

The word “assessment” has been interpreted by the Judicial Committee 
as the whole process of assessment. It is, therefore, clear that under Sec. 
66 (1) the Commissioner can refer a case to the High Court at any time 
from the initiation of the assessment proceedings with a notice under Sec. 
22 (2) till the final order of assessment, 
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In the course of any proceeding — 

Under this sub-section the Commissioner may also refer in the course 
of any proceeding in connection with the assessment other than a proceeding 
under Chapter VIIl (Oflfences and Penalties). 

Instances of proceedings of the former type are proceedings in recovery 
and in refund. 

Sec* 66 (2) — Stage at which reference under this sub-section can be 
made — 

See under the head "Analysis of the Section”. 

Preliminaries to be fulfilled — 

See ante, notes under the same head. 

Application is to be accompanied by a fee of one hundred rupees. 

Any question of law arising out of such order — 

Read with sub-section (3). 

What is essential for a reference under Sec. 66 (2) is that there should 
be an order under Sec. 31 or Section 32 or Section 33. If there is no such 
order no reference lies. 

See In re Suraj Bhan Ugarsen, (1932) All. 642=1932 AXJ. 576. 

It has been observed that if a question of law is not raised before the 
Assistant Commissioner it cannot be said to be an order arising out of 
Sec. 31 since the said Officer had no occasion to deal with it or to apply his 
mind to it, and hence no reference can be claimed regarding it [Commis- 
sioner of Income Tax vs. Sind Light Raihvav Co., (1932) Sind 189=6 
I.T.C. 271]. 

There is no express obligation upon the Commissioner of Income Tax 
to state a case on an order arising under Sec. 33 nor has the High Court 
power to order him under Specific Relief Act, Sec. 45 [Tata Hydro-Electric 
Agency, Ltd. vs. Commissioner of Income Tax (1933), 58 Rom. 361 = 
(1934) Bom. 62=1934 I.T.R. 103]. 

Whether assessee is to frame the question of law — 

See ante, under the head "Who is to frame the question of law”. 

Whether Commissioner can himself frame the question of law — 

See notes, ante, under the head "What the assessee is required to do”. 

Whether Conunissioner is bound to frame the proper question of law — 

See notes, ante, under the head "Whether Commissioner has .right to 
refer question not raised by assessee”. 

Shall draw up — 

The provisions of Sec. 66 (2) are mandatory and not discretionaiy. 
.If the conditions laid down in the sub-section are satisfied by the assessee, 
the Commissioner is bound to state a case and refer it to the Higih Court. 

’ He may, however, dispose of the assessee's application in four different 
ways. See anie, under the head "Disposal of an application mad^ pnder 
|hi$.Sub-s^tiot^”( ^ 
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Refer it— 

As has already heen stated, the word “it** refers to “any question of 
law** and not to “statement of case**. See ante, notes under the head 
“Question of law to be referred**. 

Commissioner’s own opinion — 

The sub-section requires the Commissioner of Income-tax to “draw 
up a statement of the case and refer it with his own opinion thereon**. 

In view of the meaning of “it** given above, the Commissioner is to 
give his opinion on the question of law framed. 

Statement of case by Appellate Tribunal from April 1941 — 

From April 1941, when Part II of the Amendment Act comes into 
operation, it will be the Appellate Tribunal and not the Commissioner of 
Income Tax who will state the case. 

The Commissioner will thenceforth be in the same position as the 
assessee, that is, he, too, will have to ask the Tribunal to state a case and 
refer it to the High Court. But he will have an advantage over the assessee 
in that an application made by him is not required to be accompanied by 
the fee of one hundred rupees. 

Time-limit — 

(a) For application by the assessee under Sec. 66 (2) — Within sixty 
days of the date on which the assessee is served with notice 
of the order complained of. 

(fe) For submission of statement by Commissioner under Sec. 66 
(2) — ^Within sixty days of the receipt of the application of 
the assessee under Sec. 66 (2). 

(c) For submission of paper-books — ^Within one month (or within 
such further time as the Registrar shall allow) of the pre- 
sentation of the reference. See High Court Rules, ante, at 
p. 348. 

The Commissioner has no power to extend limitation in reference to an 
application under Sec, 66 [Merchant f Mohini Plour Mills Co, vs. Com- 
missioner of Income-tax (1928), 6 Rang. 175= (1928) Rang. 152]. 

The High Court also has no power to extend the period of limitation. 
See Ratanchand Khimchand vs. Commmissioner of Income Tax, (1926) 
Bom. 566. 

The time for limitation is to be reckoned from the date of communica- 
tion of the order to the assessee [Bulchand Keshardeo vs. Commissioner of 
Income Tax, (1930) Sind 301]. 

EffMt of time-limit on a particular question of law sought to be 
raised — 

. No question can be raised by the assessee before the High Court which 
has not been raised by him before the Commissioner withip the statutoiy 
period. See notes, aw<e. 
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Commissioner’s power of interference under Sec. 33 after an application 
under Sec. 66 (2) — 

The second proviso to this sub-section expressly authorizes such inter- 
ference on the part of the Commissioner. 

Withdrawal of application under Sec. 66 (2) and Consequences of such 
withdrawal — 

vSee notes, ante, p. 1516. 

Sec. 66 (2), Proviso (1) — 

According to Stone, C.J., the true intent of proviso (1) to Sec. 66 (2) 
is that a question of law that is common to both the Assistant Commissioner's 
and the Commissioner's order is not a proper subject-matter of reference 
unless the question of law is raised on a reference from the decision of the 
Assistant Commissioner \Bnipress Mills vs. Commissioner of Income Tax 
(1937) Nag. 154=1S^37 I.T.R. 267]. 

Sec. 66 (3) — Scope — 

The limited scope of this sub-section has already been di.sciissed. See 
ante, under the head '‘Power conferred by the Income Tax Statute itself." 

This section can apply only when — 

(1) the assessee makes an application under Sec. 66 (2), 
and (2) the Commissioner disposes of the application on the ground 
that no question of law arises. 

It is thus clear that when none of the conditions required by Sec. 66 
(2) is satisfied no application under Sec. 66 (3) is competent. These 
conditions are: — 

(1) that an order has been made under Sec. 31, 
or (2) that an order has been made under Sec. 32, 
or (3) that an order under Sec. 33 has been made enhancing an 
assessment or otherwise prejudicial to the assessee. 

See Jot Ram Sher Singh vs. Commissioner of Income Tax (1934), 
56 All. 933= (1934) All, 559=1934 I.T.R. 129; Sivanath Prasad vs. Com- 
missioner of Income Tax, (1935) All. 572=1935 A.L.J. 845=1935 I.T.R. 
200; Panchugopal Banerjee vs. Commissioner of Income Tax, (1929), 
(1932) Pat. 167=4 I.T.C. 324; Mahomed Farid Mahomad Shaft vs. Com- 
missioner of Income Tax (1927), 9 Lah. 317= (1927) Lah. 513=2 I.T.C. 
430; A/. D. Amino ff vs. Commissioner of Income Tax, (1938) Lah. 864 
= 1938 I.T.R. 474. 

If assessee is debarred from making an application to the Commissioner 
under Sec. 66 (2), he cannot move the High Court under Sec. 66 (3) 
[Benarsi Das vs. Commissioner of Income Tax (1926), 7 Lah. 226= (1926) 
Lah. 400=2 LT.C. 17^^^^ 

It has been held a Corantissioner of IncorheHax sets iaSlide i 

penalty impeded under Sec. 28 by the ItfcomeMax (>ffker and after 
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an opportunity to the assessee to show cause himself imposes penalty, it 
is not open to the High Court to call upon the Commissioner to state a 
case for reference to High Court [Jangi Bhagat Ramawtar vs. Commis- 
sioner of Income Tax (1929), 8 Pat. 877:=(1930) Pat. 127=3 I.T.C. 418]. 

On the Ground that no question of law arises — 

As has been noticed al>ovc, an application under Sec. 66 (3) may be 
made only if the Commissioner refuses to state a case on the ground that no 
question of law arises. 

The sub-section cannot be construed so as to cover a refusal on any 
other ground. See In re Madhavdas Jethahhai [(1928) Bom. 434=30 
Bom.L.R. 1114=3 I.T.C. 224]. 

Where there is no refusal on the part of the Commissioner the High 
Court cannot compel the Commissioner to state a case. See Cobind Saran 
vs. Commissioner of Income Tax, (1927) Oudh 465=2 I.T.C. 480. In 
this case a question of law arose as to the meaning of the word ‘‘assessee*' 
in a proceeding in connexion with an assessment otlfer than a proceeding 
under Chap. VIII, in which there had been no order under Sec. 31 or 
Sec. 32. The Chief Court held in such circumstances that there was no 
refusal on the part of the Commissioner and hence the Commissioner could 
not be compelled to slate a case under Sec. 66 (3). 


What if refusal be on the ground that the question of law sought to be 
raised by assessee does not arise — 

Though the language of the sub-section is “ on the ground 

that no question of late arises ", it is obvious that the words “no 

question" refer only to the question of law sought to be raised by the 
assessee. Hence if the Commissioner refuses to state a case on the ground 
that the question of law sought to be raised by the assessee does not arise, 
that would satisfy the requirement of the sub-section. 


High Court — if can require statement on any question of Law — 

See ante, notes under the head “Whether High Court can decide any 
question of law". 

It has been observed that the competency of the Pligh Court to issue 
Objection to High i^^i^itidamus under Sec. 66 (3) should be questioned 
Court’s jurisdiction— at the hearing of application and not afterwards 
when to be t^en. [Firm Gokul Chand lagan Nath vs. Commissioner 

of Income Tax, (1926) Lah. 446=2 I.T.C. 180]. 


It is not open to a Bench to consider whether an order under Sec. 

66 (3) directing the Commissioner to state a case 
was valid. See Tricumji Jiwan Das vs. Commis- 
sioner of Income Tax (1924), 4 Pat, 224= (1925) 
Pat. 352=1 I.T.C. 406; Ram Krishna Ramnafh vs. 


Validity of order re- 
quiring Ciommissioner to 
state case cannot be con- 
sidered by Bench. 


Commissioner of Income Tax^ (1932) Nag. 65; Khemchand Ranidas vs* 
CommUsioner of Income Tax, (1^4) Sind 45=1934 I.T.R, 216. 
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Contents of Application — 

In In re Ishar Das Dharamchand [(1925), (1926) Lah. 168=2 LT.C. 
12], Broadway, J., expressed the view that the application under Sec. 66 (3) 
should specify the question or questions of law which the applicant considers 
ought to have been referred to the High Court by the Commissioner. 

Time-limit for statement under Sec. 66 (3) — 

There is no time limit fixed for the reference of a case by the Com- 
missioner under Sec. 66 (3). The sub-section runs: “ and, on receipt 

of any such requisition, the Commissioner shall slate and refer the case 
accordingly.*' This makes it clear that the Commissioner is to state a case 
and refer it within a reasonable time after receiving the requisition by the 
High Court. 

The time-limit for the assessee's application under Sec. 66 (3) is six 
months from the date on which he is served with notice of the Commis- 
sioner’s refusal to stale a case under Sec. 66 (2). 

Nature of order under Sec. 66 (3) — 

A Full Bench of the Lahore High Court has held that an order of the 
High Court refusing to issue a mandamus under Sec. 66 (3) amounts to 
a final judgment. Consequently in a case where the subject matter 
involved is Rs. 10000 or more, the refusal to issue mandamus gives the 
assessees a right to appeal to the Privy Council [Feroze Shah vs. Commis- 
sioner of Income Tax (1931), 12 Lah. 166=(1931) Lah. 138=5 LT.C. 1981. 

It should be noticed here that Sec. 66A does not give an appeal from 
such an order and the decision of the Judicial Committee in Tata Iron 
& Steel Co. vs. Chief Revenue Authority, Bombay (1923), 50 LA. 212, 
will not cover a case like the above. In the case before the Judicial 
Committee the decision in question was a decision on a reference made 
under Sec. 51 of the Indian Income-tax Act, 1918, and the Judicial 
Committee held that the decision was only advisory and not in the proper 
and legal sense of the term final. 

Section 66 (3A) — Scope — 

The scope of this sub-section, as has been noticed above, is very much 
limited. It is applicable to those cases only Where the Commissioner has 
rejected the application of the assessee under Sec. 66 (2) on the ground 
that it is Jime-barred. 

The High Court cannot, under this sub-section, require the Commissioner 
.to state a case. 

See notes, ante, nnd^r the head "Power conferred by the Income Tax 
Statute itself”. 

Before express provision as contained in this sub-section Va$ incor- 
porated in the statute High Courts refused to entertain any applicatiem 
under SeCi 66 (3) where the Commissioner rejected the assfesee*s applfeatiotf 
tinder Sec, 66 (2) on the gro^ of limitatiott. ^ Kmm 
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Commissioner of Income Tax (1926), 30 C.W.N. 831 = (1926) Cal. 998; 
Kitemchmd' Hamdcis VS; Commissioner of Income Tax, (1932) Sind 1. 

Section 66 (4)-^Reference Back — 

See notes under the head “High Court to decide only when preliminaries 
laid down in the Section are complied with”. 

Under this sub-section the High Court cannot frame r.ny additional 
question and. demand a statement of case on that question. The sub-section 
empowers the High Court to refer a case back only when the question 
raised hy the statement of case cannot be satisfactorily determined on 
the statement made. 

It would, therefore, follow that no action under this sub-section can 
be taken when the Hig^h Court wants to determine a question not raised 
by the reference. 

Question raised by the Statement — 

This expression would seem to mean the question as framed in the 
statement of case ratlier than one that arises from the statement. See 
the difference between the corresponding provisions in the English and 
Indian Statutes, discussed already. 

Procedure to be followed for re-statement — 

, In a recent case the Patna High Court (Fazl Ali and Manohar Lall, 
JJ-) laid down the procedure that the Commissioner should follow for 
rerstating a case when ordered by the High Court to do so under Sec. 66 
(4). Sec Commissioner of Income-iax vs. Visheswar Singh (1939), 18 
Pat. 805 ==(1940) Pat. 24=1939 I.T.R. 536 in which the case was sent 
back by the High Court to the Commissioner in order that he might re-state 
the case with such finding of fact as might be considered necessary. The 
Commissioner sent up a re-statement of the case, but without hearing the 
assessee. The case was, therefore, sent back to the Commissioner once 
again in order that the case might be re-stated with such further finding of 
fact as the Commissioner might consider necessary after hearing the 
assessee. The matter then went back to another Commissioner, who 
instead of re-stating the case, as he was ordered by the Court to do, sent 
up a letter to the Court stating that he had no power within Sec. 66 (4) 
to vary an opinion given under Sec. 66 (2) if no new facts were admitted. 

It w^as held {per Manohar Lall, J.) that the Commissioner was in duty 
bound to carry out the order of the High Court. He should have re-heard 
the parties, and admitted such further evidence as he considered relevant 
to the point at issue and re-stated the case with his opinion tJiereon. The 
leaftied Judge further expressed the view that it was also open to the 
Commissioner to make a submission that the High Court should decide the! 
case not upon the case which he' was re-stating (as ordered) but upon the 
finding of fact already arrived at by the previous Commissioner- Thcr 
learii!^ Judge observed : **It was within the jurisdiction of the High Court 
to- Inquire to r^rstale !the : case which was- not ! fovnc!? 
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satisfactory by this Court; and, if the Commissioner was dissatisfied with 
this order, he should have moved their Lordships of the Judicial Committee 
against the order passed by this Court. But so long as that order stood, 
this Court expected that it should be carried out to the very letter and in 
the spirit in which the order was worded.*’ 

Section 66 (5) — Disposal of case after decision by the High Court — 

This sub-section provides for two different cases: (a) where the 
leference was made by the Commissioner suo motu under Sec. 66 (1) or 
under Sec. 66 (2) or Sec. 66 (3) ; (b) when the case arose on a reference 
from a subordinate authority. 

In the first case, the Commissioner is to dispose of the case according 
to the decision of the High Court. 

In the second case, the Commissioner is to send the decision of the 
High Court to the subordinate officer and the latter is to dispose of the 
case according to the said decision. 

It seems that this sub-section contemplates a reference stf-o niotu tinder 
Sec. 66 (1) only when the matter has come before the Commissioner. 
A reference .mo motu is not contemplated when the matter is not before 
the Commissioner but is still pending disposal by a subordinate authority. 

High Court— rif may take additional information — 

The view of the Calcutta High Court {per Panckridge, J.) is that 
under Sec. 66 (5) the High Court is not limited to the specific findings of 
fact in the statement of case made by the Commissioner but may look into 
the documents and proceedings annexed to the statement for additional 
information [In re G. /. M. Gregory & Co, (1936), 41 C.W.N. 132=1937 
I.T.R. 12]. 

Comniissioner not obliged to discontinue proceedings — 

Even after the decision of the High Court the Commissioner may 
continue proceedings in relation to the case referred and may direct further 
enquiry if he thinks such inquiry to be reasonable and to be profitable in 
the public interest: See Commissioner of Income-tax vs. Bombay TrtiSt 
Corporation [(1936), 63 I.A. 408=(1936) P.C. 269=1936 I.T.R. 323].: • 

Question of Reassessment to be taken up — 

According to the Allahabad High Court, after a reference has beeb 
answered by the High Court, it is the duty of the Income-tax department 
to take^ap the question of re-assessment and to see in the presence of the 
assessee whether, in the light of the High Court judgnijent, any of .^he 
figures arrived at are liafele to alteration or not [Secretary of State vt. 
BasanlRai and others (1931), (1#2) All. 317=1932 A.L.J. 174=5 I.T.C. 
441]. " •, 

Natuire of High CoiirFs Junsdietic^^ 

The jutisdi^idn cohfefred^^^^u Hi^ Court.by ,Sec^ 66 (5), a 

special jutisdictkHi^ ^ forma no ^rt of the Court’s original or ajppellat^ 



[556 "the INDIAN INCOME-TAX ACT fS. 66 (6). 


jurisdiction [per Lort-Williams, J., in Commissioner of Income-tax vs. 
Hungerford Investment Trust Ltd, (1935), 39 C.W.N. 1140—1935 i.T.R. 
65}. 

Sgc* 66 (6)**— Costs— ~ 

Section 66 (6) leaves the matter of costs entirely at the discretion 
of the High Court. See High Court Rules, ante, at p. 349. 

For applicability or otherwise of this sub-section to a reference made 
under Sec. 66 (1) see ante, under the head “Reference at the instance of 
the Income-tax Authorities*’. 

The fee of Rs. 100 which must accompany an application under Sec. 
66 (2) has been held by many High Courts to form part of the costs of 
and incidental to the reference, which the High Court in its discretion 
may refund to the assessee when he succeeds. See In re Radhcy Lai 
Balmukimd (1930), 52 All. 991 = (1931) All. 23=4 I.T.C. 454; Lachhman 
Das Babu Ram vs. Commissioner of Income-tax, (1933) All. 853=1933 
I.T.R. 275; Commissioner of Income-tax vs. /. /. Milne (1933), 11 Rang. 
454= (1934) Rang. 4=1934 I.I'.R. 25; Commissioner of Income-tax vs. 
Copal Vaijnath Manohar (1936), 60 Bom. 999= (1936) Bom. 385 = 1936 
I.T.R. 417. 

On the other hand, if the assessee fails, the assessee may be allowed a 
set-off of this fee against the costs if the Court in its discretion so permits. 
In Commissioner of Income-tax vs. Copal Vaijnath Manohar (1936), 60 
Bom. 999, Beaumont, C.J., expressed the view that in such cases the Court 
can, if it considers that credit should be given to the assessee for the fee, 
give the Commissioner his costs less the fee. The Judicial Commissioners 
of Sind are of opinion that the assessee in such a case should lose the fee 
and pay as well the taxed costs incurred by proceedings in Court on the 
general principle that costs should follow the event. The taxed costs will 
not be set off against the fee of Rs. 100 paid under Sec. 66 (2) which 
the Commissioner will retain as a fee [Commissioner of Income-tax vs. 
Central Popular Assurance Co, Ltd,, (1939) Sind 364=1939 I.T.R. 556]. 

See also Commissioner of Income-tax vs. Naraindas & Co,, (1939) 
Sind. 318=1939 I.T.R. 305, where also the view was expressed that there 
is no provision in the Income Tax Act that costs payable by an assessee 
should be paid from or limited to the sum of Rs. 100 deposited under 
Sec. 66 (2). That sum is referred to in Sec. 66 (2) as a fee 


Costs cannot be reduced after final order has been passed. The Court 
having exercised its discretion under Sec. 66 (2) 
duSd^ after”final orderT functus officio and cannot re-open the matter 

[Firm Ram Copal vs. Income-tax Commissioner 
(1924), (1925) All. 403=1 I.T.C. 416]. 

According to the Bombay High Court costs of an application undef 
Sec. 66 (3) asking Court to direct the Commis- 
Co5ta tc (oltow event. to state a case should follow the event, that 
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is to say, be paid by the Commissioner who failed to establish his view that 
there was no point of law and should not be made costs in reference 
[Central Talkies Circuit vs. Commissioner of Income-tax, (1939) Bom. 
448=1939 I.T.R. 628J. 

Section 66 (7) — 

See notes on this sub-section, ante, under the head “Changes introduced 
by the Amendment Act VII of 1939”. 

Shall be refunded — 

Though this provision is mandatory, the High Court has no power to 
compel refund. See notes ante, ibid. 

Interest — 

The proviso to Sec. 66 (7) seems to be only an enabling provision 
by which the Commissioner is vested with a discretion to allow interest 
in certain cases. Apart from the wide power given to the Commissioner 
by Sec. 33, the pow'er here given is limited to cases strictly coming within 
Sec. 66 (7). In the English system Sec. 149 (4) confers similar power 
on the High Court expressed almost in the same terms. The extent of 
this power thus conferred on the High Court had to be examined in 
Hrennan Minors Trustees vs. Scanlan (1925), 9 T.C. 427, and Rowlatt, 
J., held that the whole sub-section was only dealing with the case of a 
direct assessment and the provision for the allowance of interest only 
came in as an appendage to the enactment that there was to be no with- 
holding of payment because of a case cited. It was held that so far as tax 
deducted at sources is concerned, that section did not confer any 
jurisdiction on the High Court to allow interest. There is no reason why 
any wider scope should be ascribed to Sec. 66 (7) of the Indian statute. 


Section 66 (7A) — 

This sub-section provides for a limited application of Sec. 5 of the 
Indian Limitation Act to proceedings under the Indian Income Tax Act. 

The said section will apply only in the case of an application made 
to the High Court under Sec. 66 (3) or Sec. 66 (3A). 


Old Section. 


>66A. 

References to 
be heard by 
Bendiesc^ 
Hudi Courts, 
and appeal 
to lie m 
certain cases 
to Privy 
GbuhdI. 


(i) When any case 
has been referred 
to the High <!^ourt 
under section 66, it 
shall be heard by a 
Bench of not less 
than two judges of 
the High Cou ft. 


New Section. 

*66A. (1) When any case 

has been referred to the High 
Court under section 66, it shall 
be heard by a Bench of not less 
than two Judges of the High 
Court, and in respect of such 
case the provisions of section 
98 of the Code of Civil 


^ ^.Insertdi by,- the * This eecticm was insetted by Sec. 8 

fAmandineiit) Act* 1926 (XXlV of th* In^n Income-tax (Anidid- 
y fflsnt) A^ 1926 (XXIV of 1926), 
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Old Se<Ak>D. 

and in respect of such case the 
provisions of section 98 of. the 
Code of Civil Procedure, 1908, 
shall, so far as may be, apply 
notwithstanding anything con- 
tained in the Letters Patent of 
any High Court estaljlished by 
Letters Patent or in any other 
law for the time being in force. 


(2) An appeal shall lie to 
His Majesty in Council from 
any judgment of the High 
Court delivered on a reference 
made under section 66 in any 
case which the High Court 
certifies to be a fit one for 
appeal to His Majesty in 
Council. 

(5) The provisions of the 
Code of Civil Procedure, 1908, 
relating to appeals to His 
Majesty in Council shall, so 
f ar as rnay be, apply in the case 
of appeals under this section in 
like manner as they apply in the 
case of appeals from decrees of 
a High Court; 

Provided that nothing in this 
sub-section shall be deemed to 
affect the provisions of sub- 
section (5) or sub-section ( 7 ) 
of section 66 ; 


Kew Sccticm; 

Procedure, 1908, shall, so far as 
may be, apply notwithstanding 
anything contained in the 
Letters Patent of any High 
Court established by Letters 
Patent or in any other law for 
the time being in force: 

^[Provided that where in any 
reference heard by the Bench 
of the Court of the Judicial 
Commissioner of the North- 
West Frontier Province, a 
difference of opinion arises 
between the Judicial Commis- 
sioner and the Judge of the said 
Court, the opinion of the 
Judicial Commissioner shall 
prevail.] 

( 2 ) An appeal shall lie tO 
His Majesty in Council from 
any judgment of the High 
Court delivered on a reference 
made under section 66 in any 
case which the High Court 
certifies to be a fit one for 
appeal to His Majesty in 
Council. 

(5) The provisions of the 
Code of Civil Procedure, 1908, 
relating to appeals to His 
Majesty in Council shall, so far 
^s may be, apply in the case of 
appeals under . this section in 
like manner as they apply in the 
case of appeals from decrees of 
a High Court: 

Provided that nothing in this 
sul>section shall be deemed to 

This • proviso >as added by Sec. 83 
of ; the Indies Incomi^tax ( Amend- 
ment) Act, 1939 ( VII of 1980). 
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Provided, further, that the 
High Court may, on petition 
made for the execution of the 
order of His Majesty in 
Council in respect of any costs 
awarded thereby, transmit the 
order for execution to any 
Court subordinate to the High 
Court. 

(4) Where the judgment of 
the High Court is varied or 
reversed in appeal under this 
section, effect shall l)e given to 
the order of His Majesty in 
Council in the manner provided 
in sub-sections (5) and (T) of 
section 66 in the case of a 
judgment of the High Court. 

(5) Nothing in this section 
shall be deemed^ — 

(а) to bar the full and 
unqualified exercise of 
His Majesty’s plea- 
sure in receiving or 
rejecting appeals to 
His Majesty in 
Council, or otherwise 
howsoever, or 

(б) to interfere with any 
rules made by the 
Judicial Cdrnmiltee of 
the Privy Council, and 
for the time being iii 
force, for the presen* 
tation of Appeals to 
His Majesty in 
Council; or their con* 
duet before : the ‘Said 
Judicial Cojwmittee, 


New Section. 

affect the provisions of sub- 
section (5) or sUb-section (7) 
of section 66: 

Provided further that the 
High Court may, on petition 
made for the execution of the 
order of His Majesty in council 
in respect of any costs awarded 
thereby, transmit the order for 
execution to any Court sub- 
ordinate to the High Court. 

(4) Where the judgment of 
the High Court is varied or 
reversed in appeal under this 
section, effect shall be given to 
the order of His Majesty in 
Council in the manner provided 
in sub-sections (5) and (T) of 
section 66 in the case of a 
judgment of the High Court. 

(5) Nothing in this section 
shall be deemed — 

(a) to bar the full and 
unqualified exercise of 
His Majesty’s pleasure 
in receiving or reject- 
ing appeals to His 
Majesty in Council, or 
otherwise howsoever, 
or 

(&) to interfere with any 
rules made by the 
Judicial Committee of 
the Privy Council, and 
for the time being iU 
force, for the presenta- 
tion of apj^als to His 
Majesty fn Council, or 
their conduct before 
the said Judiciai 
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History — 

This section was inserted by Sec. 8 of the Indian Income-tax (Amend- 
ment) Act, 1926 (XXIV of 1926). 

Reference may be made here to Tata Iron and Steel Co. vs. Chief 
Revenue Authority of Bombay [(1923), 50 I. A. 212= (1923) P.C. 148], 
which has been discussed at length under Sec. 66 under the head “Function 
of the High Court”. This case went before the Judicial Committee on 
appeal from a judgment of the Bombay High Court on a question referred 
to it under Sec. 51 of the Indian Income 'fax Act, 1918. The Judicial 
Committee held that the decision, judgment or order made by the High 
Court under Sec. 51 of the Act was merely advisory and not in the proper 
and legal sense of the term final and hence the appeal to the Judicial 
Committee was incompetent. 

Express provision having been made for appeal, to the Privy Council, 
the above ruling of the Judicial Committee has been rendered obsolete to 
that extent, but it is good law otherwise as the view regarding the advisory 
character of the High Court judgment was reaffirmed by the Judicial Com- 
mittee in Bombay Trust Corporation case (1936), 63 I.A. 408. 

It may be noticed here that this provision does not in any way limit 
any right of appeal given by the Letters Patent. It rather supplements that 
right by giving appeal even from what has been held to be not a final judg- 
ment at all but merely advisor}' decision by the Judicial Con)mittee. See 
in this connection per os Shah vs. Commissioner of Income Tax (1931) 
Lah. 138=12 Rang. 166=5 I.T.C. 198. 

In Delhi Cloth and General Mills Co. L,td. vs. Income-tax Commissioner, 
Delhi [(1927), 54 l.A. 421 = (1927) P.C. 242], the Judicial Committee 
observed that the right of appeal introduced by the Act of 1926 was very 
probably conceded in order to rectify an omission inadvertently made from 
previous legislation. 

Section 66A (2) — .^peal to Privy Council — 

Compare Sec. 109 (c) of the Civil Procedure Code which lays down 
that an appeal shall lie to His Majesty in Council from any decree or 

order “when the ca.se is certified to be a fit one for appeal to His 

Majesty in Council”. 

The interpretation of the sub-section so far as it relates to the nature 
of cases in which appeal to His Majesty in Council will lie was given by 
the Judicial Committee in the Delhi Cloth and General Mills Co. case, 
[54 l.A. 421 =(1927) P.C. 242]. In this case the sum in dispute exceeded 
Rs. 10,000 and the Lahore High Court refund to certify that the case 
was a fit one for appeal to His Majesty in Council. [See (1927) Lah. 
181=8 Lah. 269]. The Warned Judges were of the opinion that the peti* 
tioners had a right of appeal to the Privy Council provided they could, 
in effect, bring their case within the requirem^ts of Sec. 109 (c). Civil 
Procedure Code, and not otherwise. 
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It was contended before the Judicial Committee on behalf of the 
petitioners that it would be sufficient if the case fell within the requirements 
of Sec. 110 of the Civil Procedure Code and that their right of appeal 
was in no way conditional on compliance with the requirements of Sec. 

109 (c). 

Their Lordships of the Judicial Committee negatived their contention 
and affirmed the view of the Lahore High Court. In delivering the judg- 
ment of the Board Lord Blanesburgh observed with reference to the words 
“to be a fit one for appeal to His Majesty in Council*’ in Sec. 66 (2) of 
the Indian Income Tax Act: “These words are tcxtually the same as the 
concluding words of sub-section (c), Sec. 109, Civil Procedure Code, and 
coupled with the carefully limited referential words to the Civil Procedure 
Code in Sub-sec. (3), suffice, in their Lordships* judgment, to exclude 
from any right of appeal cases which fall within the requirements of Sec. 

1 10 of the Code and are operative to confine that right to cases which are 
certified to be otherwise fit for appeal to His Majesty in Council”. 

Referring to this requirement of a certificate of fitness in a case coming 
under the Civil Procedure Code of 1882 Lord Hobhouse observed : “That 
is clearly intended to meet special cases; such, for example, as those in 
which the point in dispute is not measurable by money, though it may be 
of great public or private importance” [Banarsi Prasad vs. Kashi Krishna 
Narain (1900), 28 I. A. 11=23 All. 227]. 

In Commissioner of Income-tax vs. Kishen Kishore, (1933) Lah. 637, 
all the questions referred to the High Court under Sec. 66 (2) were 
answered in favour of the assessee and the Commissioner was not permitted 
to support the assessment under other provisions of the Act which he had 
not taken before. It was held that it was not a fit case for appeal to the 
Privy Council. 

The distinction between sub-secs. (2) and (3) of Sec. 66A was pointed 
out by Sulaiman, C.J., in Commissioner of Income-tax vs. Sri Vijayananda 
Cajapati Raj Bahadur [(1935), (1935) All. 464=1935 I.T.R. 155]. The 
right of appeal to the Privy Council is conferred only by Sub-sec. (2) while 
Sub-sec. (3) lays down the procedure to be applied to appeals where such 
appeal lies under Sub-sec. (2). This sub-section provides that an appeal shall 
lie to His Majesty in Council in any case which is certified by the High Court 
to be a fit one for appeal. Since it does not provide, as is provided in 
Sec. 109 (a) and (b) of the Civil Procedure Code, that an appeal shall 
lie from any decree or final order passed by the High Court in exercise 
of its final appellate or original civil jurisdiction, it foIlow^s th^it the right 
of appeal is confined only to such cases as are certified to ibe fit by the High 
Court. 

In the above case the value of the subject matter was over Rs. 10,000 
and the opinion of the Gommiss^ioner of Income-tax had not been accepted 
by the Higih Court on the reference made to it, It vras contended on 
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behalf of the Commissioner that he was, as of right, entitled to appeal to 
the Privy Council under Sec, 66A, Sub-sec. (3). This contention was 
negatived by the High Court. 

''Judgment of the High Court delivered on reference’’ — 

It is clear from the language of Sub-sec. (2) that the right of appeal 
is confined only to those cases where a judgment has been delivered by 
the High Court on a reference made to it under Sec. 66, provided, of 
course, that the case is certified by the High Court to be a fit one for 
appeal to the Privy Council. Thus, before the certificate of fitness can be 
given by the High Court there must be a judgment delivered on a 
reference made. 

An order passed by the Pligli Court declining to call upon the Com- 
missioner to state a case and refer it is not a judgment at all ‘"on a 
reference” under Sec. 66A (2). The stage of reference is not reached at 
all so long as the Commissioner has not stated the case and referred it 
v/hen required by the High Court [Gurmukhrai vs. Secretary of State, 
(1934) All. 974=1934 A.L.J. 876=1934 I.T.R. 412]. 

Procedure to be applied — 

Specific provi.sion has been made in Sec. 66A for the procedure to 
be followed for appeals in income-tax matters to tiis Majesty in Council 
and the procedure laid down therein, namely, the procedure laid down in 
the Civil Procedure Code, must be folbwed. 

The rules in Chapter XXXIII of the Original Side Rules of the 
Calcutta High Court, so far as they have the effect of altering the provisions 
of Order 45, C.P.C., relating to the appeals to the Privy Council, have 
been made under Sec. 129 of the Code and apply only to matters arising 
within the Original Civil Jurisdiction of the Court and therefore have 
no application to income-tax appeals. [Commissioner of Income-tax, 
Bengal vs. Hungerford Investment Trust Ltd. (1935), 62 Cal. 671=39 
C.W.N. 1140]. 

Section 66A (3) — Scope of — 

It is sometimes contended that the reference to the Civil Procedure 
Code in Sub-section 3 of Sec. 66A of the Income Tax Act is made in 
terms w^hich are comprehensive enough to include within the class of 
appealable cases all that are defined in the provisions incorporated by 
reference, that is, in the provisions of the Civil Procedure Code. 

Such a contention has been negatived by the Judical Committee in 
Delhi Cloth and General Mills Co, vs. Income-tax Commissioner [ (1927), 
54 I.A. 421 = (1927) P.C. 242]. In the view of their Lordships {per Lord 
Blanesburgh), the words of qualification, ""so far as may be”, in the sub- 
section have the effect of confining the statutory right of appeal to the cas^ 
described in Sub-sec. (3). ; 
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See also Commissioner of Income-tax vs. Sri Vijayananda Gajapati 
Raj Bahadur, (1935) All. 464, where Sulaiman, C.J., expressed the view 
that Sec. 66A (3) only lays down the procedure to be applied to appeals 
where such an appeal lies under Sec. 66A (2). 


Old Section. 

67. No suit shall be brought 

Bar of suits any Civil Court 

inCivi’ to Set aside or 
modify any assess- 
ment made under this Act, and 
no prosecution, suit or other 
proceeding shall lie against any 
officer ^of the Crown for any- 
thing in good faith done or 
intended to be done under this 
Act. 


* Government of India (Adaptation of 
Indian Laws) Order, 1937. 


New Section. 

67. No suit shall be brought 
in any Civil Court to set aside 
or modify any assessment made 
under this Act, and no prosecu- 
tion, suit or other proceeding 
shall lie against any ^[Officer 
of the Crown] for anything in 
good faith done or intended to 
be done under this Act. 


’ These words were substituted for the 
words "Government Officer” by the 
Government of India (Adaptation of 
Indian Laws) Order, 1937. 


History — 

The .section in its present form, consisting of two parts, was introduced 
in Act vn of 1918. See Sec. 52 of the Act, Appendix, p. ccxxxviii. It 
has since been maintained without any amendment except for the fact that 
the words “Government Officer” were changed to “Officer of the Crown” 
by the Government of India (Adaptation of Indian Laws) Order, 1937. 

The provision contained in the first part was laid down in Sec. 39 
of the Income Tax Act of 1886. 

In Secretary of State for India vs. A. H. Forbes (1921), 1 I.T.C. 23, 
which was a case under Sec. 39 of Act II of 1886, the Patiu High Court 
held that even if the assessment made by the Collector was w'rong, the 
Civil Court could not interfere by reason of Sec. 39 of the Act. 

The Court of Judicial Commissioner of Sind expressed an identical 
view in Dayaram Ramdas vs. Secretary of State for India, [(1925) 
Sind. 130=1 I.T.C. 250], which was a case under Act VII of 1918. It 
was observed that where the Income-tax Officer professed to tax income 
and income only the asssessment, though there might be an error in .calcula- 
tion, was" still one under the Income Tax Act and hence its legality could 
not be questioned in Civil Courts. If, however, the Income-tax Officer 
had assessed anything but income or had levied an assessment on the classes 
of income exempted by the Income Tax Act, he would have overstepped 
the limits of his jurisdiction and then his assessment would not be one 
under the Act. 

But Secretary of State Seth Khemchand Thaconial, (1925) 
Sind. ,67, viflnch was a case relating to assessment of super-tax under 
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the Super-tax Act (Act VIII of 1917). It was held that unless the super- 
tax had been charged, paid or recovered in the assessment year the 
jurisdiction of the Civil Courts to entertain a suit in respect of the same 
was not barred under Sec. 39 of the Income Tax Act of 1886 (Act II of 
1886). 

See also A. H. Forbes vs. Secretary of State (1914), 19 C.W.N. 138. 

English Law — 

In the English law there is no exact parallel to Sec. 67 cf the Indian 
statute. 

Section 133 (2) of the English Income Tax Act lays down that ‘‘An 
appeal, once determined by the Commissioners, shall be final, and neither 
the determination of the Commissioners, nor the assessment made thereon, 
shall be altered, except by order of the Court when a case has been referred 
as provided by this Act”. Section 148 which relates to appeal against 
assessment in some special cases provides in its sub-sec. (2) that “every 
such appeal shall be heard and determined by the Special Commissioners, 
and their determination shall be final and conclusive subject to the provisions 
of this Act relating to the statement of a case for the opinion of the High 
Court”. 

Thus under the English law in most cases appeal is the only remedy 
open to the tax-payer for correcting an excessive assessment or for securing 
repayment and if an assessee does not avail himself of this right he cannot 
afterwards bring a petition of right. See Holborn Viaduct Land Co. Ltd- 
vs. The Queen (1887), 2 T.C. 228, and Hunter vs. The King, (1904) A.C. 
161. 

If an assessee does not appeal against an assessment he cannot challenge 
it subsequently in bankruptcy proceedings [In re Calvert (1899), 2 Q.B. 
145] or in proceedings for the recovery of tax [Rutherford vs. Lord 
Advocate (1931), 16 T.C. 145]. 

For provisions in the English law analogous to the second part of 
Sec. 67 of the Indian Income Tax Act see: — 

Halsbury’s Laws of England — 

— Vol. 15, i). 447 (Right of person exercising a legal duty erroneously 
to indemnity) ; 

— ^Vol. 1, p. 18, §23 (Crown servants); 

— Vol. 6. pp. 413-415 (Proceedings against Crown servants) ; 

— ^Vol, 10, p. 28 (When petition of right does not lie) ; 

— ^Vol. 20, p. 261 (Exemptions from liability) ; p. 712 (When 
authority is implied) ; 

— ^Vol. 23, pp. 316-321 (Liability in Tort) ; 

— Vol. 27, p. 477 ( Qualifications of Liability). 

“In certain descriptions of individual persons the capacity, function 
or personal qualification of the individual may affect his liability 
either by affecting the capacity to undertake the duty which is 
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broken or to commit the act which is a breach of it, or by affording 
a defence to an action for injuries brought in respect of such 
breach”. 

Statutes of England — 

— ^Vol. 5, p. S (Proceedings against the Crown). 

'The subject has no right of action against the Crown, but as 
suppliant he may petition the King that ‘right be done’. A petition 
of right will lie (subject to fiat) for the recovery of lands and 
incorporeal hereditaments, due upon contracts or for damages for 
breach of contract but does not lie for damages for tort or when 
another statutory remedy is provided”. 

Halsbury’s Laws of England — 

— ^Vol, 10, pp. 35 et seq,, (Proceedings on the Crown Side of the 
King’s Bench Division). 

— ^Vols. 6 and 7 (Constitutional Law). 

Constitutionality of the Provision — 

The constitutionality of the section came up for discussion in R. N, 
Singha vs. Secretary of State [(1927) 5 Rang. 825= (1928) Rang. 70] 
in which the Appellant had filed a suit against the Secretary of State tor 
India in Council to recover a certain sum which he had to pay as income- 
tax and which he contended had been erroneously assessed on him. The 
appellant contended that Sec. 67 was ultra vires, relying on Sec. 32 of the 
Government of India Act, which ran as follows : — 

‘‘Every person shall have the same remedies against the Secretary of State 
for India in Council as he might have had against the East India Company 
if the Government of India Act, 1858, had not been passed”. 

Baguley, J., held that the section was not ultra vires since a suit for 
the recovery of revenue wrongly assessed would not have lain against the 
East Indian Company before 1858, 

Section Explained — 

As has already been noted, the section consists of two parts. 

The first part prohibits the bringing of any suit in any Civil Court to 
set aside or modify any assessment made under this Act. 

The essential condition, therefore, is that the assessment should be 
one made under the Income Tax Act. 

If this condition is .satisfied, then the Civil Courts shall have no 
jurisdiction to entertain any suit in which the relief claimed may be either 
<1) quashing of the assessment or (Z) correction or modification of the 
same. 

The absence of any other remedies is no answer to this statutory 
prohibition. See Secretary of State vs. V. M. Meyappa Chettiar, [I.L.R. 
(1937) Mad. 211 = (1937) Mad. 241=1936 l.T.R. 341]. 

In this case the respondent had filed a suit for a declaration that he 
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was not liable to be assessed to income-tax on the income received by 
him from his business in Saigon and for recovery of tax levied from him 
for the years 1929-30 and 1930-31. He had contended befoie the Income- 
tax Officer through his local agent that he did not reside in British India 
but the Income-tax Officer found against him and required him under 
Sec. 33 to submit a return of his income. As he did not do this, he was 
assessed under Sec. 23 (4) and was, therefore, debarred under the old 
Sec. 30 from the remedies provided by the Act. 

It was contended on behalf of the appellant that the question of the 
respondent’s residence was one which the Income-tax Officer had juris- 
diction to decide, that his decision on the point was therefore made under 
the Act and that it could not be challenged by a suit in the ordinary Civil 
Courts but only in the manner laid down in the Income Tax Act. On the 
other hand, it was urged on behalf of the respondent that in deciding tli,e 
point wrongly the Income-tax Officer wrongly assumed jurisdiction and 
hence the assessment which followed on that decision was without juris- 
diction. The appellant’s contention was accepted by the Madras High Court 
(Varadachariar & Stodart, JJ.) and it was held that the Income-tax Officer 
having authority to decide the fact of the respondent’s residence acted within 
his jurisdiction in deciding that he was a resident of British India and 
that the suit was therefore not maintainable. Stodart, J., observed: *'That 
a statutory tribunal or authority which has to arrive at a decision as to 
the existence or non-existence of certain facts before proceeding to take 
further action under the statute is acting within the jurisdiction in making 
that decision and is immune from civil proceedings to quash that decision 
except such as are prescribed by the statute, is established beyond all 
controversy”. 

Compare Sec. 9 of Act IX of 1847 which laid down: ‘‘No suit or 
action in any courts of justice shall lie against the Government or any 
of its officers on account of anything done in good faith in the exercise 
of the power conferred by this Act”: See Secretary of State vs. 
Fahamidannissa Begum (1890), 17 I. A. 40, where the Judicial Committee, 
referring to this Sec. 9 of Act IX of 1847 observed: “Full effect can be 
given to this section without holding that it deprives the owner of a 
permanently settled estate of that right of appeal which is given to him 
in order that he may have determined in a civil court the justness of the 
demand of the Revenue authorities”. It was held that the section onl}^ 
referred to suits for damages. It may be noticed that the second part of 
vSec. 67 of the Income Tax Act, 1922, corresponds to Sec. 9 of Act IX of 
1847. The first i>art is more comprehensive. 

Suit to set aside or modify any assessment made under this- 

Act"^ 

The question is whether the words '‘any assessment made under this 
Act” would mean and include an assessment made without jurisdiction. 
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Want of jurisdiction may be pleaded on several grounds. It may, for 
example, be contended that what has been assessed is not 'income' at all 
within the meaning of the Income Tax Act [(1908), 35 Cal. 859, (1915) 
42 Cal. 151, (1922) Pat. 361] or that it is not chargeable income [(1929) 
Mad. 179, 52 Mad. 12 (17-18)] or that the Income-tax Officer had no 
jurisdiction to make assessment in respect of the income [(1916) 1 A.C. 
215]. The question is whether an assessment can be sought to be set aside 
or modified in a civil court on any such grounds. 

Before answering this question it will be pertinent to notice the following 
fundamental principles now settled beyond dispute : 

1. Whenever the right sought to be vindicated is not a creature 

of the statute itself but is a common law right relating to the 
person or property of the subject, courts start with the 
presumption that there must be a remedy in the ordinary 
civil courts. In such a case very clear and unmistakable 
indications of an intention to curtail or include the courts' 
jurisdiction must be present. 

2. A distinction is made between questions affecting the jurisdiction 

of the statutory authority and matters affecting the correctness 
of its decision. 

3. A distinction is made according as the statute in question does 

or does not entrust to the statutory authority itself jurisdic-: 
tion to determine whether or not the preliminary state of 
facts essential to give it jurisdiction to act under the statute 
exists : 

Queen vs. Commissioners for Special Purposes of the Income 
Tax (1888), 21 Q.B.D. 313, per Lord Esher; Reg vs. Bolton 
(1841), 1 Q.B. 66; Colonial Bank of Australia vs. Willan 
(1874), 5 P.C. 417. 

The te»t of jurisdiction is whether or not the authority 
in question had power to enter upon the enquiry, not whether 
its conclusions in the course of it were true or false. 

3. {a) Where the scheme of the legislature is to entrust the decision 
of the facts to a tribunal of persons specially selected for the 
locality reserving always to the individual the right to have 
the commissioner's decisions on points of law reviewed by 
the courts, the obligation is placed for reasons of expediency 
, upon the person assessed to appeal to the commissioners if 
he wishes to rid hin^self of an assessment which is, in his 
view, based upon wrong conclusions of fact: The King vs. 
. Bloomsbury Income-tax Commissioners (1915) 3 K.B. 768 
7 T.C. 59 (66). 

(6) Whoever a statute deals with certain rights, it is right to 
. ; 9 ^ deals with the tot^ rights and 
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leaves nothing outside the provisions of the statute: Sheo- 
baran Singh vs. Kuisum-un-Nissa ( 1927) , 54 LA. 204= ( 1927) 
P.C. 113=49 All. 367. 

4. Where the relevant statute contains a specific provision limiting 

or excluding the jurisdiction of civil courts, the determination 
of the ambit of the civil courts' jurisdiction must prima fade 
rest upon the language used in the excluding provision: 

5. Whatever may be the disinclination of the legislature in England 

against enacting a total exclusion of the civil courts' authority 
such exclusion is not unknown in this country: Spooner vs. 
Juddow (1846), 4 M.I.A. 353; Govindarajulu Naidu vs. 
Secretary of State, (1927) Mad. 689, 50 Mad. 449. 

6. In the English system it was settled as early as in Allen vs. 

Sharp (1848), 2 Ex. 3.52, that legislative policy as well as 
considerations of expediency pointed to the propriety of 
treating the assessment by the assessing authorities as final and 
conclusive unless appealed from in the manner pointed out 
by the statute. 

7. In the English system it was held that when the particular 

commissioner whose proceedings w'ere sought to be restrained 
had no jurisdiction to proceed w^ith the assessment, not being 
admittedly one of those specified in the Act as competent to 
deal with the income, the civil court could interfere: Kens- 
ington Income-tax Commissioners vs. Aramayo, (1916) 1 
A.C, 215. See, in this connection, The King vs. Bloomsbury 
Income-tax Commissioners, (1915) 3 K.B. 768, Rex vs. 
Swansea Income-tax Commissioners, (1925) 2 K.B. 250. 

8. The procedure under the Act applies as much to a person who 

contends that he is not chargeable as to one who admits 
that he is chargeable but complains of the manner or extent 
of assessment: 

(a) A denial of liability on the ground of non-residence can be 
raised in the course of assessment proceedings: Commis- 
sioners of Inland Revenue vs. Lysaght, ( 1928) A.C. 234 ; 
Rex vs. Marylebone Income-tax Commissioners (1929), 
13 T.C 746, 

Assessment made under this Act — 

In Venkata vs. Chengadu (1889), 12 Mad. 168, Miithuswami A 3 ^ar, 
J., with reference to similar language In Sec. 59 of the Madras Revenue 
Recovery Act observed: **The section pre-supposes that certain proceedings 
were professedly taken under the Act and that there might be a valid 
claim to redress on the ground that they were not in accordance with 
the provisions of the Act*'. In Raja of Ramnad vs. Secretary of State, 
(1929) Mad, 179, 52 Mad* 12 it was obse^ed: ''Where a certain income 
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IS outside the scope of the Act, such as agricultural income or income not 
earned in or brought into British India, any assessment in respect of such 
income would be outside the scope of the Act and a civil suit to recover 
it would not be barred’'. See also Dayaram Ranuias vs. Secretary of State, 
(1925) Sind. 130; R. N. Singha vs. Secretary of State, (1928) Rang. 70, 

5 Rang. 825; Forbes vs. Secretary of State, (1915) Cal. 621, 42 Cal. 151. 
See, however, Secretary of State vs. Mcyyappa, [ (1937) MaJ. 241 — l.L.R. 
(1937) Mad. 211] where all these cases were discussed and it was pointed 
out that in respect of matters which the Act has left to be determined 
by the assessing authorities^ their decision cannot be questioned by a 
separate suit. 

Assessment without Jurisdiction — 

It has been noticed already that under Sec. 67 the Civil Courts have 
no jurisdiction to entertain any suit if the assessment is done under this 
Act, that is, done within the jurisdiction of the Act. If, however, the assess- 
ment is made without jurisdiction, suits will lie to the Civil Courts. 

If, for instance, an assessment is made in respect of an item of income 
which is not assessable under the Act, as for example, agricultural income, 
then a civil suit wdll lie to recover the tax paid since the officer making the 
assessment had no jurisdiction to make it {Raja Rajeswara Sethupathy vs. 
Secretary of State (1928), 52 Mad. 12=^(1929) Mad. 179). 

See also Dayaram Ranuias vs. Secretary of State, (1925) Sind 130. 

The next point to note is that the Civil Courts are barred from 
entertaining a suit to set aside or modify an assessment made under 
this Act. It follows, therefore, that there will be no bar to a suit regarding 
any other operation under the Income Tax Act. 

Thus, a suit in which the relief claimed is merely a declaration that 
the registration of the instrument of partnership was ultra vires and void 
is not barred by Sec. 67 {Nachiappa Chettyar vs. Secretary of State (1933), 
11 Rang. 380= (1933) Rang. 229=7 I.T.C. 1]. So also it has been held 
that a suit for refund of income-tax refused by income-tax authorities is not 
barred by Sec. 67 [Mt. Zenah Bai vs. Secretary of State, (1932) Sind 48]. 

Anything done in excess of or without jurisdiction — 

The true test regarding the interference by the Civil Court in such 
case is, as laid down by the Calcutta High Court, “whether there has been 
a substantial disregard of the provisions of the law which creates the 
authority — ...and regulates its power and duties [Chairman of Giridih 
Municipality vs. Srish Chandra Mo jumdar (1908), 35 Cal. 859=12 CW.N. 
709^7 C.L.J. 631] . Hence “where an authority is by Statute vested with 
exclusive powers over any subject matter, then so long as these powem 
are exercised on that subject matter the Civil Court cannot interfere, but if 
the; authority purports to exercise these powers on what is not that subject 
matter, then the Gourt wilT bec^tuse the authority is not actin|^ 
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under the Statute and is not protected thereby"', [per Ross, J., Secretary 
of State vs. A. H. Forbes (1921), (1922) Pat. 361]. 

The second part of the section affords protection to an Officer of the 
Crown from legal ‘proceedings for anything in good faith done or intended 
to be done under this Act. 

The principle in this respect was formulated by the Judicial Committee 
as early as in Spoon-cr vs. Jtiddozv (1850), 4 M.I.A. 353, when it was laid 
dow’^n that if a party bond fide, and not absurdly, believes that he is acting 
in pursuance of a statute, he is entitled to the special protection which the 
Legislature intended for him, although he has done an illegal Act. 

^^Anything done or intended to be done” — 

Some analogous expressions may be noticed here — 

''Any act purporting to be done*' — Sec. 80, Civil Procedure 
Code: Bhagchand vs. Secretary of State (1927), 54 LA. 338; Revati 
Mohan Das vs. Jatindra Mohan Ghosh (1934), 61 I.A. 171. 

See Abdul Rahim vs. Abdul Rahman (1924), 46 All. 884 where it was 
held that if the act was one such as is ordinarily done by the Officer in the 
course of his official duties and he considered himself to be acting as such 
public officer and desired other persons to consider that he was so acting, 
the act clearly ‘"purports to be done" in his official capacity. 

"Any act alleged to be ". — Art 2, Limitation Act. 

"Any act done or ordered to he done*\ — Section 1, The Judicial Officers' 
Protection Act (Act XVIII of 1850). See Stamp Reference by the 
Board of Revenue (1929), 52 All. 844== (1931) All. 189. 

"Any act purporting to be done", — Section 538, Calcutta Municipal 
Act, See also Sec, 539 of the same Act. 

"Anything done or purporting or professing to be done", — Section 
142, Calcutta Port Act (Bengal Act III of 1890) : Commissioners for the 
Port of Calcutta vs. Corporation of Calcutta, (1937) P.C. 306=64 I.A. 363, 
reversing 63 Cal. 592. 

See also The Corporation of Calcutta vs. The Commisswners of the 
Port of Calcutta (1930), 58 Cal. 264. 

Good Faith — 

“A thing shall be deemed to be done in 'good faith' where it is in fact 
done honestly, whether it is done negligently or not" — Sec. 3 (20), General 
Clauses Act (X of 1897). 

“Nothing shall be deemed to be done in good faith which is hot done 
with due care and diligence." — Sec. 2 (7), Limitation Act. 

See also Section 1, The Judicial Officers' Protection Act (Act XVIII 
of 1850). 

The following cases will afford valuable guidance: — 

Tarucknafh Mookerjee vs. The Collector of Hoogli (1870), 13 
13; Collector of Hoogli vB, Tdruckmth Mookerjee (1871^^ 
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16 W.R. 63 ; Ismail Bin Shaik Badal vs. AH Bkoy Sarafali 
(1905), 9 C.W.N. S9l; Teyen vs. Ram Lai, (1890), 12 All. 115; 
Vithal Ramchandra Gulwadi vs. Ragltavendra Ramrao Baindnr 
(1920), 45 Bom. 1089; Edward D. Sinclair & L. P. D. Brough- 
ton (1882), 9 Cal. 341=9 LA. 152; Loftiis Otway Clarke & 
Brojendra Kishorc Ray Chowdhury (1912), 39 I.A. 163. 

Other proceeding — 

Section 67 bars not only a suit or prosecution against an officer of the 
Crown when he acts in good faith under the Act but also other proceeding. 

Limitation — 

See Art. 2 of the Limitation Act according to which the time-limit for 
an action ''for compensation for doing or lor omitting to do an act alleged 
to be in pursuance of any enactment in force for the time being in British 
India’’ is ninety days from the time when the act or omission takes place. 

"The word compensation has been differently understood by the 
diflernt High Courts. The Madras High Court took it to include a claim 
to recover simply the value of the goods seized. See Murugesa vs. Jattaram, 
23 Mad. 621 ; see also Yellamal vs. Ayyappa, 38 Mad. 972 (984) ; Narasimha 
vs. Gangarajce, 31 Mad. 431. The Bombay High Court also took the same 
view in Jaggiram vs. Gulam Jilani, 8 Bom. 17. The Allahabad High Court, 
however, took the view that the term should be applied to those cases only in 
which the plaintiff claims a sum by way of damages and not the mere 
specific amount realised from him by the defendant. See Rajputana-Malwa 
Ry, vs. Ajniere Municipal Board, 2i2 All. 491 ; Municipal Board vs. Deoki- 
nandan, 36 All. 555 ; Niddar Singh vs. Ganga Dei, 38 All. 676. The Calcutta 
High Court also seems to entertain the latter view: see Lakshmi Priya vs. 
Rama Kanta, 30 Cal. 440.”^ 

See also Secretary of State vs. Lodna Collieries, (1936) Pat. 513. 

It is to be noted that this Article will not apply if the act alleged is not 
done in pursuance of any enactment [Punjab Cotton Press Co,, Ltd> vs. 
Secretary of State, (1927) P.C. 72=31 C.W.N. 835]. 

It applies only to suits for compensation and damage for tortious acts 
of a public officer purporting to act in pursuance of statutory power [Secre- 
tary of State vs. Lodna Colliery Co., Ltd,, (1936) Pat. 513]. 

"In pursuance of any enactment” means acting in confonnity with an 
enactment and not merely pretending to act or acting under colour of such 
an enactment. "Where a person honestly believes that he is acting under 
some enactment he is protected. But where a person pretends that he was 
so acting and knows that he should not act under that enactment, he cannot 
be said to be acting in pursuance of any such enactment.” In this case Art. 2 
does not apply [Shiamlal vs, Abdul Raof, (1935) All. 538]. 


Limitaikn in British Mia by Dr. Radhabinod Pal, p. 464». 
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Old Section. 

*67A. In computing the 

Computation period of limitation 
ofj^riodsof prescnbeQ for an 
hmitatioa appeal under this 

Act or for an application under 
section 66, the day on which the 
order complained of was made, 
and the time requisite for 
obtaining a copy of such order, 
shall be excluded. 


New Section. 

H67A. In computing the 
period of limitation prescribed 
for an appeal under this Act or 
for an application under section 
66, the day on which the order 
complained of was made, and 
the time requisite for obtaining 
a copy of such order, shall be 
excluded.] 


’ Inserted by the Indian Income-tax ' This section was inserted by Sec. 12 of 
(Second Amendments Act, 1930 the Indian Income-tax (Second 

(XXII of 1930). Amendment) Act, 1930 (XXII of 

1930). 

History — 

This section was first inserted in 1930 by Sec. 12 of the Indian Income 
Tax (Second Amendment) Act of that year (Act XXII of 1930). Before 
this express provision was inserted, the High Courts in India usually applied 
Sec. 12 of the Limitation Act to income-tax proceedings under Sec. 29 of 
the same Act and held that the time taken in obtaining a copy of the order 
complained of should be excluded in computing the period of limitation for 
appeal or reference. See Muhammad Hayat Haji Muhammad vs. Com- 
missioner of Income-tax (1928), (1929) Lah. 170=3 LT.C. 319; Pirm of 
Mohanlal Hardeo Das vs. Commissioner of Income Tax (1929), 9 Pat. 172= 
(1930) Pat. 14=4 I.T.C. 90; S, Ramanatha Reddiar vs. Commissioner of 
Income Tax (1928), 6 Rang. 175= (1928) Rang. 152=3 I.T.C. 10. 

The benefit of this Section will be enjoyed in two cases only: — 

( 1 ) Appeal under this Act. 

(2) Application for reference to the High Court under vSec. 66. 

Time requisite for obtaining a copy — 

C/. Section 12, Limitation Act. 

The following notes on that section will prove helpful: — 

‘What is the time requisite for obtaining a copy? — ^The time between 
the date on which a copy is ready and the date on which the applicant chooses 
to take delivery of it has never been deemed to be ‘the time requisite for 
obtaining a copy*. In Go pal Chunder vs. Brojobehari Mitter, 9 C.L.R. 293, 
this time was not excluded. 

“The section speaks of ‘the time requisite^ The word ‘requisite’ is a 
strong w'ord, stronger than the word ‘required’. It seems to mean ^properly 
required': J, N. Surty vs. T, S. Chettyar, 32 C.W.N. 845 (P.C.)==6 Rang, 
302; (1928) P.C. 103. In determining this ‘time requisite’ the conduct of 
the appellant must be considered and the period which need not have elapsed 
if the appellant had taken reasonable and proper steps shall not be dfeemeij 
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as ‘requisite’ within the meaning of this section: Pramatha vs. Lee, 49 Cal. 
999 (P.C.)=27 C.W.N. 156=37 C.L.J. 86. Any delay in this respect 
caused by the negligence of the party shall not be regarded as ‘time requisite’ : 
Parvati vs. Bhola, 12 All. 79. See also Kamruddin vs. M. N, Mitter, 52 
Cal. 342= (1925) Cal. 735 ; Sarat Chandra vs. Upendra, 54 Cal. 481 = (1927) 
Cal. 623. 

“The time requisite for obtaining a copy ends on the date when the 
copy is ready for delivery and not when actual delivery is taken. If, how- 
ever, the copy be so ready on a day when the Court is closed, it seems time 
till the re-opening date will be deemed to be ‘time requisite for obtaining a 
copy': See Khub Chand vs. Karmukh, 34 All. 41. There cannot, however, 
be any hard and fast rule in this respect. See Appalaswami vs. Narayan-- 
Sami, 36 M.L.J. 62, where a notification was published that arrangements 
would be made for granting copies during the vacation. In such a case 
parties must attend during the vacation to obtain the copies. 

“Where copies are sent by post the time till such copies are despatched 
must be deemed to be ‘time requisite’ within the meaning of this section. 

“Where separate applications for copies of judgment and decree are 
made, time for both such copies should be deducted under this section. See 
Rajani Kanta vs. Kalimohan^ 21 C.W.N. 217; Selamban vs. Ramanadhan, 
33 Mad. 256; Macmillan & Co. vs. Cooper, 48 Bom. 292; Jadunandan vs. 
Hanuman, (1924) Pat, 113; Kaushi Ram vs. Karam Narain, 3 Lah.L.J. 166. 

^^Obtaining Copy: — The section speaks of time for obtaining copy. 
It does not require that the application for copy must be made or that it 
must be made by the party himself. If the party be entitled to a copy 
without having to apply for the same under any law. he need not apply at 
all. Time till such copy is given to him should be ‘time requisite for 
obtaining copy’ within the meaning of this section. For such a case see the 
provisions of Sec. 66 (5) of the Indian Income Tax Act. The High Court 
is to send such a copy to the Commissioner. Even when application for 
copy ismecessaiy^ it need not be made by the party himself : See Amimuldin 
vs. Pyari, 43 Mad. 633; Rudra vs. Raghuraj, 23 I.C. 209; Rant Kishan vs* 
Kashi Bai, 29 All. 264; Chandu vs. Mast Ram, (1934) Lah. 135.”* 

New Section. 

68 . {Repeals.} Repealed by 
the Repealing Act, 1927 {XII of 
1927). 

* The Law of LimUation in British India, by Dr. Radhabinod Pal, pp. 213-214. 
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RuIvKS t*OR TllK COMPUTATION OP THP PROPiTS AND GAINS OP 

Insuranciv Business. 

Introductory — 

The Rules of computation of the profits of any insurance business are 
now enacted in the Act itself and are given in the Schedule. Before the 
amendment of 1939, computation of such profits w^as provided for by the 
Rules made in exercise of the power conferred by Sec. 59. Though these 
rules when made were given the statutory effect, yet, according to a well 
known canon of construction, they were the subordinate provisions and were 
to yield to the conflicting provisions, if any, in the Act itself. See Institute 
of Patent Agents vs. Joseph Lockwood, (1894) A.C. 347, per Lord Herschell, 
The Queen vs. Bird and others, (1898) 2 Q.B. 340 (345) ; In the Matter 
of the North British S* Mercantile Insurance Co., Ltd. (1937), 41 C.W.N. 
903. See ante, notes under Sec. 10 (7), page 1018. 

The Reason for the separate treatment of Life Insurance business — 

^‘Life policies are contracts of most variable endurance and the pre- 
miums are in many cases not annual payment. 'Phe contract may endure 
for the policy-holder’s life or for a certain number of years stated, or till 
the holder attains a certain age; and the company may be bound on th,e 
expiry of a fixed number of years, or on the attainment of a certain age 
by the policy-holder, either to pay a lump sum or an annuity for the re- 
mainder of the policy-holder’s life. The premiums paid for such insurance 
may be paid all in one sum or by instalments within a fixed number of 
years, or during the subsistence of his policy. The premiums, there- 
fore, do in no sense represent the ennual. profits and gains of the Com- 
pany. In like manner the amount of claims in one year arising on the 
death of persons insured, or as a deduction from the company’s receipts 
for the year, cannot afford any criterion for the ascertainment of profits. 
A recently established companyjiwill receive a large amount of pre- 
miums and have few or no claim to meet. The profits and gains can 
be ascertained only by actuarial calculations, and this actuarial calcula- 
tion may be obtained by taking the result of the quinquennial investi- 
gation.” Scottish Union and National Insurance Company vs. Smiles, 
(1889), 2 T.C 551 (577-78). 

A few leading cases under the old Act of 1022 — 

Before proceeding to give the rules introduced by the ALmending Act 
VII of 1939 it will be pertinent to examine the following cases decided 
tinder the Income-tax Act of 1922 as it stood before the amendmrat: 
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The Laxmi Insurance Co. vs. Commissioner, (1931) Lah. 441, 12 
Lah. 757, 5 I.T.C 24: In this case it was held that the Rules made by 
the Central Board of Revenue under Sec. 59 were of a mandatory 
character and provided the only manner in which the income, profits 
and gains of Life Assurance Companies could be determined. It did not 
give any discretion to the assessing officer to depart from its provisions 
and to have recourse to the other provisions of the Income-tax Act for 
the purpose of determining and assessing the income, profits and gains of 
a Life Assurance Company. 

Bharat Insurance Co«, Ltd. vs. Commissioner (1934), 61 LA. 41, 

(1934) P.C. 45: In this case the valuation balance-sheet of the Company 
as at 31st December 1923, for the previous quinquennium showed a surplus 
of Rs. 5,95,952. Of that surplus the participating policy holders were 
entitled under their contract to 90 per cent. In the course of the succeeding 
quinquennium the question accordingly arose between the Company and 
the Income-tax authorities whether the Company should be assessed to 
income-tax on a notional income equal to the fifth of the surplus or, 
whether the Company were entitled to treat the 90 per cent, payable 
to the policy-holders as an expenditure incurred in earning such notional 
income and, therefore, to be assessed on an income equal to one-fifth of 
one-tenth of that surplus. In point of fact, it seems that the whole of the 
surplus represented profits earned during the quinquennium ending on 31st 
December, 1923. 

On these facts the question that was referred to the High Court for 
decision was '"whether the sum of Rs. 4,68,394 distributed among partici- 
pating policy-holders represent part of the profits assessable to income-tax 
or an expenditure incurred for earning the profits of the company”. 

The High Court held that the sum in question w^as part of the profits 
of the company and so assessable to income-tax and did not come under 
the description of expenditure incurred by the company. In support of 
this opinion the High Court referred to the decisions of the House of Lords 
in Mersey Docks and Harbour Board vs, Lucas, (1884) 8 A.C. 891 and 
Last vs. London Assurance Corporation, (1886) 10 A.C. 438. On appeal 
the Judicial Committee upheld the decision, accepting the principle laid 
down m Lasfs case as settled down Ibr nearly 50 years, not only in the 
United Kingdom, but also, presumably, in the Dominions and Colonics. 

In Last’s case it was held that the liability of the London Assurance 
Corporation to pay income-tax on the whole of the ptfefits earned in its 
business was not affected by the fact that it had bound itself by its contract 
with the participating policy-holders to pay them two-thirds of the profits 
eg^ted in the participating part of. its busing 

It was pointed oiit by the Judicial Committee that in Engkhd the 
fateome-tax payable on a bigness had *-to jb^computed on the 

of the profits or gains'', phra^Ibgjr wfeitn; 
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Lord Blackburn in Coltness Iron Co. vs. Black, (1881) 6 A.C. 315, has 
remained unaltered since its insertion in 46 Geo. Ill, c. 15^. In their 
Lordships* opinion Sec. 10 of the Indian Income Tax Act, 1922, is substan- 
tially to the same effect and prima facie, therefore, Lasts's case was decisive 
of the case before their Lordships as it directly decides the question raised 
in the latter case. 

Regarding Rule 25 of the Indian Income Tax Rules their Lordships 
observed: “The net profits in this rule clearly mean the ‘surplus, if any' 
in the statutory fonn of Valuation Balance Sheet set out above of ‘life 
-assurance and annuity funds (as per balance-j>heet under Sch. 3)* over the 
'net liability under life assurance and annuity transactions (as per summary 
statement provided in Sch. 4)’.**^ 

National Mutual Life Association of Australia, Ltd. vs. Commis- 
sioner of Income-tax, Bombay, (1935), 63 LA. 99: In this case the 
appellant company was a mutual life insurance company, whose head office 
was in Australia and who had two branches in India, had no share capital, 
and every person who insured his life with the company under a partici- 
pating policy became a member of the company, whose surplus profit" was 
divided amongst members. 

In making a return of their total income, profits or gains from their 
business in India for the year ending September .30, 1930, the company 
submitted a revenue account and balance-sheet of the Indian business for 
that year, supplemented by the triennial valuation report of the whole 
business of the company for the triennial period ending on September 30, 
1928, and the balance-sheet and revenue account of the entire business for 
the year ending September 30, 1930. The Income-tax Officer, however, 
computed the income, profits or gains of the company's Indian business 
under Rule 35 of the Rules made under the Indian Income-tax Act, 1922, 
which resulted in a considerably higher liability for tax than that returned 
by the appellant company. It was held that the most reliable method of 
computing the profits of the branch business was on the basis of a triennial, 
valuation, and that in the circumstances the Income-tax Officer was justified 
in resorting to Rule 35. He is only authorized to have recourse to that 
method of computation “in the absence of more reliable data" and that 
requires: (a) a scrutiny of the data; which in fact had been made available 
to him? irrespective of any question as to the validity or correctness of the 
return made under Sec. 22, Sub-sec. (1) of the Act of 1922; and (6) a 
consideration of (he reliability of those data for the puiT)o^e of a proper 
computation of the income, profits or gains of the company in accordance 
with Sec. 13 of the Act. 


’ the Income Tax Act of 1806. 

see BinuOaya Assurance Co's j^se, (1939) P.C. 190 wheb lord floater 
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Ill however, under Rule 35, the amount of tax due on the 

proppitipnate profit of the Indian business the Income-tax Officer alto- 
gether ignored the prthciple in New York Life Insurance Co. vs. Styles, 
( (188^) 14 A G. 381} which was accepted as applicable in India, and which 
laid dowii tto part of the premium income received by a mutual life 
insurance company under participating policies is liable to be assessed 
to income-tax as profits or gains of the company. It was held by the Judi- 
cial Committee that the assessment made under Rule 35 was not a valid or 
legal assessment, . 


In the Matter of Messrs. NorA British & Mercantile Insurance Co., 
Ltd* (1937), 41 S.W.N. 90S \ In this case the return of income was made 
under rules 25#nd 35. The assessee’s case was that the total income for 
the previous year amounted to Ibe sum of Rs. 6,90,883 and such income in- 
cluded a sum of Rs. 5,24,967 which represented the profits. of the Company’s 
life insuraiifce business, beii^ one-fifth of the previous quinquennial surplus 
as ascertain^id by actuarialPvaluaiion of the business done by the Company 
from the 1st January, 1933, to the 31st December, 1933. The assessee*s con- 
tention was that in ascertaining this quinquennial surplus there had been 
taken into account interest On securities declared to be tax-free amounting in 
the aggregate to the sum of Rs. 8,32, 860 of which one-fifth would be the sum 
of Rs, 1,66,572. The Company claimed that this amount should be deducted 
from the taxable income? #The Company further claimed that they had 
already in point of fact paid income-'tax for the year ending the 31st 
December 1933, atnoiinting to Rs. 146,953-1-6 through aeductions at 
sources from interest on securities which deductions had been made by 
virtue of the provisions of Sec, 18. They" claimed credit under Sec. 18 
(S) for .this amount. The Income-tax Officer gave credit oitlyr for 
Rs. . 51, 332-6-0. ' [ ■ * ■ 

On reference to the High- Court, Derbyshire. C.J., and Costello, J., 
upljjeld the conf^ntioiS ofs. the ^sessee company following the princjjple laid 
in Hughes ys. ^nk Zealand, (1936) | A1I.,E.R. 975 (986). 

Rsmekrid^e, J., how^iper het^that. when the profits had been ascertained by 
reference to the actuarial ypiiuation, the notional figure could not be analysed 
so as tp refer :^ part to^^interest otj tax-free securities. In this case it was 
o|>serv^ b;y Derbyshire, Costello, J., that Rules cannot take away 

rights conferred, in thei^ct ^ Lordships relied on The ^ueen 

ys. (1898) 2 340 .|345) and Institute of Patent Agents 

vSt Josepli IfOclkoQod, (1894) per tord HersdlSll, L.C. 

. ■ -, A^ord|itg to -their. a schemd^ framed by rules, even 
thWMfh th^ |hay have ^!j^utp^autijority,:i^^ of the schethe ccmfficts 

an the nie will have to be disiegarded. 

Himalaya Aaaaeanee' ' 
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deficiency of Rs. 2,08,228. The balance-sheet for the period ending on 
28th February 1935 showed a deficiency of Rs. 1,13,490. In the assess- 
ment year the company returned a loss of Rs. 22,698. But the defi- 
ciency on 28th February 1935 was Rs. 94,738 less than that on 28th 
February 1930 indicating that this amount ^of profit had been earned 
during the preceding five years. 

The question referred was : ‘'The assessee’s actuarial valuation balance 
sheets the last date of the last preceding valuation having shown a defi- 
ciency, does the provision of Rulj|25 of the rules under the InconlS Tax Act 
for ascertaining the average annual net profits of a Life Assurance Com- 
pany permit the department to go behind thCj^id valuation balance sheet 
to find out if there were any profits in respect of the period of the last 
preceding valuation?” The High Court held that the matter was concluded 
by the judgment of the Privy Council in the case of Bharat Insurance Com- 
pany vs. Commissioner, 61 LA. 41. On appeal the Judicial Committee 
upheld this decision but felt “that there iainuch ip be said for the construc- 
tion put upon Rule 25 by the Assistant Commissioner and by the Commis- 
sioner”. Referring to this construction Lord Romer observed : “If the 
matter were free from authority it is possible that this -Construction would 
hav%been adopted by their Lordships.” Their Lordships, however, fol- 
lowed the decision 61 the Board in the Bharat Insurance Co/s case observing : 
“Their Lordships feel less hesitation in doing so by reason of the fact that 
in cousequefice of recent legislation such difficulties as have arisen in the 
present case will not, they are informed, arise in the future.*’ 

In discussing Rule 25 Lord Romer observed: “It is plain . .that 

the balance«^heet will merely show the financial position of the company at 
the end of the period and that the surplus or deficienc|^ disclosed by it will 
not necessarily be the result of its business transactions during the period. 
In order to ascertain the result of those business^ t^^isactions it will be 
necessary to coi^are the surplus or deficiency with*^t^ surplus or deficiency 
disclosed by the^valuafion balance-sheet dravi^^up at the end of the pre- 
ceding period. In the case, for instance, bf a^ompad^ tifce the respondent 
company whose financial condition is ascertained cpce in every five years, 
there.rnay be a surplus disclosed at the end Of th^ifirst quinquenniuntiOf the 
company’s trading. The surplus wUl, of co^w,‘ represent the profit made 
during such quinquenfnum hnd the lifeiidMlIiiillKe fund ^^^a^ end will be 
swollen by- the amount of such prow., that profit be not wholly 

distributed amoilfst the shareholders o^ participating policyholders during 
the succeeding quinquelfeum, the life assfeq^ffee fudd at the end of this- 
second quinquennium will be swISllen by thi^hfhcMlit pf that profit wh^ 
remains undistributed and to t^at extent yrill iriereasc' the surplus or dimi- 
nish the deficiency, as the case may be, ttot is^disclosed by the seiond 
valuation balance-sheet. It is this ^considi^tioii. that giy«s rise the 
difficulty occasi 0 ned%y thdtermlg,;OfJ&ttle JKSi|f4' 
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“ the actuarial valuation here referred to i« the actuarial 

investigation into the company’s financial condition required by Sec. 8(1) 
of the Act (Insurance Act) and not merely the actuarial valuation of its 

liabilities which by itself can never ascertain the profits 

’’the words ‘by actuarial valuation’ cannot be referring merely to the 
actuarial investigation made at the end of the period; for. as already 
pointed out, the surplus or deficiency shown by the valuation balance- 
sheet drawn up at the end of any period except the first one does not 
necessarity represent the result of the (Company’s trading during that 
period. The profits earned during each of the later periods will be ascer* 
tained by a con^Mtrison of the valuation balance sheet at the end of the 
period with the valuation balance-sheet at the end of the preceding 
period. Profits periodically ascertained in this way can be accurately 
described as being ascertained by actuarial investigation, and none the 
less because they are ascertained by an investigation made partly at 
one time and partly at anpther, imd it may be partly by one actuary and 
pgrtly by another. Nor would there be any difficulty if the rule had 
proceeded as follows: — 

‘the income, profits and gains of the life assurance business 
shall be the average annual net profits of the last preceding 
period as ascertained by actuarial valuation.’ 

"But the words ‘'actually used create ^a serious difficulty^’ 

His I.ordship then examined the meaning of (he words *Disclosed 
by the test preceding valuation’ and observed : “The' profits disclosed 
by the last preceding investigation taken by itself may include part, or 
even the vriiole, p^'^e pa"ofits disclosed by the last but one of the pre- 
ceding Valuations, and ijithese last-mentioned profits themselves may 
include part or thebfw^le of Oie profits in a still earlier valuation. 

Their Lordships feel thafr there is much to be said' for the construction 
put upon Rule 25 1^ S|e Assistant Commissioner and by the Cotti^is- 
sion€r,%nd if the matte#wq|"e free from authority it ds possibfe that 
this constructi^ yroul^ ha^| jadSpIed by the^^ 

LordTlomer also poljtitea thaf in the casc'of an insurance company 
thire is usually an insupetable «Jilfi^Uy in ascerta^^g precisely its income, 
profits and gains for year. I 

According jp his Lordship ^ rule shoul^-be so construed as to produeat 
soniethihg that can fairiylie sa^ to represent the income tfiat the cbmpaiiy 
is to earrilln a yearf by the average Inconife that it was earning 

dtti^g the last precedinlJ^^^ >* 
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CoiTMpoiuiiiig provisions in the Act before and after tiie amendm«it 
oflS39— 

Old Rules. New Rules. 


Section 59 (2) (ii) : Rule-making 
power. 

Rule 32. 

Rule 25. 

Rules 29 and 30. 

Section 18 (5). 

Rule 27. 

Rules 28 and 29. 

Rule 31. 

Rule 35. 

liosfs case (1884), 2 T.C. 100. 
Styleses case (1889), 14 A.C. 381; 
2 T.C. 4d0. 

Cornish Mutual Assurance Co’s 
case, (1926) A.C. 281, 12 TiC. 
841. 

l^adstotv Sotal l^gss S' Collision 
Assurance Association, 20 Ch. D. 
137. 

The National Mutual Life Associa- 
tion of Australasia Ltd. (1935), 
63 I.A. 99. 

See also 57 Bom. §>19 and 55 Bom. 
637. 

Section 59 (1) and 59 (2) (a) 
(4i)*ahd (59) (5) 

The Central Board of Revenue 

may make rules for carrying 

out the purposes of this Act and 
for the ascertainment and deter- 
mination of any class of income 

Withoujt preju^ce' to the gene- 
rality of lljr- foregoing power such 
rules may — 

prescribe the mariner in which, 
and the procedure by ^ich, 
< the income, prc4ts and gains 
shall be ahived tl^ case 

of — ■ 

* ■ ■ 


Section 10 (7) : enacting the rules 
of computation of the profits and 
gains of the insurance business. 

Schedule — Rules. 

1. The profits and gains of life 
insurance business to be computed 
separately from income, etc., from 
other business. 

2. Profits and gaiiSi of life in^j^rance 
business — extended meaning. 

3. Computati^ of the surplus dis- 
closed by actuarial valuation. 

A. Credit under Sec. 18 (5). 

5. Definitions. 

6. Insurance business other than* life 
insurance business. 

7. Companies carrying on dividing 
society or assessment bu^ness. 

8. Non-resident insurance company 
having Brittsh Indian branches. 

9. Mutual Insumnce Company: ^ 


Section 10 (7) 

Notwithstanding anything » to the 
contrary contained in Secs. 8, 9; 10, 
12 or 18, the profits and gains of any 
business of insurarice and the tax 
payable thereon shall be computed in 
accordance with the rules contained 
in the*Schedule to this Act. 
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insurance companies. 

* ♦ * * ♦ 

59 (5) : — Rules made under this 
section shall be published in the 
Official Gazette, and shall, thereupon 
have effect as if enacted in this Act. 


Old Rules. 


32. Nothwithstanding anything 
contained in rules 25 to 31, the 
total income, however, oi ah insur- 
ance company carrying on more 
tham one class df business shall be 
determined by its aggregate income 
from all classes of businesses. 


25. In the case of Life Assur- 
.^ice companies incorporated in Bri- 
tish India whose profits are perodi- 
cally ascertained by actuarial valua- 
tion, the income, profits and gains 
of thr Life Assurance Business 
shall be the averige annual net pro- 
fits disclosed by the Itet preceding 
Vyuatioi^ provided that any deduc- 
tion^ made from the gross income 
in arriving, at the actuarial valuatipn 
which are not admissible tor the 
purpose df income-tax assessment, 
and any Indian income-tax deducted 
frpjtt^or paid on income derived 
trom investments before such in- 
come is received, shall be added to 
the net profits disclosed by the 
t^hiation. 

26. Rule 25 shall apply also to 


the determir^dn of the income, 
prdfits^ gains from the 

ve^uity ttad caj^tal . ^redemptipn 


, :i|iusinesS of life itssuran^e c^ 


«talhedi 









New Rules. 

THE SCHEDULE. 

[See section 10 (7).] 

Rui.ES £0R THE COMPUTATION OE THE 
Promts and Gains oe Insurance 
Business. 

1. In the case of any person tvho 
carries on, or at any time in the 
preceding year carried on, life insur- 
ance business, the profits and gains of 
sudhi person from that business shall 
be computed separately froni his 
income, profits or gains from any 
other business. 

2. The profits and gains of life 
insurance business shall be taken to be 
either — 

(o) the grcfs external incomings 
of the preceding year frOift. 
that business less the manage-* 
*. ment expenses of tha| yeaff 
or 

(5) the annual average of the 
surplus disclosed by'^tfee 
actuarial valuation made for 
the last inter-valuation pericd 
ending befpre the year iof 
which the assessment is to be 
made, after 

- suiplus so as to exclude from 
’it surplus or deficit 
incltad'^ therein .which was 
'‘ made in any eJOTgr ' hitafe 
■f|.y»ldatioH3v0iriod 'f.aad:;?'^^ 
other: 
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than Life Assurance, Annuity, or 
Capital Redemption Business car-, 
ried on by an Insurance Company 
any amount is actually charged 
against the receipts for the sole 
purpose of forming a reserve to 
meetoutstanding liabilities or unex- 
pired risk in respect of policies 
which have been issued (including 
risk of exceptional losses) and is 
not used for any other purpose such 
amount may be treated as expendi- 
ture incurred solely for the purpose 
of earning the profits cf the busi- 
ness. > 

30. Any amount either written- 
off in the accounts or through the 
Actuarial Valuation Balance Sheet 
to meet depreciation of, or loss on 
securities or other assets, or which 
is carried to a reserve fund formed 
for that sole purpose and not used 
for any other purpose, may be 
treated as expenditure Incurred 
solely for the purpose of earning 
the profits of the business. Any 
sums taken credit for in the ac- 
^tounts or Actuarial Valtjation 
Balance Sheet on account of appre- 
ciation of or gains on the securies 
or other assets shall be deemed to 
be income chargeable to tax subject 
always to deduction of such portion 
thereof as has been otherwise taken 
into account in Calculating the in- 
come, profits or gains. 

27. If the Indian income-tax de- 
ducted from interest on the invest- 
ments of a company exceeds the 
tax on the income, profits and gains 
thus calculated, a refund may be 
permittde of the amount which 
the deduction from interest on in- 


New Rules. 

the provisions of section 10 
of this Act be allowed for 
in computing the profits and 
gains of a business, 

whichever is the greater: 

Provided that the amount to be 
allowed as management expenses shall 
not exceed — 

(a) 7j4 per cent, of the pre- 
miums received during the 
preceding year in respect of 
single premium life insurance 
policies, plus 

(h) in respect of the first year's 
premiums received in respect 
of other life insurance 
policies for which the number 
of annual premiums received 
is less than twelve, or for 
which the number of years 
during which premiums are 
payable is less than twelve, 
for each such premium or 
each such year 7j^ per cent, 
of such first year's premiums 
received during the preced- 
ing year, plus ■ 

(c) 85 per cent, of the first year’s 
premiums received during the 
preceding year in respect of 
other life insurance policies 
and per cent, of other 
premiums received during 
that year in respect of all life 
insurance, policies other than 
single p1%mium li f e insurance 
policies. 

3. In computing the surplus for 
the purpose of rule 2,-^ 

(a) one-half of the amounts 
paid to or reserved for or 
expended on behalf of poller 
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Old Rules. 

vestments exceeds the lax payable 
on such income, profits and gains. 

28. In the case of other classes 
of insurance business (fire, marine, 
motor car, burglary, etc.) of a com- 
pany incorporated in British India, 
the income, profits or gains shall be 
determined in accordance with the 
provisions of the Act subject to the 
allowance specified in the rule next 
following. 

31. The income, profits and 
gains of companies carrying on 
Dividing Society or Assessment 
business shall be taken at 15 per 
cent, of the premium incme in the 
previous year and, in the case of 
non-resident companies, at 15 per 
cent, of the Indian premium income 
in the previous year. 

35. The total income of the 
Indian branches of non-resident 
insurance companies (Life, Marine, 
Fire, Accident, Burglary* , Fidelity 
Guarantee, etc,), in the absence of 
more relieable data may be deemed 
to be the pi^portion of the total 
income, profits or gains, of the com- 
panies, corresponding to the pro- 
portion which their Indian premium 
income bears to their total premium 
income. For the purpose of this 
rule, the total income, profits or 
gains of non-resident Life Assur- 
ance Companies whose profits are 
periodically ascertain^ by actuarial 
valuation shall be computed in the 
same manner as is prescribed in 
rule 25 for the computation of in- 
come, profits and gains of Life 
Assurance Companies incorporated 
in British India, 


New Rules. 

holders shall be allowed as a 
deduction : 

Provided that in the first such 
computation made under this 
rule of any such surplus 
no account shall be taken of 
any such amounts to the 
extent to which they are paid 
out of or in respect of any 
surplus brought forward 
from a previous inter-valua- 
tion period: 

Provided further that if any 
amount so reserved for 
policyholdei^ ceases to be so 
reserved, and is not paid to 
or expended on behalf of 
policyholders, one-half of 
such amount, if it has been 
previously allowed as a 
deduction, shall be treated as 
part of the surplus for the 
period in which the said 
amount ceased to be so 
reserved ; 

any amount either written off 
or reserved in the accounts ; 
"or through the actuarial 
valuation balance sheet to 
meet depreciation of or loss 
on the realisation of securi- 
ties or other assets, shall hp 
allowed as a deduction, and 
any sums taken credit for in 
the accounts or .actuarial 
valuation balance sheet on 
account of appreetation of or 
gains on the realisation of 
the securities or other assets 
shall be included in the 
surplus; 

Provided that if upon ittvesti- 
it appears to th^ 
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Income-tax Officer after 
consulation with the SuperT 
intendent of Insurance that 
having due regard to the 
necessity for making reason- 
able provision for bonuses 
to participating policyholders 
and for contingencies, the 
rate of interest or other 
factor employed in deter- 
mining the liability in respect 
, of outstanding policies is 
materially inconsistent with 
^the valuation of the securities 
and other assets so as 
artificially to reduce the 
surplus, such adjustment 
shall be made to the allow- 
ance for depreciation of, or 
to the amount to be included 
in the surplus in respect of 
appreciation of, sitch securi- 
ties and other assets, as shall 
increase the surplus for the 
purposes of these rules to d 
figure which is fair and 
just ; 

(c) the whole amount of interest 
received in respect of any 
securities of the Central 
Government which; have been 
issued or declared to be 
income-tax free shall be 
deducted. 

4. Where for any year an s^sess- 
ment is made ipi,,, accordant^ with the 
annual average of a sui^fe 
closed by a valuation for an iiffiit*- 
valuation period exceeding ttv^ye 
mon^, then, in computing the tax 
payable for that year, credit sbfdJ h# 
bf given in accordance with - 

(4.):,:of'-'acctioii - 18' _|dT the 
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in the preceding year, but credit shall 
be given for the annual average of the 
income-tax paid by deduction at source 
from interest on securities or other- 
wise during such period. 

5. For the purposes of these 
rules — 

(i) 'preceding year* means that 
year for which annual 
accounts are required to be 
prepared under the Insurance 
Act, 1938, immediately pre- 
ceding the year for which the 
assessment is to be made or 
until the commencement of 
the Insurance Act, 1938, the 
previous year as defined in 
section 2 of this Act ; 

(ii) 'gross external incomings' 
means the full amount of 
incomings from interest, 
dividends, fines and fees and 
all other incomings from 
whatever source derived 
(except premiums received 
from policyholders and 
interest and dividends on 
any annuity fund) and 
includes also profits from 
reversions and on the sale or 
the granting of annuities, 
but excludes profits on the 
realisation of securities: 

Provided that incomings, 
including the annual value of 
the property occupied by the 
assessee, which for the 
provisions of sub^section 
(7) of section #10 would 
have been assessable under 
section 9 shall be computed 
upon the basis laid down in 
the last named section, and 
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that there shall be allowed 
from such gross incomings 
such deductions as are per- 
missible under that section. 

{in) ‘management expenses’ 
means the full amount 
of expenses (including 
commissions) incurred 
exclusively in the manage- 
ment of the business of life 
insurance, and in the case of 
a company carrying on other 
classes of business as well as 
the business of life insurance 
in addition thereto a fair 
proportion of the expenses 
incurred in the general 
management of the whole 
business. Bonuses or other 
sums paid to or reserved on 
behalf of policyholders, 
depreciation of, and losses on 
the realisation of, securities 
and any expenditure other 
than expenditui-e which may 
under the provisions of 
section 10 of this Act be 
allowed for in computing the 
profits and gains of a busi- 
ness are not management 
expenses for tlie purposes of 
these rules; 

(iv) ‘life insurance business’ 
means life insurance business 
as defined in clause (11) of 
section 2 of the Insurance 
Act, 1938; 

(v) ‘securities' includes stocks 
and shares. 

6. The profits and gains of any 
business of insurance other than life 
insurance shall be taken to be the 
balance of the profits disclosed by the 
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annual accounts, copies of w:h;ich are 
required under the Insurance Act, 
1938, to be furnished to the Superin- 
tendent of Insurance after adjusting 
such balance so as to exclude from it 
any expenditure other than expendi- 
ture which may under the provisions 
of section 10 of this Act be allowed 
for in computing the profits and gains 
of a business. Profits and losses on 
the realisation of investments, and 
depreciation and appreciation of the 
value of investments shall be dealt 
with as provided in rule 3 for the 
business of life insurance. 

7. The profits and gains of com- 
panies carrying on dividing society or 
assessment business shall be taken to 
be 15 per cent, of the premium income 
of the previous year, or in the case of 
non-resident companies 15 per cent. of. 
the British Indian premium income of 
the previous year. 

8. The profits and gains of the 
British Indian branches of an insur- 
ance company not resident in British 
India, in the absence of mere reliable 
data, may be deemed to be the 
proportion of the total world income 
of the company corresponding to the 
proportion which its British Indian 
premium income bears to its total 
premium income. For the purpose of 
this rule, the total world income of 
life insurance companies not resident 
in British India whose profits are 
periodically ascertained by actuarial 
valuation shall be computed in the 
manner laid down in these rules for 
the computation of the profits and 
gains of life insurance business carried 
on in British India. 
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9. These rules apply lo the assess- 
ment of the profits of any business 
of insurance carried on by a mutual 
insurance company. 

Summary of the Rules given in the Schedule — 

Section 10 (7) — Notwithstanding anything to the contrary contained 
in Sec. 8, 9, 10, 12 or 18, the profits and gains of any business of insurance 
and the tax payable thereon shall be computed in accordance with the 
rules contained in the schedule to the Act. 

[See note aw/c, page 1018, under Sec. 10 (7)]. 

The Schedule — Rules — 

1. Separate computation of profits from Life Insurance Company — 
profits and gains from life insurance business shall be computed separately 
from its income, etc., from any other business. See Sec. 10 of the Insur- 
ance Act, 1938, which provides for separation of accounts and funds where 
the insurer carries on more than one business. 

Cf. Rule 15 (1), Sch. D, Cases I and II, of the English Income Tax 
Act, 1918: App., page dccxiii. See also notes, under the head “English 
Law*'. 

2. The profits and gains of life insurance business shall be — 

(a) the gross external incomings minus the management expenses 
of that year. 

or (b) the annual average of the surplus disclosed by actuarial 
valuation — 

Whichever is the greater, 

Cf. Wilson* s case, (1876) I T.C. 71 and General Accident 
Assurance Co, vs. M*Gowan, (1908) A.C. 207. 5 T.C. 307. 
Sec also ante, under the head “Reason for separate treatment, 
etc.” 

For the Proviso: Cf. Sec. 33 of the English Act of 1918 — 
App., page dexx. 

3. Certain allowances for computation of the surplus referred to in 
Rule 2(b). 

4. When and to what extent credit shall be given for deductions at 
sources under Sec. 18 (5). 

5. Certain terms and expressions defined and “Management expenses” 
explained: Cf. Sec. 33 of the English Income Tax Act, 1918— App», 
page dexx. 

6. Computation of the profits and gains of any business of insurance 
other than life insurance, 

7. The profits and gains of companies carrying on dividing society or 
assessment business. 
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8. The profits and gains of the British Indian branches of a non- 

resident insurance company. ^ 

9. The profits and gains of a Mutual Insurance Company. 

History — 

This Schedule has been added by Sec. 84 of the Indian Income-tax 
(Amendment) Act, 1939 (VII of 1939). This is consequential on the 
insertion of the new Sub-section 7 of Sec. 10 which “has the object of 
including in the Act and placing on a statutory basis the provisions relating 
to the computation of the profits and gains of insurance business which were 
formerly contained in rules made by the Central Board of Revenue under 
the power conferred by Sec. 59 of the Act”. 

English Law — 

One business — Before the Finance Act of 1915, it was laid down 
that where an Assurance Company carried on three branches of business, 
VIZ., marine, fire and life insurance, the three branches must be treated as 
one business, and the profits calculated on the results of the business taken 
as a whole: Last vs. London Assurance Corporaiion (1884), 12 Q.B.D. 
389, 2 T.C. 100. This was the decision of the Queen’s Bench Division. 
The case went on appeal to the House of Lords on another point: (1885) 
10 A.C. 438, 2 T.C, 100. See the case of Bharat Insurance Co, & Ltd, 
(1934), 61 LA, 41, where Losfs case was held applicable here in India on 
another point. 

In the case of a company carrying on the business of fire and life 
insurance, it was held that the net profits and gains from the tw^o branches 
of the business were to be massed together as one undivided income, assess- 
able according to the rules applicable to Case I of Schedule D and that 
interest on investment which had not suffered deduction of income-tax at 
its sources must be taken into account : Scottish Union and National 
Assurance Co. vs. Smiles (1889), 2 T.C. 551 (577). This was modified 
by the Finance Act, 1915 and by the English Income Tax Act, 1918, 
Schedule D, Cases I and 11, Rule 15. See App., page dccxiii. 

Interest on investments — 

In Norzoich Union Fire Insurance Co. vs. Magee (1896), 3 T.C. 457, 
it was held that interest from investments was also to form part of the 
profits jatid gains of the business of an assurance company chargeable under 

Case I of Schedule D, of the Act of 1842. Further “the business 

of the Company in respect of fire insurance is not to be segregated from 
that in respect of life and annuity business. For the purposes of income- 
tax the three businesses, are one business, and the profits of that business 
are to be taken as a whole” per, Buckley, LJ., 6 T.C. at p. 737. See also 
Liverpool and London and Globe Insurance Co. vs. Bennett^ (1912) 2 K*B. 

(1913) 1 
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Option — 

Before the Finance Act of 1915 was passed an insurance company, 
at the option of the Crown, could be taxed either upon its investments as 
investments, or giving the go-by to that form of taxation, it could be taxed 
upon the profits of its business, into which the income of the investments 
would come: The Equitable Life Assurance Society of the United States 
vs. Hills (1924), 8 T.C. 657 (660). In the case of Liverpool and London 
and Globe Insurance Co. vs. Bennett, (1912) 2 K.B. 41, 6 T.C. 327 the 
Master of the Rolls pointed out the following to be the general principle: 
“The general principle has been laid down in the Court of Session by 
Lord Dunedin in Revell vs. The Edinburgh Life Insurance Company, 5 
T.C., page 226. The I/)rd President says: *The Income Tax Acts are 
complicated enough, but I thought it had been settled beyond all possibility 
of doubt that inasmuch as the Income Tax Acts do not only deal with 
profit in the true sense of the term as a commercial profit, but also deal 
v/ith and impose taxes upon the interest of investment the Crown has 
always been allowed, when investments are held by a trading company, if 
it suits them, to say : \ve will charge you a tax upon the produce of your 
investments, and we w^on't charge the tax upon your profits'. The Crown 
cannot charge the tax on both — ^that is to say, it cannot take a trading 
account which has money, its assets and investments, and first of all charge 
income-tax upon the produce of investment and then over and above charge 
upon the profits. It must elect between the tivo. The reason is very 
obvious; because, if the Crown were not allow- ed to do that, the Crown 
would lose the produce of an investment according to the extent whether 
that investment was held by a private individual or by a trading company. 
That being so, wdien you come to deal with a business like an insurance 
company, especially a Idfe Insurance Company, which has to hold 
very large investments, it nearly always, in fact, in the case of an 
insurance company w^hich has not a fire business, pays the Crown 
better to take the interest on the investments and not to trouble with the 
profits’." Sec also Norwich Union Fire Insurance Co. vs. Magee (1896), 
3 T.C. 457; Gresham Life Assurance Society vs. Styles, (1892) A.C. 309, 
3 T.C. 185 and Edinburgh Life Assurance Co. vs. Lord Advocate, (1910) 
A.C. 143, 5 T.C. 472; Gresham Life Assurance Society vs. Attorney 
General, (1916) Ch. 228, 7 T.C. 36; Rosyth Building and Estates Co. Ltd. 
vs. Rogers (1921), 8 T.C. 11. In Clerical, Medical and General Life 
Assurance Society vs. Carter (1889), 22 Q.P>.D. 444, 2 T.C. 437, it was 
held that a life insurance company receiving unlaxed interest on a portion 
of its investments is liable to return that interest for assessment, notwithr 
standing that the tax deducted from the interest of its other investments 
may have exceeded the profits earned by the company. 

investment Companies — 

Sec Scottish Mortgage Co. vs. McKelvic {19S6), 2 T.C. 165; 
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vs. Northern Investment Co., of New Zealand (1887), 2 T.C. 177; Smiles 
vs. Australian Mortgage & Agency Co., (1888), 2 T.C. 367; Gresham Life 
Assurance Society vs. Bishop, (1902) A.C. 287, 4 T.C. 464. 

Many Insurance Companies carry on business in the United Kingdom 
although, the ‘‘head and seat and directing power” being situate abroad, 
they are not residing in the United Kingdom within the meaning of the 
Income Tax Acts: See Egyptian Delta Land etc., Co. Ltd. vs. Todd, (1929) 
A.C. 1. Schedule D, Case III, Rule 3 provides for such assurance 
Companies. See App. page dccxv. The Rule provides for assessment on 
a certain portion of the income from the investments of its life assurance 
fund. The existence of this provision does not prevent the Crown, at its 
option, from taxing the profits. See Equitable Life Assurance Society vs. 
Hills (1924), 8 T.C. 657, Compare Rule 8 of the Indian Income Tax Act 
1922, Schedule. 


Expenses of Management — 

In English Law when the Crown exercises the option of taxing upon 
the investments, provision is made for relief in respect of any sums dis- 
bursed as expenses of management.' See Sec. 33 of the Income Tax Act 
1918: App., page dexx; also Sec. 16 (4) of the Finance Act, 1923, quoted 
above. Relief is not allowed so as to make the tax paid less than what would 
have been paid if taxed on the profit basis: See Proviso (a) to Sec. 33 (1). 
This proviso does not apply to a company which does not cany on a trade: 
Simpson vs. Grange Trust, Ltd., (1935) A.C. 422. 


See General Accident Assurance Corporation vs. McGowan, (1908) 
^ . A.C. 207, 5 T.C. 307, where it was held that where 

‘unexpired risk'. company earned on the business of fire, sick- 

ness, accident and guarantee insurance and was 

assessed on the basis of actual income less expenses and losses actually 
accrued, no deduction was admissible from profits to meet estimated 
losses on unexpired risks. In this case the Commissioners arrived at 
the assessment by calculating income as the balance of receipts from 
premiums and other unquestioned sources over payments made in 
respect of losses and other unquestioned deductions. The company 
claimed that an allowance should be made for unexpired risks. Their case 
will appear from the following extract from '^Appellants’ case” given in 
3 T.C. at pages 315 to 317: — 

“The Appellant humbly submit that the claim for an allow- 
ance for unexpired risks is just and equitable and in accordance 
with the Income Tax Acts. The premiums which are received upon 
policies issued in the course of a year of a Company's business cannot 
be properly treated as profits until the risks in respect of which the 
prertiiums have been received have run off, or upkss the, amount 


See of Income tax^ 7th Edn., p. 223. 
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of such risks has been fairly estimated and allowed for. Until such 
risks have run off or b^en allowed for, the premiums have not been 
truly earned. It has been decided that directors of a company, who 
pay dividends out of a balance arising on an account of receipts and 
payments without making allowance for prosixjctive risks, may be 
made personally liable, because such a balance does not truly repre- 
sent profits {Barrie's Case, 1870, 6 Ch. 104), and it has been 
authoritatively laid down that the word ‘profits* in the Income Tax 
Acts is to be interpreted in its natural and proper sense of trading 
profits. {Per Lord Halsbury, L.C., and Lord Herschell in Gresham 
Life Assurance Society vs. Styles f 1892, A.C. at pp. 315, 323). Nor 
is it any valid objection to the element of imexpired risks tliat it 
must necessarily be an estimated amount, because in the case of 
life policies it is well settled that future risks must be taken into 
account and estimated by actuarial calculation. {Scottish Union and 
National Insurance Co. vs. Inland Revenue, 16 R. 461)-. The ex- 
perience of insurance companies over an extended period, upon which 
the rates of one-third has been fixed as a fair normal allowance 
for unexpired risks upon current yearly fire and accident policies 
does not differ in kind from the experience u[)on which is based the * 
actuarial calculation of the prospective risks of life policies. So 
strongly have these considerations weighed with the Inland Revenue 
authorities that as a matter of practice, notwithstanding the decisions 
relied on by the Court of Session, they do allow the element of 
unexpired risk to be taken into account where the annual accounts 
of insurance companies are expressly framed on that footing, and 
that although the actual facts and circumstances, apart from the 
method of stating the accounts, are exactly similar to the facts and 
circumstances in the Appellants’ case. It cannot, therefore, be 
affirmed that any such broad principle as that which forms the 
foundation of the judgment of the Court below has been followed 
in practice. 

“Turning to the decisions relied on in the Court below {The 
Scottish Union and National Insurance Co. vs. Inland Revenue, 16 
R. 461, 2 T.C. 551, and The Imperial Fire Insurance Co. vis, Wilson, 
35 L.T.R. 271 ; 1 T.C. 71), it is to be observ'^ed that in neither case 
had there been a material increase in the premium income on 
yearly policies. In the Scotch case the application of the un- 
expired risk principle could only have made a difference of 
il,670 (see Rule 16, p. 470); in the English case, during the 
three years which are under consideration, while the premium income 
has shown a large increase during the second year, it had shown a 

*3T.C 185. 

‘2T.C55L 
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considerable fall for the third year, so that in neither case were the 
facts fitted to bring out the possible importance of the principle 
involved. Further, in all the cases, including the judgment now 
appealed from, the principle applied was based on the reasoning that, 
in the case of Companies transacting on yearly policies or a period 
of years, the unexpired risk of one year is allowed for in the actual 
losses debited in the accounts of the following year that approximate 
justice is thus done, taking one year with another, and that if and 
when the Company ceases business, Sec. 134 of the Act 5 & 6 Viet., 
c. 35, allows repayment to be made of the assessment imposed for 
that year. This reasoning, the Appellant would humbly submit, 
ignores the consideration that in the case of a progressively in- 
creasing premium income the over-assessment which results from 
omitting to allow for unexpired risk is continuous and cumulative, 
and that the repayment of one year's assessment when business 
ceases to be done, even assuming that the rate of income-tax has 
continued to be the same, only provides a remedy for the final year 
and not for preceding years. A case may easily be figured, and is 
illustrated by the history’' of many insurance companies, where over 
a considerable number of years, if unexpired risk is allowed for, no 
true profit is made and no assessment should be imposed, and where 
nevertheless, in consequence of a progressively increasing premium 
income, accounts made up by setting actual disbursements against 
income received annually show an apparent surplus. If this apparent 
surplus is assessed year by year, it is obvious that even approximate 
justice is not done, and that the abatement of the tax imposed on the 
apparent surplus of the last year is no compensation for assessments 
imposed on apparent surpluses over the wdiole period." 

The House of Lords overruled this contention and upheld the 
assessment as being on a method established for a long time, though 
in their Lordships’ opinion "this mode of assessing the profits was 
neither accurate nor scientific.” "But no method Is scientifically un- 
assailable that does not enter into an analj’^sis of the contracts made and 
contracts current in each year so minute that it is in a business sense im- 
practicable." 

See also Sun Insurance Office vs. Clark, (1912) A.C. 443, 6 T.C. 59; 
^nd Cresham Life Assurance Society vs. Attorney-General, (1916) 1 Ch. 
228, 7 T.C. 36. 

The Finance Act of 1915 by its Section 11 first introduced a modi- 
fication in these principles. The Section ran as follows : — 

"Where an assurance company carries on life assurance busi- 
ness in conjunction with assurance business of any other class, the 
life aasUrance business of the company sbalb for the piirposes of the 

■■■■. 200 '. 



4 $94 tNbiAN tNO^ME-TAX ACT tS^liedy«. 

Income Tax Acts, be treated as a separate business from any other 
class of business carried on by the company.” 

The Act of 1918 by its para. 337, Sch. D, Cases I and II, Rule IS 
gives the law now in force in this respect. See App., page dccxiii. 
See also Finance Act of 1923, Section 16 which lays down : — 

16. — (1) Where the profits of an assurance company in respect of its life assurance 
business are for the purposes of the Income Tax Acts computed in accordance with 
the rules applicable to Case I of Schedule D, such part of those profits as belongs or 
is allocated to, or is reserved for, or expended on behalf of, policy-holders or annuitants 
shall be excluded in making the computation, but if any profits so excluded as being 
reserved for policy-holders or annuitants cease at any time to be so reserved and are 
not allocated to or expended on behalf of policy-holders or annuitants, those profits shall 
be treated as profits of the company for the year in which they ceased to be so reserved. 

(2) Where an assurance company carrying on the business of life assurance claims 
repayment under section thirty-three of the Income Tax Act, 1918, in respect of sums 
disbursed as expenses of management there shall, in addition to the amount directed 
by proviso (b) of sub-section (1) of the said section to be deducted from the amount 
treated as expenses of management, be deducted therefrom the amount of any profits 
arising from the granting of annuities on human life. 

For the purposes of this subsection, profits arising from the granting of annuities 
on human life shall be computed in accordance with the rules applicable to Case I of 
Schedule D: 

Provided that in making any such computation — 

(a) The provisions of sub-section (1) of this section shall apply with the 

necessary modifications and in particular with the omission therefrom of 
all references to policy-holders; and 

(b) No deduction shall be allowed in respect of any expenses of management 

in respect of which repayment of tax may be claimed under the said 
section thirty-three; and 

(c) There may be set off against the profits any loss, to be computed on the 

same basis as the profits, which has arisen in connection with the granting 
of annuities on human life in any previous year during which this section 
was in operation. 

(3) Where an assurance company carries on both ordinary life assurance business 
and industrial life assurance business, the business of each such class shall, for the 
purposes of the Income Tax Acts, be treated as though it were a separate business, 
and section thirty-three of the Income Tax Act, 1918, shall apply separately to each 
such class of business. 

(4) For the purpose of removing doubts, it is hereby declared that a mutual 
assurance company carrying on life assurance business is entitled to relief under 
section thirty-three of the Income Tax Act, 1918, in the same manner and to the same 
extent as if the business of the company were the business of a proprietary assurance 
company, and the provisions of this section shall be construed accordingly. 

Rules explained — 

Insurance Cemipany. — ^The expression is used in Rules 8 and 9 pf 
the Schedule. In the remaining rules the words used are ''the person who 


carries on life insurance business'^ (Rule 1) or ^'company carrying 

oil. . , . . . . .the business of life insurance” Rule S (Hi)* As to the fneaning 


of the word ‘company’, see Sec. 2 (6). The words noticed above are not 
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equivalent to “insurance company’* as defined in the Insurance Act, 1938, 
According to this Act “Insurance Company means any insurer being a 
company, association or partnership which may be wound up under the 
Indian Companies Act, 1913, or to which the Indian Partnership Act, 1932, 
applies”: vSee Sec. 2 (8) of the Insurance Act (Act IV of 1938). It 
seems, however, the words as used in Rules 8 and 9 of the Schedule are 
used not in this restricted sense, but in the sense of a company carrying on. 
insurance business. ; 

Life Insurance Business. — Rule 5 (iv). The Insurance Act, 1938, 
Sec. 2 (11) defines the expression in the following terms: — 

“Life insurance business” includes annuity business, that is to 
say, tile business of effecting contracts of insurance for the granting 
of annuities on human life and, if so provided in the contract of 
insurance, disability and double indemnity accident benefits. ” 

The gross external incomings — 

See Rule 5 (ii) which explains this expression. 

Rule 2 will now make it possible to tax a life insurance company on 
the basis of its investment as such as in the English law. See ante, notes 
under the head “English law”, sub-head “option”. Rule 2 does not really 
give any option. It is mandatory to tax on the investment basis if the 
profits or gains on this basis will be greater. Strictly speaking, Rule 2 (a) 
does not give what may scientifically be called the profits of the life insur-- 
ance business, as was pointed out in General Accident Assurance Corporation 
vs. M^Gozvan, (1908) A.C. 207=5 T.C. 307 (323). But “the profits and 
gains of life insurance business” are given extended meaning by Rule 2 
and assessment on either basis will, under the Indian law, be on the profit 
basis. 

Surplus disclosed by the actuarial valuation — 

As to the meaning of this expression, see Commissioner of Income Tax 
vs. Himalaya Assurance Co., Ltd., (1939) P.C. 190, 43 C.W.N. 926. In 
this case referring to similar words in the then Rule 25, Lord Romer 
observed: “The actuarial valuation here referred to is the actuarial investi- 
gation into the company’s financial condition required by Sec. 8 (1) of the 
Insurance Act and not merely the actuarial valuation of its liabilities which 

by itself can never ascertain the profits The words ‘by actuarial 

valuation* cannot be referring merely to the actuarial investigation made 

at the end of the period; for the surplus or deficiency shown by the 

valuation balance sheet drawn up at the end of any period except the first 
one does not necessarily represent the result of the. company's trading 
during that period. The profits earned during each of the later periods 
will be ascertained by a comparison of the valuation balance sheet at the 
end of Profits periodically ascertained in this way 

ca# bein^f asfcertaJnied by actuarial investigation, 
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and none the less because they are ascertained by an investigation made 
partly at one time and partly at another and it may be partly by one actuary 
and partly by another.” Lord Romer suggested that there would be no 
difficulty if the rule be expressed thus; “the income, profits and gains of 
the life assurance business shall be the average annual net profits of the 
last preceding period as ascertained by actuarial valuation.” See now Rule 
2 (b) which makes provision for adjusting the surplus in such a way as to 
disclose the profits or loss made during the period. It should, however, be 
noticed here that now after the amendment by Act VII of 1939 Sec. 24 (2) 
allows the carrying forward of loss to a certain extent. 

Inter*valuation period — 

As to the meaning of this expression see the Insurance Act, 1938 
(IV of 1938), Fourth Schedule, Part I, Regulation 5, which defines the 
expression as meaning “as respects any valuation, the period to the valuation 
date of that valuation from the valuation date of the last preceding valua- 
tion in connection with which an abstract was prepared under this Act 
or under the enactments repealed by this Act, or, in a case where no such 
valuation has been made in respect of the class of business in question, 
from the date on which the insurer began to carry on that class of 
business”. 

The expression "valuation date” is there defined to mean “as respects 
any valuation the date as at w'hich the valuation is made”. 

As to “period of actuarial investigation” see Secs. 13-16 of the 
Insurance Act, 1938, 

Adjusting such surplus — 

See Himalaya Assurance Co., Ltd. vs. Commissioner of Income Tax, 
(1939) P.C. 190. 

Management expenses — 

See Rule 5 (iii). See also ante, note under the head ‘English law’, 
sub-head ‘Expenses of Management’, 

G>mputation of the surplus — 

Rule 3. 

Rule 3 (c) — ^Tax-free securities — 

See in this connection the North British Life Assurance Co. vs. Com- 
missioner of Income Tax (1937), 41 C.W.N. 90S. 

Credit under Sec. 18 (5) — 

See Rule 4. 

Rule 8" 

Compare Sch. D, Case III, Rul^ 3 of ffie E)ngUsh Income Tax, 191^ 
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Rule 9 — Mutual Insurance Company — 

See Rule 9. This expression as defined in the Insurance Act, 1938 
(Act IV of 1938) “means an insurer, being a company incorporated under 
the Indian Companies Act, 1913, or under the Indian Companies Act, 1882, 
or under the Indian Companies Act, 1886, or under any Act repealed 
thereby, which has no share capital and of which by its constitution only 
and all policy-holders are members.” See Sec. 95 (1) (a) of the Insurance 
Act, 1938. As to the meaning of ‘insurer’ see Sec. 2 (9) of that Act. 
“Insurer” means — 

“(a) any individual or unincorporated body of individuals or body corporate 
incorporated under the law of any country other than British India, 
carrying on insurance business [not being a person specified in sub- 
clause (c) of this clause] which — 

(i) is carries on that business in British India, 

or 

(ii) has his or its principal place of business or is domiciled in British India, 

*[or 

(iii) with the object of obtaining insurance business, employs a representa- 

tive, or maintains a place of business in British India;] 

(b) any body corporate [not being a person specified in sub-clause (c) of this 
clause] carrying on the business of insurance, which is a body corporate 
incoporated under any law for the time being in force in British India; 
or stands to any vsuch body corporate in the relation of a subsidiary 
company within the meaning of the Indian Companies Act, 1913, as 
defined by sub-section (2) of section 2 of that Act, and 

fc) any person who in BritivSh India has a standing contract with underwriters 
who are members of the Society of Lloyd’s whereby such person is 
authorised within the terms of such contract to issue protection notes, 
cover notes, or other documents granting insurance cover to others on 
behalf of the underwriters, 

but does not include an insurance agent licensed under section 42 or a provident 

society to which the provisions of Part III apply.” 


' These words were added by Sec. 2 of the Insurance (Amendment) Act, 1939 
(11 of 1939). 
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Abetting, 1245. ! 

Abwabs~^ 

illegal— whether agricultural income, 

424. 

Accounting Method, 1028. 
abnormal, 1039. 

for calculating assessable income, 1033. 

for assessing profits and gains, 1033. 

assessment at flat rate, 1036. 

cash basis, 1033, 1048. 

change of, 1041. 

choice of, 1044. 

different methods of, 1048. 

is compulsory basis of taxation, 1042. 

income does not depend on, 1045. 

income-tax officier, sole arbiter, 1042. 

history of, 1029. j 

mercantile system, 1033. 

hybrid system, 1048. 

immaterial in determining income, 642. 

regularly employed, 1036. 

not relevant to assessability, 504. 

relation to making up of return, 1035. 

special method of, 1049. 

private enquiry not allowed, 1050. 

when once accepted, 1041. 

when can be discarded, 1038. 

Accounting Period, 1037, 1049. 

for determining assessable income. See 
'‘Previous Year”. 

Accounts— 

cash basis, 1048. 
mercantile basis, 1033. 
failure by assessee to produce when 
called for, assessment how to be made 
in such cases, 1128. 
not clearly kept, 1040. 
of foreign business, 1040. 
rejection of, 1040. 
reliability of, 1039. 
right of appeal forfeited, 1436. 
income-tax officer's power to call for, 
1125. 

issue of notice, 1126. 
if not reflecting true profits, assessments 
made, 1038. 

not conclusive for income-tax, 1032. 
production of, . 

cannot be compelled, 1129. 
stock-valuation of, 1049. 
sufficiency of cause of non-production, 
question of fact, 1244. 

• what period to be taken, 1037, 1049. 
ACCRUB— 

or arise meanii;^ of, 6$1, 1345. 
person to 669. 


Accrue— con/d. 
concept of, 653. 

when ‘deemed* to accrue or arise, 661. 
Accrual— 

four questions involved, 652. 
stages of accrual, 654. 
place of accrual, 665, 
place of accrual, liability to tax based 
on, 656. 

time of accrual, 663. 

Action — 

against Income-tax Officers, when 
barred, 1570. 

Acts 

XI of 1922, changes made by, 377. 
supplementary, 382. 

Additional Assessment— 

(See ‘‘Escaped Income”.) 
Administrator — 

(See Executor.) 
Administrator-General— 

liability of, for tax due by beneficiary, 
1327. 

Advances of pay, 767. 

Agent — 

appearance by, 1493. 
assessable on behalf of non-resident, 
1335. 

resident, assessable on behelf of non- 
resident principal, 1335. 
non-resident, 1325. 
can sign return-when, 1122. 
extent of liability, 1324. 
indemnification of, 1344. 
of non-resident, includes person treated 
as such by Income-tax Officer, after 
notice, 1351. 

if should be in receipt of profits, 1353. 
notice to, 1355. 
remedy of, 1349. 
taxation of, 1320. 

should be in receipt of profits, whether, 
1353. 

Agriculture— 
what is, 435. 

occu^tion of land, 419. * 

whether carrying on creamery is, 418. 
whether poultry fanning is, 418. 
whether sheep grazing is, 415. 

Agricultural Income, 409. 
buildings, income from, 443. 
character of recipient, 428. 
connection with land, 443. ^ 
defined, 413. . 
dharat, whether is,, 432. 

English law of, 413. 
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Agricultural Income— cowfrf. 
exempt, 702. 
exemption, 413. 
ferries, income from, 432. 
forest or trees— Income derived from, 
435. 

foxhound breeding, 434. 
grazing lands, 415. 
history of, 411. 

income derived from land, 426. 
income from letting land, 440. 
income from manufacture of salt, 440. 
income from toddy, 440. 
income derived by mixed processes, 440. 
interest in kind. 431. 
interest on cash loan repayable in 
paddy, 431. 

interest on promissory notes for arrears 
of rent, 428. 

Legislative power regarding, 412. 
markets, income from, 434, 443. 
maintenance allowance, charged on 
estate, 431. 

mutation fees, whether is, 425. 
pasturage, income from, 439. 
poult^ farming, 418. 
quarries, income from. 434. 
rent or revenue, whether is, 422, 426. 
derived from land, 426. 
table summarising requirements of, 421. 
rent for stacking timber not, 440. 
income from fisheries, ferries, etc., not, 
432. 

salamis, 424. 

salt pans, 440. 

toddy, income from, 440. 

Agricultural Purposes, 435, 437. 
land used for, 438. 

Agricultural Purposes, 435, 437. 
Agriculturist, 437. 

Allowances, Inadmissible— 

(See “Deductions From Taxable 
Income”.) 

Allowances, (in assessing business 
INCOME), 879. 

annuity purchased for exemployee, 1006. 
bad debts — see “Bad Debts”. 879, 960. 

„ when claimable, 961. 
boarding expenses of employees, 1000. 
bonus, for, 958. 

borrowed capital, interest on, 879, 902, 
911. 

brewery, expenses of, 1009. 
cesses paid to local authorities, 956. 
capital expenditure, 879, 966, 1004. 
capital loss, 962. 
claimable, when, 953. 
commission, lOCO. 
dead or useless animals, for, 954. 
compensation for loss of agency etc., 
1001 . 

„ for loss of office, 1001. 
damages paid, for, 1003. 
deduiSbIe, 879. 


Allowances, etc.— confd, 
deductible, instances of, 879. 
depreciation on buildings, machinery, — 
See “Depreciation”, 
dewali expenses, 1005. 
plant or furniture, etc., 879, 916, 918, 
924, 950. 

when claimable, 922. 
of machinery of plant let, 924. 
in Govt, securities, 926. 
divide paid to subscribers, 912. 
dwelling house, 900. 
earth for bricks, 992. 
embezzlement, 1010. 
expenditure for office furniture, 992. 
expenses incurred to cam the profits, 
880, 990. 

expenses for business, 962. 
for contribution to superannuation 
funds. 1007. 

firm's money invested in branch, 911. 
frieght charges, 992. 
initial payment for acquiring concern, 
990. 

insurance against loss of profit, 915. 
insurance of plant and machinery, 915. 
insurance of buildings, etc., 804. 
insurance premia, 914, 
interest on mortgage, etc., 805. 
interest on capital borrowed, 902. 
interest on zurpeshgi lease, 1004. 
irrecoverable loans (See **Bad Debts*\) 
land revenue, 954. 
life insurance premia, 1064. 
litigation expenses, 1007. 
losses, 879, 1010. 
losses from theft, 1011. 
lumpsum payment, 1006. 

„ paid for employee's relief, 1007. 
machinery on hire, on, 1026. 
managing agency commission, 1027. 
maximum, 935. 

money paid to competitor, 1003. 
obsolescence of machinery, etc., 949. 
occupation of properties, for, 9!^. 
office furniture, 992. 
partners’ capital, interest on, 879, 904, 
910. 

payment made conditional on profits, 
898, 993. 

payment for oil in wells, 991. 

- of share of profit on agreement, 992. 
—of profit to third party, 996. 

-of royalty on patent, 1004. 

— to underwriters, 1(X)5. 
pensions to ex-employees, 1007. 
penalties, 1007. 

percentage of net profits, 996. 
personal expenses, 879. 
pit sinking expenses, 991. 
presents, 1006. 

provident funds, employer’s contribu- 
tions. 1005, 1463. 
professional taXi 1013. 
when pennisg&te, 1005, 
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Allowances, Kic .— contd , 

purchase price of unexecuted contract, 
1003. 

rates and taxes, 956. 
raw material, 991. 

remuneration by money’s worth, 1000. 
rent of premises, 894, 895. 
repairs, current, 916. 
repairs to machinery, plant or furniture, 
916. 

repairs to premises, 804, 898. 
road cess, etc., 956. 
royalty for mines, 897. 
patents, 1004. 

security deposited by mortgagee, 1003. 
salary of working partner, 997. 
set-orf of bad debts, 962. 
set-off of losses—S^e “Set-off”, 
share-holder — director’s remuneration, 

999. 

share of profits on agreement, 992. 
working partner’s salary, 997. 
written-down value, 1017. 

Allowances in assessing income from 
OTHER SOURCES, 1025. 

Allowances in assessing Property— 
(See “Property”.) 

Allowances in favour of Charities— 
(See “Charity”.) 

Amalgamation of Business— 

(See “Succession”.) 

Amendment— 

subsequent, of Income Tax Act of 1922, 
378. 

Annual— 

return, 1106. 

Annual Value— 
defined, 786, 

of house property, 798, 811. 
of business premises, 893. 
of house property in owner’s residential 
occupation, 803, 812. 
lease as evidence of, 803, 
of property, meaning of, 811. 

Annuity, 563. 

deferred, exemption, 1068. 
may be deductible, 1006. 
definition, 752. 

included in term “salary”, when, 753. 
to employees — ^when admissible busi- 
ness expense^ 1006. 
whether assessable, 563. 

Annuity Funds— 

(See “Provident Funds”.) 

Appeal— 

to ^ppellate Asastant Commissioner, 

against assessment, 1151, 1258. 
-determination of loss of firm, 1263. 

— ai^iftionment of loss, 1263, 
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Appeal— cew/d. 

— penalty for concealment of, income, 
1264. 

—penalty for failure to notify dis- 
continuance of business, 1264. 
—penalty for default. 1264. 

« —penalty for avoidance of tax, 1264. 

— refusal to re-assess, 1264. 

— refusal to register firm, 1263. 

— refusal to allow refund, 1264. 
to CommiSvSioner, 1273, 1274. 

— limitation for, 1274. 
against enhancement of tax by. 
Assistant Commissioner, 1274. 
to High Court-dec; “High Court”, 
to Privy Council. See “Privy Council”, 
best judgment assessment from, 1151. 
form of, 1274. 

fresh assessment on, 1272, 1280. 
from refund order, 1406. 
grounds of, 1265. 
hearing of, 1267. 
limitation, 1266, 1274, 1279. 
extension of time for, 1266. 
withdrawal of, 1266. 

Appearance - 

by authorised representative, 1493. 

Appellate Powers — 

of Assistant Commissioner, 1267. 
of Commissioner, 1273. 

Application of Act, 613. 
history of, 620. 

English law, 626. 
changes introduced, 627. 

! residence when material, 634. 

I — when immaterial, 634. 

I Assess-- 

I assessment, 445. 

Assessable- 

income, meaning of, 496, 548, 551, 554, 
632, 637, 638. 

Assesses - 

defined, 445. 

different classes of, 550, 602. 
different senses of, 445. 
income from property of, 792. 
death of, effect of, 1200.* 
list of, 550, 602. 
order prejudicial to, 1277. 
personal attendance of, 1134-8. 
representation of, in proceedings, 1493. 

Assessment, 1130. 

after death of defaulter, 1123. 
alteration and amendment of, 1289. 
appeal against, 1151, 1258. 
at too low rate, 1301. 
of agent, 1335. 

High Court, not court of appeal, 1540. 
arbitrary, 1149. 

best judgment, according to, 1143, 1148, 
1150. 

best judgment wheil attracted^ 1143. 
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Assessment— 

— meaning of, 1148. 

— reasonable opportunity to assessee, 
1147. 

— sufficient cause, 1242. 

— reasonable opportunity, 1245. 

— appeal, 1245. 

— reference to High Court, 1245. 
completion of, no time-limit, 1139. 
cancellation of, when, 1242. 
correction or error in. 1303. 
death of assessee, effect of, on. 1146, 
1200. 

departure from British India, in case 
of, 1198. 
direct, 1102. 
direct taxability, 1335. 
discontinuance of business, 1206. 
fiat rate, 1036. 

English law, re, 1118. 

{by) estimate, 1143, 1148, 1150, 1272. 
of firm, 1153. 
of firm registered, 1196. 
fresh assessment, when sufficient .cause 
shown, by Income-ta.'C Officer, 1242. 
appeal against, by company, 1180. 
apepal against refusal to make fresh 
assessment, 1245, 1263. 
limit of time for revising, 1279. 

Hindu undivided family, of, after parti- 
tion, 1212. 
how made, 1147. 

income escaping assessment, method of 
assessing, 1282, 1296, 
method of, 1341. 
machinery of, 720, 1108, 1313. 
make the assessment, meaning of, 1147. 
of members of certain companies, 1156. 
mistakes in. rectification of, 1305. 
mode of, 1344. 

proceedings in, 1112, 1116, 1155. 
of partnership, 1132, 1153. 
of receiver, 1234. 
of trustee, 1320. 

on succession to business, 1229. 
order of, certified copies of, if admis- 
sible, 1446. 

recommencement of proceeding, 1129, 
reopening of, 1156, 1290. 
copy of, to be granted free, 1448, 
order of, third parties right to use, 1448. 
place of, 1497. 

previous decision, effect of, 1155. 
time-limit for, 1139, 1289. 

“triple**, 360. 

Assets - 

direct or indirect, transfer to wife, 1079. 
distributed on liquidation, 567. 
income from, assets transferred, 1081. 
transfer of, to wife or child, 1079. 

Assistant Commissioner- 
definition of, 450. 


Assistant Commissioner— cowM. 
estimate of income by, 1272. 
appeals against order of. 1273. 
power to inspect registrar of companies, 
1310. 

Associated operations, 1378. 

Association of Persons— 
liability to tax of, 606. 
member’s individual liability, 608. 
ordinarily resident, 704. 
principal officer of, defined, 529. 
residence of, 702. 

Assurance— 

(See “Insurance*’.) 

Attendance— 

personal, of assessee, 1134-8. 

Attribution, right of, 646. 

Avoidance - 

of liability to tax, 1361. 
by transfer of income to non-residents, 
1363. 

by transactions in securities, 1381. 
by sales cum dividend, 1386. 
“exceptional and not systematic” avoid- 
ance, 1389. 

B 

Bad debts— 

loans, irrecoverable, deduction when 
permivSsible, 960. 
set off, of, 1195. 

Beneficiaries— 

may be taxed direct if assessable, 1326. 
trustees assessable on behalf of, 1316, 
1319. 

guardians assessable on behalf of, 1316, 

1319. 

agents assessable on behalf of, 1316, 

1320. 

Bonds— 

{See Debentures''.) 

Bonus- 

for services rendered, 957. 
on shares, re total income, 1078. 

Bonus shares, 558. 

Book-keeping— 

not conclusive, 1032. 

{See also “Accounting Method**.) 

Book profits and losses— 

enter into calculation of income on mer- 
cantile system, 1048. 

Brewery— 

expenses of, if deduotible, 1009. 

British Baluchistan— 

application of the Act to, 401. 

British India— 

business connection in, 1346. 
meaning of, 403. 
resident in, 672, 702. 
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British iNDiA-'Cowrrf. 
non-resident in, 1349. 
source of income in, 1348. 

British Subject, 1084. 

income paid to outside British India, 
when chargeable, 637. 
defined, 1084. 
abroad temporarily, 704. 
not resident in British India, 1084. 

Broker— 

resident broker if may be asessed for 
non-resident, 1351-2. 

Burden of proof, 884, 885, 961, 1197. 
Business, 816. 
assessee, 878. 

abroad, assessment of profits from, 863. 
carried on abroad, 863. 

English law, meaning of. in, 451, 837. 
motive of, not relevant, 455. 
illegality of, whether bar to assessment, 
458. 

Indian law, re., 459. 
real test, 462. 

English cases, re., 465. 

Indian cases, re., 466. 

casual gains from, assessable, 619. 

meaning and examples of, 451, 465, 843. 

carries on, who, 877. 

carrying on, of, 845, 876. 

cessation of, 848. 

change of ownership, assessment, 1229. 
carrying on. distinguished from con- 
trolling, 8^. 

carried on by company, 862. 
company, of, 846, 862. 
connection in British India, 1346. 
continuity of, 458, 459. 
controlling, 860. 

deductions admissible in assessing, 879. 
See “Allowances’*. 

deductions inadmissible in assessing, 
879 

definition of, 451, 843, 845, 861. 
not exhaustive, 459. 
income from rents and royalties whether 
“income from business”, 897. 
discontinuance of, assessment (business 
assessed under Act of (1918), 1206. 
discontinuance of, assessment (business 
commenced after March, 1922), 1206. 
expenses, if allowance, 962. 
explained, 843, 845. 
family business, ancestral, 1218. 
illegality of, no bar to assessment, 458, 
844. 

intention of, not enough, 458, 461. 
isolated transactions, when business, 
462. 

motive of, immaterial, 455, 844. 
non-resident of, 1346, 
place, principal, of, 1499. 
question of tact, 849. 

Business ABROAO, 863. i 

“Nqii'-ir^dence".) 


Business closing down— 
when making profits, 848. 

Business Connection 

meaning of, 1346. 

Business Connection in British India, 
1346. 

{ See “Non-residence”. ) 

Business Expenses— 

(See “Allowance, deductions from tax- 
able income”.) 
if allowance, 962. 
general remarks, 963. 
conditions for, 965. 

Business Premises--- 

(See “Allowances, deductions from tax- 
able income”.) 
annual value of, 893. 
rent paid for, 894. 


C 

Cancellation of Assessment— 
when cause is shown, 1242. 

Capital— 

addition to, not included in income, 503, 
505. 

distinction between income and, 502, 
589. 

expenditure, what is, 966, 976. 
fixed and circulating, 984. 
reason for distinction, 984. 
income, relation with, 502. 
interest on, when deductible, 902. 
loss or wastage of. (See “Deprecia- 
tion”), 962. 
not taxable, 504. 
or profit, question of fact, 867. 

Capital Asset, 983. 

Capital Borrowfjo— 

interest on, allowance for, 902. 

Capital Expenditures 
if a question of fact, 971. 
inadmissible as deductions, 879, 990. 
I^rd Cave’s test, 967. 
rough criterion, 966. 
what is, 966, 968, 971. 
test of circulating and fixed capital, 969. 
recurrence, not the only consideration, 
970. 

in the nature of, 973. 
illustrations of, 976. 

Cahtal and Revenue expenditure, 977, 
distinction between, 972, 978. 

Cases 

stated. See “High Court.” 

Cash Basis— 

of accountancy, 1048. 

Casual Receipts— 

intention of assessee material, 693, 
when exempted, 692, 
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Casual and non-recurring nature, 698. 
profits from financing litigation not of, 
699. 

royalties received from preparing bricks 
not of, 699. 

compensation for compulsory retire- 
ment, 700. 

transactions in stocks and shares, 700. 

Casual Transactions- - 
proceeds from, 458. 

Central Board of Revenue— 
defined, 467, 
powers of, 722. 

Certificate— 
form of, 1104. 

implication of form, of 1105. 
issue by Income-tax Officer for recovery 
of tax, 1396. 

action by Collector, 1392, 1397. 
to share-holders receiving dividends, 
1104. 

validity of, for refund, 1105. 
Certiorari, 1525. 

Charge of Income Tax, 536. 
history of, 536. 

English law, 542. 

difference between English law and 
Indian, 544. 
charging section, 547. 
scope of, 548. 

tax is on income, 548, 551. 
tax is charged in arrear, 549. 
Charges— 

(See '' Allowances, Deductions from 
Taxable income".) 

Charging sections-- 
income-tax, 547. 
super-tax, 1451. 

Charitable Institutions— 

affording relief to members, 680. 
motive of business, 455. 
business carried on behalf of, 685, 
element of altruism essential, 686. 
voluntary contributions to, 687, 
Charitable or religious plt?pose, 677, 686, 

Charitable Purposes— 
classification of, 677. 
defined, 677. 

distinction between pious purpose and, 
681. 

every purpose of general public utility 
not charitable, 6^. 

nature and objects changed with time, 
678. 

poverty not essential, 677. 
religious purpose, 677. 
societies whose members are benefitted, 
680. 

trade carried on for, 685. 

Civil Courts— 

jurisdiction barred, 1563. 
constituionality of bar, 1565. 


Civil Courts— 

prohibited from summoning income-tax 
records, 1439. 

Civil Procedure Code— 
application of, 1307. 

Club, 583. 

whether may carry on trade, 875. 
Collection of tax— 

(See "Recovery".) 

Collector— 

recovery of tax by, 1397. 

Colportage— 
agency, 465. 

Commencement of Trade— 

(Sc€ also "Succession".) 

Commerce— 

(See "Business”.) 
definition of, 453. 

Commission— 

employees, paid to, when deductible, 
957. 

definition of, 759. 
included in "salaries", 759. 
of managing agents, 1027. 

Commissioner of Income-tax— 
appeals to. See "Appeals", 
defined, 469, 
powers of, 1273. 
power of review, 1274. 
power, limitation of, 1279. 
power of enquiry, 1277. 
power to call for information, 1308. 
proceedings before, are judicial pro- 
ceeding, 1308. 

revision of own order, 1281. 
interference by High Court, 1281. 

Company— 

business of, 846, 862. 
control as affecting residence, 708. 
carrying on business in case of, 846. 
certificate by, to shareholders, re divi- 
dend, 1104. 
definition of, 469, 604. 
distribution of assets in winding up, 
908. 

domicil of, 707. 

double income tax relief, 1432. 
foreign association, whether is, 470. 
is not agent of shareholder for paying 
tax, 1431. 

"one-man,*' 1164. 

payment by, to be deemed payment by 
shareholder, 1431. 
promoters of, if partners, 489. 
readence of, 471, 703, 707, 
ordinarily resident, 704. 
special position, 470. 

Compensation— 

for voluntary retirement, 700. 
cancellation of contracts for, 567. 

»• for loss of agency, 693, lODlf 



INDEX 


1605 


Compensation 

for loss of office, 1001. 

for retirement of director, 1002. 

Computation of profits, 850. 

(See “Accounting Method”.) 

Concealment of Income - 
penalty for, 1246. 

revised return will not absolve from, 
1257. 

Concern-— 

(See “Business”.) 

Control and Management — 
explained, 710. 
doctrine of control, 708. 
character of, 710- 
dominion shareholder of, 712. 
financial, 713. 

factor in determining residence, 713. 
place of trade determined by, 714. 

“head and brain”, 715. 

Construction— 

( See “Interpretation”. ) 
equitable, 400. 

Constructive remittance— 

sufficient for taxability, 671. j 

Constructive payment, 646. 

Construtive Receipt, 650. 

Continuity of transactions— 
test of business, 458. 

Contract— 

compensation for cancellation of, 567. 
Control— 

affects residence of companies and 
firms, 708, 713, 714. 
of company, 710. 
doctrine of, 708. 

Co-operative Societies, 583. 

interest on securities held by, 781. 
corporation Sole, 604. 

Costs — 

in reference to High Court, 1556. 
in law suits, how far deductible ex- 
penditure, 1007, 1008. 

Courts. Civil— 

jurisdiction barred, 1563, 1565. 
receiver appointed by, taxable on behalf 
of estate, 1331. 

Court, High— 

(See “High Court”.) 

Court op Wards— 

chargeable to tax, 1327. 
mode of assessment and amount of tax, 
1334. 

D 

Damages— 

when deductible, 1003. 

Death of Asses^-- 

effec^^ 1180. 


Debentures— 

(See also “Securities”.) 
definition, 775. 

Debentures, 775. 

PJeoTC 

(See “Bad Debts”.) 
allowance when claimable, 961. 
bad, when becomes, 960. 
capital loss, not deductible, 962. 
onus of proof, 961. 
set off of, 962. 
accrued, when income, 640. 
release from, 566. 

Deduction at source, 1087. 

person responsible for paying, 1098. 
rate of, 1100. 
credit for, 1101. 

Deduction of Income-tax - 
“Refunds”.) 

business expenses of, 962. 
claimable, when, 922. 
omission to deduct, direct levy of tax, 
1102. 

payment made conditional on profit, 

from interest on securities, 246. 
from dividends, 246. 
from salaries, 245. 
paid by deduction, 1425. 
payment by, at source, 1087. 
source at, 1100. 

sums deducted, included in taxable in- 
come, 1068. 

Deductions, from taxable income, ad- 
missible— 

(See “Allowances, Exemptions”.) 
instances of, 890. 

general principles determining, 886. 
true test, 888. 

Deductions, from taxable income, in- 
admissible— 
examples of, 1022, 1025. 
bonus to retiring employees, 1000. 
business expenses, 963. 
capital expenditure, 879, 966. 
capital loss, 962. 

commission to proprietor's sons, 1000. 
compensation for loss of agency or 
office, etc., 1001. 
damages for negligence, 1003. 
employee's invalidity relief, 1007. 
employee's Provident Fund, contribu- 
tions to, 1005. 

English scheme, contrasted with Indian, 
885. 

expenditure not incurred solely for the 
purpose of earning the profits taxei 
880, 990. 

insurance, except as provided by statute 
or orders, 804, 914, 

interest on partner’s advances, 879, 904, 

AtA . . 
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Deductions, from taxable income, in- 
admissible— 

legal charges relating to loans, etc., 
1007. 

losses. See “Set-off", 879, 1010. 
municipal and local rates (in assessing 
property), 956. 

partners' drawings, pen.sions and sala- 
ries, 997. 

partners' capital, interest on, 879, 904, 
910. 

penalties, 1007. 

preliminary expenses of floatation, 990. 
private or personal expenditure, 879. 
profession tax, 1013. 
salaries, partners, 997. 
shareholder-director's remuneration, 999. 

Deemed— 

to accrue or arise. See “Accrue", 661. 
to be income, 649, 1375. 
to be chargeable, 1375. 

“Deemed to be"— 
meaning of, 1350. 

Default-- 

in making return or producing accounts, 
etc., 1143. 

forfeiture of right of appeal, 1151. 
method of assessment, in case of, 1149. 
in payment of tax, penalty for default, 
1246. 

personal liability in case of failure to 
deduct tax at source, 1095. 
prosecution for, 1436. 
recovery of tax from defaulter, 1392. 

Deferred annuity— 

deduction towards, exempt, 1068. 

Definition— 

of business, not exhaustive, 451. 

commissioner, 469. 

company, 469. 

dividend, 471. 

firm, 486. 

income, 496. 

income-tax officer, 520. 

Magistrate, 520. 

of trade, 451, 452, 460, 851, 861. 

partner, 486. 

partner^ip. 486, 487. 

person, 520. 

prescribed, 521. 

previous year, 521. 

principal officer, 529. 

public servant, 529. 

registered firm, 531. 

Demand— 
notice, 1258. 

Depreciation. 916. 

(See “Allowances, deductions from tax- 
able income".) 

allowance, conditions of, 922. 
amount of, 924. 

^rr^g forward, 928. 


Depreciation— cawfd. 

claimable, when, 922, 953. 
in English and Indian law, 919, 941. 
government securities in. 926. 
history of, 918. 
leased plant, etc., 924. 
machinery or plants, of, 950. 
sold or discarded, 949. 
particulars to be supplied, 927. 
period of use, 923. 

^ares and securities, 926. 
user, active or passive, 923. 
written down value, 1017. 
succession and, 935. 

Destination of profits— 
immaterial, 512, 571, 844. 

Derived from land - 
meaning of, 426. 

Disclosure of Information— 

by public servant, prosecution, 1439. 

Discontinued Business— 
assessment of, 1206. 
business, taxed under 1918 Act, 1355. 
liability of members, 1355. 
succession, difference from, 1230. 

Discovery, 1294. 

Disposition— 
revocable, 1075. 

Diversion of income, 570. 

Dividend— 

paid to subscriber, 912. 
certificate to be furnished to recipient 
by Principal Officer or Company, 
1104. 

definition of, 471. 
equalisation fund, 557. 

English law re., 478. 
history of, 473. 
refund of, 1433. 

relief from double income-tax, 1432. 
Sales of shares, cum, 562. 
shareholder, to what extent tax paid 
on behalf of, 1431. 

supply of information, regarding, 1102. 

Domicile— 

of companies, 707. 

Double Income-t^^ 1407. 

relief in case orincome taxed in Indian 
States, 1416. 

—Aden, 1421. 

—Burma, 1411. 

—Ceylon, 1419. 

—Dominion, 1426. 

— other countries not pioviding for re- 
lief, 1432. 

relief in case of income taxed both 
in United Kingdom and British 
India, 612, 613, 1408, 14^^^^^^ 
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Double Taxation, 399, 609. 
presumption against, 609. 
different taxes, distinguished with, 611. 
through mistake, 612. 
relief. 1402. 

Doubtful Debts— 

{See “Bad Debts”.) 

Drawings of Partners— 

(See “Deductions from taxable in- 
come”.) 

Dwelling house, 900. 

E 

Earned— 

meaning of, 611. 
place of, 665. 

Embezzlement - 

loss from, if deductible, 1010, 1011. 
Equitable Ck)NSTRUCTioN, 400. 

Equitable consideration -- 
in taxing Act, 394. 

Error 

(See “Rectification of Mistake”.) 

Escaped income, 1282. 

(See “Additional Assessment”.) 
assessment, requirements of, 1288. 
whether whole assesvsment re-opened, 
1290. 

who can proceed, 1291. 
definite information, 1291. 
assessee if to be informed, 1293. 
escaped assessment, explained, 1296. 
notice, 1303. 

proceedings against non-residents, 1303. 

Evasion, 400. 

(S^e “Fraud”.) 

Evidence— 

hearing of, 23 ( 3), 1142. ; 

power of Commissioner, Assistant Com- ! 
missioner and Income-tax Officers to | 
summon persons and documents, ' 
issue commissions and take evidence ! 
on oath, 1307. : 

Executor-#, i 

or adiMistrator, ! 

liability to tax, 596. 

Exemptions from Income and Super- 
tax, 639. 

cahnot be claimed, unless provided for, 
399. 413, 601. 

agricultural income, 413, 702. 
casual or non-recurring Receipts, 692, 
698. 

charitable or religious institutions, in- 
come from voluntary contributions, 
617. 

charitable or religibus purpb^, income 
derived itotti property held for, 617. 


Exemptions from Income and Super- 
tax — contd . 

deferred annuity, sums deducted by 
Government, from salary to provide, 
1068. 

of general nature, 1051. 
registered firm and an unregistered 
firm, 1055. 

Hindu undivided family, 1058. 
gratuitous allowance of members, 1060. 
insurance premia, life, 1064, 1067. 
local authority, income of, 688. 
mortgaged income, 505. 
power of Central Government to ex- 
empt income or reduce rate, 1485. 
property held under trust, 673. 
property held under other legal obliga- 
tion, 677. 

provident fund, accumulated balance of, 
1467. 

provident fund, payment from, 670. 
provident fund, interest on securities of, 
690. 

Railway Provident Fund. See “Provi- 
dent Fund, Railway”, 691. 
salaries under see. 60, 769. 
special allowances, etc., 691. 
Expenses— 

admissible. See “Allowances”, 
allowable, instances of, 990. 
freight charges. 992. 
inadmissible. See “Deductions”, 
payment of share of profits in agree- 
ment, 992. 

payment conditional on profits being 
earned, 993. 

pavment for occupation of property, 
993. 

when incurred solely for earning of 
profits, 880, 990. 

initial payment for acquiring concern, 
990. 

cost of raw' material, 991. 
pit, sinking of, 991. 
payment for oil in wells, 991. 
earth dug for manufacture of bricks, 
992. 

office furniture of, 992. 
percentage of net profits payable, 995. 
payment of profit to third party, 996. 
salary of working partner, 997. 
salaries to members of joint family 
firm, 9^. 

remuneration to shareholder-directors, 

999. 

remuneration by monies worth, 1000. 
boarding expenses, 1000. 
expenses of going home, 1000. 
commission paid to proprietor’s son, 

1000 . 

comoensation for los.s of agency, 1001, 
—office, 1001. 

-^ retirement of director, 1002, 
purchase pria of unexecute<|.. contract 

iaao ' 
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EXPENSES—con/rf. 

money paid to buy out competitor, 1003. 
damage paid, 1003. 
security deposited by mortgagee, 1004. 
interest in respect of yarpes6gi lease, 
1004. 

payment of royalty on patent, 1004. 
payment on capital advance, 1004. 
money paid to underwriter, 1005. 
Christmas cake, dewali expenses, pre- 
sents, 1005. 

contribution to employees* provident 
fund, 1005. 

annuity purchased for ex-employee, 
1006. 

lump sum set aside for employees* re- 
lief, 1007. 

lump sum paid as nucleus of pensdon 
fund, 1007. 
law cost, 1007. 
penalties, if deductible, 1007. 
brewery expenses of tied house, 1009. 
loss in embezzlement, 1010. 
loss from theft, 1011. 
professional tax, if deductible, 1013. 
written down value, meaning of, 1017. 

Extent of Act, 403. 

F 

Fact— 

difference from law, 1532. 

False return by assessee— 

consequence of. See ‘'Penalty". 

False statement in declaration, etc.— 
penal offence, 1437. 

Fees— 

definition, 758, 

Ferries— 

(See “Agricultural Income**.) 
income from, whether agricultural in- 
come, 432. 

Finance Act— 

fixes rate of income-tax and super-tax, 
600. 

whether Income Tax Act is a Finance 
Clauses Act, 545. 

Firm— 

defination of, 486, 605. 
residence of, 702. 
ordinarily resident, 704. 
change in constitution, 1219, 1227. 
clubs whether are, 489. 
constitution of, 488. 
definition of, 486, 605. 
discontinuance of business by, 1206, 
1355. 

effect of, 1239. 
essential elements of, 488. 
family business and, 1218. 
liability of partners for tax, 608. 
of one man with himself in another 
capacity, 494. 


FlRM-COHtd. 

partner in another firm, 493. 
registration of, 1237, 1241. 
reality or otherwise, 1241. 
requirements of, 1238. 
separate with some partners, 494. 
societies, whether are, 489. 
what is residence of a, 707. 
what is a, 486, 490. 

Firm, registered— 
definition, 531. 

application for registration when to be 
made, 531, 1241. 

assessment of, to income-tax, 1196. 

Firm, unregistered— 
definition of, 535. 

Fiscal legislation— 

general principles of, 397. 

Fisheries— 

(See “Agricultural Income**.) 

Flat rate of profits, 1036. 

Foreign Associations— 

may be declared companies, 470. 

Foreign business-— 

(See “Buvsiness Abroad'*.) 

Foreign income— 
j (See “Non-residents".) 

I Forest— 

j produce, if agricultural income, 435. 

; Furniture-- 

depreciation allowance on, 916. 
expenditure on, 992. 

0 

I Gains— 

same as profits, 514, 515. 

actual realisation of, if essential, 640. 

Golf Club— 

(See “Club’*.) 

1 Good faith— 

I acts done in, 1570. 

I what is, 1570. 

j Grant-in-aid, 558. 

! Gratuity— 

I definition, 754. 

paid by outsider, 755. 
paid to non-pensionable Ry. employees, 
756. 

I paid to employee after retirement, 755. 

! principle underlying taxation, 754. 

Guardian— 

liability of, on behalf of wards, 1316. 
1319. 

extent of liability, 1324. 

I indemnification of, 1327. 

non-resident, 1325. 
i reimbursement of, 1327. 

taxation of, 1320. 
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Heads of income chargeable, 1375. 


High Court— 

statement of case on point of law to, 
by Commissioner, 1512, 1514. 
on application by assessee, 1512. 
stage at which, 1514. 
who can apply, 1515. 
contents of application, 1515. 
disposal of—, 1515. 
amendment of case by High Court, 
1528. 

appeal from, to Privy Council, 1560-2. 
benches to hear references, 1557. 
costs awarded by, 1556. 
court of appeal, not, 1540. 
delay in application, 1527, 1548. 
disposal after High Court decision, 
1555. 

fact distinguished from law, 1532-34. 
finding of fact, High Court bound by, 
1531. 

— , based on no evidence, 1547. 
function of High Court, 1516. 
hearing, procedure of, 1547-8. 
interference with Commissioners* order, 
1281. 

interest may be allowed by Commis- 
sioner on amount refunded, 1557. 
jurisdiction of High Court, nature of, 
1555. 

limitation for application, 1515. 

—for statement under Sec. 66 (3), 
1553. 

matters of fact, instances of, 1534-7, 
1545-7. 

matters of law, instances of, 1534-7, 
1540-4. 

mixed question of fact and law, 
instances of, 1538-9. 
order to state case not to be subse- 
quently challenged, 1552. 
power of the High Court — 

—conferred by the statute, 1518. 
—under Specific Relief Act, 1519-21, 

1523, 1524. 

—descending from Supreme Court, 

1524. 

—to issu mandamus, 1524. 

—to issue writ certiorari, 1525. 
preliminaries to be fulfilled, 1525-6. 
question of degree, 1539-40. 
question of law, what is, 1531. 
question of law not raised in first in- 
stance, 1527. 

questions of law^ assessee sliould state, 
1527^; 

questions of law, what Commissioner 
can refer, 1529i 

question of law, wliether Hi^ Court 
candechfel^ 


High Court— cowfd. 

reference by High Court to Commis- 
sioner, 1524, 1554. 
reference to, 1245. 

reference by Apoellate Tribunal, 1550. 
refusal of Commissioner to state a case, 
powers of High Court, 1518. 
regular manner of exercise of High 
Court*s power, 1522. 
reference suo motu by Commissioner, 
1514. 

enforcement of exercise of, 1522. 
re-statement of case, procedure of, 1554. 
who can move, 1515. 
who is to frame question of law, 1527. 
withdrawal of application by assessee, 
1516. 

consequences of, 1516. 

Hindu Undivided Family, 521, 602, 1058. 
assessment of, after partition, 1212. 
claim to exemption, 1063. 
gratuitous allowance of members, 1060. 
impartible estate, 521. 
intention to dissolve, 1215. 
joint property, what is, 806. 
life insurance premia on life of male 
member or his wife, 1065. 
maintenance allow^ances, 1061. 
partition by metes and bounds, 1216. 
residence of, 702. 
ordinarily resident. 704. 

I separate residence of members, 1069. 

trading family, position of, 1062. 

History of Income Tax— 
in England, 360. 
i in India, 363. 

Horticulture— 
what is, 436. 

Hospital— 

(See “Charities’*.) 

House Property— 

(See “Property*’.) 

Husbandry— 

(See “Agriculture*’.) 
occupation of land, 419. 
wide meaning of, 415. 
whether sheep-grazing is. 415. 
whether poultry-farming is, 418. 
whether carrying on creamery is, 418. 

I 

Idiot— 

liability of guardian or trustee, 1316. 
Illegality— 

of business, no bar to assessment, 458, 
844. 

Incapacity— 

(See “Idiot, Lunatic, Minors**.) 
Income— 

must come from outside, 50L/ 
agricultural, 409. 

American Law, on, 415. 
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iNCOME-HT^If^^. 

annual sum, if, 504. 
capital, relation with, 502, 589. 
definition of, 496, 499, 500, 503. 
capital, distinction from, 504, 589. 

— accretion to, not, 503. 
character of, 504. 

concealment of, penalty for, 1246. 
deduction from, admissible. See '‘Allow- 
ances”. 

deemed to be income, 649, 1375. 
defined. 496, 518. 
diversion of, 570. 
inadmissible. See “Deductions”, 
is gain derived from capital, 502. 
encumbered property, from, 505. 
in English law, 497. 
escaping assessment, method of assess- 
ing, 1282. 
foreign, 735. 

foreign, when taxable, from property, 
783. 

notional, 799. 

head of, chargeable, 732. 

history of, 496. 

from land, if agricultural income, 438. 
from letting land, 440. 
from market, 443. 
meaning of, 554. 

mode of accounting, of, 504, 1033. 
mode of payment, of, 504. 
mortgaged, not exempt, 505. 
question of fact, 505. 
arid profits, 510. 

mixed processes, derived from, 440. 
tax is on, 548, 551. 
tax is on, of previous year, 597. 
of trust, 600. 

source of, need not exist in assessment 
year, 591. 

total. See “Total income”, 532. 
source of, not relevant, 
from toddy, 440. 
trusts, of, of trustee, 549. 
return of, 1108. 

when arises. See “Accounting Method”. I 

Income from other sources, 1018. 
deductions, 1025. 

allowances, when machinery, etc., let on 
hire, 1026. 

Income-tax— 

amount of, 1334. 

avoidance of, by transfer to non-rea- 
dpts, 1363. 

avoidance of, by transactions in secu- 
rities, 1381. 

—by sales cum dividend, 1386. 
calculation of, to nearest anna, 1306. | 

charge of, 536. 

charge of difference between English 
and Indian Law, 544. 
history of — 

—in England, 360. 

— inindia, 363. 


Income-tax— 

payable, when, 1390. 

rates fixed by Finance Act, 600. 

recovery of, mode and time of, 1392. 

Income-tax Authorities, 720. 
function of, 731. 

Income-tax Officer— 

sole arbiter of accounting method, 1042. 
definition of, 520. 

power to inspect of Register of com- 
pany, 1310. 

Income-tax records- 

court not to summon, 1439. 
Indemnification - 

i of Government officers for acts done in 
good faith, 1563, 1570. 

: of persons deducting, retaining or Flay- 

ing tax in respect of income belong- 
I ing to another, 1500. 

(Indian Legislature— 

S jurisdiction of, 405. 

[Individual— 
r meaning of, 602. 

I not ordinarily resident, 703. 

Infant- - 

when taxable, direct, 1326. 
ordinarily taxed through guardian, 1316. 

Information— 

disclosure of, by public servants, pro- 
secution for, 1439. 
definite-* , under sec, 34, 1291. 
power of income-tax officer and 
Assistant Commissioner to call for, 
regarding partners of firms, members 
of Hindu undivided family, and 
beneficiaries, 1308. 
supply of, re. dividend, 1102. 

—re. interest, 1105. 

Insane person— 

(See Idiot.) 

Inspection— 

powers of, of records of company by 
Income-tax Officer, or Assistant 
Commissioner, 1310. 

Insurance— 
premia, 914. 

plant and machinery of, 915. 

Premia (S«;e Allowance and Exempt- 
tions.) 

Insurance Company— 
assessment of, 1017, 1574. 
expenses of management, 1591. 
intervaluation period, 1596. 
life Insurance, 1067. 
mutual insurance company, 1597. 
provident fund, 1068, 
unexpired risk, deduction for, 1593. 

Interest— 

accrues, when, 656.- 
on borrowed camtal allowed in assess- 
ing business, 902. 
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lNTEREST-~€0«f</. 

information re. supply of, 1105. 
on mortgages, allowed in assessing 
property, 805. 

on partner's capital, when an admissible 
deduction, 879, 904. 
on securities, 769. 

Interest on securities, 769. 
receivable, 776. 
payable, 778. 
deduction allowed, 779. 
on Govt, securities when accrues, 779. i 
life insurance companies, 780. 
mutual societies, 781. 
co-operative societies, 781. 
deduction at sources, 782. 
avoidance on tax, 783. 

Interpretation of Statutes— 
rules of, 393. 

favourable to tax payer, in case of 
doubt, 395. 

Investments— 

appreciation of, 561. 
as opposed to trade in, 861. 
dis^nction from business, 861. 
of firm’s money in branch, 911. 

Irrecoverable Loan— 

when a permissible deduction. See 
“Bad Debts". 

Isolated Transactions— 

(See "Casual Receipts".) 

J 

JALKAR (Fisheries)— 

not agricultural income, 433. 

Judicial F^roceedings— 

proceedings before Commissioner, Assis-; 
tant Commissioner and Income-tax 
Officer how far are, 1155. 

Jurisdiction— 

of civil courts, limits of, 1563. 

of Income-tax Act, 403. 

of the Indian Legislature, 405, ^ 

L 

Land— 

income from, agricultural income, 438. 
owning not trade, 463. 

Land Revenue— 

on business premises, permissible deduc- 
tion, 954. 

Legal Expenses— 

when admissible in assesiung property, 
809. 

when admissible as deductions under 
"BusMness", 1007. 

tteAL Representative. 1205. 
extent of liability of, 1206. 
refund, if can 1^. 


Letters Patent— - 

(See "High Court".) 

Letting Land- - 

if agricultural, income, 440. 

Liability to tax— 

of non-residents, 1312, 1335. 
of guardians, 1316, 1319, 1324. 
of trustees, etc., 1316, 1319, 1324, 1325. 
of agents, 1316, 1320, 1324, 1325. 
of infants, 1316. 
in special cases, 1311. 
in case of discontinued firm or partner- 
ship, 1355. 

Library— 

(See “Charities".) 

Life Insurance Companies— 

(See “Insurance Companies".) 
interest on securities, 780. 

Life Insurance Premia -- 
exemption of, 1064. 

exemption in case of. Hindu undivided 
family, 1065, 1068. 
limit of, exemption of, 1066. 

Limitation— 

computation of, 1572. 
appeals to Commissioner, 1279. 
re-opening of assessment, 1289. 

Liquidator— . . 

distribution by, whether taxable, 567. 

Literary or Scientific Institutions— 
(See "Charities".) 

IX)ANS — 

irrecoverable — See Bad Debts, 
test of assessibility, 565. 

Local Authorities— 
definition of, 605, 689. 
income of, exempt, 688. 
under English law, 689. 

Local Rates— 

deduction inadmissible in assessing 
property, 954. 

Loss of Profit— 

insurance against, premia when an 
admissible deduction, 914. 
set-off, of, 1194. 

Loss- 

carrying forward of, 1197. 
fraud or embezzlement theot, 1010, 
1011. 

set-off of, under one bead of income 
agaiOvSt another head, 1180. 
in case of registered firm, 1190. 
in case of unregistered firm, 1190. 
of capital, 962. 

Loss OF Agency, 1001. 

Loss of Office— 

compensation for, 1001. 

Lunatic— 

liability of guardiair or trustee, 1316. 
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Machinery— 

insurance of, 915. 
on hire, allowances for, 1026. 
Machinery and Plant— 
what is, 915. 
lease or let, 924. 
sold or discarded, 949. 
allowance for when claimable, 953. 
(See “Depreciation and Insurance"*.) 

Magistrate— 
defined, 520. 

Maintenance— 

See “Hindu undivided family**. 

Manager— 

appointed by Court, 1331. 

Manufacture— 
what is. 453. 

Market— 

rent from, whether, agricultural income, 
434. 

Minors— 

liability of guardian for. 1316. 
residing out of Br. India, 1325. 
taxed direct if no guardian, 1236. 
Mistake— 

(See “Rectification**.) 

Motive— 

of business, not relevant. 455. 
charitable institutions, 455. 

Mutation Fees— 

whether agricultural income, 425. 

Mutual Association and Clubs, 583. 
5a5. 874. 875. 

charities, distinction from, 680. 

Receiots of. 571. 
trade by, 456. 

Mutual Benefit Societies— 

subscrintions to, when treated as bor- 
rowed capital, 912. 

Mutual Funds and Societies, 585. 
intere.st on securities, 781. 

Mutual Insurance Companies, 581, 586. 
Mutual Trading Concerns, 586. 

N 

Non-recurrtng Receipts— 

(See “Capital and Casual Receipts**.) 

Non-resident. 1335. 

agent of, as.sessab1e, 137.5. 1335. 
—extent of liabilitv. 1344. 
agent's remedy. 1344, 1349. 
assessment, method of, 1351. 
business connection in Briti^ India, 
1346. 

guardian, 1325, 


Non-resident— cowfd, 

recovery of tax, special mode of, 1344, 
1350. 

trustee, 1325. 

Notice OF Demand, 1258. 

Notices, Service of, 1124. . 

on association of persons, 1496. 
on Hindu undivided family, 1496. 
on firms, 1496. 

summons under the Civil Procedure 
Code, as, 1496. 

Notice of Return- 

under sec. 22 (2), 1124. 

under sec. 22 (4), 1125, 1126. 

nature of, 1126. 

time for, 1126. ‘ 

failure to comply with, effect of, 1128. 

of return, validity of, 1123. 

—service of, 1124. 

O 

Oath— 

administration of, 1307. 

Occupation— , 

payment properties, 993. 

Official Trustee— 

liability of, for tax, 1327. 

One-man Companies, 1164. 

Onus of proof, 884, 885, 961, 1197, 1302, 
1377. 

(See “Burden of Proof’*.) 

Option of Crown to Choose Head of 
Tax, 1590. 

Order Prejudicial to assessee, 1277. 
Other Sources— 

(See “Allowances, Deductions From 
Taxable Income, exemptions*’.) 
Owner — 

meaning of. 794. 
de facto, 793. 

Owner or Charterer— 

of a shin residing out of British India, 
liability of, 1357. 

P 

*Taid’*— 

meaning of, 1017. 

Partition— 

in definite portions. 1215. 
intention to dissolve, 1215. 
actual partition by metes arid bound, 
1216. 

plea or, when to be taken, 1218. 
Pasturage— 

income from, if agricultural income, 439. 
Patents— 

payments made for, 1004. 
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Partners— 

individual liability of, 608. 
promoters of companies if, 489. 
person in individual capacity, whether 
can be partner with self as trustee, 
494. 

Partnership— 

a question of fact, 492. 
agreement to share profits essential, 
492. 

constitution of. essentials on, 488, 492. 
test of, 491, 493. 
definition of, 486, 487. 
persons admitted to benefits of, 489. 
right to participate in profits of, 493. 
separate firms with same partners, 494. 
Payment— 

constructive, 646. 
in kind, 871. 

made, conditional on profits, 898, 993. 
payment in other cases, 1102. 

Penalty for Concealment of Income, 
1246. 

notice to assessee before imposition, 
1257. 

assd^see to be heard, 1258. 

Penalty for Default— 
recovery of, 1398. 

Pension— 

included , in ‘‘Salaries**, 
definition of, 753, 

Perquisites— 

in lien of salary, 759. 
free residence, 7W. 

Person— 

defined, 520. 

— includes Hindu undivided family, 520. 
Place of Assessment, 1497, 

Pant— 

defined, 1015. 

Plant and Machinery— 
what is, 915. 

Preamble, 359. 

utility of, 359. 

Premises— 

include mines, 895. 
meaning of, 894. 
substantial part of, 899. 

Premium— 

insurance. See “Allowances, Exemp- 
tions, Insurance**. 

payable, on repayment of loan, 561. 
“Prescribep**— r 

meaning of, 521, 1103. 

Presents-* • ^ 

expenditure on, when inadmis^ble as 
a deduction. See '‘Allowances**.. 
Previous Year--*- 
defined, 521, 1124. 

^pliMned, 


Previous Year— cowfd. 

itself subject matter for taxation, 599. 
income of, is taxed, 597. 

Principal Officer— 

of company, etc., defined, 529, 

Principal Place of Business— 
determination of, 1499. 

Privy Council— 
appeal to, 1560-2. 
conditions of, 1562. 
procedure, 1562. 

Proceedings— 

bar against, for acts done by officers in 
good faith, 1570. 
in assessment, details of, 1112. 
initiation of, 1116. 

Profession- - 

what is, 844, 848. 

Profession Tax— 
if deductible, 1013. 

Professional Earnings— 
assessment of, 816. 

Professional Association—' 
when carry on business, 1017. 

Professional Profits— 

mode of computation of. 850. 

Profits— 

(See also “Income’*.) 
as understood by legislature, 498. 
actual realisation of, if essential, 640, 
business of, 866. 
and income, 510. 

meaning for income-tax purposes, 511. 
comnarivson between two specific dates> 
866 . 

computation of. See “Accounting 
Method**, 1033. 

destination of immaterial, 512, 571, 
844. 

deductions allowed. See “Allowances**, 
deductions not allowed. See “Deduc- 
tions**. 

definition of, 509, 511. 
destination immatenal, 454, 571. 
in lien of salary, 759. 
guaranteed, 555. 
gains, vsame as?, 514. 
inclusive of income-tax. deemed to be, 
from financing litipation, 699. 
loss may be deducted. See “Set-off*, 
of mutual societies, 571. . 
realisation of, 87L 
question of fact, 513. 
received in lien of salary, 518. 
released liability, whether is, 696. 
return of, 1357. 
set-off of loss. See “Set-off**. 

Promoters— 

of companieSi whether partners, 489. 
Proof— 

(See "Burden of Proof*.) 
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Propaganda— 

CX)8tS of, 1010. 

Property, 783. 

annual value, bond fide, 798. 
assessee of income from, 792. 
owner of, 794. 
meaning of, 796. 
situs of, 7^. 

annual value, meaning of, 811. 
annual value, not annual money benefit, 
802. 

charitable purposes, 677. 
collection charges, 808. 
collection charges maximum, 809. 
definition of, 796. 
dwelling house. 900. 
admissible allowances, 803. 
of Hindu undivided family, 806. 
ground rent, 805. 
insurance, 804. 
jointly owned, 814. 
land revenue, 801, 808, 954. 
legal expenses, 809. 
meaning of, in sec. 42 (1), 1348. 
mortgages, interest on, 805. 
municipal tax of, not to be deducted, 
800. 

notional income, 799. 

occupied by owner for business, 803. 

occuoied by owner for residence, 812. 

repairs by landlord, 804. 

repairs by tenant, 899. 

occupation of, 803. 

trust, held under, 673. j 

vacancies, allowance for, 810. i 

I 

Prosecution— 

for disclosure of information by public! 

servant, 1439. 
exceptions, 1440. 

for failure to make return of income, 
1436. 

for failure to produce accounts or 
documents, 1436. 
for false statement, 1437. 

Assistant Commissioner to direct prose- 
cutions as above, 1439. 

Provident Funds, 690. 

(Seg ''Exemptions and Recognized 
Provident Funds".) 

interest on securities held by, exempt, 
690. 

exemption, requirements for, 760. 
contributions to emplovees* provident 
fund if deductible, 1005. 

Provisional Collection of* Taxes Act, 
1359. 

Public Servant— 
definition of, 529. 

disclosure of information by, prosecu- 
tion, 1439. 

indemnification of. for act done in good 
1563, 1570, 


Public UxiLiriv- 

See "Charitable purpose", . 
general, 682* 

every purpose of. not. charitable. 683. 
grain merchant's association, if object 
of. 683. 

Railway. (See "Exemptions".) 

Q 

Quarry— 

profits from, if agricultural income, 434. 

R 

Railway Provident Fund - 
(See "Exemptions".) 

Rate of Tax— 

applies to total income, 601. 
determined by finance Act, 600. 
power of Central Govt, to reduce, 1485. 
Reasonable Opportunity, 1147. 

Receipt to be Granted for Tax Paid, 
1496. 

Receipts— ^ 

casSual and non-recurring when exempt, 
682. 

Receipt— 

constructive, 650, 669. 
time of, 664. 
place of, 667. 

Receiver— 

liability of, to pay tax, 1327, 1331. 
succession by, 1234. 

Recognised Provident Funds— 
according of recognition, 1457. 
accounts, 1468. 

accumulated balance due, meaning of, 
1457. 

annual accretion, meaning of, 1457. 
deemed to be income received, 1464. 
balance to the credit, meaning of, 1457. 
balances of new funds, treatment of, 
1468. 

conditions of recognition, 1459. 
contribution, meaning of 1457. 
deduction of tax at source, 1467. 
definition, 1456. 
employee, 1457, 1462. 
employer, 1456. 

exemption of annual accretion, 1464. 
exemotion of accumulated balances, 
1465. 

fund transferred by employer to tru^, 
1471. 

regulations of a fund, meanirtg df, 1457. 
relaxition of riestrictions of employer^ 
contributions, 1463. 
rules, making of, 1473. 
withdrawal of recognition, 
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income-tax, Civil Cbtirt ilot to call for, 
1439. 

Recovery of Tax— 

mode and time of, 1392. 
business operations not entirely carried 
out in India, 1350. 
penalty for default, 1398. 

Rectification of Mistake, 1303. 

assessee to show cause against enhance- 
ment, 1305. 

Reference to Hkih Court— 

(See “High Court”.) 

Refund, 1399. 

app«l from an order re, 1406. 
application for, under sec. 25 (3), 
1211 . 

who can claim, 1406. 
deceased, to representative of, 1206, 
1434. 

disabled person, to representative of, 
1434. 

discontinued business, in case of, 1211. 
limitation, 1434. 
of fenalty, 1406. 
set-off of, 1433. 

Registration— 
appeal, 1242. 

requirements of, for firms, 1238. 
effect of, 1239. 
procedure in, of firms, 1239. 
tirne for application, 531. 
who to apply, 582, 

instrument of partnership necessary, 
1240. 

reality of, enqui^^ into, 1241. 
contents of application for, 1241. 

Registered Firm, 531. 

(See “Firm, Registered”.) 

Release from Debts— 
whether assessable, 566. 
if profit, 696. 

Relief— 

(See “Allowances,” “Deductions From 
Taxable Income”, “Double Income- 
tax”, “Exemptions”.) 
double taxation in respect of, 1407. 

U. K. iricofne-tax in respect of, 1413. 
Indian State income-tax, in respect of. 
1416. 

Ceylon income-tax, in respect of, 1419. 
Aden inconfe-tax, in respect of, 1421. 
of poor. Sec “Charitable Purposes”. 

■ Religious or -Charitable Institutions, 

686 . . 

(Sctf r -'Bxemptions”, “Charitable Insti- 
r V tutions” and Trusts”.) 

elefnehti of altruism essential, 686, 
income froirf voluntary contributions, 

. ■ 

from S73. ■ 


Religious, etc.— 

constructive sufficient, 671. 
spent on charitable purposes, 682. 

I Remuneration— 

(See “Perquistes and Casual Receipts”.) 
Rent— 

(See “Allowances in Assessing Busi- 
ness”.) 

derived from land, 426. 
difference from 'Revenue', 422. 

I perception of, not trade, 463. 

whether is agricultural income, 424. 

I what is. 897. 

I Rental Value— 

(See “Proi:>erty, Annual Value”.) 
of business premises, inadmissible 
deduction, 894. 

Repairs— 

(See “Property and Business”.) 
Representation— 
of assesvsee, 1493. 

Residence— 

how affects liability to tax, 634. 

when material, 634. 

companies of, 471, 703. 

control as factor in determining, 713. 

firms, of, 702. 

multiple, 672. 

ordinary. 703, 706. 

of individual, 702. 

of Hindu undivided family. 702. 

of association of persons, 702. 

free, a perquisite, 766. 

■Residence, Ordinary— 
comnanies of, 704. ■ 
individual when not, 703. 

Hindu undivided family of. 704. 
association of persons of, 704. 

Return of Income, 1108, 1119. 
annual, 1106. 

failure to furnish, conjjeauences of, 1123. 
form of, 1107, 1119. 1121. 

! profits and gains, 1347. 

• inacairate return, 1122. 

time for, 1120, 1125. 
verification and agnature, 1122. 

I Return— 

|; agents signing and verifying, 1122. 

incorrect statement, subsequent rectifi- 
cation, 1122. 

failure to furnish, consequence of, 1123. 
notice, ralidity of, 1123. 

I. notice, service of. 1124, 

notice sec. 22 (4). 1126. 
notice time for, J126: 
annual, 1106. 
farm of, 1107, 1119. 
forms signed, columns left blank, 1121 . 
of income, 1108. 
time for, 1120. ' ^ ^ 

verification and signature, ; 
if adtmssible in evitiWf^ 1416^ 
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Revenue Expendituwb— 
test of. 972. 

distinction between capital expenditure 
and, 978. 

Revenue— 

difference from *Rent*» 422. 

Review— _ 

power of, by Commissioner, 1274. 

Revision— 

commissioner’s power of, 1274. 
commissioner’s power to order further 
enquiry bv subordinate officer, 1277. 
limitation, 1279. 

Royalty— 

mines, for, whether allowance, 897. 
received for nrenarine bricks, 699. 
on patent if deductible, 1004. 

Rules— 

of interoretation, 393. 
power of Central Board of Revenue to 
make, 1482. 

summary of. under sec. 59. 391. 
previous publication of, 1484. 

S 


Salaries, 737. 

''Deduction of Income-tax ’, 
"Exemptions”, "Refunds”.) 
when attract taxation, 749. 
sums not charfi:eahle, 748. 
advances from, 767. 
definition of. 750. 
includes, 746. 
pension, 753. 
due, when, 761. 
due. where, 761. 
received, where. 762, 
exemptions under sec. 60, 769. 
of workini? partner if deductible, 997. 
to members of joint family firms, ^9, 
partner’s, not admissible deduction, 
997. 

tax on, when and how payable, 767. 


Sale— 

place of as affecting liability, 1350. 
cum dividend, 562. 

avoidance of tax by sale cum dividend, 
1386. 

cum interest, 562. 

Salt— 

income from manufacture of, 4^10. 

Securities— 

interest on, 769. 
for money, 775. 
deductions allowed, 777. 
free of income-tax, 778. 
meaning of. 773. 
sterling, 776. 
tax free, 778. 

Settlement— 
revocable, 1075. 


Set-ofp— 

of bad debts. 962, 1195. 
of loss, 1180. 
of loss of profits, 1194. 
of loss under any heads, 1196.. 
unregistered firms. 1190. 
who can claim, 1192. 

Shareholder— 

(See "Dividend”.) 

Shippinc Occasional— 

chartering in and out of India, 1357. 
liability to tax of, 1357. 
profits and gains how to be determined, 
1357, 1358. 

returns of profits, 1357. 
adjustment, 1358. 

Societies. (See "Firms”.) 

Sources of Income— 
what are, 732. 

Specific Relief Act— 

when High Court may interfere, 1519. 

Statement of Case— 

(See "High Court”.) 

Stock— 

valuation of, 1049. 

Succession, 1219. 
anneal, 1237. 

difference from discontinuance, 1230. 
—and depreciation, 935. 

English and Indian law contrasted, 
1230. 

to business, assessment in case of, 1229. 
part of concern or trade, 1236. 
question of fact, 1235. 
by appointment ci Receiver, 1234. 
successor’s liability, 1230. 
essential elements of, 1235, 

Sufficient Cause— 

not a question of law, 1244. 

Suits-Bar of— 

(See "Civil Courts”.) 

Summary— 

of present law, 383-4. 
of sections. 384-90. 
of Rules under sec. 59, 391. 
Superannuation Funds— 

application for Approval, 1471. 
approval superannuation funds, meaning 
of. 1474. 

payment from, when exempt. 761. 
conditions for Approval. 1475. 
contribution, meaning of, 1474. 
ordinary annual. 1474. 
employee, meaning of, 1474. 

' exemption. 1478. * 

particulars to be furnished, 1480. 
repaid contributions, twatment of, 1478. 
return to include deductions or pay- 
ments, 1479. 
trustee’s Liability, 1480, 
withdrawal of approval, 1475. 
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SUPEft-TAX— 

application of, Act to, 1454. 
charge of, 1451. 
history of, 1449. 

firms unregistered, liability when, 1452. 
payable direct, (with certain excep- 
tions) , 1455. 
total income for, 1082. 
total income defined, 1453. 

Supplementary Assessment— 

(See “Additional Assessment”.) 


Tax— 

, (See “Allowances”, “Deductions From 
Tax”, “Double Income-tax”.) 
calculation of, for non-resident Br. 
Subject, 1086. 

determination of in special cases, 1082. 
for other non-residents, 1086. 
withheld at source of income, 1071. 
on income, 548, 551. 
realisation of, 1102. 
of deceased person payable by represen- 
tetive, 1200. 
wlfcn payable, 1390. 

Taxing Acts— 

how construed. See “Interpretation”. 

Tax-fee Securities— 

(See “Seccurities”.) 

Temperance Council— 

(See “Charities”.) 

Territorial Limitation— 
of Indian Legislature, 405. 

Engli^ System, 407. 

Tied Houses— 

expenses of, if deductible, 1009. 
Toddy— 

income derived from, 440. 

Total Income— 

calculation of, 1077. 
definition of, 532, 613. 
meaning of, before and after new Act, 
628. 

bonus ^on shares, 1078. 
interest on tax-free securities, 1078. 
dividend paid without deduction of 
tax, 1078. 

Trade— 

not limited to anying and selling, 460. 
buying an integral part of, 460. 
linuted class of buyers, 461. 
two partis at least, 461. 

. essential element of, 461. 
will^to, relevant, 461. 
one transaction not enough, 462. 

: land toning if, 463. 

" perceptions 

. place of, iletermined b; 
same trade is, 
carried on by cxe 
carried on Abroad; 


Trade in the Nature of, 857. 
broad test, 464. 

purchase and sale of whisky, 464, 857. 
trafficking in drugs, 464, 857. 
purchase for resale at profit, 464, 857. 
levying of shipping dues if trade, 857. 
(See “Business”.) 

definition of, 451, 452, 460, 851, 861. 
English law, meaning of,* in, 451. 
exercising or carrying on, meaning of, 
454, 858. 

idea of profit not essential, 454, 461. 
illegal, 863. 

land owning, whether is. 463. 
no man can. with himself, 456, 460. 
clubs and mutual associations, 456. 
significant observations on, 460| 

Trade Association, 589, 1017. 

Tramp Steamers— 

(Sec “Shipping Occasional”.) 

Transfer— 

onus to prove, 1377. 
purpose of, 1377. 

Trust-Income, 549, 591. 

Trustee— 

! , liability of, general, 591. 

! liability of in special cavses, 1316, 1319. 
extent of liability, 1324. 
non-resident, 1325. 
official. See “Official Trustee”. 

I for creditors. See “Receiver”. 

I taxation of, 1320. 

I Trusts— 

(See “Charitable Institutions, Charita- 
able Purposes”.) 
property held under, 673. 
express or implied, 675. 

Trustee— 

liability of, general, 591. 
liability of, in special cases, 1316, 1319. 
i Tutor— 

I (See “Guardian, Trustee”.) 

U 

Under-Assessed, 1301. 

V 

Verifications— 

assesse himself must sign, 1122. 
Vocation— 

what is. (See “Profession”.), 844. 
illegality of, no bar to assessment, 844. 

W 

Wakf— 

for maintenance of assess^ and diildren, 
681. 

Written down Value— 
meaning of, 1017. 

Y-; ■■ 

not eidst in, .5M. 

See ‘Previous Yeat”* 








